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Ha asmkb mapoaa, Bb obuiemnrin, ¢X0BO «ipaso» o Co-
ornbTeTBYIOMI®  ©MY  TepMBIH  Bb  MHOCTPANHLIXD  A3BIEAXD
YHOTPeOAAIOTCA UL BeCHMA  PasHOoOpasnux®  suaveniaxt. Cs
OTHMD  CAOBOMT,  COCIMAAIOTL  OOLKHOBEHHO NpefcraieHie o
AOMKHOME, KAET CHPABEILINBOMT, NPABMALHOMD {(0TCIOIA 1 Hpl-
JArATeILHLUL:  «npaBuli»,  «upasky) b velosluectuxs orHo-
MEeHIAND, AN 0 4eMDh TO BIACTIOND, HpasalleMt uelopbiecinyn
OTHOMICHIAMMI, PEIVIHPYIOUENMD UXDL  (0Th CIOBA  «IPABITHY ),
Br ofmews, Taruyn 0GpasoNMb, NOAL CAOBOMD  «NPABO» pasy-
wbore nspberunit nopajiokt  BL JOICKHXH OTHOMEHIAXD, npu
YeMD 9ACTO COBEPNICHNO He paziniaoTh, OCHOBAHDL il DTOTL
NOPATOKHL 1l BHTEKAIONLA 135 HEro 1mo/uioModin n npurasania
(koropma TAKHKC HAsHBAIOTL NpaABOMDL) M coorshrersyomia 06a-
BAHHOCTH HA PCANTIO3MBINT, MPABCTBCUHLIND TPeiincaniaxt (emh-
menie mpasa  ¢h peanriedd W NPaBCTBeNNOCTBIO), Ha  KAKNXD
an6o ApYyruXDh  VCJIOBHLIXH NPABILIAXT TOBelenia Bb oduectshb
(Tak®b nNasMBAeMBLl KOHBEHIIOHAJBOLIA UpaBILia, UpPaBmIa Tpn-
amuia, npocruie ofpuan) man ke oun BaboTh BH cBoeMb 0CHO-
BaHIH OTANYHLIL  OTh  HHXD, CBOROODAZHLIA, NPABRIA, HOPMEL
neaoshueeknxs ornomeniit.  Yacro mu pmanyn  jpaabe oromje-
CTBICHIE UOPHAKA OTHOUICHIA, HAHBACMATO UPABOMSL, b 30K0-
HAMHA TPHPOAN, b NPHPOAHBIMI cBORCIBaMM vegoplyeckaro cy-
mecTsa n Jadie SERBOTHLIXD {lllll;iﬂ'iﬂ(‘[(ufl CIL’[(.H'I, npaso SEHTD,
Ablmate, yeasmsaemoe Cumiosof, npaso EPYHULINT  ERBOTHWXD
YHHUTORATL MEIKHNTD, NpaBo pudb uiasarh u 1. 1.). SHave-
HITHE OTRETL BOman raniowh: «x HOMY CLOG NPaso Ha ocrpib
CBOCTO  NMewa» npejcrapigers  co6ol0  Elacenyeckiit  obpasens
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OTOMAGCTBICHIA TPaBA, Ch MaTepiarploil CHION W HACHAIEMT
KOTOpOe Mil BechMa 19acto perphyaeMbs BH HeTopinm npeicrasie-
nifi o npasbh. IHcropia (mrocofin npasa 1aers mamh camile
moGonpTHRE o0pasnel  cMbmenia  CaMBIXB  PAsHOPOAHKIXT Hie-
MEHTOBD BH OJHOMB 3J0CUACTHOMT NOHATIH OPABA, NPeICTABIAI-
meMs, TakuMs 00pasoms, kawn Ob WHEIf  porn nsobnaig, uss
KOTOPAro CHILIOTCA BCEBOBMOKHELL MNOJOKATENBHHE WU OTpPHIa-
Teabupie japet npopoxast wian, sbpabe, ueroslueckaro sooGpaske-
mig. Ilpm rakux®s  VCIOBIAXH HEYIHBATEILHO, YTO 11 MHOIHXD
HOHATIE NpaBa OCTACTCH 10 CHXDL TOPDL KAKAMDL TO CHAHKCOMB
0 ke CBOeOGPASHBING ABYIHKNMT SIHycOMD, O1HO JHIO KOTO-
paro orpakaeTs Bb cedb cosepmemrcTso Mipoaro pasyma (Tak®
HAZKIBACMOE GCTECTBEHHOC Npapo), a japyroe, ysi®e sauewarrbio
el wenonbueckie Hegocratin, Heplhikecrso, wacmiie n npoms-
B0JT (Tawh HasnBaeMoe noJomkmTednnoe apaso). Fean nexonxats
n3h raoro cwbmenis pmomaTili, TO, ROHEUHO. YCTPANACTCH BCA-
Eafd  BO3MOIKHOCTH JAaTh Takoe oupeibienie npasa, %koropoe
morao On umbre Ranyo-unOyas nayuaywo ihanocrs, OnTs Rpu-
TePieM, NO3BOJAIOUEMD OTINYATE TPABO OTH APVLUXE sABICHIA,
He TOABEO POACTBOIHWXG, 0O 1 PasHOPOLHnxs '). Drta Heompe-
rbrennocTs MOUATIA NPasa  m ABYCMBCICHHOCTL €10 TepPMIHO-
norin 00BACHACTCA HE TOARKO OOMIHBIMH JOrHYeCKUMA  OLInG-
gayn "eirosbueckaro Mumieuis *), HO BL 3HAMNTEALHON CTeNenn
ABIAGTCA PERYABTATOND NepeskuBalisd NOHATIH U TepMIHOAOIIA
TOTO BpEMenn, KOILa OTHOCHTEILHAA CaMOCTOATEILHOCTE B 060-
cO0JNRNOCTE Pa3INYAKXT  ABICHIT npupoast 1 obulecTBCHHOMN
EH3HRD Te MorAn paiiTm  enie npusvaHia wh c1ado PazBATOMD
WA HEBOOPYIKCHIOMD HALIEHAINMA  HAayYNLIMI  JaHHBEIMHE  €O=
sHanin ueaosbuectsa *).

1) CM. Tarike O pA3HOOOPABALIXT ZHATCHIANE NOUYAAPRATD TepMIHA
Lpaso y Jaccoma: Cnerema punocodin npasa. lpeamersy duaocopin npana
n ucropin §maocofin npasa (uepesoal NoAbL Hamel peaaxnieit erp. 2 em).

%) O Hux® oM. Munan: Cucrema gorukn 1867 1. 11 erp. 385 ea.

Cp. rawke Ilerpasunkift: Ouepry guaocodin upapa 1900 erp. 1 ea.

%) Cp. ramwe lepmenesuyus: Kypen rpamaaunckaro npasa 1. I erp. 1 ca.
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Ecim mm menaemn garh mayumoe onpexibienie mpasa, MBI
JOUKHE pasofparncd BL THEXH ABICHIAXNT, KOTOPLL MOABOXATCSH
NoAL NoHATIe npasa, BHALINTE #3B ANXE Th, KOTOPLI CyNecTRENHO
OTJIHMYAITCA CBOHMH MPU3HAKAMHI OTH ABIEHIN, OTHOCHMEIXD Ge3-
CNOPHO Wh APYTHMB 001ACTAMD, Il BRIIUATE 3aTEMD cyniecTseHHpe
OTINYATeIbHNE TPH3HAKK ATHXD  ABJAenii  Bb NXb 0606meHHOE
onperbaenie, Torpa JMIMEL TO, ¥TO MH TA30BEMTL NPABOMB, Oy-
aeTh ABHCTBTENBNO BACAVEABATL 0CO00MH, cleuiaieioil TepMu-
HOJOTIM, M Kb HEMY He Moaerh OWTh OTHeZeHa TepMAToNorid,
npudbageMas e APYruMb, OTIHYAOIAMCA OTh HEro ABJICHIAMS,
waupuydbpn, npasersennoCTH, peanTin, NPOCTHMDL 00LYAAMD B T. Ji.

Buarogaps takoMy onpeibienio, Mu HOIVIUME SCHOE
npejcrapienie o cuediaanioms opepserh npasosbibuia mo py-
KOBOJIIeE Havajo, HpeudarcTsyomee uaMbh cwbmmsars obracrs
npaBa €b 00JACTBIO, XOTA OB JlamKe H POACTBOHNLIN'G, HO BCe
AK€ OTTRYHNXTD OTh Hero AsleHii.

Taxie oranuurenbnsie NpHsHALH, 103BOAALMIC BLAhIATL
HBROTOPHI ABJICHIA, YiRe JABHO Wb HWApoAHOMDL A3ukl w oduge-
MUTIN HASLIBAEMLEA NPABOMD, BWh Oco0YI0 TPYROY ¥ . lassarTh
HPABOME. Bh CTPOrOMh cMblcah c10Ba, DPEICTABIAIOTH €OGOIO,
Kakb MK nocTapaeMca aokasarh. amuk Th veranopmpmincs Bb
obmecrsh, esocobpasuein odazarensuns npasmia etosbuecknxs
OTHOWeNil, KOTOPH:A Yike JaBHO NPHNATO OTHOCHTH Kb Takb
HAsLIBAEMOMY IOJORNTEIBLHOMY NOPABY, A OCHOBHBIMI (popMaMn
ROTOPHXD Asiaorea obuuioe upaso u sakons, Mu  nocrapa-
enMea I[El.?l'j‘:e morasarh, 10 TAKUNDL OTIHINTCILHBEIX'L MPASHAKOBD
He nMboTh, nauporusn, Th BechMa pazmoobpasHEA CYIRAeHid,
KOTOPLIA [OJBOZATCA MHKIMH 1015 NOHATIE TAKL HA3LIBARMArO
& @CTECTBEHHATO TPaBa» AN PAIIOAAIRHATO Tpasa,

“pﬂ ATOML  He0OXOIHMO Rill\l'li'fl-['l‘ix_. 1TO ﬂl)llﬂ’l‘itﬂ npapga
MOKeTh  OLITh  BRBCASHO  HMENHO  WAAYKTHBHLIME  [YTEMD,
HOCPEACTBOND  anainsa  m  cpaBuenis €0 BCARNME  Apy-
ruMu HopMaMn  ThXb  cBoe0OpasEMXE OGTERTHBHLINTG  MPaBHI s
HOPMb, ROTOPBIA HASLIBAIOTD UPABOMb BhL_00BekTHBUOME cMBleTh,



Uro e  EACALTCA spPervIHpPYeMuiX'h OTHM#  HOpMaMm  oT-
Howeniil, cpazeil MeRAY cyOLeRTaAMI, BLpLEANXCs vy napber-
HBIXh TOJHOMO'WAND, TPHTASAHIANL, a4 pasno  cooTwbrernen=
HEXD UMEB 0043a0H0CTAND,  TO onn nywbiors  wopranveckii xa-
PARTEPT, ARIAIOTCA NPAROBBIMI, UL WOCTOALKY, UOCKOABRY
oy BuTekawTh n3h upnvhuoenia wopyMy  upasa & onpepbaen-
HHMD CYOLOETAMT,  COOTRLTCTBYIOTHL  UMONHO HTHMTE  opujnie-
CEBMB 1OPMAMT W OCHOBaHL Ha HEXD (TAaKh HASHBAEMOe NPABO
Bh CYOLeRTHBHOND cMBicoh). B sromn  emnieal (&'G'u.m:'mmmc
npavo Mo;erh OLTh HasBANO NPABOMTD JIHHIL BB NPOR3BOAROME
cuplcal caoBa, TaKkbh Kakh NPABO BB OCHOBHOMD BHAYCHin Co-
crapaawTs, nopsul. Eean Mpt obparnyb snnmauie ua pasinool-
pasHYI0 Maccy HOPMB, NpABMIDL 1o.uknaro, onpephasonuxs no-
panoks weaophuecknxs otnowenii gy odiecrel, Mu zambruMb,
UTO Cpei HuNk RuAbasoTea croeobpasnua HOPMEI, KOTOpLIA OT-
JRYAIOTCH CYMECTECHUO  OTh BCAKATO APYLOro  pojia uopyn, i
NpeAcTaBAsiors 0Cu0Yi0 PasHOBHANOCTE OTHUCCKHXD HOPMB Bb
WHPOROMT, eMpicah croBa, DT TO HOPMB M COCTABISIOTH Dpa-
Bo. YUro npapo npercrasigers coGow NMEHHO HOPMB, BbH Na-
CTOAUICe BPEMA TIPHLHACTCA  OTPOMHLIML  GOJLIIAHCTBOME  yue-
uuxs '), Th yuemwe, ROTOpME YIBEPEAAKTL, UTO HepBOHA-
YAJBIO UPABO BOSHHEACTH Npemie Beero ne vhL Bagh mopms, a
Bb BuAL cvOLeRTARILIXG DOANOMOUIN, npnrasauifi n odasanno-
creit (npiopuTers Takn HaswBaeNaro cyOLCKTHBHAO Npana), He la-
w1y cedb denaro oryera BL TOMB, A IOME ke HMEHHO OCHO-
BHIBAIOTCA DTH CYORCRTABILIA NPATABADIA 1 06A32HHOCTH. A TAKANMD
OCHOBAIIENT, T ABAKIOTCS UMEHHO 00pA3OBABIIIACA HpaBpjia OT-
Homenif, o6uiA cyimaeHia O 10/LKHOMD, XOTA Ge OHH eme He
SACHO COBUABAANCH OTILABHBIMIL JANTNOCTAME H Pa3iniibil HOP-

?

Ml JOJGKNATO, PEIHTIOBHATO, DTHYECKALO M [PABOBOTO Xapak-
TepR, He pasamvuaanch eme Bb cosnamin nxb nocnrenei.  Co-
pepienno enpaserinso  zambuaers nosrony B. C. Conosbess,
yto «uejopbueckas o0OECTBENNOCTE  Bh CAMBIXDL NEPBHXEL CBO-

4 -
1) Cm. mawme Illepmenesyun: Kypen pycesaro rpaxi. npasa . L
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BXDL HAYATRAXDB  yike o0aajana o0nertusHo - onpexliaenseivm,
xota n eyOnentnsio Gesoruerusyu mpasossnm wopvamu» '), Tlo-
ITOMY TAKL HAZBIBAGMOE CYOBERTHBHOE HpaBo neodxoinMo npe-
HOJATAeTh CYIIeCTBOBALIe OGBERTHRIATO MPaBA, TPABOBHIXS HOPMD.

Hikoropue, xpowh mpasa v obvermasuoMs cmuicat, T, e,
HOPML, W upaa BH cyOBERTHBHOMDL CMucrl, erpemarca yera-
HOBUTE  clte ocoGoe Goale oGwapioe wouwarie npasa, Kakb
obueerpenuaro  nopaika wu emuerh  «nsphernuyns  ofpazsomn
VPOSYIHPOBANNArD, HOPMUPOBANNAIO HOBelCHiA mogei  BL 00-
mecruhy %), Tyrb, ovesmino, cybmmsaercsa opninteckiii GuTh
b upasomt.  OGuwectsennuii OMTh, PervanpoBaniuii NPaBOML,
HOABOANTCS 104B nonarie camoro upasa, llporasy srtoro cak-
avers sambrats, qro nMenHo b HopMaxs, nmavberuwys  odpa-
30MBL PervAnpylouxs nosetenie Jwoici b odmexnrim, a ne
BL CAMOMTD OHTOMbL NOBeelin; NPeJCTABIA0IeND JAmih Ocyne-
cTBICHIe WIH mapyuienie npasa, N 3aRIOUALTCA NOHATIC NpaBa.
Bume e yrasaunoe oupenbiaenie npasa, Lagnh  «n3pheTHRMT,
00pasoMDh  HOPMUPOBAHHATO OoBIeNia 10iefi»  BL CYINOCTH
CBOANTEA Kb J0rHYeckn uenpasiiniomy n me orsbuaomemy ua
BONPOCT «'1TO TAROe Mpaso», onpeiblenin: npaso ecTh Hop-
MapoBanHoe npapoM't  moperenie aogei. IHragn, npano --
nopyel. Hopsur st me mpeperagpiiors €)oo i oTsiewen-
HOe cyikAeHie O JN0LKIOMD, WO MMBIOTL  AKTHBHLIT,  BOJeBOI
Xaparrepb, INpejHasiadens wh 00A3aTEALHOMY  (agtuteckomy
upuybuenio, ocymecrtsienio Bb Abictspreasnon  odwecrsen-
HOM SENBON ABRAAOTCA TPeOOBAULIMI 00434TCALIIArD  cOOTI0eNi
VEASHIBAGMATO BL HUXD [OPAIKA BL SKRO3HA. JIrOTL ABOARIN Xa-
panTeps npasa nperpacio swacuaerca mapherunnrs  nhvenknwn
yvuennyn [eoproys Erannerowt. '

Bw csoemt tpyrh «llpaso cospeMeHHLING  roeyIApCTEIL»
[Ceopry Eaamners, vraswmpaa, wro npasosbabuie apagerca na-

)y B. 0. Comoenest: lpaso u wpancrseasoers 1899 erp, 2.
*) HanpumBps upol. 3axbeexin: Jdesuin suuurioueain opasa 1903
ctp. 56,
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YEO HOPMATHBHATO XAPAKTPPa, TAKL KAKb IPABO UPCICTABIACTE
coboii ompexbaenmaro poia HOpNb, NPABHAA  AONKCHCTROBaIA,
sambuaers: «Ilpaso wveaers asoitnvio semsue. Cb oanofi cropo-
HBI, 10 CKONBKY OHO (arTnueckn upuvbuserca, upaso gpisercs
OMHOMT M3B COMAILHBN'D €I, BO3ALACTBYOUAXS HA KOHKpPET-
HYI0 GEW3HL HAPOAA: b APYIOfR  CTOPOUM, OHO HABIACTCH COBO-
EVOHOCTEIO HOPMD, NPeIHASHANENHHIXD Kb OCyUECTIBAeHi0, Kb
nepexoxy sb jhitersie, i

Bi oromu nocabiuesms empieal npaso  upnpajaeiurh ne
Kb o6aactig Owtia, WO JOJKENCTBOBANIA N COCTONTH NShL 10—
UATIH B NOJ0Kenifi, KOTOpWA jalors ue nosnanie rbictnnrenn-
uoctd, no ea oubnry, cviienie odp wei. ')

ITpasorkatnie nostomy mpasercs wopvartneuoii naykoii,
0000HO TOMY Kakh M JOUHEQ, KOTOpas VYUTL HACH [e TOMY,
KaKb CYHRCTBYIOTH Bemm, 00 Kakb OHT JIOGKHBL ObITh MLICINMBL
A3A JOCTHsRCNIA  ¢BOGOANAIO OTL  BHYTPEHHAND upotnsophuii
NO3HAHIA HXD.

Xora  pbAcTEnTeaAbHOCTE  @CTH  Npejuoaokenie  npasa u
novpa, Ha I\'L)Tﬁlil]ﬁ OO MOCTOATHO JOJSKIO  HEOLITLIBATHCA, HO
npaso camo no ceoh nwlhers, rosopnrs Eaxanners, nieanpHbii
Xapakrepnh, NpaBoBas HOPMa, Kakh TAKOBAA, CYILECTBYETDH TOJALRO
MBI CARHHO,

Cyakpenia, 100uTHA npR nocperetsl opNInIECENXD HOPMB,
SHAKOMATL HACL HE Cb CYUHOCTRIO Bemleil, Ho €b OTHOMENieMb
uxs. Oun noyuaors mach nosuasath oTHomenia jibiicTeuTens-
Boctn Kt mopwb, «llpaso m menpaso we cyTs cBoiicrsa, npu-
CYILig BemaMb, HO TOJABKO OTHOmenig». ?)

1) Bowrewof xapakreph STHXB HOPMD, HA KOTOpHA axben Enanuexks
HE YRABLIBACTD, MBI [ORL OCTABIAEMD BL CTOPOWE, TOMHO TaKKe BOUpPOCH
O TONM'B, YTO BOPMBl UpABA HPeACTABIAITDL co00ll HE 0/IH0 TOJABKO CyMmAcHie
H OWbHKY ABHCTBHTENLHOCTH, HO Bedbuisd, ¢t KOTOPBIMH J0MKHLL coo0pa-
30BATLCA Thy, Kb KoMy 5TH Beabnia orroeared. .

2) Iellinek: Das Recht des modernen Staates 1900, T. 1 crp. 123,

Cym. Taxke Hopropoauewss: Kaursn a [ereas wb MXB yueniaxbs o opavb
u rocyiapersb. 1901 r, Crp. 136—138. Bierling: Jur. Principienlehre. 1894
B. I, erp. 3D ca., erp. 145 ea.
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Boszaptuie na wmparo karn na nopmsi Bh cymecrsh ouensb
crapo, no ¢Quirocofern obocHosano Gr10 RautoMs B MOaYHNI0
paaenbitmee passnrie y meoranrtianuess. Ho toura sphnia Raunra
HA Npaso, Kakh W3RLCTHO HMCXOAHAA M3H AnpiopHATO UPHHUMIA
cBof0AL BOMM M RaTeropmueckaro mumuepatnsa pasyma. Ilpaso
y uero OBLI0 JRIIL YHCTO OTBACTENHBIME, (OPMAILHEING Hava-
Jown, upasodns pasyma (Vernunftrecht).

llogomnsn  ®h  ocnoBauie c¢poero yuenia obb otnkh, o
HOPMAXD I0JKHArO, aupiopusifi npummuns csoboJIbl BOIM 0 3a-
KOIL BCeoGIAro JOMKEHCTBOBANIN, KATeropuueckii MMUCPATHED
MPaKTHIECKATO PasyMa, DpeinHchipanwaro csoboruol sork ¢sou
orpauntenia, RanTn crapajgca  BHBecTH 3L HNXB M BIANMIO
pasipanminTh HONATIA MOpAJM N mpasa Kak'h aderpantuni, (op-
MATBHBA T29ATa  YHCTO  AnpiopHLMEL  UVTEMT HesaBHCHMO OTh
B3YUCHI TIPOABJeniad NPABOBHIX® HOPMD Bh JKH3MNH, DEaIbHBIND
yeaosiit susmin 0 GARTHICCKIXD OTHOUICHI, H3D KOTOPHXTD 1ep-
NaTh cBoe  copepikanie Beh MopMB lO.BKeNCTBOBaHiA, B A
OCHOBB KOTOPHX® BHPAOATHBAIOTCS OT.INMNTEALILE HPUSHALN W
B3ANMU0E OTIOWEHIe pPasInIHBING  HOPMTL  A0LKHATO IPYlh Kb
ApYTY.

Pasrpamnuenic upasa un yopaam Raury me yrazocw. ')

1) Op. ramke Aguiléra: JLlidée du droit en Allemagne depuis Kant jusgn’a
nos jours, 1803 erp. 51—54 u erp. T2—127.

By wactnoern, no nowvoay smwbuia I M. Hosropoinesa, uro eyObes-
THBH3M'L npasonoro yuenis Kanra n ofnestusnsye ereis npeicrapisionrn
JBA KAACCHYECKUNB THUA STHYECKON MLICII, BAAHMHO BOCHOJAOAIOTL YT
JApyra W B’ 9TOMB BOCHOJHEHIM LPeicTaBidoTh WHABHYI ATHTECKYWH Cil-
cremy (lMosropoaness: Kaarp n lereas wb HXBL yuemisxn o npasb i ro-
cyaapernt. 1901 rooerp. 244) em. kputigy JL 1 [erpamnnraro by pnaah
Jlparo® aa 1902 r. N 42 n 43 w1 er. Kb Bonpocy o BoapomiecHin ecte-
CTBEHHATO OpABA Il BAlel 1HporpaMab*, 10KashBaLLATo, 9TO HPABCTHCH-
BHS M Npaposbid yucenin Kanra un lereas waxoasares naobopors Bb pha-
KOl ROJANAIN I HCEAI0MAIOTD ApYIDh APYra, U 4T0 onH 1a’dhe HeUpurolHL
Aaa o0ocHOBANIS npaBNaILRArO Hayusaro Boaapbnis wa upapo. Cornanmascn
Buoanb b nocabianuwn mubuiemn r-ma lerpasmuukaro, Mbl HE MO&eM'b
UPHCOSAHHNTECA Kb APYLOMY ero yThepaacuiio, Oyiro cucremur Kamra u

Tereast HAXOAATCH APYyID CBb APYTOME Bb phakoit KOMIH3IH. DTH cHCTeMbl,
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To ke wmomxno crasare o nocabgosareal Kanrta, Puxre m o
nocabaywouuxs  GuAoCoeknXs CHACTeMAND  TAKL  HAZLIBAGMATO
OPrafnyeckaro 1 INealncTneckaro onerTienana letmnra
Peresa. Xora wpocabanie sn cBonxt  Quiaocofckuxs noerpoe-
HIAXD CTPOMILTUCH TPUBECTH CBOM DAEH WL CBA3L €L OOLOKRTHE-
HEMD MIDOMD PEAJIGIBIND OTHOMENI, 10 HA4YaTa, N3b KOTOPHXS
nexoaman ot griaocofnt OuAN €TOJAb  REE  AUpiOpUsl 1 MeTa-
gusminn, waks u vy Rawnra. Cospevennas  mavea npeikie
ECCIO 11 MOJKETL OPHINMATE LARAXT-J00  Ge310Ka3aTeIbiLIND
ANPIOPHLND TOAMKEAIT I NCHOPHPOBATE JANNMEe OnpTa W la=
onogtenin. Kouneuno, npaso, kaks n nel HOPMEL, upasuia 10.1m-
HATO, WeIb3H OTOERACCTRIATL  un ¢b  Qaxravn  ahicrsuteannoi
RN3UN, U Ch eCTCCTBRHNMMI  3aROHAMH, Ch 3aKOHAMR Bb Ha-
vaons  ennterl  caowa, Ilocabanie  awagiorea  upwinumnam,
O0IMH  cyaienianm, supakaoniyn  hieTnTeannvio noneoi-
XOMMYIO CBASE 11 SABHCHMOCTE (HPRUMOIOCTE) MOV ABICNIAMA
MipoBofi sknsun o BL ToMn wueal odmecrsenmmyu, Ilpaso ke,
kant 1 seh wopsel, He oObacuAeTs ALICTBUTEABNOCTI, & ABIHCT=
¢ TOJALKRO Hp:lliH.'l:l.\liI, llOll.\lﬂ.\lIl, l!hl[]!lili:llllllll!;\Ill He Il(,‘Ol'JXU,Il.IlMO
CYUICCTBYIONYIO CBast (npiinoers i nocabiosareasinocts AsIe-
nift), Ho jpo.kencrsoBanie,

KOBEYHO, pRAIIEL 10 CBOeMy mocTpoenio n aamuely. Camoe phakoe or-
anuie Pevedd ort Kawra sagmwouaeres B oreRIecTBIenin  norMeciEsxXn
GopyMn MetuLIenis L aakonaMn GuiTia W OTHYECKON ALK A0MKeUCTBOBANIA
Ch BACTEHTEALHOCTBI0, 110 Hacloporsh phako pasrpaniiisaetn Raptn, ne
Bb CROEMD STHICCKOM'L yuenin I'eredb HexonTh, Kakb 1 RauTn, nahL aupi-
OPHATO HAYada pasyMa u camooupelhbaiouefics esoioHON BOAYW AHMHOCTH.
On'b eTpeMuTe:d JANUIL CBAZATL ATO CYTHERTHBHOR NAYAI0 b O0LERTHBHLMT
MipOBHIMT HAMAAOMDL, KAKL JiadexTinyecky  passnpawuefcs  adeodwTaod
naeceit, Mogotno Ranry, Ferean pianTs pbhoupaikh B roeyiapersh  ocyiye-
CTBACHIC AOCOTITHBING HAYALL PA3YMA M €BOOOALE I ecalt O0LeKTHBHIMT
leress upuBoaNTs €rv Kb HOMIOMEHI0 2yOLERTIBHATO Hadana o0beRTIE-
HBEMD B UpPERIOHCHin nepelh ULACTBUTEILHOCTLIO Focy 1APCTBEHTON KHIHH
10 M cyOLeRTHBHaML Ranra ne modbumans eMmy upuari Kb aakiodetilo, 4ro
feaycaonuoe MOBHHOBeUie N UperjIoHeHie uepelb Bosaell roeylaperTienuofl
BAACTH, KakoBa OBl oHa #e OLLIA, COCTABAMETL CBANCHAYW 00834 HHOCTH
PPpRETAHIEA M RaTelopiiieckoe Upelincadie caMory pasyya, Takh KaKb
BIACTL 8TA UPH3BANG OCYMCCTRIATE 3AKOHBEL 9T0I0 pasyMa Bh oluecrsen-
HEIX'D OTHOIICHIAXT.



3abes Hyaers ywberno prparith yRAsATe pesyasTaril BecLMa
unrepeciaro u raybokaro nscabiosania ussberuaro cospemei-
uaro ¢uiocopa  Buasreapma  Bmipeasfanga o cootnouienin
HOpMT W sakonosn upmpoan. ')—Ha ocnosamin - 3akonost
HPHPOAL, TOBOPATDL OIb, ML OGLACHAGMD (AKTBL, HA OCHOBA-
UM HOPMDL MBI HXB 0100pIeMs il OCVHAAeMDb. Saroms npu-
POABL NpHIALIEKATL HO3HAKNENY pasyMy, nopubi-—onbnusao-
HEMY PasyMy.

Hopua augoraa 1e MOEETs OHTh HPHOUUIOMD o0bAcHelin
TOUHO  TAKEKE, RAKh SaKOWH  UPHPOAL-—upuHnmimons owboun.
Ounago  mopyMsl 0 3aKOHB HPUPOAB XOTHA U HE TOAACCTBEHIL
HO M He COBCDUIRHHO Pasindiibl; MEHRAY UAMD  €CTh  CBASL M
coupnioctuosenie. Hopymu nyvenno—ocoGas  qopma  mpodsieiis
namedl AviesHofl SEnsun, Halwero cosuauidg, crapamaro whoam,
Out npejrcraaaiors codoli subops  nsh oupeplienupxs  ecre-
CTBEHHLIMH  3aKoHaMil  (3aROLAMA  OPUPOAL)  BOSMOKUOCTEN I
ABIAIOTCH TIOHTOMY Jhllb 0COOCHIHONE (OPMOT OCYIHIeCTRICIIN Ba-
KOHOBL npupoant. CoereMa  nopMb—Buiopsh  13h HeosXoLuMaro
MHOEeCTBA THXD  Pasiuoodpasnuxs  KOMOHUANIA, BL KOTOPLIX'b
MOPYTH HPOABAATLCA CCTECTBENIBIC 3aKOHBL NCHXHYECKON SKN3HR.

Jdoruueckia 10psot—pBpGOPL 3L BOSMOKILXD (POPME aCco-
wiauin npejicTaBIenii, HOPMBI HTHUCCKIA— BMOOPD H3H BOZMOMK-
HEIXT  (OPMe  MOTHBAIIN, HOPMEL  DETETHYECKIe —BHOOPT  H3h
BOSMOKHKXD (opymt abareannocTn uyvsersa,

To, wto mopmy Bo Bebxh cayuaaxts 00pam@aerh LI HACH
BL TAKOBYIO, 9T0—OTHOMmenie b whin, cceroamelr BL  o0me—
obasareapioctn (Allgemeingiiltigkeit). 3aben pbus niers ue o
ParTuiccroit ofmeobasare nuocty, Takh Kakh 10 GHA0 OB
AU DpOABACHIeNT ecrecTsenno-3aronoMbpaoi HeOOXOANMOCTH
uo o Tpedosauin  obmeodasareavioctn, Mot Momemn  caliosa-

B W, Windelband: DPraludien 1T Ansgabe 1903: Novwen und Naturgesetze
erp. 249287, -

Pyecexifi uepenoan C. dpaura: mpod. Buaieandawin. Hpemogin 1904
crp. 195—225,



Teabo Tounbe onpexbamre cymecrso HOPMBL, Kakh 10 (opyul
OCYIOCTRIGHIA eCTeCTBeHHLIND 3aK0HOBT AymeBHOR® mMusun, Ko-
TOpad J0JLUKHA NPHZHABATLCA BB NPEINOIOEKeRin 001eodasaTenn-
nocrn, kaxht whan, ILEas aormweckon sakomombpuoctu cocronts
Bb obmectasareasnofi  mernnd, 1. e. B ubmnocrn, Jo.gken-
crByoIell Gurrh BebyMir npusHanno, LA,  pasamuannei Jor-
Yeckifn (QOpPMBI MBILICHIA OTH APYIHXH BOSMOKHBIXD Bb  ecre-
creenno-zaronoMhpnons  npouecel monmaenia womomunanii, To
EKE CcaMOe MOBTOPAETCA BbH OHTHYCCKON N HCTeTniectofl 3akono-
smbpuocrn, Hpaserseununit sagons tpeéyers Takoil  Mornsaniu,
ROTOpaa Moikers OnTh ojodpena L NpUTA3aHieNh Ha 00HeOHA-
BATEALIIOCTL; HCTETHICCRAN HOPMAa Tpedyers Takoro BosdyiiieHia
YYBCTBA, KOTOPOE BL  NPELNoIo&enin  odmeodasareIniocTn o=
KETh XAPARTePH3osaTh ¢Boft o0berTsh, Laknh kpacupui, Tarnys
Oﬁpﬂliﬂbﬂy HOPMBL B 3AROHLL NPAPOJIB—He TORACCTBeHIR, 110 u
ne nporusopbuars  apves apyvry. Hpeacranigg  cofow  Buoops
3t ouperbaennuxn  sagonaMp  HpHPOAN  BOSMORUOCTR,  HOP-
MaIBHOR cozuanie ue rpedyers Hu TOro, YrodB Nhuro  Beeria
NnponexoInIo uyMenino Tars, LKarkb HPONCXOLnTL Telieph, I Toro,
YTO COBEPUILNNO Ue MOKeTh Hponsoiitu: ono  opo6paersh 0100
H3L HPOHCXOLAINAre 0 OTBEpraerTh jApyroe.

Hopyui—as1o npuuuannt  oubvrn wyicont  ahateswnocrtn .
ea odnerrows n camoowburn. Ilpn sromn aormimeckia n oruve-
CEIH HOPMBL  MOPYTL W JOKHEL OHTH 1€  TOJBKO  HPHIILIAMY
oubukn, no y whiecoobpasuo abiicreyiomaro, ¢podoLIo 1VMai0=-
MAro # COZHATEALHO XOTAWE@ro MIANBHAYYMA MOIYTL OHTE OCe
HosaniaMu, ouperbagonmyn coepunenie npercrasienii n phme-
Big soan. To, wro nopmer gomwusr abiicrsoBars, npeicrasiseTca
Bb OMIHPHYCCKOMT COZHATIM Rawh HeloCpPeACTBenHan  OMChij-
HOCTL, KOTOpag He Momerh OnTh oOnAcHena abeodlTHo, Ho
HPOCTO TOJLKO NPHHATA: HO TO 06CTOATENLCTBO, 'TO  HOPMEL
Abficrenteasno AblicTBY 0T, DPHBHAIOTCA W NOJAraloTCA BhH OC-
Hosy oubumsaomei phareisnoctn—osro  QakTh  OMONPATECKOR
AyWeBnoit skusup, Jrorh Qarrh Moikerh OWTh Takb ke 00LAc-
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HeHD, Kakb M BCAKIA a060i (ParTh, B NODTOMY He VCTpausAercs
BOBMOKHOCTE PASCMATPHBATL (pARTHUECKO® HpPH3HAILC HOPME W
KaKh PesyabTaTh npolecca ecrecrsenmaro nojpoopa. ') Ho kars
pokaswsaers Bumjeanéamir, takoe odwacuenie Abiicrsia Hopyn
NOCPerCcTBOME ecTecTBennaro  nopbopa, GopnOnl 3a CyIeCTBOBA-
Hie u NpuenocodJenis Hep0CTaToMHo, Takh Kakh HOPMATHBHOE
cOsHalie Bb CBOEMB WCTOPHYECKOMTD JBIKCHIN He TOJNBRO CO-
Xpanderca, HO M pacTerh, VraAvoaderca I 00.1aropamuBaercs
(verfeinert), m nOMHMO yBedICHIA OMUMPHUCCKON  SEH3HECHO=
coOHOCTH 1 cuanl caMocoXxpauenia ero mocnreaei. Ilosrowy,
sambuaers BuwreanOaws, nopMatngioe cosuauie, KAks TaroBoe,
OCHOBRIBAETCA Ta HpHeyuel eMy NenocpeicTsennoi 1 camo-
croareannon cnab, nesasucnyMoil orp  BCEXB  M00OUNLING  BO3-
abiersiit m xoropas ofpamaets cobeTh, pash TOILRO OlA BETY=
mnaa Bb rbificTsie, B caMOCTOATEARHYI0 TCHAXOJOTHIECRYIO CHAY,
BHICTYNAOMYI0 Bh kauectsl HOBaro (axropa wb ABILRenin av-
wepnoi mnsun. Jnmn  wuvba sro BL o BRIy, MOEHO  TOUITH
HCTRETYIO HPHPOAY B TNCHNOJIOIMMecRoe 3Hatenie HOPMTD, —

Be amaxt pascympeninxs Bunzeasfamia *) mu yemarpu-
paeMs  Buoanh  ocmoparennnwil  orsbrs  ThML  ogHOCTOPOHHUMD
TEOPIAMD, KOTOPHA, YIVCEAA H3b BHAY HCHXHYCCKYIO NPHPOLY
HOPME 1 o0mecrsa, o0BACHAITL NPONCXOMEACHIC M paseutie
HOPMB, BB MACTHOCTH HPABCTBENHOCTH W IIpaBa, HCRIOTHTEILHO
pubmmnyu yeaopiamu n peenbao nocpescrsoMs Gi0JOTHICCKAXD
NPUEIINOBL ectectsennaro or6opa, OGopudW 3a  cymecrsoBaHie
u upncnocobienis, )

1) Windelband. Hasg. cow. erp. 265 ca. Hatepecnoe nscabjaosamie icu-
Xodorudeckoft opupoasl B oabitersia nopyn ex. y Ilerpamunkaro: O MoTH-
BAXD USN0BRYCCKHXD HOCTYHKORD, BL 0COOCHHOCTH 00L STHYCCKHXTH MOTH-
BAXD H UXDB PAZHOBHABOCTAXE 1904,

%) Op. raxwe Hoeropoanewn: Hpaperwenuwit miacannamt pb fuaocodin
upasa. OGopanks nmpobaemil nieainama erp. 264,

B. Barneps: Haw neropin Japsuunama 3L coniosorin (Pyeckaa Mueas
1904 amryers,. o

Kaptbesn: Beemenie »p uayuenie conicaorin 1897 ra. Il n XVL

3) Hav wmowbfimuxs eM. H. Matzat: Philosophic der Anpassung mit be-
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Mu npmsean sru pascyajenix BnmreasGaupa, Taks Kaks,
no samesy mubuio, onn mandoabe ray6oko xapakrepusyers me
TOJABKO pasiutie, HO I TO, 1TO AJMA HACH 0COOLINO BAKHO—CBAZL
MEKLY HOpMasna, a, crbjiosareinno, 1 HOpPMAMH TUpasa B ecre-
crennsiyn sacouamu, Ipescrasiran codoit anuws ocoGyo popmy
OCYUIECTBICHIA CCTECTBCHHLIND BAKOHOBL JAYIISBUON JRN3HI 1e.10-
phira, npaso sasmenth 1 orh Bebxn TEXL ycaosii, nors Bai-
AnieMs LOTOPLXD passusactes ora wusns Ho pass oro  raws,
TO ALACTBUTeALHAN SKUBHL, (PARTHYECKIA OTHOLICLIA BO BCOMD
b pasnoofpasin, ABL0TCA NeoOXOAUMBIME IPe0I0KeHieMT
OTHX'B HOPAM'B, 10YBONA. Ha KOTOPOR upaso juddepeninpyerca
OTb JAPYIRXDL HOPML, PASBHBACTCA, UYeplaers ¢Boe cojlepaadie, n
Kb KOTOPoi ono npusbugerca, Odmie  sakons  oduwecrsennoi
smnsnn Abicreyiores 1o Bb odaacrn upawva. Ilpaso ne srxoInTs
nzb upepbsors sakononbpunocrn asaenii. Ilpago, cabiosareasuo,
ne Mosers Owth noudro nub cpasm cb QarTAMH M VCIOBIAMA
abitersnreannof skusun. Beankas sacayra ReTOpRYeckoil mkoas
npasa sakIovaeTed Bh YTBEPUMeHIn npuuuAna saroHoMbpuocT
Bb PassuTin npasa, Bb BHACHCHIN BaKHOCTH Hay4HAIO H3Y'elis
noaomnreabiaro npasa. Beangaa sacayra lepuura m paaenbii-
Waro NHOsuTHBHArO Hanpasienia Bb npash sakmouaerca aanke
BL BuAcenin zagomoMbpuaro upomecca passutia  npaga, BB
BhUICHeHi Bonpoca, kawh Topueckas Abarespnocts ensosbue-
CKaro cosuania wb 00.JacTH pasa 1eodXoMMo odyeaosIena yeao-
BiaMu, uorpeduocTamm n purepecamn bicrsnrespnoi  nsnn
segopbra 1o cosmareasusimn  whaavm,  upecabiyesMeMin  T0ABMH
BL 00JacTH OOLWEeCTBCINBINTG OTHOWEN .

Hopya npapa me pupukaers co0ofl TOILEO O1HO  CYike-
pie '), onbury abitcTBuTeaLHOCTH WM OTBICTCHNYIO HACIO 101Id
u oGasagiocru, Ho. kaks sBesbuie, kakL wopMa, 0043aTEALHO

senderer Beriicksichtigung des Rechtes und des Staates sb  cGopunsb  Natur
mnd Staat. Deitriige zur naturwissenshaftlichen Gesellschaftzlehre 1903, B. 1.
Baabeekin: Jdexuin mo anuusdomedin npasa 1903 erp. 35 ca.
1) Kaxb 910 aymaers Heupasuiso Zittelman: Irrthom und Rechtsge-
schiift 1879 r. erp. 222223,




npaMbiseMas ¥h GaKTHYCCKHMD OTHOWENIAMD JI0JeH, HAXOITD
TaKiKe CBOE OCYNIECTBIACHIe, KONKPeTHOe BHpLKeHie, BhL ompe-
abaennoms crpot ornmomeniit mo vupemaeniii BL JaHuoMb 00uLe-
crsennont coiosh. Iloatomy, X014 HOPME Tpasa He JAKTH
obnacnemia abficTBurearnoctn, a Toapko onbHKY, Vkaszamie Ha
TO, KaKOBH JOI#ent ORTh NOPAL0KET OGHeCTBONHBINT OTHOINCHI,
HO, TAKb Kakb HOPMBI Tp&LBa HE TOILKO BO3HUKAOTH na nmounh
ANBHEHHHIXT OTHOmenif, 10 B 00A3ATCALHO PErYARPYIOTL NXH,
ABAAIOTCA OOMECTBCHHON CHA0H, OCYMECTBII0TCA  BL  RH3HM,
MBI MOXKEMT Ha ocuopanim mpapa 10 ussbernoit crenenn cyunth
o abficterrensnomt crpob ormomeniil, CyIECTBYIOUNXD B J1aH-
HOe BpeM:# Wil CYILCTBOBABINAXG Npeiie. BYavum mpoaviToMs
obmecTsennof SKNSHN, NPaBo BH SUAMHTENLION CTeNenn Haxo-
ANTH BL heil csoe ocymecrtsienie n o asagerca we  Thyn nan
APYTAXD OTHOINCHIAXDL OTPAKemieMT, caMoil JRN3HH BL  KamAui
NAHHEIT MOMEHTT efl passutia '), a Takme colepknTh Bh  cedb
OTNEYATORT TEPeXRHTATO TPOMLIAro,

Iloaromy npn  nocperersh npapa  (ocofenno  oGEMHATO
npapa) MOKHO CYIHTH HE TOARKO O TOMT, Kakb AOJKHB  Ohuim
Guth peryanpyeMsl o6OIeCTBEHNBIA OTHOMCHIA Bh TAKOE TO BpeMd,
no u Bb mspbernoi mEph o Tomh, karosw omm  AblcTBUTEALIO
6uuin. Born nouwemy m nomearbpmie vice oTh apesuoctn  nep-
TAMENTH - ¢b HANNCAHALIME  BL  HAXT  CTADHAHBIME  32KOHAMH
ABIAOTCA BH CBA3N €L ADYFIAMM HCTOTNHEAMI  BUKHBIMDL  Cpel-
CTBOMB Kb BOSCTAHOBJICHII0 KapTHHBl SKN3NN Vike JaBHO colmej-
WAXDS €L JANA 3eMIH BApO10Bb.

3apoxnascy BMberh b mepeRMA  OOGHICCTBCHHBIMA  TpPYII-
uaMi Ha semah, npaso nambugerca wm passnpaerca  no MLph
pasBuTiA OTHX®  rpynun, onperbasa mo manpaniadg  BIaARMubLLL
OTHOWICHIA WICHOBL Kaskaod rpymnst 0 otibisanxt obmectsen-
HBIXE  Tpynne  Mesxay  codoil. Ipepcranaenie o makoms 10 mne-
msMbnnonts u adeoaornoys npawh npmpoam uw pasyma, o ecre-
CTBENHBIX'D, HEOTTYIKIACMEIX'E, HNPAPORICHINYE DpPaBaxt  ejne-

1) Cp. Tarde: Les transfarmations dn droit 1883 erp. 203 ea.
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sbra, xoropoe mur perpbyaeMb Bb YMEHIAXD eCTECTBEINArD npasa
eme Cb APeBHHXD BPeMen'h, H KOTOPOe TOPKECTBEHHO IMPOBO3-
raacuaa sealas sa  chsepo-amepnranckaMu  GuriaMm o npa-
BAX'G sHaMenntaa (paHuyscrad jekiapauis npass venosbra m
TPAKIAHNNA, ABIACTCA YHCTO anpiopaofl upeinocwakoi, wiIo-
siefl  DOJRTHYECKHXT MeuTaTelell n HI0L0MB MHCTO MeTau3u-
YeCKHND pasMplirienifi, corepmento He CUMTAMEXCA b (ak-
tamu pbiicTsnreasinofl musan wan ¢ Janusm neropin. Csbicas
OTHXD JleRaapauiil sakmnovuaerca vt nporecrh uporusn,  Mpaunod
ABACTBATEALHOCTH, NPOTUBD JCCHOTH3MA BIACTH, BL CTPeMJICHIN
OXPARUTL DACMENTAPIBEL VEIOBIA PasBuTia JNYHOCTH, HO WPAH-
HHOBL  TOAOKREHIHE Bh OCHOBY HTOr0 NPOTECTa, WLIO30PIULL.

Cymecrsopanie upasa npeurogaraers v o Jojgeii  cosnanie
UNh BSAUMOLING Upash W odasanpocrei; Morio am ono  OWTh
Bh TOMBL JHEOMD COCTOAHIN, Wb KOTOPOMD RITL  HepBOOLITILIE
qegopblEh, KU3NL RoToparo nnelan ne ommualzack orb KnsHM
amEnxn shper.

Huernurrs cavocoxpattenig nrosaa cmiaa, pofina  sebxn
uporneh Bebxn «bellim omnium contra omnes»,  wi koTopoi
eaosbin weaonbiy —BoaRs, Kah supakaiea koraa 1o Foddecsn,
TOJALKO 1 Moraw Ourh phmawonmmin gasropamn sL o rof obo-
cofuenioll, oLANOROI. A000UICTREHIION KRISNI, KOTOPYID  BEIb
NePBOGLITIHIT 1C.10B5RT.

Fosoputs A0PI0 0 CYUECTBORAHIN NPaBa Bl TAKOE BPeM
MOKOTH G TOTL, KTO CMBHNBAeTs npaso ¢h OPOCTLIME NpH-
POAHLIMIL cnolicTBAMIT Wan ¢ usnueckoit  enaoil, B orakows
evpeah, nanpuwhpt, rosopuan cogmers o upaph cnaniaro,  a
Comuosa s 17-w6 sheh nmears game o ecrecrsenunoms npash
puin naasats 10 upash Kpyompxs puén nomnpate Mearnxs '),

Danractuneckiii sog0toll BhEL  rOCnoieTRA  CCTECTBOHHArO
HpABA BT 1000IECTBOINHOMD  COCTOMIN, Takh  BLOXUOBIABIIIA

N Y whroTophixtn ke mHearedelt TOKL  HadnpaeMoe UepnonasaiLnoe
CCTCCTHONIOE UPABO OBA0 COZRATEALEOM PUELIed, KOTOPY K OHE UPHIHMAII
ana odmeryeuis goerpoelis CBONXTL HPABOBLIXD CHETEMb.



sRann-iRaga Pycco nm Apyraxs mIeaJucioss IMEOJL  €CTeCTBeH=-
Haro npasa, OeLrs BEROML nomaro Oesnpasia W rocroicTBa
rpyboit cuan, papersods Hnubae He ymbpaemod Gesnomaauoi
Gopb0Bl 32 CYWECTBOBARIE Cb JEBH30MB «Tope CaabuyMb 0 1o-
Obmaennpnn . .

Ho ota camas Oopuda sa CyImecTBOBalle BHIHYEAQIA 0=
aefl COeqmuATLCH BH UPYNNBL, Bh COI03H, TAKh KaKb HHCTHHETH
CaMOCOXPAHeHIA  MOULHO VEASLIBAIL JIOLANDL U HEOOXOANNOCTH
cHIouenia, coeimuenin BL cowss. 1aa Goake yenbmuaro seje-
mig GoprOu n aaa camozamursi. Ho taxoe coeuuenie tpedyers
yike M3BhCTHRIND B3AMMHIBING YCTYNORD, NPHBHANL  B3aNMIBIXD
uprepecons, Xora Ow whioroparo sammpenia Gopniu.  Byaers
J0 OTO MYpaBeilumit, nueIunil yaen, cradg nrnub, craio suhe
pell M Opia KOUEBHHEOWL, RAM JUGKE CO103L BPEMENHO COi-
TEJIBCTBYIOMBXD MYK'UHIG N kenmuas, sel rakin  coevnenis,
kars copasempeo savbyaers M. Rosaiescriii, apigwores jo
m3BLETION CTONHN BAMBPETITLIMIL PPY AN, B KOTOPHXT GopbhOa
sambiserca Goastieid wim Menpimed CoImapuocThio, cosuamiens
OGHINOCTH HITCPECORh 1 BIARMION BABICHMOCTI WICHOBY IPY Ik
apyrs oth apyra '), Drumn odycaopansacren otpazosanie naher-
HEXD OOHMIEXB npasmas  noseienia sbu  racoit  rpynuk, Ho
pomkno sanbrute, uro Gopuha vra me nperpawmaercia. B camoi
Takoit samupennoi rpyvuuk upogomkacts cyuecrrosath pasaniie
garepecosh: na uoush nocrogupo msnvbicnonmxes veaosin, mnu-
TepecoBsh 1 moTpednocTell KH3NN, NOCTOAHHO BO30OUHOBAAETC)
HPOLOGRACTCA  KOATUSIH NITEPeCcoBh, KOTOpMT TPedyers NMocTo=-
AHHO ~HOBATO  1PHCHOCOGICHIA Kb KU3HH, HOBWMXE VETVIOLDL W
KOMUpoMITccons, #, cabieBaTesno, HoCToANHATO oOpasoBaiid u
pasputia OOUMNT HPABHIL, HOPMT, PErVINPVIOUHMXT  BIanMIILA
oruomenia aogein, Ho womuMo rakoro crpesienia goael coemn-
WATLEA Bh cOolosn ¢b 1thavio 00e3neMnTh ¢nol Oe30MacHOCThL 1

N M. Kopagesexinn Cpasunreasuo peropiueckoe npasoshibuie 1 ero
oraomenie K conioaorin. Merogn epapunresnuaro nsyqenia mpasa. (Coop-
HHKEDL U0 oduiecrs. wpni. uaysaMs soim 1 1899 erp. 3).
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YaVUImnTh yeaosia 6ops0m 3a cyniecrBoBauie, caMan (usnueckas
H AyXOBHAA TIpEpola  veloBBka  BIEURTH ero b 0GUIeHID Cb
ApYraMn  aoasMu #, cabroBatelbno, Kb 06GpasoBaniio BH €ro
cosnanin HopMb, onpepbagomnxs os10 obmenie. Bsawmmoe npu-
PO1HOC CXOICTBO, CTPeMIEHie TOIOBEL APYIH Kb APYLY, TVYBCTBO
camuarin, nocrenenuoe pasphienie Tpyia m o To crpemienie Kb
obmectsennoctn, roropoe noawbrman eme Apucrorean, 1lmie-
pons, I'vro Tpouniit u nbamit pans sepaaonmxcsa Meicanrened
pasIniIuEXh BBROBL, 1e0101uMO BIEKVTH J0Jell Kb B3aHMHOMY
obmeniio w coexnuenio By cowsul, ') Ilyrens ecrecrsenmaro
pasMuoskenia, JOOGPOBOILHATO NPHCOCINNIOHIA HOBHMXE 'JICHOBS,
COBAHHEHIN PAZTHMHBINTG TPYONG, HIN  Jadke HACIILCTBEHNATO
HOAMMHeHIA OANUXD ARG APYTAME, 01HOM ofmectreHnofl rpynns
ApYrofi. neppoHavaibisie HeG0IblIie ceMelHbe 1 PO0BLIE COI3H
H NepBOHAYAIBHEA  OOLINIL  PACHIIPAIOTES LOCTCNeHHO BL 00-
mupusie obmecrsenusie cowsul, Cn passuriens n vMHOmenieMb
OTHOMEHIT 1 €b POCTOMT KYIABTYPH NPOCTag OPranusamia nep-
BOHAYAJTLHEIXD COW030BbL NpeodpasoBuBaeTed BhH CIOKHYIO Tpa-
BOBYIO POCYAADCTBEHIIYIO M, HAKONENs, MeEIVHAPOAHYiO opra-
Hnn3aiio.

Takuun obGpasoMs, ene b 1eIOBEICCKAND TPYHUANT, Hpel-
MECTBYIONUNN'S  00PA30BAII0  TOCYAAPCTRA, BOSHMEAIOTL HOPMBL «
nosefenis, vh toMb wacrb m npaso, eme muubyun ne orauvan-
meeca sh uauark ors wpascrseunocrm w peanris. Ilpasmiaws, ~
PervanpyiounM s O0IeCTReHHYI0 KN3Hb, PANHCHBAIOTH Gome-
creennoe nponcxomienie (Oéworzs v Upexoss, Fas y Puvasun)” ~

pu rocnogersh kvasta npercoss 2) b pamniifl nepiogs neropin -
yeaoshuecTsa Ha npaBo CMOTPATH Kakh Ha CBAMECHAnI  zasbrs
NpeLkosh, X0Ta BL AbicreaTeasnocrn s ocrOBb Thx® min apy-
THX'B HOPME UIpaga Jgemarn Tperefickoe phmenie, phispasmiii

*

Ilf]jlpil}l{{l]li(.‘ nparosops CTapiEOBh— POACTBEHHAKOBL M TaKb Ha-

1y Cp. takke G. Tavde: Les Trausformations dn dvoit 1893 chap. L
%) O gems esm. Mawn: Ipesuift aakons n obuuan 18584 crp. 39, Kosa-
aescnin: Hase. cov. erp. 3; Fustel de Conlanges: La Cité antigne.
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SHMBACMBIXD T0OPHIXD, AVUIWNAXD Hoxell, nin 060coOABIINXCA BD
CAMOCTOATEIBHYIO KACTY BOJXBOBbL W KYICCHHEOBT.

: Taxs ofipasywrea eme b pansifi mepiors oGuecTBennoi
mnsun uspherHpa NpaBuaa, peryIupylonia B3anMubd  OTHONIe-
Hig e,

Co paasnhiiiuys paspuriess oOnlecTBeAHON KAZHA HOPMBI
ee pervanpviontia anddepenunpyiorca, posspbuie na npaso bee
Goabe orpbmaerca orb  CBepXTLECTECTBENHAT0 WCTOMHHEA  €r0
npoucxo:kenia, see Ooabe BuuicHAeTCA ero  Xapakreph,  ero

O gemitoft, BrBmNI MCTOYNNID M OTIANIC OTL IPYIUXB  HOPMb.
O Ilpaso nocrenenno 060coG.1AeTCA OTH APYIHXD HOPMB AOJNKIATO;
N peaurin (puMcroe fas m jus), Mopaim, HpaBoOBb.
§ Hfkotopeia cayoii 00mecTsenno KN3Nupl0, Bb 3HATHTE.E-
HOM crenenn nyreMs cvaeouuxsh phmenii, BupadoTannLia HOPML
MAJIO TIO Maly npusuanTea Bb obmectsh GesycaoBmo 00a3aTe he
HBIMA, He3aBHCHMBMA BL croeMb npuMbuenin orn o orpbin-
HuXh aunk. O0pasyerca obwmunoe upago. Mw o yBmanwn nmke,
KAK'D HTO NPONCXOINTL.

Ct  pasBuTieNs  TOCYAAPCTBCHHON  Opranmsanin  HCPMBI,
N3JABAEMBIA  OpPrausoBannofi  odmecrsennoi  Biacreio, Ab-
Jaores  raasnofn  popuvoit  npasa.  Hopmu DTH—3RKOHb  BCe
doabe sambuaors abiicreie nopys 0OBIMHANO upaaa \om u He
moryth sroank sambunts vocrbinia W YRTPAIITh nxtr abii-

vjrey

cTBie, e A

Hrars, npaso ne npencr‘lu':}foh (:06011 @koe 10 1ems-
wbunoe maualo, Bpoiiennoe uesonbry’ upap 16, 1o 1IpaBi.Ia
uesopbueckuxs oTHOMIeNil, KOTOpHIA HOCTOANI pasBuBalOTCA,
nocroauno  Buipadarssaorea n usmbnmorcs svterh con passn-
tiemh W H3MbHeHIeMT KM3HEHHBIXb YCIOBIA 1 aRInYEcKuXh
OTHOMIeHI Jojelt Bh oOmecTBax'h, T. €. ¥b TPYINANT Jojeir,
CBAZANHBIND  MERLY  ¢o00I0  CONMIApUOCTLIo, T. €. COsHAHieM:
OOMIHOCTA HHTEPEcOBh M BIAHMUION 3aBHCAMOCTH ,Ipyl"ﬁ 0Tb Apyra.

Yenopbin ecrectBennaro coctoania ¢ nmjp CHHMMH

HACAMH M NPABOMD, HE3ABHCHMLIMD OTH 00uleC Ba-/ka‘ful

g S0y 5
-N;"‘I“ “‘t.-_la\.
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MHOTIE NPEICTABHTENN [UKOAL €CTeCTBEHHArO (PABA, HHEOMAA He
cymecrsosaas, l'osopurs o takomn cocrosuin thun Goabe ra-
JATEABHO, YTO MCTOPHYECKAA HAYKa, NPONHKMAA Jake Bh CaMbia
OTIANCHONA BpeMena kuznH poja vesorbueckaro. me waxognrn
COBePILEHIIO H30JANPOBanHO KABYMAro gesopbra. 1mo mwjel sxu-
BYIAX'b Ve BBL TEXD HAR APYruX®H 00IMECTBEHHBIXE IPYHIaxtL
T. €. 1l¢ «ecrecTsennaro», Ho «obOmecrsennaro» velosbran, a
cOBpeMenHag NCHXoA0ria  He INPH3HAGTL CYUECTBOBaHiA BpO-
dpenunxs nuei ).

U cannw vwenonbrs 85 orpoMHoit crenenn — nponsseiedie
comianpnon smnsun. Ob woawbean o rpoGoOBOf JIOCEH $BIAETCA
ON's TBOPEHIEMB II¢ TOJLKO CHIL NPAPOIM, 110 OMb  BOCHPHHY-
MaeTh, Bh HeMb OTPAMKAIOTCA H SKEBYTL YYBCTBA H RJAGH OKpY-
#awuwnxs ero mogefi w ubiaro paga nvoroakuifi. Yyserso n
HWICH JABHO OCTABHBIIMXD JTOTH Miph NepelaotTes o UaMb my-
TeMDL TPAAHUin M RYALTYPB, Kawb nacrbiie nponuiaro; m mepr-
BoIe Lakh Oul KUBYTH BbL HACD.

iRusnn kamaaro anua THCHO cBAZANA L YCIOBIAMH HKN3HM
Toft obuecTsentoit cpeiu, KOTOPOd OMh BOJILHO  HJAN  HOMHMO
Boan, maupuMLbpe, L cuay QarTa pomIeHia, ABIACTCA YWICHOMb.
Peaurisn, smopain, npaso, HROHOMHMCCKIR VCIOBIA SEA3NN, BCA
EYABTYpA BOOONE, BeCh ¢TPOil JKN3Nm HapogHofi, MoWHO BAiA-
0T6 Ha BUbIINIO # BHYTPEHHIOW CTOPORY nsun uesowbra.

Ho awunmoers ue ecris npocroe opviie obuiecrsa. Bb csoio
ouepelb sAvlenia o0UeCTBeHNol SKHann HaxoaaTea wb naberuoi
SABACHMOCTI OTL OTHOWeNiA Kb unMh  dwogeir,  Oodmectseibil
Crpofi B UPaBOBOI HOPALOKD, KOHEYUO, CJIAralorTes M moLh BJid-
wiest QarToponb, NE3ABHCAMHXDL OTh vYelopbuecknxs pasyma u
BO.I, 0. ¢ JAPYTOfL CTOPONE, Bh PAsBATIn 001ecTBennoi kuinu
BHAMHTEABLIYIO Poiab urpaets vedosbueckoe cosmauie u Boas,
nanpasiennas na jgocrasenie THXL man apyraxs ihaei. Odue-
cTBONIA M3UL caaraerc: usb s3anmoabicrsin mied n abatensn-

1) Cm. Ribot: La psychologic des sentiments,
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HOCTH MacCH OTUBABHBIXD JMUHOCTER M HOJTOMY MB  MOKeMD
coraacuteea ¢b r. KOpRyHOBEIML, 4TO «OOMECTUEHHOe pasBHe
Tie mpeicrapisert  papuoabicTBYOIYI0  pasuoodpasuHuXh cTpe-
waenifi otabaLHLXD AndHOCTEN (ARTHBHOE HAYAJI0), HCUBITHBAK-
OEX’h, TAKD CKA3aTh, TpeHie 001L HCTOpPHYECKH YCTaHOBHBIII#C:
00ecTBeHHLIT cTPoit (MHepTHOe Hayailo), HpH ALl couecTsen=-
HOMY DAasBHTIIO XapakTepn uocarbloparedplioct u neTopHIecKod
npeescrsennocrny. ') Ho kamiaa anamocts BL cnay ocobenHo-
CTeI CBOCrO (PUBHILCKAr0 H OCAXHUCCRAIO claala, 0co6eHHo-
creil, oGycaopiennnxt nwhioft yaccoii pasnooOpasubixs  (arTo-
posb, onperbuaonmxe e passutie, npeicTaiaers vh odmectylh
#EUTO CaMOCTOATEABIOR M He MOMKeTL BHOMNT rapMOHHPOBATL C1h
TEME €TpoeM's, ROTOpLI ABHIACA KARB OLi CPEAIIMT PesyIbTATOM b
asaumonbiicria ThXh (arToposb, cpein  KOTOPHINT  OHA  caMa
uo cedh urpaers oOMENOBEHHO BechMa Malyw poan.  Oreoin
NpPoTeCTh JUYHOCTH UPOTHBDL CYHMECTBYIOUAro ¢TPpoa M ed cTpe-
MIenis Kb NHOMY UHOPAAKY M IpaBy, Hecopunajelie es HOPMD €
HOpMaAMK Ranparo obuwecrsa, u sKkejsasie paiare ua  nsmboenie
O0MEeCTBeHHANO CTPOA COOTBBTCTBONNO C©L A nieataMu, norpei-
voctann u sosspbuiamu. Takums 00pasods, JHTHOCTH CAVEKHTD
darropons B gassibiimens  passurin  00aleCTBCHION  WISIH.
Tome, roneuno, npoucexoaurs u wvu odaactn npasa. llpaso ka-
€aeTesl CAMBIXG BALEHBIXG cropous weaosbueckoit :knsuu. Jdwoaw,
1ODTOMY, He MOCYTH OCTABATLCA PABHOJYUIHLIME K% HEMY T CTpe-
wAren paiarh ua ero wavhuenie u passurie— -dTHME 0GLACILACTCN
TBOPYECKAS PO.IL OOMWECTBCHIIATO COBHANTA I OGHICCTBONILIXD Wle=
21085 B mpapoobpasosanin, Ho orumn rarise 00bACHACTC W 10, 110
J0U LUTERO He BEeraaocTaloTe GesipuerpacTibiMu nad. o arelaMu
BB 06JaCTH NpPaBa # CKAOHIB B CVienyl o cyviectsl npasa Buo-
CHTh CBOM JM'MHBLA CHMIIATIHL M QUTHOATIH, Hekath cropbe csou
A1eAAB, & HEe ONHPATLCA Ha OGWHPHEIL NOJORUTCILINIT MaTe-
piagsh, jasaeMwlli mcTopieft M KN3UBIO, N, Koria saxoanth phun

1) Ropeynosn. JTeunin mo oduteil reopin upasa 1894 crp, 225.
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0 TMOHATIM UpaBa, MH BRARML wan whawmi pags unero Meradu-
SHYCCRUXD GIVIKIAHIA YMA Jame JydmuxXs uperctapuredeii ve-
aopbueckoit Mpean, uan e kpaiie  cyOLORTHBHLIA, OANOCTO-
ponnia Bozsphuin ua nero. loctatonnmo BenoMumTh, WTO amap-
XUCTH W WACTL COWIATNCTOBL BHAATH B npash aumn nacmiie,
Bh TO BPOMA Kakb MHOPIe IHCATEIN NHOrO  Hanpawienis, na-
NPOTHEL, WILLINZAPYIOTE ero u onperbimorn  npaso, kanb
HOPMEL €BOOOIB, HOPMEL cupaserinsocti w T. not. Ha sonpoces,
qTo Tagoe npaso. otehuaorh annis, vhvn omo, 10 uxh Mubiio.,
JORIO OBITE.

B sknann ke npasoseis HOpMBI GuBa0Th W ThvL 1moapy-
THMB: BONPOCT O TOMD: O KAKAXL WMENHO [PABOBMXT HOPMAXD
miern pbus n gakofl wpasersennui Macwmtadh npuyMbnaoTh kb
uxh owburh ).

Ho ecan Muwelaens BRACHNTL TONATIC npasa e a priori,
A Ja TBEPLOML OCHOBAHINM, MBI 10.KHBI CTPOTO JepwATLCA 10-
JORNTEILHATO MATePhAIA, JocTaBidesMaro naMb  MuorowhroBoi
WUBNLI0 veaopbuecTra, W BHACHNTL TOHATIC nNpapa, ero npH-
BUAKN, L OCHOBANIN H3yUenia Xapartepa TNt 10pMh, KOTOpsI s
Bh uedorbueeruxh odmectsaxn neeria NPHBHABLINCH - NPABOMT
i ahiicrsosaan, warh tagosoe, wn gopyub  obwvnmaro npasa n
SAKOHA, CYNECTRONHO OTIHYANCH 110 CRCEMY XapakTepy oTh Bes-
EAXD APYPANT HODND.

Rake n seh oruueckia mopyul, npaso npeictanisers coOoit
csoeobpasunia npasnia, onperbisomia I0UKHUIT TOPATOKT ‘e-
dowbuecknxs otnomenii. ITo croanry  maslernag  nopma  nan
npaenio goaknaro, onpepbagonee nosetenie IMMHOCTH, ABIACTCH
e NIMBRAVAIRITHNG IpelcTasieniens nan  vobaieniems, Mh
rosopuNs o suvrpennel (unryntasnoi), cyGvertnsuofi nopyk;
O CROJIBRY K¢ HOpMa 10.LRHAro jaerci n;um'l;, T. €. JOIAKHBI
DOPUOKS oTHomenif anunocrn oupegbaneren  npasiaaMu nau
HOPMAMA.  HEXOUINUME OTH JPYCHNT ANMIOCTeN, 00UeeTBeHHOI

1) Cw. mepevent pasaiduLING B3NS0 Ha Opaso Y Lasson: System
der Reehtsphilosophie 1882 erp. 28 e
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TPYNNL BAR OPrAaHA30BALHOA OOIECTLEIHON BAACTH, — TAKAA HOPMA
apagerca obverTusrof, submued nopMoi noakmaro,

JbficTeie HOPMD BaRMOYALTCH  Bb MOTHBHPOBANIN  Hallero
noesegenia, Jua abicrsia ma nace soyrpennei nopMul 10.5EHAIO
abre Hajgodnoctn, wTolnl OHA MOJIVYIIA KaKOe=1100 Bupakenie
so ubmuems miph. Jag aT0ro 10€TaTOMHO 0NN BUYTPLHHAN,
NCHXOJOIHYECKHX D, 3AKOHOBL Hawmero cymecrsa. Yymaa ke jpia
Hach, BUBIIHAA HOPMA MOMETH OKasath na uHact, rhicrsie Jnmb
Bh TOME cayual, ecan oma mamn crana nssberna, n gpomh toro
00JaJaeTh T0CTATOMHON ABTOPHTETIOCTLIO, YT00RI BOsALICTBOBATL
HA HACH, Ha IamWy BOJSIO.

ITpeicae sBeero neodxoanmo, YTo0b  Takad ‘y:kaa HopMa
OpUIL Takh BAR Hpave odHAapyiKeHa, T. €. Bupasiena Bh CA0BaXb
nan Bb Parraxs, Cabrosaresvno, g1a toro, wrodw sulmuas
nopMa Moraa caviknts Gosbe min menle nocrosmupMb npasm-
JOMB, PErYAMPYIOUIMG Halle NOBeACHIC, Ol LOMKHA  VeTaHO=
BHTLCHA, NOSHTHBHPOBATLC, T. €. NOJAYUHTL Kakoe-1m0u Theploe,
upounoe submiee smpasenie, Outh oGhavienuod, sanucanHoi
(nucannoe npaso) mim nocroauno npambuarsea Bo  subuwned
KH3HN, T. e. Hafith cedb nocrosuHoe BupaskeHie BL  pARTAXD
(0Onunoe npaso, obiecTBEHHAL MOPALL, OOUECTBELNbLIe HPABH ).
Bayrpeuuas, nuTyntHBHAA HOPMA  MOMKETH  OOLERTHBHPOBATHCA,
1. ¢, ctbarateea subuinedt mopMofi 114 noseieHid ApYraxbL Jai0-
Aeit, ecian oHa TOSHTHBHpYeTCA, T. €. noayyaers Goabe mim Mme-
whe Teploe, nocroannoe peipasenie o subwpems wmiph. Bw
STOMB B 3ALI0YAETCA Takb HasuBaeMoe O00LCRTHBHpoBalie H
HOBHTHBALLLA BOPMBL,

Bulwwis nopysl 10KHaro pyRoBOXATE NOBeleHiCMb  Ye-
Jowbka, okaseiBaTh BO3LLAcTRIe Ha ero BOJW, HIR  NOTOMY,
YT0 COBNALAKTL Cb €10 BIYTPENHAMA HOpMAMU, T. €. COolia-
cyorea ¢b ero JutHbMp yOhigaeniavm, nian ke,
pennas B BHBIIHAA HOpPMH pacxoparca, 9eloBEE® MOKeTh N0~
qnuaTeen nocabanuvs, xora 6 npoTurt cpoero andnaro yob -
aacnia, seabicreie neoGX0AMMOCTH HIM pasuaro pola coodpake-

KOId  BHYT=
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uift ubaecoodpasnoctn (noasaw). M rbws m apyrayi coocoboms
¥oryre abicrsorats na wesonbra neb snbmaiz  o6mecrsennpin
HOPMBL 10JGKHATO— PEInrifa, Mopaih, NPago B TaKh HasblBaeMue
upasy, —cebreria npasmaa. enosbks nxs menoaugers nim Bh
cnay anunaro vokmaenis b HXB NPABHILHOCTH, W Ke U3
onmacenis jesesatenpHoll pearuin  pasapaikenuodl @ ockopbuen-
HO OGIECTRCNBON CPeALL.

Orcoaa yike BUIHO, ¥TO HeaAL3A CUNTATh, Kakh o910 rhialors
MHOie, TaKh HABLIBACMOE NcMxmueckoe ') mojamke  (usnieckoe:
npuHyEienie *) OTTHUNTCIBHHME NPUSIAKOMD OLHNNL  NPaBo-
BEIXB HOPMB, TAKD Kakh HCHXHTecKoe 1 usnyecroe npafivikie-
mia  MOrvrn conpososaate biictsia  Bearoln  obmecrsennof,
pubmueft nopun jpomkmaro, a we Toapko npasa. Haromes,
HeoOxoanMo orabaats npunydienie, Kakh 3alUTY HOPME, OB
CaMOf HOpMBI,

Aticreie snbmmedr nopum na orthapuyio amanocts, nesa-
BHCAMO OTh BUVTPENIATO R0cToRHeTsa, Yikiiaomel cnan nopMu,
hun enapube, wbyn Goapmnms veaieniems, CHI0i, 1IH BIACTHIO
noapsyerca Toth subnniit asropmrers nh o6mectnh, Ta anYHOCTS.
Il rpyuna anunh, koropsie ee npnsuaiorts. Eean wu o6patHMb
panManie #a nbiicreie sabiHe-aBTopuTeTHMNT HOPMD, TO MH
siwbrunt, uro nbroTopha m3L OTHXEL HOPMD OKASLIBAIOTH BO3=
abiicTsie ma Bamwy BOJO N HCNOJHATCA HAME e LOTOMY, 1TG
kakoi-mmGo pulmuiit agropnters npnsuaers Aud  nack  Oesyc-
J0BHO  ODABATEILHLIMH  OTH  HOPMB W BEIRTL HAMDL HCHOJIHATL
NXb HOMEMO Hawed soan u yObmaenia. a upocro noromy, 4To
NencnoJuenie TaknxbL HOPML  HOCTABNTH HACH (PAKTHYCCKH B
ARCTApMORII0 €5 TOf cpelod, KOTOPaA MXDH NPH3NACTL; APYTAME
CIOBAMH, HE HCNOANML OTHXDL HOPML, ML He HAPYIIACMH YbHXD
an6o Oesycaosusixs tpefosanifi man npukasopsb, a ockopOiaeMdn
TOJLEO Hpascisennoe, peauriossoe wyserso n volmaenie 1hxsn

1) Hanp. Mepmenennut: Oupeitaenie nonstie npapa 1896.
3) Hauunan en Tomasia, Kaura, duxre, leppura, secuMa pacopoeTpa-
Benuas WL JuTeparypb Teopid DpHBYANTENLHOCTH HPABOBLIXL HOPMD.



- — B —

AWML, KOTOPHWA Npusuaors ota nopmu. Kaxiz wocabicrsia mo-
MOTh BMBBATL AN Bach Tako@d pasjagb  MekAy nammmu yObe
aaeniamp n Abitcrsisnn ¢ yobmaewiamn u abicrsiaMu apyruxs
anmk, odmecTsennoit cpeis, sTo0 Bompoch ¢axra, O6mecrTsen-
HAS Peakiia NPOTHBL HACH MOKETH BHPASHTLCA Bh OTIYIKAEHIR
OTL nach GIH3KHXD Amuws n ofuecrsa w jJaxke npumbnenin na-
CHIALCTBENNBIXE MEpL co croponn TOf wam Apyrof ockop6ueH-
HON naMip vacT 06IecTBA, KaWh HTO CIVIALTCA JaKe MEKRILY
HELIME COOPAIIMI, KOTOPHE 1A samuti csoero mubuia npu-
6brawrs kaks kb ultima ratio w we  Qmsnreckomy nacniin
HAlb HECOrJamalomuMcd b HAMN;, HO Kakb Bb nocabimews
cayual Heapsa eme CKasarh, YTO CTOJL APHUT CHOPUIKD AEIA0TH
NPHKEA3ATH CBOEMY IPOTHBIHMEY AyMaTh B NOCTYUATL COFIACHO Cb OT=
CTaNBaeMBIMD MMi MHBHIEMT, a TOJBLKO W3INBAETH HA HEMT CBOE
pasipazkenie, Takh 0 Bh CAy4aAXDb o6uecTsennoil peakiin npoTnsb
Hapyumnrejefl nspberHoft oGmecTsennofl HOpME Heab3s ele Nnp-
XOMuTh nenpewbuno wb Busoay, uro ofmecrso, 1. e. n3pber-
Haa rpynua Jamub, tpeGyert GesyCaoBHAr0 BCHOJHENis Hapymas
eMofi HOPMB OTDH HapymuTedsd, NpHEAsHBaeTs BehMb M KamioMy
ee HCNOJAHATh, T4 HOPMaA, APYIHMI CJIOBAMH, He TNPeJICTAaBIA-
erb coboit (snbmparo) npukasa, a rtoanko mnasbernoe vobmre-
Hie, CONPOBOKAAEMOE, MOXeTH OwTh, KelanieMb, Ho He Tpelo-
BaHieMb, uToGH M JpYvrie TarhL IVMAIH B [ocTynajm,

Takoso abiiersie  TuCh  HasWBAEMBIXE, OGIECTRCHHILIXD
HOPMD Peanrin, Mopain, HPaBowh, KOTOPHA TPEACTABIAIOTL 0=
OOl MM TO RUOE, Kakh TOAAECTREIHOCTH, OANHAKOBUCTE ¥ 1haof
MACCH WICHOBL OOGNCCTBEHHATO 01032 CVOLERTHBHRING  HOPMD
peanrin, HPABCTBEHHOCTH, HPaBOBL, KOTOPWA  BL  OTHOINEHIH
Kax10i omubarnoit autwocrn 8L otomt  obmecrsh  abftersywors
karbs srbmuia nopMu, Kaks ofmenpuananyna, HOpML 10JEKNAr0,

Hopun  peanrin—oto nopuu, onpeabaswontis orsomenie
venopbka ¥» Bokeersy., DB nosutuBuuixh, 10J05RATEIBHNXD
peanriaxt Takin HopMu npusnalotcs orkposeniemt Bosectsa.

Hpasersennoers npegcrasagers coGoit  npassaa 10M1KHATO
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oTHOmeHis ©h cedb m oapyrnds coobpasuo ¢n usBbernnMbs Hie-
azomn ao6pa, ayxosmaro cosepmencrsa, Hopyusr otn moryrs
o6pasoBuBarLea Bb ueaosbueckomn cosmauin u o puh csasy Cb
HOPMaME peaurin.

Taxnh nasusaesMpie «upassl», ') BL ThenoMs empicab caosa,

ROUBCHIIOHAIBHEIA HOPMbI, O3HAMAIOTH TWOPMH BHBWHATO 1OBe-
AeHiA, OCHOBAHUBIA HA COOOPAKCHIAXD DCTOTHYCCKHXD M VIH-
FUTAPHLIX D,
Bet ot nopww, woraa owb asaswores obuectsensbivn w subu-
HUMI HopMaMu nosejenin, ne nwbiors Xapaxtepa  unnXtn-au6o
I PHEA30BE, TPeOVIOUXE OPIYCIOBHATO, BOMIMO BOJAW i COTIa-
cid JAMMHOCTH, cOOGPAZOBANIA €L HAMR TOBEACHIH Lamlofl oT-
abapnoit amupoctn. Tagia mopmsr  BHpaKawTh 000N He 06-
MECTBEHHBINT  NpHEass, Ho obwmectsennoe wmulnie, gemaumie:
«TARs  CABAYeTH, TAKD KEJATEIBHO LOCTYHATh», a4 He «TaKh
GesyCa0BHO, NeSABACAMO OTb BOAM M Juunaro yiolikenis,
AOJAIO HOCYHATH»,

Bumeyrasaunuii naMn  XapagTeph HOPMH  PeANrio3HLIXE,
HpPaBCTBEHHBIXDL I NPABHAT TAKDL Haswbaemaro npuwamuis snoanh
COOTBBTCTBYOTL B BHYTPEHUEMY 3HAUENI0 OTHXB HOPMD, KOTO-
P MO caMoMy CROfiCcTBY CBOEMY Tpe6viorh coorwbrersia uwe
amunaro yobaaenia m soan kampof anunocrn. Bea cuna ataxs
HOPMB BIGKAETCA He HA TOMB, 1T0 oMbl apigioreds  BIacTHRIMEH
NpPHEA3aAMN, He CYNTA0mnMaca ¢n sodeil n yobaeniems anin,
HA KOTOPBIXD OHA HATPABACHEL. [0 CRJA PETHCIOZHLINT HOPMD
OCHOBAHA HA BHYTpenHem® Myscrsh m yohwgaewin, na wlph ve
Befuuie # ¢BATOCTH DoskecTna; cnaa NPaBCTBeHHHIXT HOPMB— HA
BHYTpeHieMs asropurerh vexosbuecroft cowhern, na ray6okoms

1y Ilo nonoay TPaanmioOHHATO HEUPABHIALHATIO BLUULJICHIM Takb Huibl-
BacMBIXh ,HPABOBL® BB ocolyw KaTeropin HOPM'B J0JKHAIO HAPABHB CL
p(.‘JlH.I‘i(‘ﬂ. MOp&JIBY B IPABOMD, TOTI&A KAKD HHPABRW®  ABIAAWTEH 00NN D
lIOﬂH'l'i(‘.\l'b-, OXBATHBIBARIIHME BCEBOSMOKHBIA HpabBinaa llDB(‘,]L‘RiH, Bb TOMD
9Ecb, H TPH YAaszaldwd RATeropiil HOpMb JAOMKHAIO, CM. CHpPABCITHBHIA
dawhuaaunia upod. Herpamusuywaro: Guepru  Puaocopin npawva, suu. 1 1900
crp. 91 up. 1.



ce. B

yobmaenin v nxh coepmencrsh '); vpasnmia  oGuiecrsenHaro
nprantig—ua dysBeTBL  KpacoTu M mammecTBA, Ha  Co3HAUIM
NoAbsL, WAH Ha UVBCTRL  caMOT00is— neiesanin nokasaThes
cMBINLING 1 HeBOCHATATITLIM G,

Mui, 1H09TOMY, YIBEPAKAAEMH, 4TO LKakosu Gl Hr OGbian
Qgagrnaeckia rapantin  sospbicreia  Belxn  omaxs  oOmecrsen-
HBMXE HOpML Ha vedoshyeckyvio poao, onh no cyiiectsy csoemy
onmpaiorea Ha  BuyTpenuiil apropurers  yolitenid, mpa  co-
raacie UMb HOAMOHAKMMXCH  ARUL  (rugoteTHdeckn  005-
guipaloniis  nopunl, kawn  Hasmpacrh  uxiy  [lramsaepn), a
HE  NPHHALIEKATH Wb PASPALy  HOPML  Oesycaosuo  nobe-
GATEJBHAIO Xaparrepa, He Hpeicrapiorh  coloil  BIACTHLIXD
npakasoss subwmnaco, odumecrsennaro apropurera, a nwbors
ckopbe xapawreps sasbrows, yabuoenidr, mubui, noxuuunenie
ROTOPHIME O0YCAOBICHD corJacieMs nML nosuayiomarocs, licin
we b odumectsh Th mam gpyria nsn nopwmn,  peanrin, Mopain,
O0BMAeED, PAZCMATPHBAWOTCH Kakh Oe3VCIOBHO 00A3ATENLINA IR
wienosh obmecTsa, nesasucHmMo oTh uxnL volbwaenia n coraacia,
ueHTpb Tkectw AbfcTsia 9NN HOPME nepeHocnTea b YOl-
aaenia orabasnofl aninocTn na Boaw noTpedopanie oOHECTREH-
HAr0 apropureTa, UXH UPHSHAIOIATOG, TAKL YTO HOPMBL OTH BE=
crynalorh B kavecrsh nmacroamnxt  sobmmnnxs  upnrasown, To
TONIA, KAKOBO Oni M OLAO copepimanic HTHXD wopys, obl of-
pamaores wh wopruneckia  nopywt *).  Cobawgenie nxwn  Gesy-
CA0BHO Tpehyercst THML asTOpRTeTOML, OTH KOTOPATO HCXOIATL
ot wopmbl. Cauknia npasa DpUBXOAMTL KT 9THME  (HpakcTern-
HbIMDL, PEINIOSHBING) HOpMaM®h Rau Hambpeuio Bb cnay BOJR
3AROHOJATENA, WIH Ke (PAKTIIeCKH BL CHAY HPOrPeccupyonaro
Bh obmecteh  cosnania  wxB 00ME0OASATELHOCTH, EKakb Hanp.

/

1)  HpaBcrpesuas HOpMA, WPABCTBCHHO® Beabpie doara Tpedyerh
NOCTOAHUATO COBIMIEHIA MOTHBOD €D HPABCTHEHRIMK ubTsaMn® oM, Byudiro:
Cucrema $unocodin (pycckiit uep. Bozeua 1902 erp. 406).

2) Cp. Stammler Wirtschaft und Recht erp. 129 ca., 487—562.

PFamdaponn: paro pL ero oCHoBURXD MoMeutaxsh (U6, no ofimecrs.
M oopua, waykams pbia. oer. 46—52.



Mbl 3aMbaaeMs 910 BB TAK'® HaskBaeMoil npodeccionaasuon starh n
npu o6panienin npocTHXb 00KYAELRH B OPAIATECKIe, Bh OOHYHOE
npaso. Orcioga M panke BEAAMB, 4TO IO CcOfEPkKaHilo HOPMBI
penrin, MOpaim, HPAaBOBb, MOIYTb COBHAAATH Cb UPABOBHIMA.
Hocobiuia  oramgamores 0T HEXB He N0 cOlepEaniio, a Mo
cBoeMy Xapakrepy, kakb snbmnie npukasst, Ilo cymectsy coemy
HOPMB Deaurig m Mopaiu, koropsis nmborh BB BHAY npemae
Beero  soanbiicteie ma jayxosuyl cdepy JRIHOCTH He MOryTh
GbiTh OONIECTBEHNLIMA NPHEA3AMH, @ e€CIM B ABIAIOTCA TAKO-
BHMA, TO Yyike BbH Kavectnh iopuamuccknx®s HOpMB HiaW ke,
seabaersie embmenmisa ¢ TAKOBBIMHM, KAKD 9TO MK BHJAMD BB
APEBHOCTH M W& NePBHXH CTYNEHAND OOUIeCTBEHHArO DAasBHTIA.

ITpod. Ilerpuskunkiii cosepmenno cnpasertuso sambuaers,
YTO NPONHTAHK IOPHINYCCKHMHE DJIeMEHTAMA MHOTiA peJnrio3sns
HpaBuIa noseenia vbh TEXDL nepsodutHeXb pesuriaxmn, rak Go-
ARECTBA MAN0 BO3BMINAKTCA HAlb JIOALME, Tawb MTo J0An 00-
pamanTca b HAMH Kakb ¢b papumyp ceGb m npmsnanTn Ge-
3YCJA0BAO 00A3aTedbBBIME 1A 0OOKECTBA 3AKTI0OYaeMbe Ch HAMD
AOTOBOPH M jake WOABePraTh 00KeCTBO HaKasamilo 3a He-
nenoanenie jorosopors. IlponnTausr opuanveckaMn dIeMenTAME
B cpasEATeNbHO Goake KVARTYDPHEIA PEINrin rperost i PHMIAND
(manpnm. Cic, de leg. Il ¢. 9,22: Deorum manium jura sancta
sunto), TOYHO TakKe peaurin TEOKPATHYECKHX'H TOCYIADPCTBH, pe-
aurin espefickas ¥ MaroMerauckas ').

ITOTD 0pHANYECKIT DIEMEHTH M BHUAMD Bb TOMb, YTO
Kb HOPMaMB peanriy u Mopaam npuvbmnpaerca BiacTunid xa-
pakTeps MNpHKasa, He CBOACTBEHUHLIN *ITAMBL HOPMaMb CAMHMD
no ceth.

Mu znbes Bmepens orosapmBaeMcd, YTO  BJACTHBIA  Xa-
parrept Babuniedt mopmer, obpamawomiit ee B0 Bubmaif npr-
kaan, we onpepbaserca menpembuno thus, wro snbmnif asro-
puTeTh, Ofb  KOTHpAre HCXOLATL TAKOBaA HOPMA, ABJAETCH
IOPHAHYECKH OPrannsoBanuof odmecTsennol BIACTLIO, KAKD HAINp,

1) Cp. Herpamunkif: Ouepku $ua. npasa Bww. 1, 1900 crp. 93 npus’
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BAACTh TOCYAAPCTREHNAA, ATA BJACTH MOMKETL HOCHTH H Heopra-
HR30BAHHEA XapakTeps, npejpcrasisa cobofi, nanpambpn, darte-
UECKYI0 CHAY Tpeoliajaiomed, xoTa OBl N0 YHCICHHOCTH, ABTO-
puteTHON obmectsennof rpynnsl, rpedyiomef orh Behxn Oesy-
cloBHAr0 Hemoduewia npusuasaeMoii e uopMul. [Toatomy mu
pukerh o upod. IMerpamnuknys ') crionusl npA3NaTh XapakTeph
OoOH'HO TIPAaBOBEIXD HOPMH 3a MuHormMnm phiicTBViOnmMn BB ©0-
mecrsb mpaBmIaMa NOBEJEHIA, KOTODPKIA HPHHATO OTHOCHTH Kb TAKD
HA3HBABMKIM b KOHBEHITIOHATHHMM b HOPMAM b, UIPABIAAML UPIIAYIA,
cebrekums mpasuwaams. Ho, onpekn r. [lerpamnnromy, Mol mpasna-
eMb 33 HEMH I0pHAMiIeckill XapakTeps Anmb Bh TOMb ciayyal, ecan
OTH NpaBmIa NpnsHanTea Bh odmecrsd Gesycaosuo 06asaTenbHbMA
Jaa BelXbh M Kaxkparo, T. €. ABAAOTCA BHBmMHUMEM NpAKazaMe, B He
MOJKeMDb NPH3HATH 33 HUMH OPHAHYCCKAr0 XapakTeépa Bb TOMB
cayuab, ecam 9TH HOPMH ABLIIOTCA JRIIL MHCTO CYOLEKTHRNLIMA
yobmaeniaMn orgbasHoi JRMHOCTH (MHTYNTHBIBIME HOPMAMH).
Oraminreapuyio YHKIIIO NPABOBHXD HOPMB, EIHHCTBEHHO
AAOMYI0 BO3MOKHOCTH OTAMIATE MXD OTH BCAKArO APYroro poia
nobm. TOJGCHCTBOBANIA, MBl BHAMA'L BH TOMB, UTO HOPMHI lpaBa
npeacraBisioTs sabmue asropurernwie npnrasel. Ilpmkasars ke
caMoMy cedl Henbsd, TAKs Kakb UPUKA3Zh 030auAeTL BHpamenie
BOJIM, HANMpPaBIeHHOA HMa mopunuenie apyroit soau. Takia puipa-
JKeHisf, Kakb «BHYTPeHHId NpAKash», «npukazbt copberu», Mo-
ryTs ObiTh viorpedagembl passh Bh umcero (PurypalpHoMb, Me-
Tadopuueckons cmricab, Th mucarenan, Kotophie NpUHUMANTH
CYIIeCTBOBAHIE CVOHREKTHBHRXD, MHTYHTHBHBIX'b HOPMEL IpaBa,
cxhmnBaoTs, 1o Hamemy Mabmio, ¢1. nopMoA npasa  oAMHB
H8% MOMeHTOBD ea ofpasoBamis, Ekorga B wpomecch cBoero
o0BbeKTHBHPOBANIA ¥ NosHTHBaIiM n3bcrHoe npeicrasienie o
JOSKHOMB TPOXOANTDL Uepess Jnunoe cosnamie neroskra ®) Jpy-
rie ke cMlmuBaors, UpaBo €b TAKL UABLIBAEMLIMDL  CyOLEKTHB-
HNME TIPABOMB. NPABOOTHOMEHIEMs B DPABOMOYieMb, BLHTEKAK-

1) Ouepku ¢na. wpasa B, I, erp. 34,
4) Owm. wanp. Kopkysoss: Jeruin uo o6mef reopin npasa 1894 erp. 57.



UL Wsh OOLCRTHBION HOPME HpaBa; WIK ke, Kakh Hanpu-
whips, upod. Herpasmnugii, ') crpemarca pasrpannunts cyoub-
CRTHBHLIA HOPMIL MOPAIN, KAKDL YHCTO HMUCPATHBHLIA HOPMBI,
YCTAHOBISIOULA ML 06A3a0HOCTE, OTL  IOPMDL  HPABA, KaKD
HOPM'L MMIEPATHBHO-ATTPUOYTHBIBIXS, T, €. VCTAHABIHBAKUINXD
e T0ALKO ohAsaunocTH, 1o 1 coorshrersyOmia npuTAsaMiia,

Hopwuw upapsa, rogeuno, attpuOGYTHBHE, HO  aTTpudyTHB-
HoeTh, wh eMuexh yolupenis amua wn sacpbuaedin  ero obu-
AHHOCTH & JIPYCHMD  JIILOMD B BB CHPABEUINBOCTH  1PHTi-
sanin nocabiuaro na  menosHewie HTOR  00AAHHOCTH, CBOM-
CTBEHHA W BECHLMA MHOIHNL CYOLORTHBHLME HOPMAMDL HPARCTBEH-
Hoern  (aokasareascrsh  pporusnaro  npod.  lerpasmnuiii e
AACTH), @ HOTOMY He MOKeTL CAVIKNTH OTLUDMUTCIBHLML  UpH-
BHAKOMDL UPABOBMXDL HopMbh. °) W L wnTynTABubiA  nOpMb
npasa, 0 KOTOpuXb rosopurh r. lerpammngii, npegcrasinon
coboit, no namwemy mMubuio, nnYTo npoe, FaKh JIHMELEL Hpas-
CTBEHILIA HOPMLL.

Touno Takae HEJIL3A HA3KIBATL NPABOMT, XOTA Ol «ecre-
CTBEHHBIMEY, KaKDL 9T0 ALIalTh cospemeniuie 3alinTUHEN NIeH
ecTecTBeIHATO Npasa BL ed HoBOMT BRIk, COBOKYHHOCTL Tpe-
GoBanii, NPErLABLICMEND N3MBHHBIINMCA BL TeueHie BPCMEHM
OGIECTBOM L AN OTULIBIMMID €ro  KJACCaMi b HPaBOTBOp=

1) lHerpamunkifn. Ouepru: gua. mpasa 1900 Buin. I etp. 16, 21 ca. Ero
xe: Kb Bonpocy o BOspOKICHIH €CTECTBEHHATO NpaBa U Halled UOporpas-
wh. B wyp.  llpano* 1902 N 41.

Erome: O MOTHBAXD 4a10BLYCCKUXD DOCTYUEORD, BD 0co0emUOCTH
00'b ATHICCKAND MOTHBAXD I HXDL PASHOBIIHOCTAXE 1904,

?) Cst. mawy er: Hopasg HeHXOA0UHYECKas Teopida  upasa H Holsrie
npasa. Bpemenunsn [lemugoscearo Wp. Junea 1901 r. ku. 82, Ka. B Tpy-
Genkoit: ¢uaoccodis opapa upod. Herpamkunraro (w1 wypuass ,Boupoen
fuitocodin® ku. 57).

Cp. rawke naTepecuna sambyauia o LHPRBCTBEHHOML M MOPAILHOME
ppapt® ¥ cr. C JI Ppanka: Gp. Hunmme n otrRa w0080 Kb JanLuemy*
e chopu. ,llpotaesid naeaauama“ erp. 180—182,

Cm. ragxe B. C. Coaonbenn: Ilpaso n  upasersenuoets: OUepkn Hah
DPHENRABOR aTUKA 1899 —erp. 23



seckoii sracri., ') Rakp mwe senmko s3nauenie otnxu  rpedo-
sauill 114 Goake coBepmieHmAro pasBuTIA  UpaBa H o KARDL HEe
Gaaroabreasno LpI maven upapa 0o no soupocy o lege fe-
renda Bee Goale vemampawmeecs wh aureparyph o rpedosanie
CUNTATRCA B OTHMM odmecTsennwmn sozspbuiann, wo ne cab-
ayers oti rpefoBania o oGUIeCTBeHILIL e, NPABOBLIE je-
ann noeyiaenia o npash, 10BOAMTL oL mouATie  upasa‘,
XOTSL OB eCTeCTBEHHAr0, TAKL Kars™ Takuymn  ofpasoMb  DOLb
OMIO M TO ke noHArie mpasa OVAYTbH NOJBELCHLI COBCPIIENHO
PASNOPOIUBIe DIACMEHTE (NPABO N BCAKATO  POAA  CYERALHIA H
menret 0 npavh), ne ropopd yike 0 TOMDL, MTO TEPMOIL «eCTe-
CTBEINOC TpaBo» JajJexo me Hpuroiets  J1ad Takoro odosnale-
g, On 9TUMD TePMHHOML  JAasil)  Vike, €O BpeMeHb IOCHOI-
CTBA CTAPOll JIORTPHHEL €CTeCTBENHAr0 [mpasa, CBA3ano  coBep-
menno nuoe, pnoawh onperbaesnoe, swauewie u, Epomh TOro,
TAKOE BHIPAKEIIC, KAKDL «eCTeCTBRIOe Npaso», NPOTHBONOCTA-
BIAEMOC  TOJIOMNTEILHONY  HpPaBy, JAoradeckn  TPHBOANTE  1ih

) Oy, Teceenn: Bospomaenie ecrecrennaro upana 1902 crp. 26.

B epoeit tasamranso nauneanuoil dpouropt aptoph 1baaerh €cpii-
Ky na coungenie lellinek’a: Das Rechit des wmod, Staates 1800 u wa crp. 5
cpoelt dpontopst npuusersers  lellinek’a jorgactun® Kb ABEBINT CTOPOH-
HUKAND I SanHTHERAML WaeH ectecTpennaro upasa. Illo nosoay sroro aamb-
THUMTy 4to lollinek abiierspreabio BL YEazanneyMnh COYHHENin crpemurest
OOBACHHTL UCHXGIOIHICCKH BOIHUKUOBEHIS MACH eCTCCTBeHHAD LPABa U ed
EPYORylo poib #1L upasovopazosaniu, no lellinek orsoan He upuanaers upa-
BOMTE @CTeCTBeARO-TPABOBLA npeitcrapienins  (der wie ginglich zn bannende
Schein cines Rechites e erp. 821), vbwn Goabe, 410 a10 CORCpUICHIO  Tpo-
THBOPLUHA0 0L UMD Ke CAMIML JIAHHOMY BhH 3TOMT, cotupenin (ra crp. 300)
HOAHTHBHOMY onpeabaciin mpaBa, KOwh HOPMb, OUPerbIIonss swbinin
OTHOWIeHiA Awaeft ApyIL Kb APYEY, HEXOIANUNDL OT'H  UPH3HANHAIO BHB-
WHATO ABTOPHTETA, Il 005132TEILROCTL KOTOPLIX'D PApaliTHPOBAEA BHB I
enTaMu ato we awbmaern llinek’y OphsmaBaTh, YTo NOAUTHRHOCTL  Upaka
OCHOUBBIBACTCH WL KOMWE KOMMOBL Ha  YOBEIeHI Wb ero JhieTsin, 1. e,
CAOCONHOCTH MOTUBHPOBATEL BONO, W Upiitvi, PakuMnt o0pasoMh, KL 3ak)i=
Helli, 9TO UPABO OCHOBAHO Bl MIUCT0 HCHXOMOTYECKIYT S1eMeuTaxD (oM,
erp. 303 i), HO 0 BU6ChL OHDL TOBOPHTDL TOALKO O NCHXGIOTTTYECKHXS 0CHu-
BaxXh JLHCTBIA WOBNTHBHATLO UpaB.



o e

CTPAHHOMY 3akjioieniio, uro mocabiuee «meecrecrsenno». Cpo-
ero poaa definitio ad absurdum '),

Hacroasko BooGuie neonpepbienno camoe nougrie cecres
creenuaro npasa» Bb «crnab moderne» v ¢ro ¢ToOpOHHHKOBDL
moikio snALTe ML TOrO, MTO OAMIL  H3L  razanTinsbimuxb
SANATHAKOBL DTON BIeH «BO3POMILENIA CCICCTRENNAT0 HpaBa»,
npod. Ilerpakenkifi, KPUTHEYA OTORJACCTBICHIE APYTAMD CTO-
pounnkoMs vroft e mien npod. Hosropoiueswvs s ero pa-
Oorl «Hawrs n Perean wn mxs yuewiaxs o nopasb n o roey-
aaperpb»  eCTeCTSCHUArO HPaBa L HPABCTBOHHBIMIA  CYIRICHIAMR
(0 npash), camt yIsepikiaeri, Wro BOIPOMICHIC CCTECTRCHHAIO
npaga «wh CMBEIE npaBHO-NOINTHICCEON HPOrPAMMI 03HAYACTD
ne wosposienie TExn upiemosn  padoti, Kotopsie OB CROT-
CTBCNHNM WEOXL ecTecTyennAre npapa, a coslanie Haykn NOAH-
THEH npasa». DBEXOANTL, 4T0 ecrectseiuoe mpaso o1¢ 10 ke,
wro Hayka noantuin npasal laabe. noan atnys sospomienient
Moskno pasysbrs, rosopurs v, Ierpamnusii, nayunoe obocio-
Banic NenosnTuBIaro pasa i Illi}"ll!llil? ero  ua neaxoIorite-
ckoit noueh, Tawke wopuarnsioe  N3l0MeHie  HOTYHTHBUALO
npasa *).

Jdpyroit  croponnmin  waen  nswbuunsaro  ecrecrsennaro
npaga. ku. . H. Tpyvoencoi, sn  ¢BonX®  EpUTAYECEAND Ba-
vhuaniaxt ua padory npod. Herpammnraro *) upuxoants Kb
BAKOTCHIIO 0 CYHLeCTBO liill]jll ecrecrpeniaro  npasa,  Kik'b
«UCPBOHATAALIATO  HpaBay,  «IOCTYIATA» | «IJeH  PasyMa»,
CCBOPXUYBCTBEHHAIO 11 MCTAHINICCRAID TataTy,

Han repyancinxt, ctopolmEoss nosofi  mien  cctecTsen-
garo upasa, HIrassviepn  onpeglasers nocabinee, raknh  «rh
NPABOBLA  NOJOECHIA,  KOTOPHA  UPN DMIHPAYCCEAND, YCI0B=

1) Cp. rarke H. 1L Rapbest: Hywno-an poapoiienic  ceteerbentaro
upapa (Pyceroe Borarterso 1902 aupban M 4). Pasdapows: Hpaw) wn ero
OCH. MOMeNTaxn crp. 69,

2) Um. ¥k ctatuio wo JTpash® 1902 ro Ne 41

4y Cwe kue B He TpyGenson: divtocopis upava apod. Herpassingiaro®
wh oakypuaat L Bonpoew (naocodin®. wuo. 57 erp. 31 a0 32,



HBIX' OTHOHICHIAXD COJNEPKATH TEOPETHYCCKA (PABIIBIOE NPARO;
9TH NOJ0kKeHiA, caMo cof0K NOHATHO, He 00JajainTh HAKAKOA
noxo:knTeaAbHoN cuaof abicTsia, Ho o0paAOTCA Kb npaso-
TBOPAIAMD HCTOMHHKAMSL [OJCKATEALAAr0 NpaBa ¢b Tpedosas
uiems mawbuenia wan npeo6pasosania abiicisyiomaro npasa» ')
Touno Take cMOTpHTL HA ecrectsenioe upaso Erwin  Grue-
ber ¥), ramike y macwy n B. M. Teccens % cpoefi Bumiey-
nomanyrofi Gpouoph.

Ppannysciiit yuenuit Boistel e csoents «Rypeb ¢uiaoco-
$in npasa» 3) cabavioumnn 06pasoms TPOTABONOIArALTE «OCTE-
CTBEHNOE I PAIUOIAILHOE  HPABO»  HPABY  NOJOKHUTEILIONY.,

«Ilpaso  nogoknTeILHOE, TOBOPHTL OB, HTO—NpABRIA,
DOPMYIHPOBALTINA 3AK0N0IATENeMD 1 cAlKIiomnpoBannbia BH L=
HEMD NPREYIEICHIeMT; NPABO e  PAioHa bLI0e — COBOKY HIIOCTL
UPABIIDL, KOTOPHA b Tovkn 3phuia pasyma ro.gis Guth cani-
wionuposaun BULLINL UPHIVEICHIeND,  DTO—pnjgeats lpisa
HOJOEUTEABHAT0, THOL, KOTOPWI J0RENh 0CYIeCTBHTL 3aK0H0-
jareib, n EOTOPHIT oL nouTH Beerda pawrnuecky  umbern  wn
BHIY OCYULECTBHTLY .

Jaxbe, rosopa o (maocodin npasa, Boistel onpenb.ers
OTY HAYEY «RakE (IIOCONCRYIO YacTh NpaBa, T. ¢. DUoHIbLILI
DACMCHTH, BXOAAUL  #1  0Yelbh CAGKRHYIO (hopManiio 3akoioja-
TEAbCTBA Laskaoll Hauin. ta Haykid, rosopuTh OHb, TakKe i
SHIBACTCH PALIOHAIBHBING HAM eCTeCTHONIMML  [1PABOM . —

Bb ofuems Mo HpuXoinMb Kb 3ARIOUERI0, YTO  CcOBpe-
MEUHBIC CTOPOUNUEN  eCTeCTBNIAro Upasa  UALBAKTL  OTHMD
HMEIIeNs HAYUILA R oTHueckis cyienia o npash, ') wparuky

1) Stammler: Wirtsehaft und Recht 1896 erp. 185.

?) Erwin Grucber: Einfillrung  in die Rechtswissenschaft erp. 15 »b
Encyklopidie der Rechtswissensclaft heransg. von, Dr. Karl Birkmeyer 18901,

4) A. Boistel: Cours de Philosophie du droit t. 1, 1899 p. 1.

4) LOTHMeckin THIND HANMXD DPEIcTABJICHIN O npawb®, KAKDb €ro Ha-
amBaern . Hosropoauenn n leccenn.

Cy. Hosropojuest: Hpaserpennotil ieainams aLopwiaocodin  upana
(U6, UpoGaesnr maeaanama).

B. Teceens: O uayrt upapa (00, Beeicuie v nsyvcdie coniaapunxn
HAYKL uoib ped. npod. KRapbesa) crp. 139.



NOJORNTEIRIATO NIPaBa, npeictapietic o TOMbL, LKakoBo OHO
ROLKNO ORTh, NpasoBMe wieais n tpedosania de lege ferendu.
Bu oramdie orh erapofl  wRoan  ecTecTBeHnaro npasa o ne
BLBOIATH CBOH « CCTOCTBOITHONPABOBLI HOPMLI» HEHOCPeICTBOIHO
Wb UPHpoAR i Boikeersenmaro pasyva, moNpuananTh Mxb
UM BHIH BRI, TOLTRANIMI DBOIIO N, 0 AWML OTHOCHTEILIHO AV =
M 8 aausaro spenenn. Hp acno, aro to, wro roanko 101100
OWTH UPABOND, HE CTh elle Upaso, ') n cTOPONINEN eCTeCTBeN-
HATO Tpasa He OTH  HURAKNXL  KpHTepiesb.  NOSBOJAIOUINTD
HAMTG OTHOCTH OX'L HOPMEL UMGHHO Kb HPaBY, a HE Kb KakuMb-
RGO APYTHMTL HPOARICHIAME  AVXoBHON knsum  uenorbuecrsa.
Thws ke, KOTOpLE OCHOBHBAIOTL CBOE  «CCTECTBOUIIOE  TIPABO»
HA  PASINUHEXL  QUPIOPHLINT  HATATAXh 1 a0C0J0Tax®, Ml
Aodas orebTHTh, wro WL orakia aupiopuna a0COIOTHL 0 Me-
pusneckia  wasata ghputh  HIKOMY He  BOCHpeneTcea, Ho
nAyKa MOKCTHL UPHINMATE L Takin  noJomenin. goropua
O0GOCHOBAHBL 11 TOKAZAHLL,

ITNTyRTHBILE e HOPMBL CB ATTPAGYTHRHLIM L XaAPAKTEPON',
kotopeia upod Ilerpamuukii crhTaeTh <eaIbHBNG ITPABONT»
IOPHANICCRIMHI HOPMAMIL, ABTAIOTCH ANML CYyOLeRTHBHLMI Hpas-
CTREHNLIMIT TOPMAMA, BT MeMT Jerko vobanroea npun Gamskafi-
mews  apamsh npusoaumsixs v Herpapniuyns  npasbposs
TAKNNE HOPME *).

Tarmrs  00pasoNt, OTIHTHTEILIMA  XAPALTePL  HPABOBOI
HOPMIL Ba0MAeTe: BL a8 crporoii submuell nvneparnsnocri,
Brbmmniit asropurers, oTh KOTOPAro HEXOAATh TARIA MOPMB, KaKD

1) Qauuh ML CTOPORRHKEORL ecT. upana r. eccel’d Camt, UpHARASTD
TCHCPL, UTO BOSPOHICHIC SCTECTBOHHALO HPABA  HE JHAMEHYETH COGOI BOd-
BpAIEUid Kb ,OPAROBOMY JIY&JINIMYY €cTecTBeNHOnpasoBoil  J10KTpHELL—
Toarko mogomHTeALROS npaso—upaso. Be s koe upomiBonocrasiesie 10-
AORNTEALAOMY TPaBY KAROTO 011 TO BN GLA0 APY roro, HEIOTORITEALHA L0y —
TEOPETHUSCKN HecoeToATe b0, EeTecrBennoe npaso oTHOCHTCA K1 MOJA0KI-
TEALHOMY, KAKT To. 4T0 J0HKHO GLIThy, KDL TOMY, 410 ecTh. Eerectennoe
DpaBo—MLpa, KPUTEpin: HoI0RETEILE0E —00LekTE Iavbpenis u owhurm®.

leceenmn: O maywh npasa (81 YK céopuurs) erp. 140,

%) Cs, namy erarsio; HoBas uenXoiornyeckan Teopis upaba.
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NnpuKasel, mne )'G'I;:i::lzm'r'r., e cosbrvers, e Bupakacrs 010
anime UpocToe skegalie, UTOOLI CONIACORAIMCL b ero  BOJe,
BUPAKCHHON BL OTHXH HOPMAXB J0KKHAr0o, a ANETYeTh  ¢BOw0
BOAIO, TPEOYeTh HOAMNHeHL efi, HesaBHCHMO  OTL  JANUHHNT Y 6%-
MAenii n BuUYTpenAro asroputera cownbern.

Bory unouenmy wopyur npasa, waktn suhumie opugass, npe-
IieRBoNie 10680601 HOPAtoRTs uoseienia we odmectsh, wesa-
BHCUMO OTL BOM M coraacia Jnmh UMb NOMHHEHHBX®, BbH
CHIY CAMOTO XAPARTepPa CBOCro, MOrYTL OLThH BOOPYICHBI M-
nvagemiens sy exumert subwnaro, nacnanerseniaro sosabicrsia
na upasouapvumnreasn. Ho nawn osroro we exbavers, uto nopMsr
npasa Beeraa Boopyikenn Ttakumn upnuyaxienienn. Iloseakiie,
HpREassL, e ToRICCTBeHL ¢ HouaTieMD lll)lillyili.‘lﬂlli}l b €ero
HCHOANeHiIo,

He rosopa vyie o duniocopernxs  yueniaxts  Tomasia,
BUEPBBIE BHICKABABIIATO, YTO OT.IAURTEABILIL NPUSHARL Npaka —
npunyaenie, a rakke Rawra n duxre, niea, 110 npaso, Karm
HOPMBL BIACTHNA, HEOOXO0MNMO CBABANO €L NPUHYIKLeHIeND, ¢ k-
JLIACKH TOCHOACTBYIOWeR B1 opuaniectoi aureparyph, ocodeno
co spemenn Tepunra ).

Hpeskae Beero o karoms npumysgenin tyrh wiers phun?

Bozrbicrsiens na cosmaitie, BoO Jwaeil, T. €. HCHXH-
NCCKIME  NPHHVIEHICM T, 001 AeTe  He  TO.ALEO HPaBo, 1o #
peauria, Mopadb, UPABK W LUKe HAVUILEA wernnnl, Peanria Boss
ABACTRYETH 00AARIeNh CBATOCTH I BEANYDEN €1 HCTOMHREA, MO-
pATh— UPHSHAIHLMT  COBCPIICHCTBOMD  CBOHNH  HOPMDL, HpaBH
COOTI00AI0TCA Bh CILTY  Pasiaro poaa HereTHYeckuXs o VTiam-
TAPHWNL  coofpaskenii, HayqMnela  nogoikenix  sosthAcByIOTL
HernuiocThio gokasannaro, Kpomt rtoro, seh soodme  wubumia
O0IeCTBeNHBE HOPMBL JlGke TOrla, koria ouwhb He  HpercTas.ii-
WTH 000 NPIKasoBnL, T e, Korga BhL HnXG nbrn wprimieckaro

") Thering: Zweek in Recht, erp. 318—327, 329, Oupeabaders mpavo,
KaKL COROKYMHOCTL TPHHYANTEILHEINT BOPMLy ABACTEY DAHXD Bh IOCYJIap-
eTBb, B LAKe GPUSHASTD FOCYAPCTHCHRY 0 BAACTH ¢ HHCTRCNUMM D HeTO0Y-
HHEOM'L 1Ipana.



paeMenta  Gesycaosuoit obasareJnuoctd, no onl pacxouires ch
BHYTPEINIIMI HOPMAMHI JIMHOCTH, To:ke BOsALACTBYIONL LA BOO
JHYHOCTH, BL CHAY  cosuasaevoil unocabineno neoOGxoxmMoctn
coobpasopathea on mubuiems, cn volikieuniems ot obiecrsen-
HOI cpea, BL KOTOpoi Juunocts skusert. Hopmst oGuiecrsen-
HOM Mopau, m e GyAyUH UPHEA3OMD, okasuiBaotTh Go.rbe cuin-
noe nenxuieckoe sosthitcrsie (upnuyaaenie), wbys wopymur npasa,
Jlocratouno BCHOMHUTE CHAY 00WEeCTBeHIBND BOs3phuHii ma 1ysan,
MPOTHED KOTOPLIXT HPABO Macrto okasuipaerca Oescmavuwmas, Ho
npanaTie wan 0TEazs 0Th AV 110 00UeCTBCHITHM D BO33pEHiAM b
Aoknel sapinchbrs orh cBobognaro phuwenia ammtocrH, oL es
coriacia 1ma 910, NOATOMY OOIMECTROHHAS HOPMA, PCEOMEHAYIOIAA
AYOIL Bh M3BBCTHRNTG CAYUAANT, 1e ecTh 0e3yeaoBibil BIacTin i
Npukass,, He cunraoniific ¢h corJacient .mga, 08 KOTopoe olb
HANPABACHL, TE eCTh NPaBoBas HopMma, xotda O lencnoanenie
TAKOA HOPMBL BIERI0 OB DBCUTVAJALHO UL JIMHOCTI  caMuiid
ke nocakiersia,

3arhan, UT0 RacacTen BUYTPEHUTENn IPIIYNTeILHOCTI HOPM D
pf‘.lll]‘i!! I MOpaIn, To AO0LNHD BCOOMHHTL, UTO MYUEHHEH pe-
JRCIN LI HA CTPAIINYIO CMEPTh, 110 He  HeuodimIn  npejgnn-
cauift mpasa, koropua cauraan nupornsiumMs soalh bBora. Hpas-
cruennuit wegonbin ckople napymnr, rpedosanic npasa, Koto-
poe 1o ero Muhiuio  Oesupasersenno,  whmn  NOUIHENTCA  eMy.
Haronewns ecan npago abitetsyers ua Jwieil  veposayu, 10 o
peaurin, naupusbpn, yrpomaors sapasn  Boaecrsa, luale ue-
JopbEn 3uaeTH, YTO HAPYVIIEHIC TPABCTBOIITLIX® NPABILTL [pHIe-
COTL eMY Mydenic cophern, AVIeBnnil pasiann, oriyajenie 6Jans-
KHXD 1 o6HecTsa nojtaske Matepiaanuns aumenia, Cabrosareanno,
EnNmueckuMs  BosAbACTBICNL,  HeHXHYCCENMS  OPHIVEICHieNT,
MOryTe oGaatars sel wopyn gommencrsosani.  Tawke sel o
HOPMBL MOUYTD 1IpH ('.'l_\"!:l'l3 COMMPoOBOMJIATHCA sk npun-
nysteniesns m, ecan subimnee npunyvigenie aaieko  ue  Beeria
COUPOBORAACT Y HAPYHICHTe PLIHFTOBHBIXE 11 HPABCTRCHILIX T HOPML,
TO D10 camoe ObBaeTh I BL OOJACTH HpaBa.



Moxno abficrsureIsno acro maciapiio noxbmar,  ocyme-
CIBIeHI0 kakoro-1nbo mpasoHapyumenii, naup. yoiicrsy. spah,
pastolo, 1O BO-NEPBLIXH  HE  BCEIa, & BO-BLOPHNDL  HACHILHO
CILIOMb M PALOMDL 1CFL3A SACTABATL MCHOJBNTH Kakoe-janto mo-
Jonressiioe rhifersie, Tpedvemoe npasont. Jlake  snaMeHnTLIA
UMTEN ORABBIBAIICL B DTOMB OTHOIMENIN Oe3CIILHLMIL,

Bu nacroamee ke spema neanss, waupnvbpn, uporangers
quuosnnEAR na caviaeOy n BOAATL ero PYRAMH 1o GyMaramb, Yroln
Ol WPOTABDL €BOGI BOAM €O LehML, TpeOyeMBIMbL 3akonaMm o
caym0h rpamaanckoil, yeepuiesn orvasagca cayinoh.

Cospesennnii ganariit-—anapxncrs  jgacts  ckopbe  cedud
EAsuuTh, 110 1e Neuounts rpedosauifi nenasucTHaro emy mpansa
noo0uecTsa noue Jacrh NpHOvARTL cedd b uXh  Henoguelio,
Caybift 00HIRIOBRIUT NOWeHINIT, MOKETT VIITORUTE UPeCTy Iy
JOOHTYIO Belb, HO He AXCTL CILIOI0 OTUATL ¢0 OTh cedil.

Ho cramyrn, whis npano pee ke NagQEeTh TARUNT ML,
oruiers ciocodn sosmEnenin nocabiosasmaro viepoa. Ja, no
3T0 He upunyskienie. vhoerporosn evmerh  caosa, a sosvesgie
wian sadbua vencnomtennaro apyroyvt  odasareascrsont. Ho n
OT0 He BCCrAA (PAKTHYCCHN BOSMOKNO: JAIO, NOLTEKallee, Ia-
Rasanio  MOKCTL  VMepPeTh, CEPMTLEHN, CL Hero, MOKers OLiTh,
HEYETD BELCKATL BL BALY CIO HOAUON UsCOCTOATEALIOCTI,

Posopars jpaaxbe, upasosas nopma oGesneunsaeres caniied,
A0 NPeLCTABNTe. MY BIACTI HOATOMOYie VOOTPeGnTh  1ipi -
HYHACHIe NPOTHBL HAPYUINTETA NPaBa, & HOPMEL MOPAIN, 1Ll pit-
mlipn, TaRuEXT® noaHOMOMIN HE AA10TT.

Ho n s otoms otHomenin eynecTsyOTs PABOBEL 10 PMI
Gedh cankuin, nencunoanenie  LKOTOPLNT e BISUSTH 3a o001
Hakakoro topuwunteckaro sosakitcrsia. B npasonoi cucrent whrs
OPM'B, KOTOPLL:L Gut axpatsrm Tkl VEASAULa MRIE  HOPML
HARASANLIMI 1110 JABAIN BOIMORIOCTL  NPeALABITL l'}'_[(‘r.)lllnll‘
neRw W NPABOHAPYINITC. IO, Bu rauwn e SUTHILIHINL 10 p1=
JUVICCEUMD 1OPMAMT OTHOCATCA cadMiuil Bk NOPMBL BY rocy-
naperwl, onpealasiomia npasa w 0643aHHOCTH BEPXOBIUNE OpIa-



— 36 —

Bows rocyrapersa, Mouapxs, uanpambps, Odesorsbrerseus, ne
Bb CHIY TOJABKO (paKTHUEcKOll NeBOSMOKHOCTH MPUAYVIKIenia npo-
TUBD HEro, Kakb AVMAWTL HbLolopne, a Bh COAY Takb Hash-
BAEMAro PHNYECKAr0 MOHADXHYECKATO NPAHIANA; OAh HE Noji-
JERUTH DUKARON OTBETCTBENTIOCTH Teperh ¢yioMb H  HAKAZAHII
34 HEHCHoAHeHie 00A3aHH0CTel, BO3TMERININD HA HEr0 3aK0HAMIL.

Tariwe nmapaamMenssl Bb rocylapersaxs ¢b HAPOLHBIMT Npei-
CTABUTEIBCTBOMD MOTYTh HAPYMIATL KOHCTHEVILIO, MXT TOCTAHO=
BACHIA b TOuKH  3plhuin  wpmimueckoil— nepbiicTBHTEIBHLL, HO
YHOTPEORTH I0PHANYCCROS NPUHYIKeHie NPOTHED HUX'L HAKTO He
BIACTONE.

Bu Hpyecin n Pepvanin eymectsyerns 3akoirh, yerauapin-
BAWOMLITT OTBLTCTBEHHOCTL MIUHUCTPOBL lepelrh NAILTaMA, KOTO-
puA  MOPYTH UpHBIEML HX'D Wh CYAY, 1O 5aK0HDB, KOTOPHA-Obt
OpraunsoBatrs oObmauHM 114 9TOTO €Y1b B TNOPALOEDL  Cyled-
Haro pasbupareabcTsa, 10 CHXDB NOPH He M3IAHL W, XOT# KpH-
mveckad obasandocrs orehrersesnocTn MHHHCTPOBTD :"CTRHOB.-’IEHR;
BAKOUOMD, 1O npuuvicienisn »bs cayual memenonuenia  csonxs
00A3AHHOCTON MIIMETPAMIL, Pagh nocabinie maxonars ojodpenie co
CTOPOILE MOnAapXa, H OXpalbl rlLT.TlIIDMO'lil“I HAJATL HEe CVIeCTBY eT'h,

Bu kaspons vocyaapersh CymecTBYIOTH BaKOHE,  KOTOPHIC
10 OWJOUHOCTH 3aKOHOZATEIA WIH Bh CHIY  CAMOIO  XaparTepa
PECVINPYEMBIXT MM HATCPECOBL  HE  B3alUIeHB  cankuied #
OPUWIMECKIND IPHIVKICHIeM®,

Jaate, nopurr memaymapormaro npasa, rib wbrs oprann-
30BAHHON BJAACTH, CTOAUCT HAXb TOCYAAPCTBAMH M 3aCTABIAN-
et UXS ACHOIHATL OTH HOPMLI, HE 3ANIMEHL PABOBHMD [1PH=
nyacteniens, Heemorpa ma 910 OTCyTeTBie OPHANYECKATO NpH-
HYMACH Kb Henoguesio stuXs HopyMs, Beh Takia nopmsl apia-
OTCA BCe e OPUANMeckuMin  HOPMaMiu, NpPaBoMb, UT0 BHHY-
EACHD OLLIL NPUHATH W LIABDHI TPeICTaBaTeb Teopin upu-
nyaenia, Tepunen '),

o ') Cp. kputnky reopin upnuy&ienia pbp upapb: Herpamnurif: Ogep-
kn $na, mpasa. Buno. [ erp. 61—83.



Boo6me roop#, HY®RHO CTPOIO OTARUATE NPABOBYK HOPMY
camy no cedb orh e BOSMOMKHAIO NPHAATEA, OPHIYIKLeHIA,
ROTOpPHIT ee OOLKHOBEHHO COTPOROMAALTL 1 BOOOIIC roBOpsa He
uporugopbunTh ea Xapawkrepy '), HO MOKETH W HE COHPOBO=
#nath. Ipnspakoms npaBosoit HopMel Avagerca animb ed pubnme-
HOBCARTENBABIT XapakTeps, Kart subuine-apropnreTnaro upnkasa,
fpakazh Ke He TOoRIeCTBeHH ¢b nouariems sulwuaro upuny-
ELIeHIA Kb ero nenoddenio, Bh owactHOCTH, NCHXOJOTHUSCKEMD
UpHHYKACHIeMs MOryTh ofaajats Beb  obmecrsenusia  HopMbl
ZO.LKeHCTBOBANIA, BOBUMAME ke DPHIYIICHIeNs MEOUiS HOPMBL
HpaBa COBEpIISNO He Sal(Hiens # N0 CaMoOMy Xapaktepy pe-
CYAVPYEMBIX'D HMH HHTEpPecoBs 4acto ero ne gonvekaiors. llo-
ATOMY COREDUICHIO CTPABELINBO TEOPiA NPANYINTEILHOCTH lpa-
BOBHIXh HODMB OCTABJIEHA Teneps Muorumu vuensuun, llpnoy-
dAeHIE ecTe MOTYIUECTBOIIHAA IAPAHTIA upasa, HO He caMoe
upaso. M3t csoficTsa npapoBEX® HOPML, kakb submunxs asro-
PHTETHLIX'h HPHEAZOWD, HANPABICHHWXDH HA peryisposapie 4ejno-
phuecknxs otnowedifi, BuTekaeTs W TO  CBONCIBO, 4TO 1IPABO
Mmokerh BiaactHo onperkasts awms euwbwmie aktet w abicreia
awedt, opmb, BL KOTOpPHXD Wb ocymecrsiderca upouecceh
qej0Bfleckoit sKA3HU, HO He MLICJAH H MYBCTBAa, T. €. BHYTpeH-
HIOI0 TICHXMYECKYI0 npupoiy ueiosbra. SacraBurs jgojeff aymarsh

Roprynoms: Jleknin no obmeft Teopin npasa 1894 erp. 68 cu,

lamGapost: llpaBo BB eruv OCROBHLIXT MOMEHTAaXB crp. 62.

Bierling: Jur. Principienlehre B. L 1894 crp. 49—57.

Thon: Rechtsnorm und subjectives Recht 1878 erp. 5 ea.

1) Be aTOMB aHIb eMBlCTB MOXKHO, DOmagyfl, cKazarh, 9T0 HOPMBL
UpaBa HMBITE ,TeHASHWi* Kb BHBIIHEMY UPHHYIKIeHiD, HO 3TA TeH1eBRi%
MOKeTDh TAKh ¥ OCTarbhed TONMLEO 'relmeuuicﬂ.

0 TOMTDy 49TO TAKDL HAILIBAEMIIEC OllpE,ZI'B.Illl'l‘l’-’]bﬂhlﬂ, onuHcareJdbuone
H AN3BONHTENbHBIE BAKOHB—HHYTO HHOE KakD ocolas dopwma seabnift aa-
KoHOJaTelda H L0 CyUecTey, C.‘I'h;l(lHaTeﬂhHO, ABMAKOTCA DOBEAHTEJbHLIME
HOPMAMH CM. BhL Hawed auteparyph cosepmienuo cUPABeUIHBbIA 3aMbua-
pia r. Kopkymoea: Jleknin no oGuwedt teopin npapa 1894 erp. 120—125.

3anbeekin: Jlekuin sunukaoueaiv upasa crp. 96—103.

Thon: Rechtsnorm und subjectives Recht erp. 292..

Contra 'pezeckyar: Ku yuenin o061 ocymecersiesium npasa 1900
erp. 54 cn.



HAN UYBCTBOBATH NO NPHEASY HeBosNoikio (passh Toasko nyTess
runnoTRYeckaro muymenia). Hagn suyrpenueii eroponoi skwsin
npaso ne paacrwo. Hepwipamennwn  waxumnsanGo  subunyu
MPHBIAKAMI, MYBCTBA W MBICAH  4eJ0BBEQ OCTAIOTCH CRPRTHMR,
e MOTYThH OuTH MOATOMY BiAactno oupepbiens n uwe uopianrces
gontpo.ao. Jdnme wockoinky nenxnyeckoe cocroamie ueoshia
nybery snauenie ot onbimin  pabmuuxs  akrows  ero, npasoe
o0pamaeTL BURMANIC 1 A NEAXHICCKOE  COCTOAPie, 1O He pe-
ryaapyers ero, e onpechiters ero saactnng odpasont. Tar,
npn onburh npecryuieniii, T. e. NPECTYNHENL aKTORL.  lpaBo
Tpedyers  oubnkn Iy mesiaro COCTONI Hpeciynunka, a i
abftereaTeasioctn rpagiancenys cabaorn rpedyers orn conep-
MAOMIXE BXH HLTHMHOCTH BOJAH 0 COZNANIL  COBCPINACMATO;
TOUNO TALEKE apr gopyMuposanin  whbroropuxn  ornomenii B
06J2CTH PPRAKIANCKALO NpaBa o0palaeTs BIUMANIC Ha HCHXA-
MeCKYI0 cTopouy  otnomenii  (1otpoconhernoers, neaofpocont-
CTHOCTH): 1o BO BCBX®H DTHXDL €IVUaaXt nparo onpexkasers anmn
}'('.'I“Hifl. TP ROTOPRNL VEASAILIT IME ;l'|'-ﬁ("[‘!!iﬂ ‘lF.Tﬂli'[il?il, IPRSHL-
wrea pvliomnyi anatenie i npasa o saeryre vh wan apyria
noeabjacTsig, a ue HANPABILETL CRONNT NPHEAZONT, HA POTVIHIPOLL-
nie camoit memxmuecroft mnsun wesonhira, Takin npeanueania wy
KOACKCANE,  kant AT poammer a0duTe no yBamath  pojn-
Teael, CYUPYrH  10JKHB ORKasueaTh APYrh pyry ao6oss B
ysakenie, aarhe npeinucania BpUnALIeKaTh Kb TOR 1L APY-
roit peauria, W T. 101, BMLeTH OpHARYECKi  CMBICODL MG
MACTOALEO, WACKOALEO TYTH Tpebyerca coortshrernyionee sulm-
nee nosejenie vweaopbra, Jnmn KOCBOHHBING UYTEMB, HACKOABKO
NPABOBEIA HOPMH  BOCHPUHOMAIOTCA  cosnaHieMt, 1 cojepianie
NPABOBLIXT HOPMT, NXH  Wied, Opespamactes mhr Janunoe vob-
J{{,’l(‘.lll-(‘ veaonbia; Npanosna Bopusl TaRe l!l)li;!']iﬁ{,'-TB_\'IOTL H HAa
AVXOBUYIO CTOPORY AI0jei, HO Vike He Kakb NpHKasu, 1e Bb
CHIY  COBUANA JOALMI  OX%  mopinnenuoctn apyroit soak. a
Karh MBICIL, Haed, HPOHNROIG Bh cosnanie Jogel o crasias
NCHXRICCTHMT (IIEII{T('IIJQM'I) HX'B RSN, “'h STOMTD Saloiaered
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BOCUNTATONILHOE 3La'elie  Npasa Kakh M BCAKOR  KV.IBTYPUORA
CHIB, HO IR BL CHAY CTPOTO JUMUEPATHBION  (YHKIINH, KaKb
npukasa sobmnefl apTOPUTETION BOMI, DPABO  ABIACTCA  CBOE-
ofpasnoi, HopumatnsHOd  obumecrsennoll  cunof, orandnof  oTH
APVINXD KVALTYPHBIXT €Ha%h, ARfcTBYomaxt Bb 00MECTBCHHBIXD
colwzaxt n umbonuxt ¢b muMs omy obmyio 1whas: 6opudy ¢b
COUTAILHBING 3J0ME 0 passutie oduiecTseduaro ojara,

Tawnyn odpasonn, Hpaso npejicrapiiers  cofoll  COBOKYU-
HOCTH HOJNGRUTEIBIBIN D, ODLEETHBHLINT HOPMD, NPABIITL 10JKHATO,
Blulpil(,-)U'l"ﬂBIlIliX('ﬂ b (N’J!llﬂ(‘Tl’»ﬂ]iltO;\I'ls coah i H.\]']';I()]lLHK'b
XapakTepb BAACTOLIXT BHLIIINXDL NIpUKA3OBH, perypylonmnys
uesoshueckia  omowenia '),

Jry o oske Muean  pwpamaers no nswbernpit repmauckii
wopners Mepieas.

«lloaomxenin npasa, rosopurn Meprean. cyre  Bogensti-
BICHIA, NANparIennyid na  pykopopctso nammmyn  ahicreiavs u
TaMb, b oonn  we opaapbsaorn  namen  mucaen... «Stat pro
ratione voluntas». Bbs wuxs  supakaercs  Boas, Kotopag b
061].[(‘.("]‘“'5': npoapigeTcs Rak'h BaacTh, cla, old JaeThb YIeinaMb
ofuecTsa MOTHBR B (‘OOTH‘i‘,T("[‘l!‘\"H)ﬂLilI‘U el :.’liilb‘ﬂ.llllih\l'h HO~-
Begenin u wn romn cayuah, worma cogepmanie  arnxh  veasanif
He cooTELTCTRYeTh NN'h MILINBRAVATEILINT HITePecad'by.

Coraacno en namaws onpegbaeniens, Ml npnanaent npa-
BOMbB JIHOIL TAKL NASLIBACMOC  HOMQKUTCIBHOE Tpano, oOBMI0e
upaso n saxons, O npeieraninioTs  codoll  Bhpakenie BIacT-
HOM  BOAM— OPraHU30BANION  (3aK0Ih) WIH  HEOPraHN30BAUOIN
(06mrunoe mpaso) v odwectsenons coosh. Ofasareavnas cuia

1 Merkel: Juristiche Eneyklopidie 1900 §§ 42, 43.

Caw. roscke Tamdaposn: JMpaso wn ero 0enoBUbIXT S1eMenTaxn® BL
COopunKs Lo 00ILeCTEEUHO-IOPHANY. Hay kaMb, Bru. I 1899 erp. 38—43, [06.

Cp. rarwe Stononler: Wirtsehaft und Reclit nach dey materialistischen
Geschichtsauffassung 1896: ,Das Recht will als Zwangsgehot iiber dbin einzel
nem gelten olme Riicksieht ant” dessen Zustimmung nnd Anerkennung® erp. 487,
noHa erp. 491 0THOCHTL BPABO KB 0eo00MY LUY BIACTHRIND IpPIKA30BL,
HEXOMMIBNTL OTh eToBBEA Kb HeJoBhEy“.
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TFOCYAAPCTBEHIATO RAROMA ZMKACTCA HA TOMD, ITO JAKONL HABIA-
ercd  BHPAKEHIEMTL,  ABTOPUTETHON  BOJMN  FOCYAAPCTBEINHOM
BJACTH, KOTOpOIl nopumuens Beh wienn rocylapersa,  Sakons
roCYJIapeTBeHHBIl Wb OOMBPHOMD CMBCaDE  ciosa  ects  wpHin-
yeckas HOPMA, §CTANOBIACMAA TOCYIAPCTBERUOA BIACTRIO.

Jro onpeabaenie sakona snoank yeramosmiock vn uaveh.

Uro gacaerca oOBYHATO NPABA, TO 010 NPCACTABIACT L UEPBO-
HAUAABHYIO  (OpPMY npasa, KOTOPAs MNpeIecIBYeTh eue Ho-
ABICHII0 3aK0HOBD B BHpadaTmBacTes vh odwecrsh noMumo w
nesasuenMo orn peabnia  waxof-a1nlo oprasunzoBanion  wiacTH,
D10 HenucanHoe Npapo, KOTOPOE CAMOCTOATEIBNIO pasBnpaerca
n abiicteyers B vaceh mapoxa ').

Odwnuaii oopasverca nesavbruo n snh karnx1-1n66 onpe-
nbaenHRXs GOpME, NYTEMB NOCTOAHHATO COOMIOLCHIA BhL TeUeHin
Heonperbaenno  npojo.KHTEABHATO  BPEMEHH OAHOTO M TOrO
#e obpasa AbiicTeill BL OAHOPOAHMND cayuaaxs. Bealjicrsie
Ge3cOosHATENBHATO WM CO3HATEALHAIO MOIpakKalig, 3anMCTBO-
Bamif, nssbernaro odpasa abicrsilt, *) nyrems cyeGuoit npak-
thER, apeneientosh ), msshernan mopma abanerca  odugei y
whioff Macesl JAub, MePEXOIUTH BhL o6HCe  CO3HAHIe M NpH-
mbuaerca wmaccoin anub  BbL  obmecrsh, JMasoee m mnpokoe
npumbuenie  sroro  oGpasa  abiiersii,  odmuan,  NOpok=-
paers Bb g0aaxs yohmenie ne rtoavko Bu  ero nbiecood-
PasnocTR, HO W Bh OE3VCAOBHOMT MOJKCHCTBOBANIN, OGH3aTe L
nocrs ero npuymbuenia. M worga ubsaa macca anmn vy 06-
mecTBenHoNs cotosh He ToaRko BNbers OaRHAKOBMA  CVikienis
0 JI0JKHOMD Hopaakh OTHOWEHIE, He TOABKO IJKe.IaeTh, HO ©
tpebyert orh sebxn u kamiaro obasatearnaro coGnOJeHIA n3-

1) Cp. danteekifi: Baaern u upaso. Puaocodis 00BERTHBUAIO Upasa
1897 r. erp. 234 oo

2) 001 atoMm, em. ocobenno Tarde: Les Transformations du droit 1893
eM. ocoGenuno chap, VIL

%) Ha poau cyae6noft npakTekn b ofpazosabin  o0b9Baro npasa
ocofeRAo nacraHBaers Bh Bobiftmee spemMa Lambert: La fonction da droi
civil comparé 1903,
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phernaro obwvan u, pp cavual Hapobuoctn, fame cuwiol  sa-
CTaBjAeTh HENOKOPHBIXD UOBAHOBATLCA cehb, TO oOwbvYal oGpa-
maercs Bh 0PHIRYECEIR, Takh Kakb oubL upiodphraers obasa-
TeABHYI0 ¢y Bubmuaro npnrasa, swbmmaro seabnia,

«Jag Toro  uroOw  obpasosaics  oOmuaill, CBASLIBAION(E
sactuyo soaw, sambuaers npodeccops Ceprhesnus, BL namarn
JI0JeN Z0GReHD Vike HAROUNTLCA HACTOALEO SHARYMTEILUBIA Ma-
Tepiarh CXOAHMXDH NpPeNelentosnh, Y1o0u BoJsd  Oblia 1OaBIeHA
STHMEL Marepiaionn» ).

OcuoBa ke wpuinyeckaro o0bUan  JCEKNTH Bl COSHAHIM
ero odmeii oGasaTeIbHOCTH,

Mur  rosopman, wro nopms npasa  uwbiorn  xapanreps
submnaro, odLerTnsraro npnkrasa, HanpasienHaro ua  Bebx,
koro onbh  racapres, [lowemy ke  nopmet  oO0wMHATO  HpaBa
uybiors  xapakrepn  BHBIDHAXDL  NPHEAZOBL. M KaKOBL  YHCTO
by asropurters,  OTH KOTOPAro  9rH HOPMM  MCXO-
aars?  Ilo  nawemy mubuio, notomy, wro  Bb  OGLI'GIOMS
npash BHpaKACTea KOMIEKTHBHAA BOAA npeobiajanued rpynns
wienons oomecrsennare cowsa, 1ro0sl assherunil oonai oGaza-
Teabio cobaotaics selyn wienamn cowsa 2), OGuunoe npaso Ge-
3YCHOBIO 00A3ATEALHO NODTOMY 1e TOJLKO Bb CHAY SABEIEHHATO
nopsAAKa, TPAAMUIN, 4TO Tawb Noctynain orius w0 Abis (mores
majorum) *), B cnay upopo.ukuressnoctn upumbuenia *), e
cnny odnocrn obmuan °), wan Beeodmaro upnspania °)—peb
T (pakTopel MOryrh o0vearoBaTh U aLiicTeie npocroro, Hewpn-

1) Ceprbesnyn: OnwiTul uacabjosanis odnyunaro upasa (Hatawarenn
1882 1. B 1 m 2)

%) Cp. Merkel: Jur., Encyklopidie 1900 § 43,

Tambaposn: llpaso 8o ero OCHOBHBIXE AieMentaxts (vs COOpHUED mO
o0meeTs. M WPIANY, saykamh. Boio. I, 1899 crp. 45).

Thon: Reehtsnorm und Subjectives Resht 1578 erp. 1.

#, Merpamnukif: Ogepen puaocodin upasa 1900 Bero. 1. Crp. 26—27.

4) Adickes: Zur Lehre von den Rechtsquellen erp. 187,

Zittelman: Gewohnheitsrecht und Irrthum 443, .

Dernburg: Pandekten | § 26.

*) Koprywosn: Jleknin no oGuen reopin upasa. 18394 crp. 202,

%) Bierling: Jur. Principienlehre cep. 45 e
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amnueckaro o0pitas, 1o HOTOMY, YTO Wb OOLMIOMG npash npo-
ABIAGTCA WMEMHO. Kakb M BO pearoin nopmb  npasa, sunesments
BIracTuoi, noperbsawieill soan: Macca Jwlefl He TOILEO ke-
Jaels, HO un Tpedvern, UToOW BbL M3BLCTHRING cayuasxh npu-
MbHAIACH Takaa-TO HOpMA, Jame Kb TEMDB, KTO eq ue cosnaers
WAR HPOCTO OTPHUACTE €8 CYIeCTBOBANIe HIN  06A3aTeILIYIO
enay, Orcioja napoanns pyceria nociaosnub; « Hosaawnwit o6pi-
wal, 4T0 napcrii veastr», «llpornen o6muan ne cuoph». Do
KOJICKTHBHBIT 1pHEash, ocodenno  phako nposasiawomiin  cpoi
BAACTHHIL XApaRTepL Bh MOMENTH Vroaosnoin peunpeccin, Yob-
sgcenie, cosnanie L ofssatessinofl cnrh Takofi TO nopyMn odnv-
HAro upasa (cosnaienie puyrpenneit n submuel  wopMui)  Mo-
merh OuTh Jadme ne v opebxn o oanmn, Kb KOTOPMML OHA PR
whngetes, no apms vonpeod.annei, nandoske arropuretnoi
rpyvuns waenows  rssbernon  odmecrsennoff  emnues,  Bb
APVEUMT e WICHaNs  9TOi OOIECTBONHON  eMHIIL  Hopya
obviuparo npasa npmebineres neRIOInTeILHo  gans  whonma
HOPMaA, HesasucuMo o1 toro coorwbrersyvers an ona i ulbrn
HX'h BHYTPEHINMD HHTVATHBHBIML HOPMaMT.

Panionazenn-im  oartorn  npnkast wm wbrn,  wih gakoi
whpl yuacTrosaas neprodataInno vh BEpacoTih 0GuIIo nparooi
HOPMBL Ge3cosHaTe LN I COSTATOALIMIT DIeMelTL, 9TO Bee
PABHO: TAKL XOUETh Macca n Tvrh  ALHCTBOTe N0 Vike  noas
uapoja (Bu empierh aBTOpPUTETHON IPYINB) €CTh BLICHI 3AK0H
«populi voluntas suprema lex» mu, kawbs ClI0mML U PALONL BL
AHBHE  ObiBaeTh, cnda coaomy  dompts '), Hame nocabinee
BUPKCHIC 11e DORUKETC! CAMEOND PL3RIMB, ocodeilio  ecan
MBL BCHOMHUMD KPaitiiionn CYpoBocTh H OTCTAI0CH MIOUAXD WpH-
AMMECEUNS 00MUacks, 1T0 jado jgame mosoan v, Herpasanuony
CURTATL TBEPAOCTE QOLIHOUPABOBLINT HOPMB TOPMAJOMD Iy MaH-

1) B oTowh Yie U 3argodaetes poacsoll XapakTept oOblMHoupaso-
BOA HOPMBl, KAKD BedBHid.

Contra Kopeyuonn: Jdexuin otuefl teopin mpasa 158 etp. 120
Tawke Zittelman rrtlwm und Reclitgeschiife 1879 erp. 200—2249,
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Haro passuria ucaopbuectsa '), Ecan ue npnmats o runmaiie
ykasamnnplit namn sobmne noseanreabuuii  Xapaktepn 00LYHAro
npasa, TO er0 HeAL3s OTAMMHTE OTh NPOCTHIXh, HEIOPIIHICCKHND
ofmuaent, He nwbonmxn  Xapaktepa Gesycaosuoi  ofasa-
TeJBIOCTH.

B semavoapoions  npasl  oTorh  Blacrunsii - XapanTept
npasa He Take Apko  Bupamaerca. ‘Lienw  Memayuapoiuaro
COI3A —TOCYIAPCTBA HEACTRO KEOPIBYIOTH CBOCIT 1e3aBHCIMOCTLIO,
HO M Bh MeK1yHApoiHOMB npaslh, necMoTps na e€ro  WarkoCTh,
MBIl BIJIHM'L BHIPQKeNie KOLICKTHEHON  BOIR  'LICHOBB  MEIV-
HAPOANAro €HI03a, HMuIoUupviomen sBebvn e napyiaressns |
obasareannofl 11 vebxn orgbasnuxs ero wienons., Urodn -
padoragachk Takad  CORIACHAL  BOLL, HVIKLO, LONEYHO0, HeMajlo
BpeMeln, HO pash oua 00pasosalach, TO o OKASLIBAETL Jasje-
Hie ua oTABABILIND wienowh 1m0A00HO TOMY, Kakh 9TO HPOHCXO=
ANTL B oOunoMt npaph, Abdcrsyloments BOyTpH rocyiaperib.

Bonpoen Bp roMi. wrodn cabaars  supasmenic  sroi Boan
doabe  opraumsosannuyt  wo abdcrsnTeasnuMbL, Ha UTO M Ha-
upasrens neh erapania  cospesensnxt  gbareaen pL  odaactu
MEEAYHAPOIHALO  Hpas,

Ha wuemt ocnosmsactea opmurieckan 0043aiiioeTh Mesriy -
HAPOAHBIX'D 10IOBOPOBD 110 CAMIXD TOCYARPCTBL, LARL e Hi
ITOMD 0OIeM s HpasnTh, — BUpakenin aptopuTeTHoN KOJLICKTH B0
BOJN WICHOBL MEEIVHAPOIUATO C0I032, BR3Bafnoi rpedosaiaMm
CaMOll GKH3HU, MEALYHAPOAHON  00LMHONpABOBOH  HOPMBI, YTO
AOTOBOPH A0LENL OLTH cobaogaeMpl « pacta sunt servanda» 2).

1) Cu. crarey e Jlpash sa 1509 1.

Cp. oanaro Hukonowt: Semaa, ofmuna u X tomt GRypnaar Mua.
Oernnin imue 1902), rab apTopth JQOKASKMBACTL HCODXOINMOCTL 1034 3aAKOHO-
JIATCA cOODPABOBATECN ¢h 00BN HO-RPABOBKM L BOAAPBHIEM L RapO 1A,

Cp. Tagme Taraunewn: lpanonoaarawiie HeTo4ppEl Bh NXL BAaUM-
EBXTH OTHOMCHIAXL L YPoJoBROMD npawh, mypit. Wdlpaso* ¥ 44 5, 2002 .

2) Cp. Merkel: Jur. Encykl. 1900 erp. 55, § 121,

Bierling: Jur. Principienlehre 1894, B. 1, erp. 31,

Ptonminger: Der Rechtsbegriff und seine Anwendung auf das Vilkerreeht
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Hragnh, Mul UPHXOAHMB KD 3aKIKYCHID, YTO UPABO b
GopMaATEHON CTOPOHB NPEACTARIACT: COOOR COBOKYHHOCTH Oe-
3YCHOBHO NOBEJIHTEIBHBIX'L HOPMb, HCXOLAWNXDL oTh  sAbmAArO
apropurera u onperbamiomnxs oruomenia obmexknria. Obaza-
TEJBHAA CHIA NPABOBBHINTG HODMTH OCHOBHIBACTCA HA NPH3HAHNOM
B (PARTIIECKN YCTAHOBNBIICNCA SaBNCAMOCTH Ji0jel 0T BHbm-
HATO ABTOPATETA, JANKTYIOMAIO HM% npasmia nosetenis. O6uv-
HO® TIpaB0 H 3aKOHOAATEJNBCTBO COACpEKaTh BbH cedl, wbmenno
TAKIA HOPMBI, PABTRYAIOMIACA TOJABKO 10 ¢nocoGy obGpasonanis,
popub BXb BRpaKenid, a Tawke 1o xapakrepy toro submuaro
ABTOPHTETA, OTH KOTOPAro HopMsl ucxoaars. ‘Irto racaercs mno-
Joskediit mayven npasa, phueniit cyaedunxnh Mhers, MOCKOALKY
OHM ABAMIOTCA s npumbuenieMs OGHMHATO UPABA W BAKOHA
H He npespaimalres caMi Bb 00nunoe npaso, aaiske sel any-
b yobaenin, rakoro-Gul osu Hn OGbIR XapakTepa, Takbh Ha-
3BIRACMBIA CYOLERTHBHLIA (MM MHTYHTHBHRA HOPMBI), HH 4
KO0 ApYroro HeodA3aTeJILHBA, HE MpelcTaBliioTs cob0fl npasa,
& TOAbKO CYKICHIH O TOMDL, WhMb A0JKHK ObITh HOPMB DpaBa
HIN K€ O TOMD, YTO CONCPIKHTCH BB HHXE, Yero onb tpedyiors,
HIH JKe IHYHHA HpilB(.‘Tfll?Ilelﬂ HOPMEI monen.  Jums Toraa,
KOrjJa OTH CYMJICHIA  HOAVYATH  XAPAKTepPh  HOBLAHTENBNNXD
HOPM'B, Tpeanucanii BubUILATO ABTOPHTETA, OHK CTAHYTHL Npa-
BOM'b.

ITpotust yuenia, 910 npaso ABAACTCA HOPMAMM, HCXOUAIIAMA
OTh BHBIIHATO ABTOPUTETA, BOZPLKAIOTE, NTO CAMBIL TAKON aBTOpH=
TeTh COCTOHTH HH Bb YeMB HHOMDB, Kakb Bb ero npash npeanncu-
BaTh, CBA3LIBATH WICHOBT 0011ecTBA 00A3ATCALHLIMI ITPARILIAMH 0=
segenin. Cabrosarennio, rakoe npaso o0y CA0BICHO HHOK BLICIIEKH
fopyoo npasa, H3L KOEro MCTEKAIOTH npasoMouit Bebxn wedo-
phuecknxs Baacredl; Oyiyum caMo HCTOUAHKOMB M yCJOBIeM®
Beakaro submuaro apropmTera, BCAKAro MO3UTABHAIO nNpasa,

Eine rechtsphilosophische Untersuchung (85 Archiv. f. Gffentl. Recht. Laband
und Stoerk 1902 erp. 17. 358 ca.
Triepel: Volkerrecht und Landesrecht 1897 crp 79.
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9TO NepBOHauYadbHOE BHCHIEE Npaso He 00VCIOBIeHO caMo Hu-
kakuMb BobmunMn asropateroMk, a caMo BhL cedb sarmovaers
HCTOMHIKD cBOSR ofasateanuof cuiu '),

«B1 ocnowb Beararo  noJoRuTEIRHATO  HPABA  TOBOPHTY
nanpumbps, npod. sn. K. H. Tpydeuroi, Jemsnts ne psona-
MaJdbHOe NPABO—Tpaso odHectsa  rocnoicTBoBaTh  Halh
JUMHOCTRIO, CBABIBATL €A BOJIO  CBONME  NPeANACAHIAMMH, BB
OCHOBT BCAROM NOJOKHTEILHO NPABOBOR  OOASANHOCTH  JICHKUTH
HePBOHAMANLIAA 0OAZAHHOCTL—00A3HHOCTh JMYHOCTI HOLHHATH
ceon whan whbaawn eduemnria, OrpaHNUNBATE pald HEro €O
Boao ThMm man aApyraMm  wopMamu. 3a  yerpapeniemt  TOro
NepBOHAtYAILIATO NpaBa, 114 KOTOPOML YTBEPKAATH CBOH HOI-
HOMOUIA 3aKOHOJATEIN, BO HMA KoToparo nosesbpaert Beakii
sbmuill apropurern, JA0JKeHH PYXNYTh BCAKIT NpaBoselit no-
pAIOLDY ).

Ho xawt sosunkio u BH MeML COCTONTL HTO  <leproia-
Maanbnoe npaso?» «Bwn ocnosh seararo moaomnresbparo npasa,
orsbuaer,  aBropn, JAEKATL  MareuUsHIecKoe  NpelnoJomenie
TAkon 00A3AHUOCTIH U TAKOIO N PABA, KOTOpOE JIOMNMECKR
NPeNecTBYeTh BCAKOMY KOHKPETIOWMY HPABONOPHAKY. Oro mep-
BOHQUAILHOE NPABO 1 ecTh (parth, & NOCTYIATL, Hied pasyMa,
KOTOpasd ¢b OXHOH cToponn odveiaonisacrst  seh  KOHREpeTHwe
HpaBosue GarTl, 4 €L APYIGIH  CTOPOHLI, KOAA  1PEBHILIACTS
(parruueckyo pbiicTBnTeabHOCTE, HUKOLLA e [OKDHIBaeTes e,
Haea ora esepxonuria, csepxuvsersenis u, cabjiosarensino,—
1O caMOMY cynectsy csoemy serapusuana». Dno osmay  otoro
Bonpoct o cymecrsh npasa npusoints, no wubuio npod. Tpy-
Oeuroro, wn npobaemh npasa  pasyva  win Takh HasnBaeMaro
ecrecTeenHaro npasa. | Kereersennoe npaso cocragigers neodxo-
ANMOE NpernoJokenic seiraro upasosoro cosnamia. Kpyvumenie

1 Cx. Bu. E. ML Tpyoenkoit Praocodin opana npod. Herpasonraro®
wh kypuaath Boupoes puaocodint... gn. 57 erp. 28 e

Twwepnnn: Kypen rocytapersennoit uaysi 1594 4. 1 erp. 30

) TpyGeukon tamn e crp. 31.
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HPEKHAXTD eCTECTREHHOMPABOBEIXD YUeHIA TOJALLO CTABNTL NaMbL
3241V BLUICHATL NPHUANLL HTOFO KPYMEHis M YeTpanuth CTas
puist 3a0.1yRAeHiA, SATeMINBIIIA CYNHOCTL eCTeCTBeHIArO Upasa.
By snay seero atoro npod. TpyGenkofi soopyikaercs NpoTHBL
TEOPIfl NOZNTHRUATO NPasa, KOTOPHA OHb NPATHCIAETL KL «l10-
BUTHBHBIME  NpeApascyikaMb. Kb antnduuiocodcrony  nosurn-
BH3MY» ).

locrapaemes teneps pazodpaTees B HTHND BO3PLKCHIANTD,
cabaauupxs nosHTHBNON Teopin npasa. Jto ThMs Gooke neod-
XOANMO, UYTO BhL Hame BPeMA BHOBL OOHADVIKHBAETCH, KAL'b Mbl
sawbricm sume, v onhaaro piaia yuenwsn crpesiaenie  Bosspa-
™Thes 1L nael ecrecrseniaro upasa, xora no wn o pavbien-
HoME BLh.

Mutunie, wro cavwii pufmuifn, odwectsenunii  aBRTOPNTETE
sarmouaeTca gh upash npeinmemBar, o0uECTBY  OGAZATCIBHLIA
HPABILIA, W HOTOMY camb HPLANOIAraeTh CYIecTBoBanie npasa,
HA KOTOPOMT OWh OCHOBANG, BEPHO 1MWE HOCTOALKY, HOCKEOILEY
ah10 kacaeren oprannzopanioil odiecTseoll BlacTn, Kakn nanp,
gb rocyiapersh. 3uben caMoe mpaso mocmrenn BaacTH, 3aKOHOLA-
Tead, U31aBaTh NPABOBHIA HOPMEL 3IGKIETCA HA 3AKOHAXD, N KOH-
CTRTYILN, WUE VCTANOBIeN0 H31aBHa OOBMILIME HPABOMT CTPAHL,
Wasterno, nanpuybps, 1ro noanomotida sepxosioi saacrn ve An-
rain noTenepn ocrosans Ha oGwunoMn upash crpans (common
law). Bhpuo n 1o, uro uneropuueckn  BEARAn  BIACTL BL 00-
mectss s Torga 00pAATIACh Bh OOGUCCTBEHHOMT O3l
BL npasoMbpiyvio. torja ea GakTnueckoe  rocHoicTBO 1 aBTo-
putern cangnionnposagnct  npasovn.  Tarmwn ma uepsuixs
CTYHRIANT PASBITIA rocyjfapersa Morao OuTh, KOHEUYHO, TO.ILEO
oGutnoe npaso. kawn ejnncersenno  abicrsovasmee. Ho mur n
e FOBOPHNT, MTO OpramnzoBamnal BIcTh ARIACTCA hyn solim-
HIML QBTopureToMs, oTh  KOTOpAro  Hexoatnh  wiH  oTh KoTo-
Paro HOJAYYAIOTE CBOK ONABATCABHYI0  CILIY  HOPMOL  OOBIMHAFO

1) Tawb we erp. 33.
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opasa. locyjaperensas BJIACTL ABIACTCH TAKUMD HCTOMHAKOMD
JHMb LA OPHINYeCKAXT HCXOISIANG  OTHh Hed caMoil HOPMD
T. €. 3akoHOBL. Hopmbl ke obmtuaro unpasa nexoars He orn
ABTOPHTETA, UPABOMB CO3JMAHHATO, & OTH (ARTAYECKH YCTAHO-
pupmaroca asropurera. Q0OpasoBagie TAKOro aBTOpUTETA BOBCE
He 00VCJAOBIC 10 GAKNMB=-1000 1PABOMb. ABTOPHTETH— HT0  TO,
uperh whwb Mu HperIoHAEMCH, MeMY NOBABYEMCHA, MTO YBaika-
eMb. JTOThL ABTOPATETh MOKeTh OLITh OCHOBANL e TOJLKO Ha
HPeANHCANIAXD MpaBa, HO HA PEIHCiOSHBIXB, MOPAJIBHBIXL BO3-
sphuiaxs, mim na  uysersh  yBakenis, BHIBAHHOMDL HKOUOMH=
YECKOI0, MHTELICRTYAILI0N H 'MACTO Adde (PU3NYecKon CHjIof
AR WA TPYHIUR NI,

ABTOpnTeTs  OCHOBATENH  PEANTIN, ABTOPHTETH  BETHEATO
MBICAHTEINA, 3aBOEBATEIA, ABTOPUTETL poinTeael wh OTHOWeHIR
kb abrawe, asropnrerh KVACCHHEOBDL, KPEIOBL, aBTOPATETh
Takh  HassiBaeMpixs  Myapbimnxts  po6phiwnxs, crapbimuoxs
J0Jel 3L OGIUCCTBEHHBXD  COIO3AXD, ABTOPHUTETL KacTe, obue-
CTBEHHOM rpyIiel, odpasyercd (aktuieckn, BL  CILIY - CaAMLIXD
pasHoo0pasHEIXG HpHYNITL, W HE upeinosaraers nenpembino
L1 esoero 0GpasoBanin CYIIECTBOBANIC IOPHANYCCKANE HOPME,
HNPeANNCHBAIOMHAXT 1NOIMUICHIe U NpUsHAie HTOr0 anTopuTeTa,
Ilpasosasn camiuis Taroro asropurera nocialiosajsa vike 103me
1 cabaviomumys oGpasodn: nocroaunoe, xXora Ob aaz;e Bh CHIAY
cTpaxa, NesHHOBeHie npeinncaniaMt (GaRTHIecEn  yeTaHoBuB-
IWArocs apropuTeTa  NOPOKAAeTs Wh JIOLAXH  HpefcTasienie,
1O TAKL HOLOLEHO OBITh, APYIAMI  CHOBAMI, 4TO aBTOPHTEI,
OTh KOTOPATO0 MEXOAATH MPABOBLA HOPMBE, CaMh OCHOBAHDL Ha
npasb, orcioga mopmarusnads cnaa (arton, oGpasyoman vol-
#aenie wu npasoshprocrn mssbernaro cocroanis.

Cupagejpinso sawbuaers Eaaumers, yto nekarth ocuosanie
HOPMATHBION ¢IiLinl pakToslh e CO3UATEALUON 1w Gescosia-
TeALHON pasyMpoctn G0 Ou cepepmieniio  npespatio. Parrm-
Yeckoe MOEeTh Onth ocsulcdcno nosinbe, 1o ero  nopMaritb-
HO® 3HAMCHIC BAKANYALTCA BL  UepBONAYaIsHOMDL cBofcTsl wa-
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el NPHPOAL, BT CILIV KOTOPAIQ Vike  COBPUIOHHOL, TCHX0-
JOCIIeCEM W (Hamiecku Jgerse socnponssogures vhwe nosoe ).

Jaa nonnmanin passntia npapa Mo HPABCTBEMNOCTH  ATO
npusuanie npopmarnsioit  cwnda  gagra, rosopars  Fainners,
umbern orposuoe  suavemie, Ilpngaszanmiaws JyXOBHHINDL IR
POCYIAPCTBEHHBIXD ABTOPNTETORD CIEPBA HOBIHNYIOTCH N3T CTpaxa
AN HEL APYPHXT MOTHBOBL, 1 OTCIOLA  PAsBUBACTCH  TPOICTA=
BACHIe, MTO MACTO HOBTOPENIBIT NpPUKAst cambs no  cedh, He=-
3ABHCHMO OTH CBOCLO NCTOMHHEA. BL  CILIY cBoell Buyrpenuef,
00A3MBAIOMICTT CHILL ABIAETCH  NPABILIOND., LOTOPOMY  OJEKINO
HOBHHOBATLCS, HPABCTBONION TTOPMOIT.

Bearan nyueparnsuan peanriosuas  Mopain  OCHOBHBAETSH
CBOM NOJOGREHIE 1A TOMH, TO OHA UpeLcTaBLeTh coboil  co-
aepikanie BOJNM Ge3VCI0BHO NPHAHAHHATO aBTOPHTETA,

OGocuosanie apesie-espeiickofi arnen riacnrn: <60 Ass
ecys Locnoas Bors saurs».,

Apesubituia  pesnriosusts  Gopuy.aaposanin  HTHIECKAND
HOPMB Beeria sepancnu pn o adcomorinoit popub: onl  cnad-
KOHL CAHKNIAMI, HO He MOTHBAMI, HXDB  ONpABlafgie JIeKUTH
BB caMoMb uXb Omrin. 1Sme phsue  suabrgerca  mopMarTuBiunin
xapakreph (pakTa Bh BO3MUEHOBeHin npasa. Y Ko mapoia
upagoMts  wiHavark  cunmaerca  to, uwro  arrnieckn  npumh-
naercid, kakb  Taropoe, lloctoammoe npnwbnenie  nopoiiaers
npeicTagienie o corgacin (GAarTHIECKArD COCTOANIA Ch  HOPMOI
HOTARHML OOPA3OMB CaMd HODPMA  PascMATPHBACTCA  Kak'h anTo-
puternoe seahie ofuecTBeNIArO COI03R, KAKD HPaBoBA HopMa ),

Eaaupers naxoants w»n  atomt  pasphmenie  upodaemst
oorrtnaro upasa, O6LMMoe NPaBo  BMTERACTH He  WEL  HAPOL-
Haro jyxa, ue nsh vobaieais b ToMb, ut0 whuro wh o cumay
cBoeit  puyTpennefi  neo0XOAAMOCTI  NPeACTABAACTD  Hpaso, e
H3L MODIRIMBALO AKTA BOOM HAPOZA, HO BOSHALAETH H3b  00-
H@Aro HeHXHIeCKaro ¢BofCTRA HPH3UABATE HOPMOTT TO, YTO0 1O~

9 Iellinek: Das Recht des modernen Staates. 1900, B Lo oermp. 308,
%) Tellinek: Das Reeht . mod. St erp. 300,
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CTOAHHO UoBTOpAerca BbL (parraxs. Berbiersie rakoi mopwma-
THEUON Ccmasl  AKTORh  BOSHUEAETH NALKIONLHOCTL NPA3HABATH
darTRueckn cymecTsYOmin b JAHABHT  MOMENTH  COIAALIILI
crpoit npasoMBpapIMG, X0TA BB 1ACTHOCTAXDH TYTh MOLYTh HI-
PaTh PO.b €OOOpPAKEHIA HOJe3HOCTH W cnpaserIngocTd, Rammnii
wenaontf ero mambuonTh, ROJEeNs 10KA3aTh  Bh UeMD 3aKII0-
uaerca ayumee npaso. Ha newn, cabgosareisno, aexnrs onus
probandi.

Ha sroms ocuosana, rosopurh HaanHersh, samura  Bila-
abuig, Kaws (aRTHuecKn COORNBIIUXCA  OTHOWeHIA waapbmia,
Opuwnyeckn wnurokupii Gpakn  npusuaercs  hicTBUTEIRHMM
BILIOTL 10 NPUrOBODPA, OOLABIAOMALO €ro HUITOKRHOCTL, He3d-
KOMIO  M30paiunsiit  JenyraTh [agarsl CUATAeTC:d  3aK0HHO  A3-
GPamHBIMG BIIOTH 0 Kaccawin  suGoposs. Odgsaumocrs  10ka-
sateapcrsa (onus probandi), aeikamas ma mazodmarb BL mpo-
neceh, masre ociosana na odumemns upumiuh, 4To cyuecrsy-
0lee (pakTHIecEoe OTHOMeRie npernogaraeTes npasormbpusvs '),
Tose npowcxoanth npn obcyvikienin soupoca o upasombpuocra
COCTOANIA, BOZHMKMATO BH CHIV NOJITAUCKAIO LePeBopoTa.

B memaviapoinows npash  Qanrnueckoe oGaajanie naa-
CTLI0 V3AKOHACTL Npeactasurenerio roeyaaperso nannh *) Tia
HAYEIL O TOcyaapersh 010 OCHOBHOE MOHIMAHIe HOPMATHRION
CHIB (paRTHYCCKN CAomBEINNC  oTHoweniit nybern orpomuoe
anatenie. OHO JACTh LAOWH KL HOIMMARIO  DasIudia  MekLy
nncannoll komerntyiien no abicrsuTeIsnon  GRMIILI0 - rocyaap-
cTBA T. €, (PARTHYCCKUMTL  VvOCYIAPCTBCIHLIMT  CTPOeMb, 3aKII0-
watomesmes v abicersnreasnoys  pacupeabaenin waacrn,  Ilo-
CEOJABRY HPABO ABTACTCA KOMIPOMHCCOMT  PAsTmIiLXTD HHTEpe-

1) Mbl J0MGEHBD OJHAKO 3aMBLTHTB, YT0 BL YKaswBaeMuxs Eaanne
KOMB eJy'Uasx®s 3amure Biagbnig, ruarexsoctn Opaka, wabpanis jeoy.
Tara, 1 onus probandi skajofmuka BL npoueceh, Urpaerh poih He CTOALKO
HOPMATHBHAA cHaa (akTa, CKOALKO UbAbIA palh coolpameniil MOTEIHOCTH
» upoueccyanbroll wbaecoobpasuorrn.

)y Iellinek, ramn erp. 310—311.
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¢nBH, Bh OcHOBL mpasonopaira JeKATL (paRTHNeCKiA  OTHOWe-
Hif, KOTOPLIL HAXOLATL Wb NEML CBOC BHIpameiie, —

Mut sraums n3b otnxs savwbyanii Eirmera '), saks pawrn-
MecKin OTHOMEHIA TOROKAAITS cOOTBLTCIBCUIEIA HOPMLL, HPaRIIA
10ReHCTBABARIA W, cablosatessHo, KAKL (PARTHYECKOE LOCHOA-
CTBO aBrOpuTeTa upeppauerca pu opuarieckoe, Ho Ernmuiers
cams sapbuaers, uto % sagaqm ero e  BXoxurn Hoabe  nox-
pobroe  pasemorphnie upoSaempr 00HMNArO  npana, A UMENHO
BAIKHATO BOOPOCA, Kakuis 00pPazoMb  HOPMEL  OOLIMIATO  1paBa
ABIAIOTCA aBTOpUTETHoOf Boaed %). Mel  muTAMCh BRI VEA-
3aTh, KAKL DTO TPOMCXOANTH, M KL SARTIOUCHIC  HPHILIH K%
yobaaenio, uto  HopMu  OOMYNArO  Tpaa, kawh M BOOGULE
npaBo, ABTIOTCH  UPHEAZONL, BPAKeINesms soan  BELUIAro
aeroputera. Ho b odwunoss npast  artaws  suhmmss asto-
PUTETOMN B SBIACTCH (]l:l!{.TH'{(?(‘HH rociroacroyVioli@aa  rpviona Lie-
HOBL OOIMECTBOHIIAND O3, LKOLICRTHBIAA  BOIA  'WICHOBDL KO-
TOPOIT, KAl O0UeCTBeNIAN cuaa, nomeiers cedh noao pebyn
TICHOBD ATOTO cOM3a,

Yeramasmeamitas paso  BOgaa  HpainMaeTsh Bh I[L‘.T()piH
CaMBIa ]_!'d'd]l()ﬂl'iI)El'-illlalﬂ lil(}]mh], HAp, BOLL HepBOCBINCHTNER,
DIABHL  ILICMENH  Kakofi-nuOyib  Kactsl, kopuopainin, ueonpenk-
JACHHOM Maccu  JIuh, kart  ®y  00uuoMs  npawvh, wiu  Boas
ract i mrh opranmsosannof  rocviaperseunoft  wract t).

Ho ecan npaso eery pupamenie sibiue-agropnreTnod noan,
e HPHRASLL. HAUPARIeNnnpe IH pervanposaiie oTiomenii  1oj-
YUIEHULNL e NG, TO RARs UpUMHPATL Ch HTHMB COBpeMCH-
noe sozsphule na npaso, naxosswee cech neconpbuuoe Bhipa-
senie nowy Abicrenressnon Rmsun,  WT0 Opako  00A3ATEILIO
HEe TOJALRO L1 NOABIACTURX'b, HO 11 LIS BIACTBYIONANT. Jl,p\-
FUMI CTOBAMIL, YMTO caMa Pocylapersenias Biacth joakna abi-

1) Cp. rarme Zittelnan: Gewolnheitsreche und Teethnn,

2) Tellinek, Tamn we crp. 3049 up. 1.

4y Cp. FamGaposn: Ilpaso BB ero OCHGBHIIXT MOMEHTAXDL cTp. 43,
.



erBosath He npomssoasno.  a  upasonbpno  my o cabrosareanno,
naxomnts wh upash cpoe onpenlaenie u orpannvenie?

Ilpescae, koraa wa upaso eMorTpban, Kawns Ha BEpakeuie BOJA
Goskecrsa '), win KaKb na cBAMEnnb 3aBLTL NpeIKoBL, T, €. NpH-
IMHCHIBAIR €10 NPOUCXOKICHIe ABTOPHTETY, BO3BHINAIOMIEMYC] He
TOALEO HALD TOABIACTHRNA, HO I HALL BIACTRY OIAMHE, 004321 HOCTD
POCHLANAN'L NOBHIOBATRECA HTOMY  CBAUCHOOMY NpaBy BHTEKAIA
cama codoit, Roraa e soasphunie ma npaso  orphbmiocs  ore
BCAKOM TEOKPATHUECKON OKPACKH, TO CCTRCTBCHHOTPABOBOE Yie-
Hie BRABHHYJO HACI0  BOIBLIIIAKIAIOCA HALh  BCAKEMD  10JO0-
SKHTEALUBIMD NPATOMD, HesaBncuMaro orh  vedonbueckoit  noam
phunalo, nensmbunaro npapa ecrecTrBeHHA0 U HIEK  HEOTYY-
AAACMBIXT ecTECTBONUBIXD npanh vesosbra, Beakoe nonomn-
TeJALHOE NPaBO, KAKE W CaMd TOCYAAPCTBENHAA  BJACThH, HWAA-
JAUCH  PE3VARTATOMD JOTOBIPA CBOOOANLIXG JUMHOCTER N JIOr0-
popHaro nopunuenig  practn.  OG43anHOCTL  COOJOIATE  (1PABO
OCHOBBIBAIACL Ha JIOToBOph MERLY  NOAZAHNULIMA M BAACTHTE-
gemt. Ho noww oty nopy nbawidi pagn nncareseil yreepmaaett,
NTO XOT BJACTHTEAL OUPAHHUABALTCH eCTCCTReNIRMT TPABOMT,
1O CTONTDL BHUIE NOJOENTEALIATO 1PABA, 31KOHORL, HME CAMAMSE
napasaeMbiXh, Korga vuenie o ecrecrgennovs wnenswbunHons u
phunont  npawh  vaso, L konocrarviionnoi  porrpunt  eme
10100 VACKHBAJIOCH  BO3spluie, WT0  KONCTATYHIA, OCUOBHBIE
3AKOHBL, A KOTOPHNT  OCHOBATLL NOIOMOYIN BEPXOBHON BIACTH,
HPEACEABIAIOTL PESVALTATL OTOBOPA  MEKLY  ABVMA  CAMOCTOH-
TeNLHRMI CYOBeRTAMH, HPABNTEILCTBOMD (MORARXOME) B IApO-
JoMD, 1, cablosarestno, 00a3aTedpn0  OJEHL  GHTH  cODII0-
aaexs odhumu croponamn. Dro possphuie naxoanao cedd pan-
THYGCKYIO ONOPY BL TLEXT MOCTOANNLIX'E KOMOpOMHCCAX'H I 10-
FOBOPAND, KOTOPHE 3aEJ0MATHCH MeXMAY  KOPOJIERCROI BIACTLIO
HompejcTaBuTelarMn  cocaosifi  pn  cpeie phra wo jpake By
HOBOE BPEMA BL UHePIOLL PeBOTIOIIONITLEXL  ABIGKeNif. ¢L apy-

Yy Tagoro » apepnerpedeckoe Bozaphuie na 38K0HT.



rofl CTOPOHK, Bbh BeCbMa PACOPOCTPAHEHHON eme o0 BpPEeMeHR
cpersuxh vbross miel wapoamaro cysepenmtera, BL CHIV KO-
Topoil HAPOAY UPAHALICKHTH BCRIAA KOHTPOAL Halh OCYUle-
crienieMb BepxosHoil piacti. Korja arors avaimams b nonn-
MANIH TOCYIAPCTBEHHAIO BIACTBOBAHIA, Kakbh OTHOUEHIT ABYX'b
NPOTHBOCTOAMBXD CYOHEKTORD, HApOla M NPABATEIHCTBA, Ha-
ment cedb. nacoweun, obreinuenie Bb POPMAILHOMTL TOHATIH
e aHOf 0pHARYeCKON JMUYHOCTH IOCYIAPCTBA, BIACTBYIOMEd Cyv-
BepeHHo M 1o coGerBeHHOMY npasy Halh BehMn  saemenTamn
BXOIALIAMA Bh €4 coctapb, 118  00bACHeHIA o00a3aTelbHOCTH
npaBa A4 caMoil mpaBOTBOPYECKON TOCYAApCTBEHHON  BJIACTH
GLI0 BHUABMAYTO HOBOE YUeHie 0 OPHIHYECKOMb CAMOOTpPAHN-
yeHin, camoo0askiBanin  rocyrapcrsennoff Biactn, Hamejmee
ce6b co spemenu lepaara MHOrO CTOPOHEHKOWD Bb OPHARYCCKOH
anreparyph. Bn macroamee spema oto sosspbuie ocobenso suep-
raauo samunaerca Iellinek’oms Bo Bebxs ero tpyraxs. Ho rta-
Koe caMoo0aA3biBanie He MOeTh OHTh KWPHINTECKAMb, TAKL KaKD
[IpaBo, ACXONAIEe 0Th FOCYAAPCTBA, KAKh I0PHINICCKON JHYH0CTH,
ABJIAETCA 1A Hero, He Baactnoil, Balmuped HopMoidi, a ero coGCTBEH~
HOM, CYO'BeKTABHON HOPMOI, a NOTOMY 114 CaMoil JHTHOCTR rocy-
japcTea TaKig HOPMbBI, OCHOBAHHAIA HCRJIOTHTENBHO Ha npuuuun'l;
ABTOHOMIM rOCyiapersennofi Boan, umbiors He lopuprieckii xa-
pakTeph, He XapakTeph BIACTHLIXH [PHEA30BL, a4 XapakrTeph
HPABCTBEHHAIO CAMOOrPAHUYEHIA, NPEICTABAAITL COOO0N He WpH-
ANYeCKiA TPAHMIB TFOCYIAPCTBEHHOM BJACTH, A HPABCTBEHHE;
na a1o yraswsaers lellinek’y GoarmnucTBO yYeHWX'E BL 006JacTH
nyGamunaro npasa ').

Cp nawefl ke Toukm 3pbHia mies ©pUIRYECKOd JAYHOCTH
rocyJlapeTBa BreveTh 3a co6ofi npAsHAHIe, 4TO NpPaBo, KAaK'h BH-
paxkenie Boam atofi anunocrs, 06A3aTEABHO LAA BCLXL waeHOBDL
rocyaapersa, emy nopuunennsixt. CaMm pracrywmiie ABisorea

1) Cu. 1 HOBBAWYI KPHTHEY Teopin ‘eamooGa3nBanis ¥y Dngmit: I.'Etat,
le droit objectif et la loi positive 1901 erp. 109—I181, 540 ca.
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WIGHAMH TOCY1AapCTBA, a TOTOMY BO.JA TOCVIAPCTBA, BBEIPAKAK-
maaca Bb 3aKoHaxh, o0asarejbHa M LI HHXD, Kakoe OB BHI-
COKO® I110J0:kKeHie OHA He BAHHMAJN; HACKO.BKO JKe BIACTRYIONLe
abiicteyors  npasombpro, OHmR—oOprawel roOCylapcTBa H He
Moryrs Outh orabirenst ore camaro rocviapcrsa. ['ocymapcerso,
NMOHHEMaeMoe BhL Kauectsb -lopmiuueckoii NRYROCTH, ABIAETCA
wenpembuno pesyavratroms mseberuoit npasosoit opranmsauin,
T. €, ABIAETCA HACTOJBKO JHYHOCTBIO, HACKOABKO 00JaAaeTsh
eLHHCTBOMD M BOJCIO OpraHnsoBanubiMm npasoms ke, lloatomy,
rocylapcTso H2 MOKeTb ABfcTBOBATH MHAYE W MHAYE BHIPAKATH
CBOI0 BOJIO, Kakb COrJacHO ¢b NpaBoMb uinm B (opmb npasa,
HEAYe 910" He OyaeTh BOJA rocylapersa, a vactHas Boad Thxn
AAH APYLAX® amuHocTed Bb rocygapersh, wopuinueckm  wm juia
Koro HeoGasareasHas. Monapxs, najsatel, cyih, aIMHHERCTpaNia,
HApYmMawilie 3aKOHDL, ABIAIOTCA He BHPAHTEIAMH BOJH TOCY-
papersa, AbficTByloTh He Kakh edA OpraHml, a Kakh YACTHHA JHAINA
HIN Kakh COBOKYIMHOCTH YACTHWX'b JMIG, BOJI KOTOPHIXD, Ha-
CKOABEO OHA mnporusopbunrs sakomaMs n npasy, OpPHIHYECKH
wepbicTsurensua mam gake npecryoaa '), Ilpasia, upumbpu
nofoGHEIXb  NpaBOHApPYMmeHii Bb 006JaCTH  TOCYIapPCTBEHHATO
npasBa BechMa YacTH muorouncienus.  Mporouncaenunr n
npumbps, wro Takie nenpasomBpuse awTel Haxoamam cedb
dakTnueckn Takoe ke NojuMHenie, Rake W mupasombpHme, Ho
aT0 BONpOCH (akTa, KOTOpPhE He O0ciAabigalTh BHCKA3AHHATLO
HAMA BWIIe OpBARYeCKaro navasa, 4ro abiicTsie npeicrarntens
BAACTH, HAPYIMAOMATO 3aKOHB TOCYIADCTBA, HE MOMKETh ClH-
TaThCd B COBPEMEHHOMb npanou’hpﬂom rocyxapcrss abiicrsiems
OpraHa rocylapcrsa H  BhIpameHieMb TOCYIApCTBeHHON BOJB.
Ho npn sroms jpomkso mmbre 8% BHIY CKa3aHHOE HAMH BhiIe
0 HopMatupHoii cuab ¢arrows, BL cmay koropoit arThL HOCTe-
NeHHO MOMKeTh HOJVYHTH IOPHUITECKYVIO CAHKNI0, T. €, MOKeThb

1y Cu. 061 sroms Hanienko: Cypepenurern. Heropuueckoe passurie
HAEH CYBepeHuTeTa W es Opapovoe 3Havenie 1903 crp. 362—412.



obpasoparnea vobaaenie su npasombpnocts dartnnectare  co-
croauin. Takvio NpaBoBYW Canrmino noavawan, kakt nwswherio,
n th uacnaversesnna wsnbnenia w mapywenia ahitersyionaro
NPaBoOBOrO CTPOA, KOTOPHA ObLIR BH3BAHB JaiKe PEBOJIOLIAMM,
He roBopa Vike o mMenbe EpynnuNn  wapyvimeniaxth  npagonoro
crpos.

Bo wseakont caywah, orrbuas orors Baactomi XapacTept
MPAaBOBLIXT HOPML, Mbl HHCKOJIBEO He KeIaeMb o0cIaduTh RXb
HPABCTBEHIEE YCTOM R HA3HAYEHIe, a4 TAKEKe He ReJaeMb ocaa-
OHTH TBOPUECKYIO CHIY OGLIECTRENHBND WISATOBT WL 004acTH
upasa. Ilpaso Thyn Goawme Gyaers npuGimkarThesn Kb cpoeMy
nieany n coorgbreTsosars cpoemy masuaueniio, whyvi Goabe ora
HOPMATHRHAA CHIA OVIeTH PYROBOANTHCE HPABCTBOIIBIME DHH-
wanaMn worhvn TpefoBaHIAMI PASBHBAKMAIOCA OOHIECTRONHATO
CO34AHIA, KOTOPHEI NPeUbABIAIOTCT Kb NPAROTBOPYCCKON BIACTH,
H aumn toraa Mol MOIR OBl CORFACHTBE b (JOPMYJI0N, 4TO
UPABO — PEIYINPYEMIIT C000PAsHo  ¢h  COPABCLINBOCTLI)  MeXa-
HUBMD  OOIECTBeHIBXD OTHOWeRIT ).

Hpagersennua ocnosm odwectsennoit skusun n - coorshr-
cTBie upaBa OGUECTECHNOMY COBIANII0 ABLIIOTCA  BHCHICH ra=-
pantieo ALfCTBIN NPABOBHIND HOPME 1 CHAW  TOCYAADPCTBEHHON
BARCTIL

Bsanmorbkiicteie upasa n 00nEecTBeHNLND WICLTOR, Clpa-
BOLIMBOCTH ApEO suipageno Myposuesuiys,

Roraa, rosopurt Mypomiens, B1 o0uiectss NMEponexoinrs
Gpoenie curh  HoOMlell, KOUIL 3apomAAcTea HOBLI HOPAJOKD
na envbny crapony—roraa «nonpoct o npash no cupasejpin-
BOCTH HIPACTL Bh OOIECTRONIOMD  CORIANIN  HePBencTY Uy
poan: BhL H['lll'l'HIlOIIU.IG'I:]-'HH(f'I'l] ATHX'D JIBY XD ]IO!!HTil'L crpapei-
JHBOCTIR T HIpaBa, O0UICCTRCHTTIOE ('u:m;mie BOIIONACT S TO 1B0I-

1) Combotheeri: Coneeption juridigue de PEge 1508 erp. t: o Le drvoio o'est
le jen regularisé de la rélation sociale conformement & la justice®,

Ero me: Conception du droit et de la politigue s Revae  sénérale  du
Droit 1861 erp. H20. j L



CIBEHHOR COCTOHMNIe, KOTOpPOe OHO lepeknsaeTh»... « [[paso ecrs
nopAxoKs ALACTBATEAbHBI, COPABEATHBOCTb—NOPALOKD JKesa-
teablniii; npaso peh suaory noero abicrsie nenwraBaloThL  Ha
cedb karkn peadnuui parThL, Wh CHPABELIHBOCTII CTPEMATCH KAKDL
&b -npeaay, o sorn  crpesmaenia  ywbuumsawres  venbxons
Hiea hl0e CTAMOBHTCA peatbiuMb. CHpaselInBocT. cTauoBuTCeA
npasoMs,.. IIpoTHBONOI0KIOCTE CHPABLALTIBOCTI | 11paBa TepAeTh
ceoe anavenie; Gopeda savbuaerca  mopoms n o sylicro  asvxh
GOPIOUUXC NPOTHBOMOJOKIOCTENT NOJYYARTCA OLHO HPABO, Tap-
Moimpyomee ¢b TpedosauiamMn Buepauned cupanegansoctiny ).

J10TH  nponeect  szanMoxbLiAcTBiA  ® npotaBonocTapIenin
OOUECTROHIBINT IAPAIBILIXTG TPeOOBAIA CUPABELTHBOCTI NPaBY,
LAh HOJ0MITe I nnoNy  HOpEERY,  MOBTOPACTCA HEenpepuBio  BhL
HCTOPIN PasBUTI HPABOBON SKMSUIN HE TOABKO  NOTOMY, WTO He
MOeTh OMTh  noanaro  coorsbrersin Memay  norpebuoctavn n
nieanani oGuecTsa 1 MOAQKHTCALHMME NPABOMH, HO W IOTOMY,
1o, BOOOGNIE TOBOPH, HPABO HpelcTasiaers codoit 10 ussherioi
CTEHCHN  KOHCEPBATHBLOe 1a4a10 0 YACTO oTpakaerh wh cehh
apxapueckie nepeikuTih npouttaro, ne coorsbrersyioutie cospe-
MCHIBIM'D )’C.‘lO]ii}!.\l'Ia NS 1 9THYeCcrumM L ll():;‘.}p'['-l!iﬁl.\f'h parmnaro
obuecrsa nan orbanuniNn ero kaaccosn. Jro  necopepmencTio
NOJOIKNTEIBUAIO npaBa, ero necooTshrersie 00IMECTRCHHLIM T Tpe-
Gosamiays 1 oTHUecEuM L BossphumiaMn  oTrbALIMNT  Tnunocred
i WhAnXs EIacconh aspiercd oanoi nsh rraswhimnxn upn-
UL f)ﬁ[):l:i(liiillliil e Tan’h HaseiBaeMaroe ectecTseniiro lpaea,
Ho whbre nagodnocrn noiBoAnTL HTOTL  BPOINECE:  NOLL  3HAMI
« BOZPOMIACHIA  ecTecTBennaro npasa», 3ikcn cuopn we o cao-
BAXT TOJALEO, TaKbh Kakl OLHOBPeMCHHOEC HOABRICHIe HOL 10H-
TIC MPABA BCARATO POJNA ITHICCKHXT OOIECTBOIIKIXD TPeOOBAL
i CYOLeRTHBHBND VORELeUin n vhxs  practnwxn,  odieodisa-

1) Mypoxuesn: Hpaso n cupaseginnocrn, Chsepuuil Bherunkn 1892
erp. 256—257.

Cu. ramke 3. Tagows: Jsoawnin  gpasa 1 00MCCTBEHEOE Codlniie
(pyccr, nep. 1904) erp. 120—139.
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TeARHHND HOPMb, KOTOPRA BL obwecrsh b cniy csBoero csoe-
ofpasnaro xapakrepa suabamancs pb ocobyio rpynny  nopss,
BCOrla NPU3UABAJICH NPABOMG, MOKETH NOBECTH Kb uyrannmh
upercragienii vh  wayklh npasa, zoropas m 0 CHXH TOpDH He
MOKCTH TOXBAINTLECA ACHOCTLIO W OOHICHPHZHAHHOCTLIO JTaiKe
OCHOBHBIXD CBOUX'E HOUATIH,

Joisn toro, wrodu BaswBath OOUECTBeHHLIA  Bossphnia n
TpedoBalid, NPeUbABTACMBA Kb NPABOTBOPYECKOR BiaCcTH. npa-
BOMb, XOTdA Gbl @CTeCTBeHNBIMD, CVINEeCTBYOWAML Hapasnb b
OOHeNPHBHANALMML  HOSHTABHBIMG  NPABOML, HVIMKIO 10KA3aTh,
noueMy ke, MMeHHO, Tagia Tpedopamia ABIMOTCA HPABOMD, Kakie
V HAXDL COJEPIKATC  OTIMUHTEALHLIC TIPHSHAKH, lajouiie Bo3=
MOKHOCTH HA3BIBATL BX'h NPABOMT, a4 HE HPABCTBOHILIMI, 110-
anThyeckuyMn n 1. u. posapbuiamn.  Cropomnukn  nogoii  nien
CCTECTHOHIATO HPARA TAKUXDL AOKA3ATCILCTED HaMbL HE JAI0TDL.

Jdbaaers oro cobersenno anmb ot npod, Herpaasmurii,
KOTOPHIT, Kpomh 1O3NTHRHArO nOpaBa, HPR3HALTHL elle  HHTY-
HTHBHOE 1IPABO. UPI TeMDh VERSHBALTL, 4TO OTINIATEALHON dep-
TOl, JOZBOJAIONEN OTHECTH HHTYHTHBHEIA HODMBL Kb Ipany,
ABAACTCA MXDB ATTPHOVTHBHOCTL, KOTOpa:n, no ero uubuio, cay-
ARTH OTIMUHNTCABIBMT NPU3HAKOMDL BCBNG  NPABOBHIXT,  HOPMb,
b TOMDBL unerh, nonosmrusmaro npasa. Ho tars rawn  arrpu-
OyTHBIOCTE cBoilctsenna nooGuie BebMn  BOpMaM® 10LKencTBO-
BamHia (a He OMMOI0 TuiAbko upasa), toropsa onperbasorn mame
OTHOMENIE Kb APYIANT JHUAMGL, TO H10THL  Kpatepiid  arrpuiy-
THBHOCTH HE 1aeTh HaMnL HHKARON BO3MOmHOCTH Bulbinth n3h
Beell Maceh CYOLeRTHBHBIXD HOPMDL A0LKHArO Takh HashBacMbi
HETYOTHBHLA  0pujuseckia  nopust  n, cabiogareasno, npifitn
L BHBOLY, YTO CYHLECTBYCTH eige, KpoMb mosmrusuuixi, odnie-
00:34TeAbHBIN D HOPMD Opasa, wieadbioe I RITYATHEIOe [TPaBo.

Hrawn, mn npuuan w6 yobikienio, 9rto  upaso npeacra-
BAdeThH COO0I0  10J0@ITE. ILHBIA llU])Ml:l, Il.‘\-l'l'-l()lll.i!l HpH3OAKH. Ko=
TOpHE MBI (JIE])E,’L‘]].IH.’HI BLIHNe, C}'IIH‘C'I'BU]H!H;IE TAR'L HAZHIBACMATO
ECTECTBOHIATO, DANIOHAALHATO W, LARB €ro HaspBaiorh elle,
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«HIeAIRHAr0» npasa—Mel oTpuuaeMs. Ho npummman amume no-
surusroe onpepbiedie npapa, M OTHIOIb JAICKO He OTHOCHMCA
TAKDL  OTPHUATEIGHO Kb CCTECTBCHHONPABOBON  JOKTPUED, Kakb
o1o abaaoTs MHOrIe MOZUTHBACTL.

Savbuareanna cyasda miem ecrecrsensaro npasa! ITpofia
¢b rarums Gaeckomt  whbaoe roicaueabrie  kyabTYpHOR  KESHN
yegopluecia, aTa mrea GbUIA CMATA TOPKECTBYIONMD TeUeHIeM D
neropusysa u nosurnsmsMa v 19-m1  wbeb.  Rasanocs, ona
aomkAa  OuTH  OKOHYATEILIO clava  wbh  apxuss  mayku. Ho
BApyrs, Bb kounh 19-ro n mavaxb 20-ro sbra ngea ecrecrsen-
HATO Npasa ORMBIgETCA, Noayvaers Hosyio, oOoxbe maymuywo
dopuy, 1 odunopienad, NOLICPINBACMAA BHANMMI NpeJIcTABR-
TeHIMI nayru npapa, BHOBL MOJXHHMACTCH i 00ff €L CBORM'D
TOPKCCTBYIONMMDL NPOTHBHIKOMD, HOZUTHBH3MOML M NCTOPH3-
MOMT, TPeOyd OTY4eTA BL HONPANim CBOMXDL NpaBh W BO3Bpa-
NCHIA CBORIO YTpaueHHaro suauellin uh UPABOBON kusim -
Josbuecrsa. Orneernch npeHeGpeEnTEILHO Kb OTOMY BO3POKIe-
N0 eCTECTBRHIONPABOBON HALH OPUCTE—IO03NTABACTL HE MO-
aerh, Heapsa we npnsajymartees magn upmuppaMm croib samb-
HATEILHON  KMBYUeCTH W CHABL OTON IIeM:  Vike 0110
OTO JIABOARTL & MLICIE,  YTO  CCTeCTBEHHONDABOBAI JORTPITHL
e npegerasania codoit Jmue 0410 clIomoe 3a6Ivicaenie, omua
sarmown B ocedh nowhnima navecria, ROTOPLIME Hecupabel-
auso npenedperau ea nporusnusn. oo wbnmma croponu
SARTIONAINCL BL l[lll’[)ﬂlii)rl HACOA0UHTCCLen l.'lHlTIl]i'I} HOJOd =
TOIRHATO HPABA L BH NOCTOANNOMT CTPeMACHIN OCYIECTBHTH Bb
RISHIL NPABOBLIE JeTH KVILTYPHAro o0miecTReHIAro cosnania,
BHCCTH HTHYECKIR DICMENTH CHPABETHBOCTH N 00BH KL 0.k
AeNMY L TORCEAHOBUYI0 H 4acTo BechMa  cyposyvio abarearnocrs
IPABOBOro  Mexairsya.

Mu nywbent  Bh o Boly  Docesmatn  0coOYVI0O  padory  pas-
CeMOTPBIi0  eymectsa  ecTeCTBOHIONPABOBOT  NIeN M el SHid-
wenid  ana  opmenpyiennin,  3aben  sme  wora  orpasmimMes
savBuaniens, wro ne cabiyern, o acaromi cayuak, nosTopaTh,
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OMHUOEH  eCTECTBOHNIONPABOBCI  JNORTPAHULL H  BBOXNTL  CTAPHIA
AYATHSMDL BB @ANHOC  nOHATIC upasa, pasdnBad ero Ha aBsa
PAZHOPOHKIXD  ABASRLI: HPABO NOJOENTEILHOE W [PABO  ecTe-
CTBEHHOR, pauionaisHor,

—



