KOA 3K3eMnnsApa 817598

0O

[IPABO
ekl ]mg@%u

HaykoBo-npakTuiHe ¢paxose BUAAHHA

3acHosauxe y 1922 pouj Buaaerbncs WOMICAYHO

CaipouTBO Npo AEPXABHY PEECTPALto: MNepeannatknii inaekc: 74424
Cepis KB Ne 17414-6184NP

Appeca pegakuiiiHol konerii: fonoBHMA pepakTop:
04107, M. Kuis Cesitoubknii O. 1.,

syn. Barrosyriscbka, 17-21 NOKTOP IOPpUANYHWX HaYK,
Ten.: +380(44) 537-51-10 npodecop,

E-mail: info@pravoua.com.ua akapemik HAMpH Ykpainn

IOPVUANYHUNA XXYPHAI «MPABO YKPATHW» BHeceHO po:

(Haka3 MinicTepcTsa OCBITY | HaykM YKpainu
Bif, 15 kBiTHA 2014 poky Ne 455);

*  MiXHapOAHOT HAYKOMEeTPHUYHOT 6aau gaHux
«EBSCO Publishing, Inc.» (CLLA)

o

*  MixXHapOAHOT HAYKOMETPUYHOT Ba3u gaHux
«Index Copernicus International» (IMonbwa)
(nuctonapg 2014 poky);

*  MixHapoaHOi HayKOMeTPUUHOT 6a3u paHux
«HeinOnline» (CLLIA)
{MiuensittHa yropa Big, 11 cisna 2016 poky).

BUIOABELLb
©® Bupnasunyuia Ljim «IH IOpe»

5/2017

H'Iq&

a4

* ' epeniky HayKoBuX (paxoBUX BUAAHDL Y rany3i OPMANYHNX HayK

(Niuenaini yrogu sig 16 TpasHa 2013 poky Ta 1 TpaeHs 2015 poky);



OCTaHHI AeCATHDPIUYS] HHBLIbHE
IporecyajibHe MIPaBo PO3IISILAETh-
—F Cs1 K CaMOCTiHHa Taay3b IIPaBa,
a HOTO NIPeIMETOM BU3HAYAIOTH CYCIiMbHI
BITHOCHHH, SIKI BUHMKAIOTH TIPH 37ific-
HEHHI IPaBOCY//isT y UHBIIBHUX CIIPABaXx.
Taxuit mixxiz, 6e3ymMoBHO, € Bkpaii Bax-
JIUBHM, OCKiIBKH 4. 1 ¢T. 55 Koncruryuii
Ykpainu nepenbadae, mo npagsa i cso60oH
TPOMa/IAHIHA 3aXUIAIOTLCS CYI0M, TOOTO
3aKPIIUIIOE IIPABO HA CYIOBUI 3aXHCT, sIKe
B MUKHAPOZHIN MpakTuui Aictano Hassy
<«IIPaBO Ha CY/1», ab0 «IIPaBO Ha PABOCYL-
As1». BOHO 3a CBOEIO IPUPOIOI0 HAEKUTD
A0 OCHOBHHMX KOHCTHUTYUiHHMX HpaB
JUONMHH 1 TPOMAJSIHUHA, Ma€ 3arajbHUi
XapakTep, He Moxe OyTi oGMexeHUM
1 PEATI3YETDCST BIATIOBIAHO 0 TIPHHIIUITY
BEPXOBEHCTBA IPaBa y HATEXHUX CY[O-
BUX Npolleiypax MpaBoCy/sl, SIKi rapaH-
TYIOTh IIPABO Ha CTPaBeIJIMBHI CyA0BUi
posrasaz [1, 410].
3rignosicr. 1 LlusinpHoro iponecyais-
HOro kogmexcy Ykpainm (gami — IIIK
YKPalHH) HOTO 3aBAAHHSIMI € CIIPABEIH-
BUM, HEYNIePe/PKEHHIT Ta CBOEYaCHHIT pos-
[As7 1 BUPIEHHS IUBINBHUX CIIPaB
3 METOIO 3aXHCTY [TOPYIIIeHUX, HEBU3HAHUX
aﬁo OCIMOPIOBAHMUX I1PaB, CBOOOX 4u iHTepe-
ciB (hisuyHKX 0cif, 1pas Ta inTepecis IOpH-
ATHIX oci6, iurepecis mepxasi. Orxe,
UMBLIbLHE CYZIOYUHCTBO MA€ rapaHTyBaTH i
3abesrieuyBaTi peanisaiiio npasa Ha CYIL
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BYEHHA ITPO ITPEAMET
HHUBLUIBHOI'O ITPOLIECYAJIBHOTI'O ITPABA

B. KOMAPOB
npogecop, axademix HAIlpH Yicpainu,
NpOPeKmop 3 Hae4a1bHO-Memodunoi poGomu
’Haut'ona./tbnoeo 10pudu 020 yHieepcumemy
imeni fpocaasa Mydpozo,
sacayxcenui ropucm Yipainu

BYEHHS# MPO MPEAMET LUMBIIbHOIO MTPOLECYAJIBHOIO [TPABA

[HBUIBHOTO CY[OYHHCTBA, & i 11pu pos-
Azl 1MUBLIBHMX CIIPaB HINMMH OpraHa-
My [IMBLIBHOI IOPMCAMKII, HA OCHOBI
foro, 1O 3aKOHOIABCTBO nepenbadae
MHOKHHHICTD  1ponecyanbHux  GopM
3aXMCTY UMBITBHHX TIpaB (apbiTpax,
roBapHChKI cy/u, HoTapiat Toio) [2, 81].
dpumie audepenuianil UUBLIBHOI
{OPHCIHKIII ICHYE 1 ChOTOMHI, HE3BAKAIO-
41l Ha IPMHIUTIOBO HOBI 3acajii OpraHisa-
i Ta QYHKIIOHYBaHHS CY/OBOI BJIAAH,
y KomcTuryuil Ta B 4HHHOMY 3aKOHO-
JaBCTBI YKpaiHu.

Bigrosizno a0 ctr. 16 Ilusinpuoro
xompexcy Yipainu (gam — HK Yxpaini)
32 3aXHCTOM LUBIIBHUX [IPaB Ta iHTEPECIB
koxkHa ocoba Ma€ IMpaBO 3BEPHYTUCSA 10
cy/y. 3aXHCT HHBUIPHUX TIPaB Ta inTepe-
ciB MOKe TaKOXK 3[IACHIOBATUCA i B aMi-
picrpatuBHOMy mopsinky (ct. 17). [esxi
TPYZOBi CHOPH PO3TIANAIOTHCS KOMICis-
MH TI0 TPYJOBHX CIIOpax, 3a BUHATKOM
CcropiB, WO MiAATAI0Th Po3risALy Gesmo-
cepeliHbO B PallOHHUX, PaliOHHUX Y MICTI,
MICBKUX YM MIiChbKpaHOHHHMX CyZax
(ct. 232 Kozekcy 3aKoHIB 1po Tpailio
Ykpainn). 3axucT HUBIIBHUX IIPAB MOXe
3AificCHIOBATH 1 HOTApiyc UIIAXOM BUMHEH-
H BUKOHABYOTO HArucy Ha OOProBoMy
JIOKYMEHTI y BUIIAZIKAX 1 B MOPSIAKY, BCTA-
HopJsenux 3axonoM (ct. 18 LK Ykpainu),
a TAKOX TPETEHCHKUMHU CylaMHu (3aKOHU
Vipainu «IIpo Tpereiicbki cyan» Ta «1Ipo
MIKHADOZHMIT KOMepLiiHIH apbiTpak»
(mam — 3akoH)).

OcraHHIM 9aCOM TAKOX aKTyalli3y€Th-
cs1 ipo6yieMaTHKa BIIPOBA/KEHHSA Mefia-
Uil (mocepeaHMITBA) SK CHEIHPITHO]
GopMu  po3TNALY LHUBLIBHUX CIIOPIB
[3, 86—92]. Ypewiti-pert, 3aXKCT IHBLIb-
HUX TIpaB Ta IHTEpeciB Moxe 3AiHcHIOBA-
THCh SIK CAMO3AXHCT, CIOCOOH AKOTO
MOKYTh 06HpaTHCst 0cOO0K0 YU BCTAHOB-
JIOBATHCS JOTOBOPOM 200 aKTaMy LUBLIb-
HOTO 3aKoHOzaBcTBa (wactuuu 1, 2 c1. 19
K Ykpaiuu).

DopMH 3aXUCTy — KaTeropis 1UBLIb-
HOTO TpolecyanbpHoro mpasa [4, 17; 5, 17;
6, 53; 7, 13; 8, 265—-269]. 1llo crocyeTbecs
CrocobiB 3aXUCTY, TO 1le KaTeropis mare-

.O‘{eBI/IJ_IHO, [0 CYCIJIBHI BiHOCUH
AKl BUHHKAIOTh IPH 3AifCHEHHI IIpaBo
CYALT y LMBIIBHHX CIPaBaX, MAioOTh CIie
HHCI)I.IIHHI‘/’I xapakrep. Ha BiaMminy Bi
CYCIIJIBHUX BiJIHOCHH, SIKi € TIPeIMeTo
IPaBOBOTO DETyJTIOBaHHs Taiysedl Mare
plaJbHOTO I1paBa (UMBIABHOIO, ciMeliHo
0, HUTJI0BOTO, TPYAOBOIO Ta iH.), BHHI
KalOTh /A JIOCSITHEHHS TIEeBHUX €KOHO
MIYHHUX Ta IHIIUX LiJel; CyCIiabHI BiHO
CUHM Yy cepi sxilicHenHs npasocyur
Y UMBUIBHUX CIIpaBaX BUHHKAIOTH 3 METOI)
POSIJIANY HUBINTBHOI CIPABHU 31 CLIOPY Mik
3alHTEPECOBAHMMH 0COOaMHU Ta CYJ0BOT
3aXMCTY MOPYIIeHWX, HEBH3HAHWUX ab
OCIOPIOBAHUX CY0'€KTUBHUX NpPaB, CBO
691_1 abo iHTepeciB y 383Ky 3 peaiza
UIEI0 3aiHTEPECOBAHMMH 0cO6aMH HpaB
Ha CyZOBHH 3aXHCT.

YaBIeHHS TIPO NpeaMeT IUBLIBHOTO
IIPOLECYaIbHOTO TIpaBa IK CHCTEMH Bifl
HOCHH y cepi saiiicrenns npasocy v
UMBUIBHUX CNIPaBaX CTAJIO TPaJMIiifHmN
1 Malke 3araJibHOBU3HAHUM.. BomHowac
y 60—)5 POKax MHHYJIOTO CTOJITTS
M. 3eiinep sanpononysas koumemniiio
HMIMPIIOTO PO3YMIHHS TIPEAMETa IMBijTh-
HOTO TMpOollecyasbHOTO MpaBa. ABTOp
OGTPYHTOBYBAB TakKy MO3UILI0 THM, IO
[PEAMETOM IUBLIBHOTO MPOHECYaNbHOTO
npasa e OiIbII HMpPOKe KOO BigHOCHH
Kl BUHUKAIOTh HE TIMbKU NPH PO3LIAL
LUMBLIbHUX CIPAaB CyAaMH y TOPSIKY
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piabHOTO HMBIPHOTO TNpaBa, sIKi 3IHH-
CHIOIOTBCSL ¥ MEJKax MeXaHi3My ITPaBOBO-
ro perynioBaHHs BIAMOBiAHOI rajnysi
MaTepiasbHOTO MpaBa Ta 3aCTOCYBaHHS
CYZOM Y {HIIM IOPHCAUKIIIHHUM Opra-
HOM HOPM MaTepiajibHoro npasa. Dopmu
3axMCTY 32 CBOEIO CYTHICTIO — IOPUCIUK-
HiliHI Hpouexypu PO3LASLY LUBIIBHHX
crpaB, a TOMY 3MICT 3aKOHOJABYOIO
BU3HAYEHHS (POPM 3aXUCTY CYO'€KTHBHUX
[paB Ta iHTepeciB NOJISITa€ y TIPAaBOBOMY
3abe3neueHHi peamisalil 1UX IPaB yepe3
BIAMIOBIZHI MEXAHI3MH IPABO3ACTOCYBAH-
Hst, TOOTO 3a JOMOMOTOI0 BiJOBIAHUX
IOPUANIHUX TPOLEAYD.

DaxT HasABHOCTI Pi3HUX (HOPM 3aXHCTY
[UBIIbHUX IIpaB i TPYHTOBHOI KOHCTHUTY-
HiliHoi pernaMeHTarnil sumie chepu cy10-
BOI BJIAJM Ta 3acaj MpaBocyiasd (cTar-
i 124, 129 KoncruTyuil Ykpalnu) miaso-
IIUTH O MUTAHHS TIPO T€, YA ICHYIOTD JJIst
1[BOIO TIEBHI MPAYHHH.

C. Kypunbos, kUil OJHUM i3 HEePIIUX
JOCIIKYBaB Lo TpobiieMy, 3alPOTIOHY-
BaB THIOJOTIYHI XapaKTePUCTHKH (HOpPM
3aXMCTy UMBLUIBHUX MOpaB, IPYHTYIOUHCDH
HAa HAsIBHOCTI OO'€KTHBHUX IPHUYUH ISt
1[bOTO, 3 MOTAsAY TepeBar (IPOCTOTA,
AOCTYMHICTB TOMO) Tiei un iHmoi hopMu
Ta e(peKTUBHOCTI IIPaBO3aCTOCYBAHHS.
@opMH 3aXUCTY [[HBITBHUX IPaB 1 32KOH-
HUX iHTepeciB BiH kjaacH(IKyBaB 3a
XapaKTepoM 3B'A3KY IOPHCIHMKIUHHOTO
OpraHy 3i CTOPOHAMH CIIOPY, BUOKPEMJLIO-
104N IIPH [bOMY: 1) BUPIlIEHHs CIPaBHU 3a
JOTIOMOTOIO IOPUCANUKIIHHOTO aKTa OAHIEL
31 CTOpiH CHIpHUX [PaBOBIAHOCHUH;
2) BUPIIIEHH CIIPaBU 32 JOTIOMOI0IO aKTa
opray, 0 HE € Y4ACHHKOM CTiPHUX IIpa-
ROBIZIHOCHH, aJie TIOB’s13aHOT0 3 O/tHUM Y1
ofoMa yyacHMKaMH CIiPHOTO TpaBOBiA-
HOTUEHHS TIeBHUMH NMpaBoBrMu abo opra-

HiZaIiHUMHI 3B’A3KaMM; 3) BUPILIEHHS
CpaBH OPraHOM, HIO0 HE € YYaCHUKOM
CIIPHUX TPABOBIZHOCHH i He TIOB sI3aHHi
3 HUMH TIPaBOBUMHE 200 OpTaHi3alliiHIUMH
BiHOCHHAMM, KpiM niportecyanpHux. [Ipu
(bOMY HayKOBEIlb 3BEPHYB yBary, O Bil
XapakTepy 3B’S3Ky IOPUCAUKIIHHOTO
opraHy 31 CTOPOHAMH y CITOpI 3aJIeKHTh
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3afeaneueHHsT 06'€KTHBHOCTI y PO3IJIALI
cropy, 1o €, MabyTh, OCHOBOIIOJIOKHUM
[9, 162, 170-171].

Mestki TeOpeTUKH HUBIIBHOTO IPOLIECY
BBAXKAIOTH, WO HASBHICTh JeKiTbKOX
(opM 3axucTy LHBITHHUX IIPaB € 00'eK-
TUBHOK HEOOXIIHICTIO, X04a Y CTaHOB-
JIeHHI CHUCTeMM (POPM, y TPAKTHIN BHKO-
PHUCTaHHsI OKpeMHX (OpM 3HAYHY DPOJIb
Bizirpac i cyb'exruBuuit daxTtop, axuii
BH3HAYAETHCHA E€KOHOMIYHHMY, IOJiTHY-
HUMH Ta iHmmmu obcraBunamu. Yepes
ocoO/IMBUI XapakTep AesKuX npas abo
ocobiiBe craHoBUIIE BOJIOAAPIB TIPaB Ta
3 IHIIMX MPHYHH JlepiKaBa 3aTHIIAE YACTH-
Hy ¢yHKUi i3 3axwMCTy NpaBa y BigaHHi
aIMIHICTPaTHBHHUX OpraHiB abo mepenae
ix inmum opranam. Cyzmosa (hopma 3axuc-
Ty 1IPpaBa ‘€ TOJIOBHOIO, ajie He €IHHOIO
(hopMOIO  IOPUCOUKIIIHOI ~ AiAIBHOCTI
[10, 54-55]. Inkonu MHOKMHHICTL GopM
3axXyCTy IpaBa BYeHi MOSICHIOIOTH HIEI0
NEKiIBbKOX PaKkTopiB — crenndikoio npas,
IO IMAAATAIOTH 3aXUCTY abo OXOPOHI,
CKJIaiHICTIO  abo, HaBNMaKH, MPOCTOTOIO
Mi3HAHHS IPAaBOBIAHOCHH i lipaB, 1[0 TIi/j-
JISITAIOTH - 3aXUCTY, CTyIE€HEM PO3BUTKY
JEeMOKPAaTHYHUX TIPOIIECiB Y CYCHiIbCTBI,
MpaBoBUMHY TpaxuuisMu [11, 22].

Hapeneni HaykoBi crniocTepexxeHHs Ta
y3araJbHEHHSA  TaK YK 1HaKHIe HificHO
BiI06paXkKaOTh NEBHY 3aKOHOAABYY IPaK-
TUKY. BogHouac cyvachi 3akoHOzaBcTBa
BepeTh 3a OCHOBY NpPiOPUTETHICTH CYZO-
BUX (hOPM 3aAXHCTY, IPH HBOMY 3aKJIaIAI0Th
MOJK/IUBOCTI 3aXMCTy LHBIJIBHHUX IIPaB
B {HIIKX NIponecyaabHux (GopMax i Hecy-
noBUX popMax 3axucty. Y Teopii LUBib-
HOTO  IpOILECyalbHOTO TpaBa HeCyHoBi
(hOpMH 3aXHCTY HA3UBAIOTH AJIBTEPHATHB-
aumu (12, 219--226; 13, 16-18; 14, 102—
107]. Ilpu oMy BHKODHCTAHHSA albTEp-
HAaTUBHMX (DOPM 3aXHCTY Ma€ AHUCIHO3H-
TUBHUI XapaKTep Ta He BHKJIIOYAE MOXK-
JUBOCTI cymoBoro 3axucty. Kpim Toro,
BIIPOBAJKEHHA - aJITEPHATUBHUX (HOPM
3axucTy i (HOPMYBaHHS BiAMOBITHHX
THCTUTYIIMHEX MeXaHi3MiB i npouenyp
PO3TIIANY  IUBLILHAX CIIPAB OMIHIOETHCS
SIK TO3UTUBHUH MOMEHT 1 (hakTop PO3BaH-

Ta)kKeHHsT CyZiB, 3abesmeueHHsa oc:
HOCTI IIPaBOCY/IsI, [PYHTYIOUHCH Ha T
10 B CyYaCHHX yMOBaX, i lle CTOCYET
BCIX JlepKaB, JOCTYII [0 HpaBoCy.
€ YCKJIaJHEeHUM BHACHIIOK HU3KY ich
YHX MEPEIKo — Hee(eKTUBHOCTI Cy.
BOi cHCTeMHM, TPHBAJIUX CTPOKIB POILL:
Iy CIIpaB, AepXaBHOIo MHUTA 1 Binmey
HOCTI e(EeKTHBHOI CHCTeMHU IpPaBo
NOIIOMOTH, HEBUKOHAHHSI CY/OBL
pimens Tomo [15, 7-10].

Haapnuicte  pisuux dopm 3axuc
UMBIIBHUX NPaB — TO3UTUBHUI (bar
y KOHTEKCTi He suie 3abesrnedyens
3aXHCTY LUBITbHUX IIPaB, a # Y KOHTEKC
sabearedyenns i peanisaili izei mpasoc
7is1, HOTO IOCTYIIHOCTI SIK BasKJILBOTO TI,
BOBOTO iHCTHTYTY. ,

Bignosin#o mo n. 1 cr. 6 Konsenn
PO 3aXUCT TIPaB JIOAMHU i OCHOBOII
JOKHHX CBOOOJ KOXEH Mae IpaBo I
CTIPaBEeJTBHIL i my6TiyHMi POSIIIsE Hol
CIIPaBH  YIIPOAOBX PO3YMHOTO CTPOR
He3aTeXXHHM i 6e3CTOPOHHIM CyZIOM, BCT
HOBJIEHHUM 3aKOHOM, SIKUIT BUPIIIUTS CII]
1100 HOTO MpaB Ta 0O0B'SI3KiB IIUBLIBH:
ro xapaktepy ab0 BCTAHOBUTH OOIPYHT

BaHICTh OYIb-SIKOTO BHCYHYTOTO IIPOT
HLOIO KPUMIHATBHOTO OOBHHYBaYeHHS

Cynose = pimeHHSI  TPOrOJOIIYETHE
my6utiuno, asne mpeca i mybmika MOX
OyTH He TOUYIIEHI B 3a1 3aCilaHb TTPOT
TOM YCBhOI'O CYA0BOTO po3riisigy abo o

YaCTHHH B IHTepecax MOpasli, TpOMaz

CHKOTO TIOPSAKY UM HAI[iOHANBHOI He31n
KH B I€MOKPATHYHOMY CYCHiIbCTBI, SIKIH
TOTO BUMAraloTh iHTepecH HEIOBHOJIITH
ab0 3aXMCT [PUBATHOIO KMUTTS CTOPL
abo — Tiew Mipow, U0 BU3HAHA CYIO0
CYBOPO HeoOXinHoI0, — KOJH 32 0cobi
BUX 00CTaBMH TyOJIIMHICTD PO3TISA
MOJKe 3alIKOAUTH IHTepecaM HpaBoCyL

CBpOTEHCHKHI CyZ 3 NpaB MOAUH
(manmi — €CIUI) npu TirymadeHHi 1i
HOPMH Y YaCTHHI PO3YMIHHS CYAY, CTB
PEHOro BiMOBIHO 0 3aKOHY, BUXOAUT
3 TOTO, IO TIOHATTS CyAY CJi TayMadu
Yy IIMPOKOMY 3HAY€HHI; BiIHOCHTH I
HBOTO T103aCyZIOBI Ta KBa3iCyl0Bi opraml
Tak, y cnpasi «Jle Konr, Ban Jlese
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i Jle Meiiep mpoTH benprii» €C;HJI BKa-  BU3HAYAE akT He nHIIE pgam;no’i B3ae-
3aB, 1O CYIOM € OpraH, WO BIANOBiZa€ MOl PaBa HA CY/ HA HALIOHATBLHOMY i
TAKMM BHMOTaM, SIK HE3QIEXKHICTh MO0 MIKHAPOAHOMY PIBHSX, a i akt oHTOIO=
BHKOHABYOIL BJIaIM 1 CTODIH IPOIECY, TPH-  TI4HOi €AHOCTI MPaBOBiAHOCHH, 1110 BUHH-
paliCTh MAHIATA 4IEHIB CyMIy, TapaHTii KaioTh Y 3B'A3Ky 3 CYAOBHM DO3LIANOM
CyZIOBOIL IPOTIE/YPH. BiznosiaHo 710 115010 MOAO BUSHAYEHH:L HUBITBHAX NpaB Ta
i BU3HAB cymoM Amnessuifiny Pany o6op’askis.

OprieHa JiKapis, Mo PO3T/AZANa CKApry : ; iBe-
sasiBHUKIB Ha pimenns Paau Opaeny Joe BU3HAYaJIbHl 6a30Bi KOHCTUTYLIHHI
ikapis nposiniii Cxigna (DuraHApis Mpo  HIHHOCTL MPaBOCY/A — TPaBOCY AN
ro30aBIeHHsI X paBa 3aliMaTuCA JiKap- B YKEHIHI 3MIICHIOETHCS BUKJIIOYHO CyAa-
ChKOIO TIPAKTHKOIO TIPOTATOM IEBHOTO MU I YHEMOXK/IMBACHHS JENCryBaHHI
yacy 3a [OPYIIEHHS HOPM MHpodecifiHol (yHKIIHA CyAiB, a TAKOXK MPUBIACHEHHA
eruku [16, 340].
TakuM YuHOM, TIpobiieMa hopM 3axme-  JTOBUMH 0cobaMmis; MOUIUPEHHST JOPHCANK-
Ty, X04a TEHETMYHO Ta IHCTUTYUIHHO 1l Cy/iB Ha 6y115—$_n<m1 IOPUINTHHM CIIip
BUBHAYAETHCS CTATYCOM Cy[0BOI Bianu it  Ta Oyib-sike KPHMIHATbHE 061§HHyBaqu-
(pyHIAMEHTANBHAM y IIbOMY BIHOUICHH1 HA (cr. 124 Koncturyii Ykpaim).
{HCTUTYTOM WDaBOCYIsI, BCE X TaKu
pirobpaxae peasbHi

Takuii TeopeTnYHUI KOHUENT He HiBe-

X (pyHKIIH IHITUMK OPraHaMi 94 110Ca-

Ha xoHcruryuifinomy piBHI ]ik-

3aKOHOMIPHOCTI  CyloTbCs Oe3samepedHi Ili.HHO'(iTi npaso-
1poliecyanbHoi cepy MpaBOBOTO Dery- CyAAs SIK opmu  peasizaiii cys0BO1
moBatHA (cepy UMBUIBHOL IOPHCANKINL  BIaaH, KA Ma€ 6ytn BIIOKPEMIIEHOIO BifL
3arajioM) sIK CHCTEMM [MBLIBHUX CY[iB, 3aKOHOZABYOI Ta BUKOHABYOL, 1 MATH CIIe-
{HIMX OpTaHiB, IO 3filcHIOTh 3axuct widiuni, mmue it BaacTuBl QyHKUII
IMBUIBHUX TIPaB, i cucremu Bizmosiguux [17, 580-585]. Jaouu TiyMaueHHA HaBe-
[UBiBHO-TTPOIECYIBHUX IPOLENYD: DIKEHE I :
Ileit BHCHOBOK Mae KoHUenTyanbHe Komcruryminnui Cyg Yxpainu '(I[aJII -
3HayeHHs A7 Teopil muslipHOro npome- KCVY) B yXBaJii Mpo BIAMOBY y BIZKPHUTTI
CyaJIbHOTO IIPaBa i XaPAKTEPU3YE OHTOJIO-  KOHCTHTYIIMHOIO IPOBa/DKEHHA (crrpaBa
riqsi CyTHOCTI B3a€MOJi Ta B3aEMONpPO- 33 KOHCTUTYILIHHMM 3BEPHEHHAM Jep-
BEPXOBEHCTBA SKABHOTO 30BHINIHBOEKOHOMIYHOTO ITIJ-
npaBa, SIKHI € 3aTaJIbHOBU3HAHUM IPWH-  [IPHEMCTBA «CJIaByTI’I‘I-CTaJIb» o0
IHOOM MiPKHAPOAHOTO IIPaBa, KOHCTHTY- TAYMaueHH: CTaTTl 1"24 KOHCTH‘TyHll
UifiHMM OPUHIMIOM IIpaBa Ha cylnoBHH  YKpaiuu i BaKOHy UYIcpquH «ﬂpo MiXKHa-
3aX¥CT i KOMBEHI(IHHIM IIPABOM HA CTIpa- POAHMI KoMmepuiiiumit apbitpax» Bia
Be/UIMBHH CyNOBHI PO3TJs, sike y pak- 14 oxoprHsa 1997 p. Ne ‘016/ '1241-97
tuni €CIIJI TinymaunThest sik mpaBo Ha Ne 44-3) 3a3HAYMB, 10 BIAOBIANO /0
¢y, IOCTyT A0 cyay i3a ceporo 3acTocy-  CT. 124 KOHCTﬂTygu Ykpainu npaBoCcy-
BAHHA BIJHOCUTHCS A0 POIVAIB W00 IS — 1€ CaMOCTIMHA Tay3b [epKaBHOL
BU3HAYEHHS [MBITBHUX TIPaB Ta 000B'A3-  AISUIBHOCTL, sIKY CYAH 3AIUCHIOKOTH LIS
KiB, ¥ TaKoMy acrieKTi BKpail BAX/IMBUM €  XOM DPOSTJIAAY | BHPIUEHHA Y CYROBHX
T€, [0 KOHCTHTYIi{iHe [IpaBO HA CYNOBMH  3aCilaHHAX B oco6JmB_1£1, BCTAHOBJIEHIH
PO3TJIsif], SIKE IHTEPIPETYETHCS Ha HAIllo-  3aKOHOM, TMPOLECYaIbHIN dopmi THBiIB-
HAJIBHOMY PiBHI SIK [IPaBO, SIKe Ma€ Hail- HUX, KDUMIHATHbHUX Ta IHIIUX CIIPaB.

BUIIHIl CTYIiHB TapaHTi# y NpOLEAypax '
CYZIOYMHCTBA, 1 KOHBEHI[iifHEe TpaBo Ha Yy WiH CIpaBl, IOCHJIAIOYHCH Ha HEOLHO-
CTIpaBefinuBUii CyNOBHH PO3IJIAL, IKe MA€  3HAYHE 3aCTOCYBAaHHS CT. 124 Koucru-
Gimpin  mMUPOKHMI TpPeAMET IPAaBOBOTO  TYyHil }’Icpanm Ta 3?KOHy, BBKaB; 110
perynoBaHHda, Tak 6u MOBUTH, ribpuau- HeoOXifHicTh o(diuifiHOro TIyMaveHHS
3yloTbest.  SIBume Takol ribpuamsanii HopM 3aKOHY 3BOAUTHCA AO BH3HAHHA

NeHNX ToJoKeHb KoHcTuryiiii YKpaiHy,

Cy6'eKT KOHCTUTYUIHHOrO MNOJAHHS
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BYEHHSA PO NPEAMET UNBINLHOIO NMPOUECYAJIEHOIO PABA

HEemMiZ[BIIOMYOCTI TOCHOAAPCHKOTO CIIOPY
MixHapoaHoMy KoMepliiiHomy apOit-
paxkHOMY Cy Xy npy ToproBo-npoMucIoBi
nanati Yxpainu (zani — MKAC nipu TIIIT
YKkpaiHu) Ta NpUBIACHEHHS HUM (QYHK-
il Cymy SIK AepKaBHOTO OpraHy.

KCY 3zasnauus, mo MKAC apu TITIT
YKpaiHu € TPeTeHChKUM CYIOM, [IO PO3-
[JISIEAC COOPH 3 LUBILIBHUX MPaBOBIHO-
CHH 3a YMOBYM HasBHOCTI NHCHMOBOI
apOITPaXKHOI yroam (IOMOBJIEHOCTI) CTO-
piH Hpo Iepenayy HOMY TaKHX CIIODiB.
Tomy ax Hemep:xkaBHHU opraH BiH He
3aificHIoe (ByHKUIi  npaBocyAas B KOH-
tekcTi cr. 124 Kowucrutyiii Yxpaiuu.
KCY marosocus, mo 3rilHO 3. MOJOXKeH-
Hamu 4. 1 c1. 124 KoHerurynii Yipainu
[PABOCYAASE . B YKpaiHi - 3[iHCHIOETHCS
BHUKJIIOYHO cyamu. Buananua nepxaoio
Ha mifcraBl 3akoHy pimens <apbirpaxk-
HUX» - ((DAKTUIHO TpPETEHCHKUX) CYHIB
TTOMUJIKOBO OTOTOKHEHO 31 3[[iHCHEeHHIM
HUMU TIpaBOCyIst. 3abe3nedeHHsT Ipu-
MYyCOBOI'O- BUKOHAHHSI pillleHb TpeTei-
CBKHUX CYAIB HepeOyBae 3a MeKaMH Tpe-
TEHCHKOTO PO3IJISA/LY Ta € 3aBAAHHAM KOM-
METEHTHUX CYAIB i JepKaBHOI BUKOHABYO]
cayxbu (cr. 57 3akony, m. 1 4. 1 c1. 3
3akony Yxpainu «IIpo BukoHaBye mposa-
IxeHHs» ) [18]:

TakuM uuHOM, (oOpMyBaHHS IIpolle-
CyasibHOI chepH PaBoOBOTO PEryIIOBAHHA
CBIZYUTDL PO TOH akT, MO LUBLILHI
CyIH € SIIPOM CHCTEMH OPTaHiB IUBIIb-
HOI IODMCHHUKIII, a HasBHICTh DI3HUX
[pouecyaabHUX (HopM 3axuCTy IHBiIb-
HUX [IpaB He 3alepeuye BUKJIIOUHICTH
I ennicTb CyZOBOI Biamw, sIKi y CyKyIl-
HOCTL 03Ha4aloTh (popMajbHe i peanbHe
KOHCTHTYIOBAaHHA Yy IIpaBoBiit Aepkasi
€IMHOTrO i PIBHOTO IJIST BCIX CYAY.

CamMe B acmekri 1iHHOCTEil Kateropii
CYZOBOI BJAAU IHCTUTYT MPABOCYIA MAE
PO3TIANATHCE sIK hopMa 311 HCHEHHS TIPaB
i cBOGO JMOMMHYU Ta TPOMAASHHHA | 5K
caMocTiliHe coIfiaybHe Ta mpaBose OJaro,
sKe 3MIHCHIOETHCA Yepe3 CIpaBeuBe
1IPaBOCY/UIS Ta HAJIEXKHI CyZOBI POIENy-
pH. 3a Takoro MiAXOXY OYEBU/HO, IO
MOHATTA  UUBIIBHOTO CYAOYHHCTBA Ta
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MBUJIBHOTO mporecy He 36iraioThes i
€ TOTOXHHUMU. LluBinbHUU mnpor
€ Binbin Y3aralbHIOIYIM TOHSITTSM, Al
OXOIUIIOE 1 IIMBLIbHE CYyJOYUHCTBO, i iHy
IOPHCAHKIiHHI nponeypu posma'
Ta BUPILEHHs [IHBIIBHUX CIIPaB i3 MeTo
3axXUCTy cy6’€KTHBHHx paB Ta 1HTepec
YYaCHUKIB IMBIMICTUYHUX ITPABOBIIHC
CHH. ;

Teopis IMHUPOKOro PO3YMIHHS MPeaM
Ta UMBLABHOTO IPOLECYAJIBHOTO MpPAB
SIKY 3alPOTIOHY BaB M. 3etiznep, He micram
IOCTATHBOI IIlI[TpI/IMKI/I Ta TOJAThII
po3pobku. Ii moginstim auuie ges
Haykosui [19, 148-149; 20; 21; 55-56; 2
36; 23, 4-9; 24, 4-8]. ¥ wam 4ac Bor
IPaKTUYHO  3AJIMIINJIACS TI03a  YBaro
TEOPeTHKIB IUBiIbHOTO potecy. Onn
BPaxoByioun 06'€KTHBHI YHHHUKH, 1)
PEHIIaLiIo TpoliecyaabHoi chepH, 3Bask
1041 Ha BHPOBA/KEHHS  CIeliasizalg
CyLOBOL [ISNBHOCTL Ta aucepeHIiani:
CYIOBHX NIPOIeAYP BIAMOBIZHO L0 cyz
BOI crieniamisaiii, HasBHICTb Pi3HUX (op
CyIHOYUHCTBA (TOCIIONAPCHKOTO, aJMiH
CTPaTHBHOTO Ta aJIbTepPHATHBHUX Gop.
3aXHCTY), 11 TPoOJIeMa SIK HAYKOBa T
YH IHAKIle 3HOBY MA€ MOCTATH.

YABnA€TbCA, MO UTUPOKUN MiAXiL 1
TEOPETHYHOI KOHCTPYKINI IpeaMer
L[UBIJPHOTO IPOLECYAJIbHOTO IpaBa T
LUBIJIbHOTO IIPOLECY € HeTOOWIHEHN
Bin 3a cBoew cyrrio 6yB cepiosHo
cripoboio moOyA0BH Teopii LHBITBHOT
Ipoliecy Ha piBHi BUSIBICHHS Halbinb
3araJIbHUX BaKOHOMipHOCTeﬁ dbopmyBar
HS TIPOIECYaNbHOL ccbepn Ta HYHKIIOH
BaHH:A CHCTEMU OPraHiB IIMBLIBHOI 0PI
oukiii. OueBHIHO, caMe B KOHTEKC
IIHPOKOTO PO3YMIHHSI LUBIIBHOTO [P
HECY K CHCTEMH ITIPOLECYIbHUX TP
Leayp, 3aCHOBaHUX Ha IHCTUTYTAX 11030
HOTO MPOBAPKEHHS IUBIIBHOTO CYI0YN
CTBA, & TAaKOX aJbTePHATHBHUX (Hop
3aXMCTy LUBLIBHUX TIpaB, siki 3abesm
YYIOTb AOCTYIIHICTB, BJIACHE, I[UBILIBHOTO
CYMOYMHCTBA 1 IPaBOCYS Y TTHBIIBHIT
ClIpaBax, NPOC/IKOBYETBCS IeBHA Tap
MOHI3alis npouecyanpHoi cepu mpas
BOT'O PETyJIOBAHHS, 110 JI03BOIHTH ONTH

Mi3yBaTH MPOIECYalbHE 3aKOHOAABCTBO
3araJIoM.
[Ipo6siema rpesmMera HUBITLHOTO HPO-
1eCyaJIbHOTO TIPaBa 3 MOTJISLY ONTHMI3a-
pii Ta e@QexTUBHOCTI IpolecyabHOl
chepH, BPAXOBYIOUH ICHYBaHHS CHCTEMH
OpraHiB LMBIIBHOI IOPUCAHKIII (umsinp-
HUX CY/iB, HOTapiaTy, TpeTeHChKUX CY/IiB,
meziaiii, mocepeIHUUTBa Tomo) 3aBKIN
POSTJIA/IAIACS, TAKOXK B aCIeKTl CHiBBil-
HOINEHHS IMBUIBHOTO IIPOIeCyaJbHOTO
[[paBa Ta rajy3ei MaTepiaJbHOro mpasa.
Y Teopii CIIIBBiIHOIIEHHA MaTepiayib-
goro, MepeayciM IUBiMBHOTO, TpaBa Ta
HUBLIBPHOTO IIpOLlecyajibHOrO IpaBa IX
Tpaﬂnuiﬁﬂo BI/IBHa‘-IaIOTI) SIK CHIiBBIHO-
meHHsT 3MicTy H CbOpMI/I Ta 3J1€KHOCTI
[IpoLiecyanbHOTO Mpasa Bij raxyseli maTe-
pianpHoro Tpasa [25, 23-31; 26, 4]. Ilpn
11bOMY TIPOIECYATIbHUH MOPSIIOK PO3IJs-
Iy UMBITBHUX CHpaB IPUOIYHHUKH i€l
TOYKH 30pY  KBaTi(hiKyOTh K GopMy
IIPUMYCOBOI peasisanii MaTepiaJbHO-IIpa-
BOBMX BHMOT, a OTXKe, sIk ofHy 3 ¢dopMm
suificHeHHs cy6'€KTHBHOTO mpaBa. lIpn
npUMYyCOBI# pearizanii cy6’€KTHBHOrO
npaBa 0COOJUBOCTI MaTepPiaibHOTO 1IPaBa
BIVIMBAIOTH Ha caM TIpoliec (Ipouenypy)
CY/IOUYMHCTBA, TOMY TOPSAJOK CYIOYHH-
CTBa B CyJaX, Ha AYMKY BUEHHX, MaE
BH3HAYATHUCA 3 YPaxXyBaHHSIM XapakTepy
MaTepiayibHUX MpaBoBigHocHH [27, 191].
Take po3yMiHHSI NPUPOAH LHUBIIBHOTO
IPOLEeCYyaIbHOTO TIpaBa He Y3rOAXY€EThCA
i3 pyHIaMeHTAIBHUMH HadaJaM¥ [[HCIIO-
3HTUBHOCTI y THPUBAaTHOMY [paBi Ta
y umBinbHOMY npoueci. IIpasoBuil npu-
MyC y IIMBUTICTHYHHUX BIJHOCHHAX Ma€
6yt MiHIMAZBHMM, OCKIJIBKH 3aBXIH
IcHye MOXKJIMBICTD JHCHO3UTHBHOTO,
H0OPOBLILHOTO BHKOHAHHA HUBLIICTHY-
HUX 06OB'I3KiB, BUKOPHUCTAHHS Di3HUX
 popm Mexiauii npu po3raAAi TPABOBHX
koH(uikTiB. - KpiMm TOTO, - IUBIIbHE
TIpaBO — I1e He JTHIIe KJIaCUYHA CaMOCTiii-
Ha rajsysp 1IpaBa,-a ¥ siApo IPUBATHOTO
npasa saraniom [28, 5-11]. o crocyeTs-
CSl IUBIJIBHOTO TIPOIECYaabHOro 1IpaBa Ta
chepu Horo persaMeHTarii, To6TO IUBiTh-
HOFO TIPOIECy, TO BOHO SAKIO He Haje-
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KUTh 10 Tajysi my6aidHOrO mpasa, To
6inbpuIo0 MIpoo Tskie 10 Ty6JHiYHOTO
1paBa, OCKiNBKK y cdepi peryJioBaHHs
IUBITBHOTO IIPOLECYaJbHOIO IIpaBa
MaloTh MicCIle CyTTEBI IPOsIBU IPOlecyab-
HOI AUCTO3WTUBHOCTI. lIpuunHO0 UBOTO
€ Te, [0 CTOPOHAMM IMBIIBHOTO MPOLIECY
BUCTYTIAIOTh CYO'€KTH TPUBATHOIIPABO-
BMX BIZHOCHH, a TOMY NpHpOZa Mare-
piladbHO-IPAaBOBHUX BIIHOCHH HE MOXKE
OyTH 3HiBeJAbOBaHA T[PH BHUPILIEHHI
CTIOPY TIPO TIPABO Ta PO3TJIS/Ii MUBLIBHOI
CTPaBU OpPTaHAMU [UBLIbHOI IOPUCIHK-
mii, 30KkpeMa f cyZoM SIK OpTraHOM CyZI0-
BOi BJIJIH.

JAHMCT03UTUBHICTD CTOPIH Y IIHWBiJIb-
HOMY TIpOIieci moAo Uboro Mae dyHAA-
MeHTanbHe 3HaYeHHs. [IpuBaTHi inTepe-
CH CTODIH, MeXaHi3M iX 3/[iiiICHeHHA Yepe3
peamizanito cyb’ekTaMH TIPUBATHOTO
MpaBa KOHCTUTYILIHHOrO IpaBa Ha Cyno-
BMIl 3aXUCT y HpoUesypax IUBiIbHOTO
CYNOYMHCTBA Ta IHIIUX IOPUCAUKIIAX
BUCTYTIAI0Th TUM CTPUXKHEBUM MOMEH-
TOM, SIKHMI 3aKjafa€ OCHOBH CaMOCTiMH-
HOCTI UMBIJIBHOTO TPOLECYaJbHOTO
npaBa, a 0TKe, IpobiemMa CIIiBBi{HOIIEH-
HS MAaTepiajbHOTO 1 IPOLECYaibHOTO
npaBa SIK TajJy3el IMpaBa Ma€ CTPOTO
BU3HAYEHUI aCIIeKT. ﬁﬂemca PO Mix-
CHCTeMHI 3B'S3KM HUBIJIBHOIO IIpole-
CYaJIbHOTO TIpaBa Ta MaTepialbHOro IIPaBa
B acriekTi (PyHKI[IOHyBaHHSI MarTepiajib-
HO-TIPABOBOTO Ta IIPOIECYaJIbHO-IIPaBO-
BOTO y MeXaHi3Mi IpaBOBOTO PEeryJIoBaH-
Ha 3arangoM. lllozo uporo MmatepiaibHe
npaBo 0e3 MPOLECYyaJbHUX TapaHTiil
He MOXKE TOTEHIIHHO OYTH peanbHuM i
3HAYY M. Hpouezxypn CYAOYMHCTBA Ta
CYNOBI pillleHHs, iHIIi IUBUIICTHYHI IIPO-
IeAYPH B MEXaHi3Mi IIPABOBOIO PETyJIO-
BaHHs y NIEBHUX BUTIAJKaX HEMOKIHBOCTI
peanizamii HWBIJIBHUX Ta IHIIUX NpaB
HaZ[AI0Th iM TPAaBOBOiI BU3HAYEHOCTI, 110
3abesnedye i IMPABOMOPSNOK 3arajoM.
To6To muBiAbHUE Tponec 3abe3edye
(popManizaililo Ta HEOCIOPHMICTH KOH-
KpeTHUX cy0'€KTUBHUX IIPaB Ta 0OOB’si3-
KiB, a 1ie 03HaYyaE, Mo KBaTi(iKaIisa ciis-
BiHOIIEHHSA IIPOIECYaIbHOIO 1 MaTe-
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pianpHoro mpasa sk (opMu i 3MICTY
€ IPUHIIHIIOBO HEQOIPYHTOBAHOIO. |

Y 3p'a3Ky 3 IPOOJIEMATHKOIO CIIBBIl-
HONIEHHS MaTepiafbHOro Ta IIPoIecyab-
HOTO IIpaBa B HAYKOBiil JiTepaTypi icHy€e
TOYKA 30Dy, SIKa CTaIa Mailke XpecToMa-
TIITHOIO, IO 1€ CIBBiAHOIIEHHS MOXKHa
POBTISIZATH B-acleKTi He rajysel npasa,
a HOpM MaTepiajIbHOTO i TIPOIeCyaIbHOTO
mpaBa. IIpu oMy CTBEPIKYETHCS, IO
HOPMH MaTeplaJbHOTO IIPaBa BIIJIMBAIOThH
Ha HOPMU TIPOLEeCYaJbHOrO TpaBa. Take
TBEP/KEHHS € SIBHUM I1epeDiIbIeHHsIM.
Y Teopii IUBIABHOTO TIPOIECYATBHOTO
IpaBa J0BeleHO, 0 HOPMH TPOIecyaib-
HOTO 1IpaBa 3a IIPeJIMETOM iX MPaBOBOTO
PETYJIIOBAHHSA YMOBHO MOYKHA DO3JILTHTH
Ha JIeKiJIbKa IPYIL a) PeryJoioTh BilHO-
cuHY 3 (POPMYBAHHS MO30BY Ta PO3NOPS-
IKEHHST HUM; 0) DPerynirs J0Ka30BY
JisTIBHICTD CyLy, ocif, siki 6epyTh yyacTh
y CHpaBi, Ta IHIIMX YYaCHUKIB TIPOIIECY;
B) PEry/ioi0Th IIPABOBE CTAHOBUILE CYIY
(itoro cTpyKTypY, OpraHisaiiio, moBHOBA-
xenHs). sKomHa 3 HOPM, {0 BXOAUTH [0
UUX IPYI, He nepefyBae y TakoMy CIIiB-
BIHOWIEHHI 3 HOpPMaMH MaTepiajibHOTO
1paBa, sike MOXHa Oysio 6 Ha3BaTH CriB-
BIJJHOIIEHHSIM HOPMH Ta 3MICTY; HE € CII0-
coboM 3acTocyBaHHs ab0 B3araji peasiza-
(il HODMH MaTepiaJbHOTO mpasa. ABTOD
MOSICHIOE 1]e THM, L0 MaTepiajibHe IPaBo
(30KpeMa Il LEBiIbHE TIPABO) HOTIMOPd-
He, a IIpoilecyabHe IPaBo, Ha BiIMIHY Bil
MaTepiaJbHOTO, € MoHOJgITHUM. HopMmu
MpOLECYIbHOTO -IIpaBa He BifIOKpeMJIeHi
OJHa BIJ OJHOI, a IPU3HAYEH] A CyMic-
Hgi 3 iHmuMu HopMamu aii. [lomimopd-
HICTh ~MaTepiaJbHUX  Taly3el mpaBa
I ‘MOHOJITHICTH TIpOLECYATbHOT Tamyai
CBif9aTh, IO IIpoLEeC MOXKe OYTH CHOCO-
60M 3aCTOCYBAHHS HOPM Pi3HUX ramyseii
npasa. I1py nboMy sMiHK Ta JONOBHEHHS
Yy BHUNAAKY HeoOXifHocTI MaioTh 6yTH
BHECEHI JHlIe 0 Tiel rpynu HOPM, sKa
PEryJioe BIZHOCHHY 3 BUSHAYEHHS i PO3-
HOPS/DKEHHS. IIPEIMETOM TIO30BY i TIpa-
BOMOYHOCTL CyAy (OpraHiB I[UBiJIbHOI
IOPUCAMKLIL) TIPH YXBaJ€HHI pilleHHs
[29,16-17].

IluBinpHe mnpolecyanbHe [IPaBo
CcaMOCTIiHa Taxy3b IpaBa y MeXaHi3
[IPaBOBOTO  DETyJIOBAaHHS  TOB'si3a
3 ramys3siMd MarepiajbHOro Ipasa ¢y
uioHaabHo. i dyrKIioHANBHI 3B'a3
BUABJAIOThCsE Yy dakTi  3acTOCYBa
CYZOM Ta IHUIMMY OpPraHaM¥ IWBLJIbE
IOPUCIAUKINI HOPM MaTeplalbHOTO TIpa
OpH PO3IASiAL U BUPIMIEHHI HUBUIBH
crpaB. Hampuxsaz, cr. 16 IIK Ykpai
BU3HAYMJIA CHOCOOM 3aXMCTY IHBLIBH
IpaB. Ta IHTepeciB: BHU3HAHHS TIpa
BU3HAHHS TIPABOYMHY HEIINCHUM; Tpu
[IMHEeHHs [iii, sIka MOPYIIYE TIPaBo; Bij
HOBJIEHHSI CTAHOBHIINQA, SIKE ICHYBAJIO.
MOpYUIEHHS; [PUMYCOBE BHKOHAH
000B’si3Ky B HaTypi; 3MiHa TPaBOBiAH
LIeHH; TPHUITMHEHHS - TPABOBIIHOIIEH
BifIKOyBaHHsI 36UTKIB Ta IHIII CIIOCO6!
BIIUKO/lyBaHHS: MAlHOBOI IIKOMW; B
HIKOZYBaHHsI: MOPaJbHOI (HEMAHHOB
IKOAH; BU3HAHHS HE3aKOHHUMHU pillien
Ht, 71iit um Ge3MisIbHOCTI Oprany Aepkan
HOl.-BJIQAH, OPTaHy BJaju ABTOHOMHO
Pecuy6ikn Kpum abo oprany micieBor
CaMOBPAAYBaHHsS, IXHIX TII0CAJ0OBU}
i coryx60BEX 0cCi0, a TAKOXK IHIIMMH CIIO
cobamu, IrepenbOAYEHVMH 3aKOHOM aby
norosopoM. I Tomy mpaBuibHe 3actocy
BaHHSA BIJIIOBIHUX HOPM MaTepiaibHOIC
IpaBa OpraHaMHu I[MBIJBHOI IOPUCHUKIILE
6e3nocepeHbO. BILTUBAE Ha 3aKOHHICTD ix
JiSLIBHOCTL Ta PillieHb, SIKi - yXBATIOIOThCHE
Y WUBLJIBHIM CTIPaBi.

VY xontexcri (hyHKIIOHATBHOTO TAXO
2y 10 1pobJieMu CIiBBIAHOIIEHHS! IIUBLIIb
HOTO HpPOLEeCyalbHOTO TIpaBa i ramysel
IPUBATHOTO - HPaBA- YABJIAETHCA JOCUT
06TPYHTOBAHOIO TEOPis OXOPOHHIUX IIpaBo
BigHocuH: li CyTHICTB 3BOMUTRCS M0 TOTO
1[0 3aXMCT IHTEepeciB, a. TAKOXK peasisaiis
I0PHUYHOL  BiANIOBIAANBHOCTI - 31HCHIO
€TBCS 'y MeXKax HOBUX, He iCHYWYHX [
NOpYUIEHHS TIpaBa, paBosixHocuH [30, 7]

Teoperuunuii ceHc Teopii OXOPOHHH
[IPaBOBIJHOCHH, KPIM TOTO, IO BOHA /1A
neBHe ~po3yMminss  Gopmu - peamisani
cy0’eKTHBHHX NPaB Ta 0O0B'A3KIB y pery
JATHBHUX H OXOPOHHMX IPABOBiIHOCH
Hax, IX B3a€EMO3B'A3KiB, 3BOAMTHC
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0 TOTO, IO OXOPOHHI TIPaBOBITHOCHHU
cTaloTh 00'€KTOM TPOLECyabHOIO BILIH-
gy — TPEIMETOM CyNOBOTO abo iHmoro
JOPUAHIHOTO PO3TIISLY i moTpebyTh AJis

BYEHHA PO NPEAMET LUMBIABHOLO HPOUECYAIIBHOLQ FIPABA

3B’I3KiB 1 TIDABOBIAHOCHH MPHUPIBHAB 10
HAyKOBOTO Bimkpurrs [31,63].

Hasits HE3BAXKAIOUN HA Te, IO Teopis
OXOPOHHUX - HPABOBITHOCHH He Ccrasa
3araibHOBU3HAHOIO, 3 gomfm;'y crparudi-
Kalil MaTepialbHOLO i HPOHECYambHOTO
npaBa Ta OOIPYHTYBaHHsI caMocCTiHHOCTI
MPOIECYaNbHOTO TIpaBa 1, 0COGIMBO,
BUOKDEMJIEHHSI SIK CaMOCTiiiHoTo o6’ekra
[IPaBOBOTO PeryJIOBaHHA IOPDHIHYHUX
IPOLEAYyp BOHA € BKpal KOPUCHOIO
y TMi3HABATBHOMY BiIHOIIEHHI.

cBoel peastizanii crienugivHOTO KOMILTEK-
cy HOPM TIIPOLECYanpHOro TpaBa, MO
peryJioioTh cr;eumbitmi IOPUAMYHI TIPO-
neAypH, AKi MICTATBHCA 32 MEXAMHU IIpej-
MeTa PETYJIIOBAHHA HOPM MaTepiajibHOro
npasa. Ma6yTs, Hepunanxoso, B. IIpora-
cOB BCTaHOBIEHHS (pakTy HasgBHOCTI
y paBOBiH MaTepii OXOPOHHUX NPAaBOBUX
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Komapos B. BueHHs npo npeameT LMBINbHOro npouecyansHoro npasa

AHOTauiﬂ Y. CTaTTi Ja€TbCs HapUC NpouecyansHoi OKTPUMHU LWOLO BYEHHA NPo npenmer
UMBIfILHOTO NpoLecyanbHoOro npasa. [loBoanTbCA HeobXIAHICTL NofaNbLIOro NepeocMUCeHHs
npobnemu npeaMeTa UMBINEHOMO NPOLECYaNnbHOTO NPaBa, 3BaXaloHi Ha Brinue KoHseHuii npo
3aXMCT MPas: NIOANHN | OCHOBONONOXHUX cBODOA Ta MpakTUKW EBPONERCHLKOrO cyay 3 rnpas
MOBMHK Ha cepy UMBINEHOIO CYACHUMHCTBA Ta UMBINIBHOTO NPOUECY 3aranoM siK CUCTEMM IHCTU-
TYLIAHNX eneMeHTIB Cy[0BOI BNafM, HECYL0BUX OPraHiB LUBIILHOT IOPUCAMKUIT Ta BIANOBIAKMX
UMBINICTUYHNX NpoUesdyp.

Knroqosi cnosa: npeMeT LMBINBHOMO MPoUecyansHOro npasa, UMBiIbHE NpouecyanbHe
NpaBo, UMBINbHE CYJOYMHCTBO, UMBINLHAR fpoLec.

Komapos B. YueHue o npefmeTe rpaXaHcKoro npoLeccyanbHoro npaea

AHHOTaums. B cratbe [aercs o4epk MpoLECCcyanbHON AOKTPUHLI OTHOCUTENBHO YYeHUs o
npeaMeTe rpaXkAaHCcKoro NPoLEeccyansHoro npasa. [lokasbiBaetcs HeobxoaMMoCTs AafbHerLle-
ro nepeocMblcieHns Npobnemsl ApeAMeTa rpaxAaHckoro NPoLeccyansHOro Npasa, yuuTsiaas
BNuaHWe KOHBEHLMN O 3aLiuTe npaB 4enoseka v oCHOBHLIX cBOG0M U NpakTUkK EBponeickoro
Cyfla N0 NpaBaM HenoBeka Ha cepy rpaxaaHckoro Cyaonpom3BOACTBA Y MPaXAaHCKoOro npo-
Uecca B LieNOM KaK CUCTeMBI MHCTUTYLIMOHANbHBIX INEMEHTOB CyfebHON BRacTu, HecyaebHbIX
OPraHoB rpPaxaaHCKoN PUCAMKLMWA U COOTBETCTBYIOLLMX LIMBUMCTMHECKMX NpoLeayp.

KmoueBble crosa: npeiMeT rpaxaaHckoro npoueccyansHoro npasa, rpaxaadckoe npouec-
CyafbHOeE 1paso, MPaXkAaHCKOe NPOM3BOACTRO, MPaxaaHCkMii NpoLecc.

Komarov V. The Doctrine about a Subject of a Civil Procedural Law

Annotation. In article the sketch of the procedural doctrine concerning the doctrine about
a subject of a civil procedural law is given. Need of further reconsideration of a problem
of a subject of a civil procedural law is proved considering influence of the Convention on human
rights protection and fundamental freedoms and practice of the European Court of Human
Rights on the sphere of civil legal proceedings and civil process in general as systems
of institutional elements of judicial authority, non-judicial bodies of the civil jurisdiction and the
corresponding civil procedures

Key words: subject of a civil procedural law, civil procedural law, civil production, civil
process.
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