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deduction. yna. A new look to the definition of the legal nature of the right to
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‘ cidation of the legal nature of the right [

. . . to d
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Cepriit KpaBuos,
acmipasT xadeApu OIHBLIBHOTO IpPOIeCY

HamionansHEoro yaisepcurery «lOpupnasa arkajemMia Yrpainu

imeni flpocnaBa Myznporo»

CY[IOBUI KOHTPOJb [INCHOCTI APBITPAXHOT yroau®

Pofaambea 6UCHOSKY NPO me, Wo numaria npo dilicHicme ap6impaxcnol yeodu € 6azamo-
acnexmuum. Bono cmocyemuvea He Julle OYIHKL 81ACHE apGimpaxcrol yzodu Ha npedmem 6id-
nogidnocmi GopMANLHUM KPUMEDLAM | 3ACMOCOBHUM HODMAM npasa, a i 6UHAYEHHA NOEBHO-
saxceny deprucasnux cydie i apbimpacy 3a OUILKOIO ap6impancHol yzodu.

Knwowoei croed: apsimpascra yzoda, MinnapoOHul xomepyiiinuil apbimpaic.

BrauenHa gificHocri apbiTpamsoi yro-
a1 y npobieMaruii MiXHapPOAHOTO KOMEp-
nifinoro apbiTpaxy Ba)KKO NepeoliHUTH,
OCKINBKY caMe icHyBaHHSA apbiTpamy rpyH-
ryeThes Ha Ii gificHocTi.

TecthexT, 3naTHUN 3poBUTH HeAIHCHOKO ap-
firpaxkHy yrogy, Beje KO DYHHYBaHHA camol
apbiTpaxxrol mpouexypu [1]. IlosicHroeThes
e THM,; 10 apbiTpaxk 3aBKAU MaB KOHCEH-
CycHY CyTHicTH ¥ TOMY ceHci, mo 6yB sacHo-
BauMii Ha 3rofi cropiH. fIk BkasaHO B OZHO-
My 8 KJACHYHUX KOMEHTApis 1Mo MimHapOJ-
HOMY KoMepuifiHoMy - apBiTpaxy, «OqeBUA-
HO, L0 KOJeH apbiTpask HeMOMTHUBUIM oes
{i0r0 OCHOBH ~- apbiTpasHol yrogm» [2]. Ha-
mip cTopiE mignmopagxysaTh ceift cnip apbir-
PAKHOMY CYAY 1 YHUKHYTH OpUCIUKILL fep-
JKABHOTO CYJy BH3HABATHMETLCA HAllOHAMb-
HUM [IPABOITOPSAKOM: TLIEKM Y TOMY. BUIAA-
Ky, ‘AKImo apbiTpaskHa  yroua € MiHCHOIO,
yKIa[eHa ' BiAIIOBiAHO A0 HOPM - IIDaBa Ta
OXOILIIOE CIIOPH, AKi CTOPOHH Tiepenbayuin.
V paHOMY BUIAAKY CYAW IOBHHHIL BiIMOBUTH
v cBoiit opucaukmii [3].

Cropona, 1IpoTH AKOIL Oyio iminifioBaHO
apbiTpacHH  pOSTIIAL. IHIINM, OCIOPIOE
OPUCAUKIIIO: - BiAMOBIAHOTO TpubyHaIy.

oro IOpPUCAMKLiA, TOBTO KOMIIeTeHI1d BU-
pimmysaTu cHip: Io. cyTi; GesnocepeHbo 3a-
JIe;KHUTH Bif HasgHOCTL gificHOl ap6irpax-
Hol yroau. MoskHa CKasaTH, L0 yTBOPIO-
€ThCH OPHIMUYHM 3B 230K Mix apbirpax-
HOI0 YTOZO0I0 i KOMIeTeHNiel apfiTparKHo-
ro cyny. Lleit sB’sizok, 6yny4u AiHIAHAM,
sabearneuye 3aKOHHiCTH apbiTpPakHOro po3-
MIARY.

1lixaBo, mwo B AeAxnx apbiTpaxKHUX per-
JIaMeHTaxX HasBHicTh apbiTpa’kHOI. yroau,

yrrajgedoi B nuceMoBil dopwmi; mosBoidAe
BCTAHOBUTH OCOONHBHIL BHZ IOpPHCIMEKIiL,
o HasupaeThea prima facie [4]. 1i mera —
He CTiIBbKH BUSHAUUTH KoMIleTeH1i0 ap6it-
piB BupintysaTH cIip mo CyTi, CKLIBKHU HO-
3BOJNMTH BHKOHYBaTH cyny abo amminictpa-
THBHOMY Oprany HeBigwkmapgui aii 3 gopmy-
BaHHA CKJIALY. apbiTpasky, BUKOHAHHA Al
opradisanifiHoro: xapakrepy, BMKHTTH 3a-
6esledyBaJbHAX BAXOAIB.

Taxum ynHOM, npobiaema gilicHoCTi ap-
GiTpazkHol YrOAM HaJIeXXHUM YUHOM BIJIH-
Bae Ha JeriTuMuicrs apbiTpaxy:

¥V mpoueci mMixxHapogHoTo apbiTPasKHOTO
POBIIIANY 3aBIKAK  CTHKAITHCA AEKIIbKA
IpaBOBUX CHCTEM, IO CTOCYIOTHCA CHOPY. I
OLHOYACHO - IeKiNbKa 3 HHUX: IPETEeHAYIOTh
HA.Te, 06 DPeryIoBaTy NUTAHHA PO Al-
cHicTs apbitpamksol yrogu.. Ilpn: unpoMy
BAKIIHBE NPAKTHYHE 3HAYEHHS Ma€ IMHTaH-
HA TIPO HODMHY, ILHO PEryialioTh rificuicTs
MixKHapogHHUX apbiTPaXKHUX YIoA.

fAx . Bigomo, Heio-MopkeeKa KOHBEHIIA
(pani — Kousernia) € QyHAaMeHTaIbHAM
MiKHAPOLHUM iHCTPYMEHTOM; IO JA€ OCHO-
By 6Gimburiocri MIXHADOAHHX KOMEpPIiHHIX
apbitTpamin.. ¥ TO# camuil 4ac -BUMOru
Heto-MopKkebkol - KOHBEHIII - ILI0A0. - .ap-
GiTparkHoi YroAy YacTO BUKOPHCTOBYIOTECH
CTOPOHAMHE JJ1f- YTPYAHEHHA apOiTpamuoro
PO3TIAARY.

Crarrsa. 11 KoHBeHIIil. BCTAHOBJIIOE - 3a-
raJbHy CXeMY 3aCTOCYBaHHA apbiTpaxHol
yroau. CrnoyaTky B Koupexiil ropoputrhes
PO BUBHAHHJA [IMCEMOBOL YFOAH T4 IIPO Ie-
penady crmopy Ao apGitpasy (. 1. cr. II),
IHOTiM PO3KPHUBAETHCH MOHATTH MHUCHMOBOIL
YTORHU, B.IKY BXOLUTH apbiTparkHa yroaa, i,

¥ PoOMeHLOBAHO 00 IPYKY Kadeapolo NHBIABHOTO TPOLECy HanionansHoro yHiBepcutery « Opupmina

axamemis Yrpaiau imeni flpociiasa Myxporos.
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HapemTi, 3aKpimroersca o6oB’ 30K cyaiB
JOTOBIDHHUX /iep:KaB HANDABHTH CTOPOHH,
1040 AKUX BHHUK CIip, 0 apbitpamy, sx-
o1o TaKUW cyx He 3Halijge B apbiTpakHiil
yrogi pedexris (1. 3 cr. IL).
' v giﬁ cxeMi BHaXOAUTH BHUPAXKEHHI
iepapxis HOpPM IpO apGiTpaskHy yrogy, 1o
BinbuBae mamipu pospobrukis KorBenmii.
Ax BUAHO, Ha TepIuvii IJaaH nocTasjeHa
IPe3yMHOIis ‘PO BUSHAHHA [OrOBipHUMHN
JepyKaBaMHU NHCBEMOBOI yrogH IpPO Nepeja-
4y cIopy B ap0iTpask CTOCOBHO KOHKDETHO-
ro npaBoBigHoIneHHA. | TOMY, AKIO apBiT-
pPax<HA yroia yKJajleHa y HCbMOBi#i ¢op-
Mi, TO BOHA TIOBHHHA BU3HABATHCA Hiiic-
HOIO. He,lliﬁCH'iCTI: apbitTpaskHoil yroau ciuin
pO3riAfaTH TibKH SAK BUHATOK 3 I[bOTO
npaBuna. Iis npesymnnia sacHosyeTsesa Ha
HeobxigHOCTI mOBa)kaTH BONIO CTOPIH IIDO
nepegauy crnopy. B apbitpaxx. -CropoHu; 1o
6amanTh BHKJIIOUUTH ODHCAHKILIO [ep-
KABHUX CYAiB 1 BinbHO BubOpasn KOMepILiii-
Hu apbiTpax; MalTh OyTH YIeBHEH] B I10-
JanbpIIOMY: BUBHAHHI i BUKOHAHHI HepikaB-
HUM cymom apbirpaxksol yrogu [5].

Buxopaun i3 MisKHAPOAHO-IIPABOBOTO pe-
TyJAIOBAaHHA JAaHOT'O IMTHUTAHHS,; He JIKIIEe CTO-
POHH, YKJIaBIIM noxnibuy yrogy, 30608’'sa3a-
HI ZOTPUMYBaATHCA ~y3ATHX ' Ha. cebe 3060-
B’.HBaHI:, a ¥ morosipHi gep:xasu 30608’ A3a-
Hi 3a Hbfo-ﬁopxcm{om KOHBEHI[i€10 BH3HA-
BATH apbiTpakui yrogu. Y. oMYy HOJATAE
MikHapoAHe ‘30008 A3aHHA KOMHOI  Hepaka-
BY, 1[0 IpHERHAanaca go- Konsenii [6].

BI/'I'I.VIOI‘H .2 er. IT Heto-Hopkeskol koH-
BeHI(ii PO LJOTPUMAHH IUCEMOBOL (hopMu
apbiTpakHol yroLu yKpal BaskJHBI 15 ic-
HYBAHHA apbirpaxy. V saxiguiit mitepary-
pi DomIMpeHa AYMKA; 10 BUKOHAHHS TAKOI
BUMOT'H €“yMOBOIO: AilficHOCTi - apBirpaskHol
yropu (formal - validity). MHificEo, HaaB-
HICTH HHCBMOBOL (hOPMIL ZO3BOJIAE JOBECTH
icuyBanHA ‘HaMipy cTODiH PO mepegayy cy-
rnepevyku B apbiTpak. Takum uuHOM; THCEH-
MOBa )opMa — Ile“H [oKas icHyBaHHSA yro-
AW-CTODIH; {0 mifNArae BCTAHOBJIEHHIO,

.NHYHKT 3 er. 11 Hio-UopKesKoi KOHBeH-
Uil onmcye sarajabHi yMOBM, IDH AKKX Hep-
KaBHL cynu JOroBipHUX “Iepxas He: 3060-
B fAI3aH1 HAIIPaBJATH  CTOPOHK apbiTpaxHoil
yroin B apbiTpan.

Peanisamia o6oB’A3Ky  mepKaBU BH3HA-
BaTH 1 BUKOHYBaTH ‘apbirTparkui yrogm ge-
pes CHCTEMY [epiKaBHUX ‘CYLiB ‘¢ IyKe
e(l).euI{THBHOIO MipoI0; - OCKINBKI "NO3BOJIAE
3AIACHIOBATH KOHTDPOJb 334 BUKOHAHHAM
MIHAPOAHOTO 3000B’A3aHHA . HA:. PaHHIl
cragil cnopy. fxmio ozHa i3 cropin asep-
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HeThCA 3 II0BOBOM [0 CyAy, irHopyroun
apbiTpaskHy yromy, TO cyia 3000B’s3aHUIT
3MYCHTH ZOTPHUMYBATHCA Takol yrogu i Ha-
NPaBUTH CTOPOHU B apbirpax: Buriouen-
HA. CKJIA4AAIOTH. TP BUNAAKW: HeXiHCHIicTE
apbiTpaKHoI yroau, BTPATa IPHIHYHOL CU-
au apbiTpaHol yrogu i HemokanBicTp Ii
BHKOHAHHA.
Buwmoru npo gificuicTs apbiTparkHOI yro-
nu chopmynboBani B 1. -3 cr. IT Korsenuil
IOCHTB y3arajbHeHO, 1[0 Mae€ CBOI IepeBa-
rd i Heponiku. IlepeBarown MoXKHA BBAXKATH
MOJKJIHBICTH OXONMMUTH MaKCHUMAIBHO MOMK-
JUBY KIiNbKicTHE BUINA[KIB 3acToCyBaHHA
niel Hopmu. 3 iHmoro 60Ky, BiZCyTHiCTH
KOHKDETHKHM BHOCHUTB HEsCHIiCThL Hiofgo 3a-
CTOCYBaHHA i€l HOPMH Ha NpakTHui. SIK
3a3HAYaeThCA: B- XpecTOMATIWHIA. rpaui 110
MisKHApOJHOMY. KoMepilifiHoMy apbiTpaxy,
HEe3BaXKalUM Ha IX OYeBHAHY IMIPOCTOTY; CT.
II(3) i II(1) nyoxe maneki Bifx spaskis sicHO-
cti [7]. TocTpumMy IHTAHHAMHU 3aJIHUIAIOTE-
cs BiaCcyTHICTE BKa3iBKH Ha NpaBo, L0 Hif-
JIATA€ . 3ACTOCOBAHHIO - 0 NHUTAHHA PO
OificHicTh apbiTpaskHol yroam, a TaKkoMx IT1-
TAHHHA, XTO: IOBUHEH Bupimysatu apbirpa-
fenbHiCTH CIIOPY — apbiTpa 4u Cyi.
mBi,ELHOBiJ];HO 1o Heio-Moprebkol KOHBeH-
il JepaBHUH. CyI BUDilIye MHUTAHHA PO
naificHicTs apbiTparkHOl yroiu TiIBKHU ¥ TO-
My BUIAJKY, AKIIQ POSIJIAAAE 10308 II0 CY-
Ti 1 BuABIAEe HaaBHicTE apbirpakHol yro-
nu. - Ilpr mpoMy: pons: CcyAy B -JaHOMY
BHIALKY HOIATAE. Y BHUKOHaHHI nificHoi ap-
6iTpaxkuol yrogu. Tinpku. akmio apbirparx-
Ha yroja 3 AKUXOCH IPUYKH HelificHa, Toal
CyX Mae IIPABO IPOAOBKUTH POBTIAL IO CY-
i, SAKmo cyx TaKoro BUCHOBKY He 3po0UTE,
BiH HallpaBJjfe€ CTOPOHU B apbiTpai.
CriagHinmoio € CUTyanis, KoJY HUTAHHA
po AilicHicTs apbiTparkHol yrogm BUHUKAE B
xo,u.i apbiTpaykHoro  posrasAny. Tomi:ckaafg
apbirpaxy BUPiMIye [i MUTaHHS CAMOCTIHHO.
¥ saxipHiit ZOKTPUHI iCHYIOTH ABl TOUKH
30PY 3 IOTO NMPHUBOAY; KOXKHA 3 AKUX ITif-
TPUMYETLCA BEJIMKUM MACHBOM IPAKTHKH.
Ilepmia: chopmyBanacsa: mif BIIJIMBOM KOH-
{.Lerm;ii aBTO}_{OMHOCTi apbitpakuoi. yrogn
1 KOHIEeNmil - KOMIeTeHIiI—KoMIeTe il
(competence—competence) [8].
li-norika:raka: apbirparHa yroaa € aB-
TOHOMHOIO' i i€ OKpeMo Biff KOHTPAKTY, B
AKOMY BOHA mictureca. Ilpu npomy apbir-
pak HazxiieHWil' KOMIIeTEHIIi€K BHpinIysa-
TH DUTAHHA [P0 CBOIO BIACHY KOMIIETEeH-
nilo camocriiino. Huia BCTaHOBJIEHHA CBOEL
BJI?.CHOi komuereHIril apbirpam HeobxigHO
oninuTH NUTaHHA apbitpabensHoCTi ciopy,
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Ykpaina

a TAK0XK YCi. MHTAHHSA Npo AilcHicTs i yKaa-
nensa apbirpayknol yrogu. Apbitpu Ha-
nineHi IOBHOBAYKEHHAMM BHpimiyBatu yci
OATAHHA 070  AicHOCTL,  yKIaZeHHS 1
apificHennocti apbiTpasxHol yroau.

3rigHo 3 APYroio. TOUKOIO .30DPY, KA B
migoMy He OCHODPIOE  e(exTy . KOoHIemnuil
KoMIeTreHIlil-—KoMneTeHnil, - NPH . BU3HA-
ueHH] nificHocti apfiTpaKHol yroau. 3 4uc-
Ja MATaHb, D10 OiIiAraoTh PO3rAALY, BU-
KJIIOYAETHCHA NHUTAHHA MIPO. caMe. iCHYBaHHA
raxoi yrogu [9].. Take nuranus mae 6yTH
BigHeceHe 4o KoMIeTeHIil AeP:KABHOIO. Cy-
oy. Ines, mo cToiTh 38 TAKHM MiAXOLOM,
IOCHTH TIPOCTA: AKIIO CTOPOHM HIKOJH He
VEJIafasyu yrogu Ipo mepejady criopis B ap-
6irpask, To y apbiTpiB BiiCYyTHS caMa MOK-
JNHUBiCTH BUpPIHIYBATH IIUTAHHA PO BIACHY
KOMIIETeHI[iI0, OCKIIBKHY HNiZCTaByu 4JiA L0~
r'o TAKOK BIACYTHL. FIK BKasaHO B.OJHOMY 3
CYZOBUX AKTiB; IIUTAHHA ITPO caMe iCHyBaH-
HA KOHTDPAKTY, AKMI MICTHTE. apbiTparKHy
YIrony, OX0IUIIOEThCH TOHATTAM YKIANeHHSA
ap6iTpaKHOTO JOTOBOPY 1L BUMArae 3areep-
mxeHHA Horo mep:kaBHUM cygom [10],

Crogn . MOMKYThH . BLIHOCHTHCH  TUTAHHA
mpo. -Hifpobiaericrs. . mignucy ocobu,  Bif
imeni. akol nignucaua  apbirparkHa yronaa,
PO Te, UM MOKe MaTePHHChKA KOMIAHid,
mo He HigmHcana yroay, 6yrm 3060B’sAsa-
HO10-3a ap6iTpasKHOIO -YTOA0M0, YKIaKeHOIO
il nouipHBOW0 KoMIaHiew, i.Tak namui

IlixaBuM BuURaeThCA (PAHIYIBKUME - KO-
esin, Cynn miei xpainu Bsarani nosbasmieni
MOMJIMBOCTL . “BUPIITYBATH . IHTAHHS:. TIPO
nificuicTs. apbirpaskHol yrogu HOTH, IIOKH
apbiTpaxunil TpubyHal He: BUDIMIUTH Te
came nutaHHdg [11].

TIuranus npo - gificuicTs: apbirpaskHol
Yrofu NeTANbHO B YKPalHCBKOMY: IIDaBi HE
Bpery/boBane. Ile Bigpisase yxpaincbruit
BakoH Mpo MiKHAPOAHWE KOMepUiiHuH ap-
Girpask Bif aHaJOriuHHX HOPM,: IO . Mic-
TATHCH, - HAONDUKJIAL, Y IIBeHIapChKOMY
npasi [12] a6o B Hdpyromy :3sefeHHI- KO-
ngigifimoro mpasa CITA [13]; me ne nuTaHHA
pEryeThCA JOCHTh: AeTalbHO.. €xuHe,
10 BCTAHOBJIOE YKPalHCHKHUI 3aK0H IIOAO0
Aificaoceri apbiTparkHOL yroau, — Iie IOJO-
JKEHHS Ipo 1i hopMy, AKl MicraTsCH B CT. 7
Raxony. Yipainu «[Ipo MixkHApPOAHHE KO-
Mepurifinuil apbirpas» .

IlosicueHHSA - L€l - 0COGNIUBOCTL [OCHUTH
npocre: . ykpaiHcbkHi 3akox - mpo:. - MKA
moBHIiCTIO 3acHOBaHU Ha TUIOBOMY 3aKOH1
HpO. - Mi?KHAPOZHWH . TOPTOBH. -apbiTpax
IOHCITPAJIL 1985 p., IK¥# eTaJbHONO Pe-
IyAI0BAHHESA THTAHHA AlficHocTi apbiTpak-

6 — 12-241

Hol yrozu He MicTus. Taxa Hegomosie-
HiCTB, Y CBOIO 4epry, IOACHIOEThCA 6araro
B YOMY KOMIDOMiCHHM xapaxTepom. Tumo-
poro saxony IOHCITPAJIL. Cypsau 3i smi-
cry . mipgrorosumx Marepianmis  (travaux
preparatoires) no mnpoexty IOHCITPAJI,
y xofl ofrosopeHHd CT. 7 HEOLHOPA30BO BH-
CJIOBJIOBAJIACA 1[iesl. TIepe/laTH BUDIUIEHHSA
NUTaHHA Opo AilicuicTs. apBiTpaHOro 3a-
CTepe)keHHsd, Y. TOMY 4YHcIi Ipo #oro Ha-
Jexuy GopMy, HaloHATLHOMY 3aK0HOaB-
mio.. Kpim Toro, B npouneci Toro x obroso-
peHHSA BHCJIOBIIOBANacA ifes BIAMOBHMTHCSH
BiX BUKODHCTAHHS OOHSTTA «YTroja y Much-
moBifl dopmis («agreement in writingr)
1A BUKJIIOHYeHHA MOMJIMBUX KOJisiit 3 mo-
nomennsm . 2 cr. 11 Hewo-Wopkerkoi kKoH-
BeHNII, 1110 TaKOX BH3Ha4uae 0BCAT JAHOTO
nousarra [14].

IIpore Kowmicis npuitnana pinenns 36e-
perru  smict cr. 7 Tumosoro B3akoHy
IOHCHUTPAJL y uacTuHi BU3HAUEHHA Ha-
sexHOT hopMu apbiTpaxHOl yrogu.

Ilixaso, mo B HOBill pemaxnii Tunosoro
sakory IOHCITPAJI 2006 p. Bxe ponoHy-
IOTBCS [BA BaplanTyH GOPMyJIIOBAHHA CT. 7.
Opny i3 HUX € TIOAANBHIMM POZBHTKOM IIep-
BHHHOI Bepcil i yTouHIOE Hepesix BUMOT,
100 mpex’ ABAAITECA A0 hopmit apGiTpax-
701 o6mMoBKH. Tak, BpAXOBYIOUH 3ayBaKeH-
HA IPAKTHKYIOUMX IOPHCTIB Tpo-Te, o'V
pAni sumankis 'y MixkuHapogmifl Toprisiai
muebMOBa hikearis yrogu Tipo apbiTpax
HeMOMJIMBA, DOSPOGHUKY HOBOI pefarmii
Tunosoro saxony IOHCITPAJL mimnm Ha
Te, 1106 OpHPIBHATHE KO apbiTpaKHOl Yyroiu
BUpakeHuit 6yb-AKUM cnocoboM 3micT Ta-
kol yrogu («An arbitration agreement-isin
writing if its content is' recorded in: any
forms»).

IIpw UBOMY B TIOSCHIOBAJIBHIiM “3anucii
nigKpecaIoeTseA; W0 TAKMH miaxiy sHimae
BHMOTY IIPO Te, 1IN0 KOXKHa i3 CTOPiH MOBHH-
Ha B Tif-abo inmii dopmi: BUPA3UTH 3TOAY
Ha  upuitEATTA apbirpaskHOi0OMOBKH.
Crarra 7 HoBOI pemakiil THIOBOIO 3aKOHY
OHCITPAJL - BpaxoBY€ : TAK0¥K POIBUTOK
CyYacHUX eleKTPOHHUX 3acobiB KoMyHiKa-
1if, 0CTATOYHO TMPUPIBHIOIYH OTPUMAHL 3
iX - ZOTIOMOTI0I0: TIOBiOMJIEHHA: A0 ToBizoM-
JIeHb, OTPHMAHUX ¥ OUCHEMOBiH dopmi.

Ipyruit- Bapiast BEXOAUTE i3+ TOTO, INO
HeobxigHicTh V peryIIoBaHHEL IHTaHHA Alic-
HocTi apGiTpasKHOro 3acTepereHHH BiAma-
jia y 8B’ A8KY 3 DOSBHTKOM 38KOHOJABCTBA i
[IPaBO3aCTOCOBHOI IPAKTUKH OKPEMHX Kpa-
ia, Ha RiyMKy po3pOOHHKIB, KOXHA 3 KpalH
IMOBMHHA OIHUTH  BJACHY HDPAKTHKY, 10
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CKIATTAcH, i gpoburn Bubip Ha KOpHCTEH He-
TAIBHIIIOTO - DETryJIIOBAHHA THTAHHA (GOp-
MaJpHOI gilicHocTi apbiTpamHoro sacrepe-
HEHHA abo & BigcyTHOCTI Taxoro Ea piBmi
HaIOHAIBHOTO 38KOHY NP0 MIKHApOAHMIL
KOMepIifiHuil apbitpa [15].

TakuM 9YHHOM, BATANEHULN HanpAM Mix-
HapOJHOTO PETYJIOBAHHA 3BOAUTHCH A0 TO-
ro, mob KOXHA AepKAaBa caMOCTiiHO BH-
3Havuana HOPMH, 3aCTOCOBHI IDH BHpimIeH-
HI THUTAHHA UPO AificHicTs apbiTpauol
yrogu. B Toll camuil udc ‘He He o3HauAe
110, "3aCTOCOBYIOUH, BJACHE, Hauinaané
3aKOHONABCTBO, CYAH He TIOBMHHI BPAaxoBy-
BaTW MDXKHAPOAHY Opaktuxky. Llell BucHO-
BOK r‘pyHTyETLCﬂ HA HACTYIHOMY.

.unpaBOBl OCHOBU MIiXXHAPOJZHOIO KOMEp-

IiiHHOTO §p61Tpa>Ry BHAYHOIO, MipOIO cop-
MOBAH]1 MiXXHADOAHUMH JOTOBOPAMH, TOJIOB-
HHUM 3 SKHX Ha ChOTOZHi € Hewo-Mopkcrka
KOHBEHIIisd.

B acnexTti npobinemu, akxa POSIIAAAETBCH
HLm-IﬁppKCBKa KOHBEHIILA BKJIOYAE [JBa 3&1i
CanHu4l eleMeHTH: 1) BH3HAHHSA apbiTpa-
HuX yrof (ct. II Komsenuii); 2) Busnamuas i
UDHBEJEHH Y BUKOHAHHA iHO3eMHUX apbiT-
DXHUX DilIeHb (ct, I Kouseruii ).

Bignmoeigmo . ;o nux  enementis . Hpio-
VIODKCBKa KOHBEHIIIA Dery/Iioe MUTAHHA PO
AidcuicTh apl?iTpa}KHoi YIOAU . Ha JABOX. CTa-
Aifx:.1 cragia: oninka apbirpaskHol Yoo
AEPKABHUM. CYIOM.IDU. SBEPHEHH]L . [0 HbOT'O
CTODOHU 33 BUDIIIIEHHAM CIIODPY, DOSTIAAATU
AKUHU - CTODOHHK ~ JOMOBHJIMCA .. B apbiTpai
(m. 3 et I1 I@oHBeHuﬁ) [16]; 2 cragis: ominka
apbiTpaKHOI YTOAH KOMIETeHTHHM. OpranoM
AEPABH . -1IPDH. NPHBENEHHL  y. BHKOHAHHA
pimenns- apbitpaxky (migm.. «as m..l.cr. V
Kousenuii).

Koo HODM, M10 OiAIAraoTs 3aCTOCYBAH-
HIO Ha npyrm'cm‘ami, okpecneHe B. Kounen-
Il OCUTH - HITKO! - Ile- a60. HOpMH - IIpaBa,
AKOMY: “:CTODOHU » TiAIOPAAKYBaiH  apbirt-
PaXKHY «YroAy (1o “Ha  NIPAKTHI 3yCcTPi-
UAETHCA HEYACTO); abo: mpaBoBi HOpME Hep-
JKABH, e yXBaneHo apbirpaskHe pillenHA.

IIJ;c_)chocyeTLca TpaBa, 3aCTOCOBHOI0 Ha
nepiii crapii, robTo mpH: omiHLi AepKaB-
HHM CYAOM apbiTparkHOI YroaM [0 BHHECEH-
HA yxBanu apbirpaxy, o tyr B KouBeHuii
€ odeBHAHa ‘nporanuHa. KomseHiis roso-
DHTBH TIPO'Te, II0 CYA NOBHHEH HAIDPABUTH
CTODOHM, [0 YKIX&AU apbiTpaxHy Yyroxy, B
ap61'rpam,' AKINO- He 3sHaline, mo srajana
yroja HeIVICHA, BTPATHAA CHIAY 460 He Mo-
ke OyTu BuKOHAHA. YUN TIOBHHEH KepyBa-
THCHA CYA IIPH BUDPilIeHHI TUTAHHT Tpo Gifi-
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cHicTb apbiTpaxHoi yroxwm, Koupewiis me
YTOYHIOE,

YABIAETHCA, U0 HA HPOTATWHA He BH.
nagkoBa. AHanis * o6rosopeaHs IIPOEKTY
Hbm-ﬁopxcmco'i KOHBeHIIII - TToKkasye, mnio
OPEeACTABHUKHN  [epKaB  BUCJIOBIIOBAJIM
Pi3Hl ifel moxo Toro, AK ‘Mae 6yTu Bupimie.
He HUTAHHA IIPO NPABO, [0 MiIJIATAE 3aCTO-
CYBaHHIO A0 apbiTparxHoil yrofy srigHo 3
I 3 ct. II-KouBeunii. Bucnosmosaiucsa
imel npo re, 'mob mignmopsakysaty’ apGit-
DaXHy yroay IpPEBY CAMOIO CYLY, Npasy
MICIA YXBaJleHHsA apOiTpaKHOro: pimenus
a(;io_ POSLOBCIONHTH Ha Hel A0 HOPM KO-
misinHoro npasa: Ilpore sxkogna 3 nux ineit
He 6yna npuitasara [17].

Y Haykosift miteparypi i ma mpaxtuni
HEO[HOPA30BO pobuines cnpodu obrpyHTY-
BATH TOH a6o irmumit miaxig uono BUsHAHH S
apGeraﬁchi yroau HexilicHowo. Haltiika-
BLITUW  BAPIaHT BUKIAMEHHH "y BiEOMOMY
pimenHi Anensnifiroro ecyay 8-ro- okpyry
CIITA y - cupasi «Rhone - Mediterranee
C(_)mp'agnla'Francese di- Assicuragzioni e
Rlassmu_razmne v. Achille Lauro» [18]. ¥
oMY pimtenni Cyn gifimmos BUCHOBKY, 1o
apOiTpaKHa Yrogd B aclerTi BACTOCYBAHHS
s 3Uc'r. II H{;Io- OPKCBKOI KOHBeHIil 6ye
HeJlMCHON THIBKI' SIKINO BOHA Bigmosigae
nicraBam HegilicHoeTi yroaw, ski BusHa-
IOTHCA HA MIXHAPOOHOMY pPiBHI; TakKUM SK
IpUMYC, HOMHUTIKE, 06Man abo 3afBieHa pa-

Hilre BIAMOBA BiJi 3aCTOCOBHOIO IIpaBa, abo
AKIIO- TAKa Yroja CYNePeuHTh: 32CalHHINM
TPHHOHIAM  JEePKaBH;, fe HIPOXOAUTE ap-
61.Tpam. HoparkoBo  Aniensifauit: cya Bin-
MITHB, IO ogHiero 3 migeit Heo:Mopkcbroi
KOHBeHIiI 6yna yHipikanis mpasum, Bigmno-
BifHO N0 AKHX' apbiTparkHi yrogu moBuuHi
BHKOHYBATHCS.
mHa AYMKY' CYAY, UHM croporn Komsen-
Ull- CIUTRHO - 3aAKJIA/IH ~ IPe3yMInio- 3pif-
CHEHHOCTI* apbiTPark HUX - YTOJ * HEBAJIEHHO
Bifg dopMansHUX 0coGnMUBOCTEH HalioHANE-
HOr0 3aKOHOABCTHA
3 OfHOTO GOKY, BHILNE3a3HAYEHY TIpe-
SYMIILIIO -~ MOXXHA BBAXATH TiATBEDIIKeH-
HAM CHeludiky C¢TaBleHHA A0 apbirpamy
aMePHKAHCLKUX  CYAiB, 'IIABOBA  CIIPAMO-
BAHICTH 40 BHPIIIEHHA CUODIB B apbirpami
BifomMa ‘ule” 3-4acis- pimreHHas ‘BepxosHOro
Cy,uy CIIIA y copasi ‘«Prima Paints [19]. 3
igmoro GoKy, He MOMHA He BHSHATH, LU0
HIAX 1T aMEPUKAHCBKOTO CYRY IIOBHICTIO Bifg-
TOBila€  OPUHOUIIAM TAYMAYeHHA MiXKHAa-
pofHMX }IOI:OBOpiB, 3aKpillyIeHnM; B0Kpema,
v Bigencokilt xouBeHuil mpo npaBo Miskna-
poxHuX Horosopis 1969-r. [20]:3riguo ai
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er. 31 miel Kompennii npu TiyMaueHHI 1o-
FOBOpPY PasoM 3 KOHTEKCTOM IIOBHHHL Bpa-
xoByBaruca 06’exT 1 mini mixHAPOZHOTO
ZOTOBODY, a TAKOXK NPAKTHKA 3aCTOCYBAHHSA
mixHapogaux HopM. IIpu 1pOMY B pasi Ax-
1[0 1j 3acofy TIyMaveHHs 3aJHIIaTh 3Ha-
HeHHsA NONOMKeHb MIXKHAPOAHOTO IOTOBOPY
IBOBHAUHHM i HESCHUM, MOXKJIMBE 3BEDHEH-
HA 0o migroropumx Marepiamis i fo ofcra-
BHH YKJIAJeHHS TAKOTO MIXKHapPORHOTO H0-
rosopy. (ct. 32 Kousennii).

Orike, IPH TAYMadYeHH] IOJI0XeHHA I, 3
er. 11 Komsenuii npo HexificHicTs -apbiT-
pa<HOL YroAM HAJIeXHTh He BHXOJNUTH 3
MicIeBOTO B8KOHOLABCTBA, A BPAaXOBYBATH
06’ckr i mini KoHBeHHiI, a TaKOMX MixHa-
pOINHY OpaKTHKY. Taxuil nigxig e eAMHO
BipHMM y: CHJIYy MIKHapOAHHMX Iorosopis,
AKi € YACTHHOIO IPABOBOI CUCTEMH.

V 3p’A3Ky 8 LHM He MOXHa He Bifmiru-
i gBi Bamnusl ocobauBOCTI YKPaIHCBKOTO
NIPOIEecyaNbHOTO IPaBa.

Tlepmia ocobnuBicTh MOJATAE B TAKOMY.
Ax Bimomo, Heio-VopKebka KOHBEHIILA 110~
HIIMPIOE CBOIO Hil0 HA ABa THIHN apOiTpax-
HuX pimeds: 1) Ha piuleHHA, yxBaJeHi Ha
repuTopii geprxaBu iHUIOL HiX Ta Jep)KaBa,
e BHMAraeThCs BUSHAHHS 1 IPUBEJEHHST ¥
BUKOHAHHS TAKWX pilleHs; 2) Ha pilleHH,
skl yxsaneni na Tepuropii Tiel camoi fep-
5%aBI, 1€ BUMAraeThes iX BUSHAHHS 1 BHKO-
HAHHSA, ajie AKi He BBAKAITHLCA BHYTPil-
HiMu pilieEHAMH B Tifl nepxasl (m.ler. 1
Konsenriii).

HeobxigHo BUPIIINTH NUTAHHA IIPO TE,
uyu icHye B YKpaiui APYrHH THII apbirpar-
HHX pimens. e aKTyalbHO, 30KpeMa, AJA
pimers MEAC npu TIIII Yikpalnu y BUI]-
Ky, AKINO Wi piilleHHs BH3HAKOTHCA  AK
yxBaneHi sa MesxaMu Y KpaiHu, HA AKi TIOB-
HiCTIO MOIIMPIOBATHMETBCA DeXHM Hpio-
VopkchbKOl KOHBEHIIIL, i, oTKe, TAKOMX II0-
BUHHEI OyTH AIA HUX cnpaBenaHBl.

Baxkon Ykpaiun «IIpo MiKHApOOHUI KO-
MepuiiHuit apbiTpak» He 1ae Bignosiai Ha
He THTAHHA. 3 HBOTO HE3po3yMino, 4H Io-
BUHHI pillleHHs, BUHECEH], 30KDeMa, MEKAC,
pOSTAAAATHCA AK DiIlEHHS, yXBaJeHl 3a Me-
amMu YEpaimi B acmexTi Hyro-Uopkcbrol
goupennii.- Habarato 6insury BU3HAYEHICTE
TyT BHOCHTH LlMBiNbHMI HpOUeCYaJbHUR KO-
nexc Yxpainu (nani — LIIK YKpalHn).

IIIIK Vxpainu, Deryiioiodyu I[0PAROK
NpUBENEHHA y  BUKOHAHHA apBiTpaHuX
pimiens i piimeHs TpeTeliCbKMX CYAiB, Hae

BUSHAUEHHS TOHATTH DilEHHT TpeTel-
CBKHUX CYOiB 1 MIXHADPOAHUX KOMepUilHuX
apBiTpaxis, TpuEHATL HA Tepuropiax iHo-

6*

semuux gepxas (. 1 cr. 390 IIIK Vkpa-
iun).

Ipyra- oco0aUBiCTE 3BOAUTHECA A0 TOYO,
mo npobrema mificHocTi apbiTpaxHol yro-
o1 HeMuHyue nepepnbadac HeobximHiCcTE
aHANisy MeX BTPYYAHHS JEPKABHUX CYJiB
y oniHky gificHOCTi apbiTpasHOl yrogu 3a
pisuux ofcrTaBMH. Y LAHOMY BHIIAILKY MO-
JYTH BUHUKHYTH ABi cuTyauii: 1). cropoHa
Byke. gBepHYJacH Jo apbiTpamy, 1. crnpapa
3HAXOLUTHCA HA pPosrisaii apbirpaxy, mpo-
Te iHIIA CTOPOHA 0JAJa IT030B O AepiKaB-
HOro cyny, HesBaKawdu Ha apbirpamHy
yropy; 2) apOiTpa)KHHH pPO3SrIAf IUE HE
iminitioBanuii, i ogHa 13 cTOpiH, HE3BAMKAIO-
uy Ha HadBHicTH apbiTpakHol yroau, 3Bep-
TAaeThCH O AEepPIKaBHOrO CYAY i3 MOB0BHONO
3aABOI0 AJIA BUDIIIeHH# CIIOPY.

O6unei ui curyanii- sycrpivaoTecsa Ha
[paKTUIi AOCHTH 9YacTo. JIKINO BUXOAHTH
rimoke 8 HopM Hpo-MopKebKOI KouBeHIIl,
T0 B 000X BUIIAAKAX [epPXXaBHUH CYJ NOBH-
HeH nepesipuTH AlificHicTs 1 3aificHeHHICTH
apbirparHoi yroju i, 3ajIe’KHO BiX HAABHO-
eTi BOJIi iHIIOI CTOPOHHK 1 pesyabTATy Iepe-
BipKH, «BiATPaBUTH CTOPOHY. IO apbirpa-
y» a0 B3ATH NO30B O CBOTO DOSTJIAAY. vy
nepiioMy BUNAAKY, AKIIO.B apbiTpaHOMY
CYZi BiKe € CIpaBa MM THMH CAMHUMIU 0CO-
GamH, Ipo Tofl caMuil npeaMer i.Ha TUX ca-
MHX TicTaBax, AeprKaBHU cyl[ IIOBHHEH
BaIUOIMTH BiAMoBigHUIL D030B 6es posris-
oy, He mepesBipAYH apbiTpaskHy : YTORY
(u. 1 er. 207 OIIK Vepainn).

V mopiBHAHE*3 YKPAlHCBKAM 3aKOHO-
NABCTBOM, - ApGiTpamanil npouecyaibEuR
ropexc Pociiicbroi @egepanil nepenbadac,
mo KOJH CIpaBH y nposajyKeHHlL MixHA-
POAHOTO KOMepIiffHOro apbiTpaxky e He-
Mae, TO Ai€ IpaBHiO, aHANOTiYHE BCTAHOB-
AeHOMY: B Hrio-Vlopkeskiit KoHBEHEIL, Ae
JepxkasHU cyJ CIOYATKY Zocaijye gidc-
HicTe - apbiTpaskHOL yrogu, a.BiKe noTim
npuiimae Te abo iHIe npouecyaibHe
pimresna (no. 5 m. 1 cr. 148 ATIK PP).

V pociffcbKilt IPaKTHIl BHHHMKAIO IIH-
TaHHS . IPO. MOMKJIUBICTH caMOCTiHHOTO
¢poCTYBaHHA JiHCHOCTL apbBiTpakHOi yro-
¥ HUIAXOM 3BepHEHHS 3 II030BOM A0 A€p-
sxapHOTO cyay. Tak, B ofmifl i3 cmpas po-
cilicpbka . KOMIIaHig 3BepHyJaaca .o apbi-

TPaXKHOTO CYAY 13 3aHBOIO IIPO 3MiHy Aoro-
BODY B YACTHHI apOirpaxHol yrogHu. Cyn
mepiuoi iHcTaHIil 3a0BOJILHUB IKO 3afaBYy,
nocnapmuck Ha Hopmu AIIK Pd, mo pery-
JI0I0TH MiACYIHICTE CIIPAB V. AePKaBHUX Cy-
nax. Kacanifina iHCTAHLIA PillleHHsA MepPIIol
igcrannil ckacyBasa, BKasaBliil, [0 HOPMU
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gsgm?é(}c;yunic'gb CIIPAB 'y PAMKAX CHCTEeMH
UX apBiTpasuux cyai
poiTE YAiB He MOXKYTh
BBPXSB‘FT’{(%THB'AIHCHICTB apbiTpaxnoi yroz;n
» BIIMOBJIAIOUN B Nep i :
enayvi ¢
B Héimfm, /383HAYUB HACTYIIHE. 8 Tpans
pe mggiln,u:m, DOBTIIAL 3AABY 3 IHTAHHSA
TEHI1I0 : MiM»MHADO
F I HOI0 ' KO-
MepuidHoro apbiTp nitn
¢ XY MOMIAUBHE Tijlb
y KK
g;cg;u;xogx;geanboro pinreHHA TpeTeiicLKo-

HAafABHI
o HICTE'Y HBOTO KOMIIETEH-
Baﬂl;lgflicmmlem MaTepianu’ ceiguaTh; Imo

HE 3BEPTaBCH [0 Mi

in ) KHapPOJHOTO KO-

MepuidHoro ‘apbirTpas i

V33 BUpIHICHHAM
TIePeHLOTI0 ITUTAHH ST i o
PO HAaABHICTH ¥ O
HBOIO - KOMIIeTeHnii. = 3 Seram
. '3a: Takux: 00eraBUH
S?g;?icipemég CIIPOCTYBaHH . . apbiTpakHol
BnHeceHo?pMIigr?g)HOMy T aryTo]
1 OLHUM KOMepIIiii

biTparkem oh 3 Hbor

YXBaJIM - IPO HAABHI
HicTE. ¥’ HBOTO

KO

K Mgggeﬁméa YPaxXyBaHHAM HOJOMKEHDb 4. 1
,qe.}cc 2 DOITPAKHOrO: [IPOECYaNTBFHOTO KO-
e % orcimcmcql Denepaniiim. 3 er: 16 3a-
apﬁis'; a;(fc PO MDKHAPOAHUIT KoMepriiiEmit
2D A}I’)M * ; féi ,zéorggcaemca. TaxkuM yHHOM
)
_ B , ‘3851Ba" IPO- BUSHAHHSA
ggg;;gzx;r;o; eyro;m HeilicHOIO He mignsarae

PoraBHOMY cyzi: B ¢

: HJIY 1[LOTO
crpasd He Morua Gy
: THA PO3IVISHYTA CYAOM i
i
gmlngra.illgonpnnnnenmo Ha nincrrasiyﬁu 1
. 1cr. 150 ATIK P®, B '

[1] D Bapro sasgaunTu, mo
gz gbi(;ro B pocilicbkift mpakTumni 3yc'rpiq;’3_nuj1-
o J\Knn OPHKIan, KoJu apbirpaxui cyau

POSTIALANK 3asIBY.. IPO. BUBHAHHSA

MMuranns npo pgilicwicTs  apbirpaixmol
yroau ‘€ OararoacmexTHuM. BoHoO cToc .
€ThCA He JIMIIe OIiHKK BIACHe apGiTpamHg"
YTOIM Ha mpeiMeT BiANOBinHOCTI cbopmaJml
HUM KDUTepiAM i  3acTOCOBHHM HopMau\&
1paBa, ‘& W BUBHAYEHHAM IIOBHOBAYKEHE
AepXaBHUX "cy;[iB i'apbirpasxky 3a oniuxom
ap61TpaxgH01 yrogu. Hamionansui zakoHo-
AaBCTBa 1 NPAKTUKA 3 UMUX THUTAHB NOCTii:
HO MIHAIOTBCH, B CHILYy YOTO KOXKEH aHa!
JITHYHHN Marepiam 1o mif rtemi Jlmm;
dmcpye NOTOYHY cuTyarito. [i dopMyBaHHS
AK i QJODMYPaHHH IIPAKTHKH Mimnapo,u;Ho:
Fo*KOMepUIHHOro apbiTpamy, saBaun Bif-
ﬁyBaJIOCJ.JUHl,I[ BIIJINBOM IBOX IIDOTHJICKHUX
TeHIeHMIH: - npoapGimpaxcrol, - cupaMoBa-
HOL' HA  HOCHJIeHHs MO3unil apbirpaky Ta
nibepanisanito: #0Oro BHKOPHCTAHHS TOCHO-
AapIOOYUMU cy6’exramu, i xoucepsamue-
HOL,; TPUOIYHUKY JAKOI BHCTYHAIOThH 34 06-
MEKEHHS ' DaMOK : IPHBATHOIO - CIOCOGY
BHDILICHHSA CYNEePevYok, AKUM € MIKHADPOL-
HHUH KoMepuiltauit apGirpax [21]. 8

Busnauennsa dominyrouoi nosuyii wodo
cyQosoao KoHmpono dilicHocmi apdimpaafc-
HOL yzo0u 6U3HAYAEMbCA piBHEM Npasoeoi
KYyabmypu 6 miil abo iHwiil Oepéicaei. ITpu
yvomy eaxcause me, w0 sacadnuyui dory-
MEHM Y cpepl MinHAPodHO20 KoMepYiliHo20
ap6impadcy ~— Hvw-Hoprcora . xoueen-
Yla —  noeHicmio epaxosye. yio. OunamiKy
nadawyu Oepicasromy. cydy MovcauGicmy
BUSHAMU I NPUBECTNU Y BUKOHAHHA apOim-
padicHe pilleHHA, HABIMb He38AICAIONU HA

0)
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Kpasyos Cepzeil. CydeOnbLiL KORMPOTLY deiicmeumensiocmi apbumpascrnozo cozZnRauLeHUR.
ITenraiomes 6v1600bL 0 MOM, L0 gonpoc o OelicmeunenpHocinu apOumpaxHoz0 COZRAUEHUA
dengemcs muozoacnexmuoin. OHO Kacaemca ne MOLKO OUEHKL COBCMEeHHO apOumpaxnozo
coznalLenus Ha npedmem coomeemcmeui (POpMALLHBLM KpUIMEPUAM U npuUMeHUMbLM HODMAM
npasa, Lo U onpegenenis noanomouul zocydapcmeennbix cydos u ap6umpaia no_oyerke ap-

umpaiHozo coznawienHus.

K nioveabie cnoéa: apOumpaxcHoe cozlauenue, MenOyHapodusLil KoMMepuecKUil apoumpadi.
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MY BUSHAHHL [ npUBeden ] | BUKOHAHHA. Kravtsov Sergiy. Jjudicial control of reality of arbitration agreement.

T+ is done conclusions that a question about reality of arbitration agreement is
multidimensional. It touches not only an estimation actually arbitration agreement for the
purpose accordance to the formal criteria and- applicable norms of right but also by the
decision of plenary powers of national courts and arbitration as evaluated by an arbitration

agreement,
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