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BBEJIEHUE

Yem KpyIHee Lenb, TEM Jerde B Hee nmonacts. [lo3tomy mpeamer Ha-
yKu TpebyeT 00001eHNI — 3TOH MephI Belel. 3pHMbIM €IHHCTBOM 00-
I[Er0 M YaCTHOTO ABJsIeTCs munonozus. OHa peKOHCTPYHPYET HCCIeaye-
MO€ MHOXECTBO 00BEKTOB, 00BEAUHSL UX C IOMOLIBI0 MeTOR0B. Ormpa-
SCb Ha CXOJACTBA M pAa3NUYUsi MCCIENYEMBIX OOBEKTOB, THIIOIOTHUSL
no0uBaeTCs UX HASHTH(UKALIN, a B CBOH TEOPETHUECKH Pa3BUTOI (op-
Me 0TOOpa)kaeT BHYTPEHHEE CTPOECHHUE CHUCTEMBI, BBISBIISIET €€ 3aKOHO-
MEPHOCTH, [PE/ICKa3bIBAET BO3MOKHOCTE CyIIECTBOBAHUS HEH3BECTHHIX
notose 06bekToB.! Hur ofiHa HacTosAIas HayKa He 00XomuTest 6€3 THIT0I10-
run. FOpucnpyneHnus mo camoit CBOeH NMpUpo/e NPUBEP)KeHa CHCTEMa-
TH3ALUH, KOMITMIIALHN U KOAH(DUKALNHE — Y)Ke IpeBHEHIIHe PUMCKHE 3a-
KoHbI ObutH cBesieHsl B X1I Tabnumn, a J{urectsl FOcTrHMaHa B cHcTEMATH-
YEeCKOM ITOPAJKE H3JIaraan 2 ThICIYH COUMHEHHN 0KoJo 40 3HAMEHHTHIX
fopucToB.” OIHAKO CHCTeMaTH3alUsd M HHTepIIPeTalys IIPaBOBOro Mare-
pHaja B IeJIX MPAKTHYECKOTO MCIIOJIB30BAHMS, I0-BUANMOMY, CIHIIKOM
4aCcTO OTOJBMIAjIa HAa BTOPOH IUIAH TEOPETHYECKYIO TUIIOJIOTHIO, KOTOPAst
B IOPHHYECKON HayKe PEAKO 0CO3HABAIACH KAK METO0IOTHYECKOE CPel-
CTBO IIO3HAHHUS CYIHOCTH OOBEKTA M IOCTPOCHHS €r0 CHCTEMHOW TeO-
pun. He cocrapnser uckitoueHus U HayKa O CyIOIIPOU3BOICTBE, TUIIOI0-
THYECKHE IPEACTaBICHUS B KOTOPOW 3aCTBUIM HAa YPOBHE OTHAENBHBIX
IOPHMYECKHX ONpEIeIeHUH, OTIINYAsCh TPHU 3TOM IECTPOTOMU, IIPOTHBO-
PEUMBOCTBIO U OTCYTCTBHUEM €IAMHOMN cHcTeMbl. HayuHast TepMUHOIOrHS
orepupyeT «(hopMamMi», «THIAMHY», UCTOPUHECKUMH (HOopMamm», «BHU-
JAMU» U «MOJEISIMI», CPeI KOTOPBIX (DPUTYPHPYIOT «COCTS3aTeNbHBIEY,
«PO3BICKHBIE», «OOBMHHUTENIBHBIE», (TSKEOHBIE», KHHKBU3HIIMOHHBIEY,
«CIIEZICTBEHHBIEY, «CMEIIAHHBIe», «KOHTHHEHTAIbHBICY», «aHTIOCAKCOH-

! Cm.: Weber M. Methodologische Schriften. Fr/M., 1968; Mac Kinney J. C.
Constructive typology and social theory. N.Y., 1966; Venenckuit b.A. TIpuHUAIE! CTPYK-
TypHO| THnonorun. M., 1962; ®unocodeknii sHImKIONEAMYeCKUil cnoBaps. M., 1983,
C. 685.

2 Cwm.: lurectsr FOctnanana. M., 1984.



CKHE», «POMAHO-IEPMAHCKHUE», KOXPAHUTEIBHBIE» M «(TPaKAAHCKUE».'
[TombITKa CHCTEMHOI THITOIOIHH C MPUTI3aHUEM Ha IIOCTPOEHHE YHHUBED-
caJibHOM TeopHH ObIIA MPENPUHATA B CBOE BPEMS Ha OCHOBE MAPKCHCTC-
koro yuennst (H. H. [Monsuckuit, M. A. Yensios-bebytos, M. C. Ctporo-
Bud, B. I1. Haxxumog).? [lpr 9T0M 0OBABISIINCH MMEIOIIMMU 3HAYECHHE He
CTOMBKO (DOPMBI, CKOJIBKO THIIBI TIPOIIECCOB KaK IIPE/e/IbHbIM YPOBEHD
FOPHIHYECKOT0 00001IeH s, HATTPAMYIO CBA3aHHBIH C IOTHTIKOHOMUYEC-
KOIi KaTeropuei 0011eCcTBeHHO-9KOHOMIYECKUX (hOpPMALMH.

Xapakrepusysl CyHN[HOCTh TAKOTO HCTOPHKO-MAaTepHaTUCTHYECKOTO
[OIXOJIA M €r0 OTIHYKe OT Beex npounx, B. IT. Haxxumos numrer: «B 6yp-
KyasHOH I0pUIHYEeCKO JIMTEPAType MO YTOJIOBHOMY TIPOIIECCy, KaK mpa-
BHJIO, HE aeTCs ONpEAesIeH s HCTOPHYECKOT0 THIIA YTOJIOBHOTO IIPOLIEC-
ca M IaKe He MCI0JIB3yeTcs 3T0 NoHATHe. OCHOBHOE BHUMAHUE YIesieT-
csl HCTOpHYeCKuM (hopMam IpoIecca: pPO3BICKHOH, OOBHHHTEIBHOH H
CMeEIIaHHOM. BerecTBre 9TOro yKa3aHHbIE HCTOPHYECKHe (hOPMBI yro-
JIOBHOTO [IPOIIECCa HEPEeIKO PACCMATPUBAIOTCS M KAaK THITBI, M KAK BUJIBI
yroJI0BHOTO mporiecca. Takoi popMaIbHBIN MOAXOA IPUBOAUT K IOTHOMY
OTPBIBY OT UCTOPUYECKOH NeHCTBUTEIBHOCTH, HO 3aTO ITOMOTaeT 3amMac-
KHpPOBATh KIACCOBYIO CYIIHOCTE YTOJOBHOTO mpouecca. CoBeTckas 10pu-
JUdecKas HayKa HaIIqHO U yOe[MTeNnbHO [10Ka3aa, 9T0 TJIaBHBIM | pe-
IIAIOIIMM NOHSITHEM SBJIAETCS HCTOPUYECKHI THIT yTOJIOBHOTO IIPOIIECCa.
OT0 noHATHE OOHAXKAET KIACCOBBIH MEXaHM3M YTOJIOBHOIO IpOIecca,
TPHKPBIBAEMBIH MOHATHEM (HOPMBI».

[TonaTHe THNA mpoIlecca CAeNaaoch, TAKUM 00pa3oM, HEKUM «ap-
XETUIIOM», CBOEro poaa «(UIoco(CKUM KaMHEM» MAapKCUCTCKOH
HpoIecCyaibHON HAayKH, C IOMOIIBI0 KOTOPOTO Ka3aJg0Ch BO3MOXK-
HBIM 00paTHTh B «30JI0TO HCTHHBIY» HEYIOPSA04CHHbIH (haKTUIeCKUI
MaTepHall. Pe3ynpTarsl, 0[HAKO, OKA3aJINCh 3HAYUTENBHO CKPOMHEE.
ITonstusa «paboBiazenpueckoro, GpeomansHoro, OypxKya3Horo U co-
[IHAJIMCTUIECKOT0 THIIOB» OKa3aJMCh HA PEAKOCTH OECIIOAHBIMY, U
Jajplie KOHCTAaTAllMKU UX KJIACCOBOM CYIIHOCTH JIeJI0 He Mouuio. bo-
Jee TOTO, MPU3HAHHE 33 HUMHU ITaBEHCTBYIOIIEH pOIU 0OBEKTHBHO
COAEHCTBOBANO OCJIA0ICHHUI0 BHUMAHHS K BOIIPOCAM MpOIECCyalb-
HOM (hOPMBI, @ TEOPH HAIIPSIMYIO 3aMKHY/IaCh HA H3yYEHHH IIO3UTHB-

! MHOrHe aMepUKaHCKHE aBTOPHI CYUTAIOT KOHTHHEHTAJBHBIE YTOMOBHO-TPOLIECCY-
QJIbHBIE CHCTEMBI PO3BICKHBIMM, YTO PABHO3HAYHO Y HUX MOHATHIO CHCTEM HHKBU3HTOPC-
KHX HITH «TpaxkaaHckoro npasa» (CM., Hanpumep: @puoman JI. BBenenne B aMepukaHCcKoe
npaso. M., 1993. C. 60—61).

2 Cwm.: Honsnexuii H.H. OcHOBHBIE (HOPMBI IOCTPOEHHS YTONOBHOTO Tpotiecca // YueH.
san. Mock. yH-ta. Tpyast topunny. ¢-ta. 1949. Bein. 145; Yenvyos-bebymos M. A. Kype co-
BETCKOTO YTOMOBHO-TpoIeccyansHoro npasa. T. [. Ouepku mo HCTOPUH Cyfa U YTOJIOBHOTO
npouecca B paboBnajenpieckix, (GeofalbHEIX M OypikyasHbIX rocymapctBax. M., 1957;
CIl6., 1995; Cmpoecosuu M. C. Kypc coseTckoro yrojoHoro mpoiecca. M., 1958. I
XXXIIT; Haocuntos B.11. Turist, popmel # BUIBI yronoBHOTO npouecca. Kammuunrpaz, 1977.

* Kypc coBerckoro yrososHoro nponecca. O6uas gacts./ Ilox pen. A. J1. Boiikosa u
U. U. Kapnenia. M., 1989. C. 368—369.



HOTO 3aKOHOJATENbCTBA M NMPAKTUKH, COIPOBOXKIAAEMOM 00sA3aTeib-
HOM KpUTHKOH «hopmanbHbIX OypixyasHsix rapautuity. H. H. [Tonsu-
CKHH IOIIEN €Ile Jalblie — «yHHKAIBHOCTBY COLMATMCTUYECKOTO
(COBETCKOTO) THIIA OH PACHPOCTPaHH/ U Ha ero Gpopmy, KoTopas, 1o
MBIC/IM aBTOPA, HE MOXET OBITh OTHECEHA HH K OJHOM M3 H3BECTHBIX
pcropudeckux ¢popm.' D1y Touky 3penns pazgenstiai 1 M. A. Yenblos-
bebyToB.? biarogaps TakoMy MOAXOAY BONIPOC 00 OTHOIUEHHH POCCHIiC-
KOTO YTOJIOBHOTO TIPOLIECCA K COCTA3aTENbHOMY HJIH PO3BICKHOMY THIIAM
OBUI HAJOJITO «3aMOPOXKEH», a (OPMBI €ro MU3yHaluCh JHIIb B paMKax
YTHIMTAPHO-TIO3UTHBUCTCKHX TONKOBAaHUM. B mo3auuii coBeTckuit nepu-
ot (xonen 80-X rooB) HAMETHIICS OTXOM OT OPTOJOKCAJIBHOM MO3UIUH.
[lpusHaBas B LEJIOM PABOMEPHOCTH AAHHOH MEPApXMHU MMOHATHH THIIA U
¢GOpMBI IpoIlecca, yKa3hbIBaI0Ch Ha CAMOCTOATENbHYIO LIEHHOCTh MMOHS-
THA IpolleccyaabHOM (OPMBI, KOTOpask «BBICTYNAET HHCTPYMEHTOM pas-
BEPTHIBAHHUS THUIIOJIOTHYECKOH CynmiHOCTH mpouecca».® C 90-x rogos co-
CTA3aTeIbHO-PO3BICKHAS [TPOOIeMaTHKa HauyHHAeT 00CY)KIaThCs B IIUTE-
parype.* JIEGHTMOTHBOM IHCKYCCHI 33 PEIKHM HCKIIOYEHHEM SIBIISIOCEH
ybexaeHue B He0OXOIMMOCTH IPEOJOICHHUS PO3BICKHBIX HAaYall B POCCHI-
CKOM YTOJIOBHOM IIPOLIECCE M YTBEP)KACHHH 3[€Ch COCTA3aTEIBHOCTH.
OnHaxko OTCYTCTBHE J0CTaTOYHO YETKOH M MOJHON pa3paboTKH 3THX II0-
HATHUI OPOH NPUBOAMIIO K TPE/IOKEHHSIM, HEe BIIOJIHE aleKBAaTHBIM Oma-
TUM HAMEPEHHAM CaMHX aBTOPOB.

Tak, HarpuMep, B KauecTBe 00Opasia COCTA3aTeNBHOM MOJENIH HHOLIA
paccmarpuBaeTcst (paHIly3CKHMI THII YTOJIOBHOTO IIPOIECCa,” B KOTOPOM,
KaK HU B KAKOM JIPyTOM M3 CYLIECTBYIOLINX HBIHE, CUILHBI PYAUMEHTHI PO- -
3BICKHOTO (CIEACTBEHHOr0) mopsiaka. ABTOpsl «KOHLEMIHH YTroJ0BHO-
HpOLIECCYaIbHOTO 3aKOHOAaTeNbcTBa Poccuiickoit denepanumy», Hampo-

' Cwm.: Ionsnckuti H. H. Bonpocs! TEOpHH COBETCKOTO YTOJOBHOTO mpomecca. M.,
1956. C. 106.

2 Cwm.: Yenvyos-Bebymos M. A. O4epKu 10 HCTOPHH CYJIa M YTOIOBHOTO IPOIIECCA. . ., C.
23. Hampotus, y M.C. CTporosuda HMEKOTCst BEICKa3bIBAHHSA O TOM, YTO K COBETCKOMY YTO-
JOBHOMY MpOIECCY MPUMEHHMO TMOHATHE CMELIAHHOTO, CIIECTBEHHO-COCTA3ATENBHOIO
(Cm.: Cmpozosuu M. C. Yronosuslit mpouecc. M., 1946. C. 33—37, 67 u ap.).

3 Mewepsros FO. B. ®opwmsl yronosHoro cyponpoussoactsa. JI., 1990. C. 8. Eme
paHblIe, XoTs Oonblile B CPABHUTENBHO-PABOBOM, YEM TEOPETHYECKOM KITHOUYE, ITH BOII-
POChI OBITH 3aTPOHYTHI B pabore: hobomos C.B. BypxyasHas toctuuns. CocTosHuE U epe-
nekTuBel pasBuTHs. M., 1989. C. 47—74.

4 Cwm.: Cuuprog A. B. DBOTIOLHS HCTOPUHUECKOH (JOPMBI COBETCKOTO YTONOBHOTO MPO-
[ecca 1 npeaBapuTeNbHOe paceienoBanne // CoBeTckoe rocynapcTso u rpaso. 1990, Ne 12.
C. 57—63; Konuenuust yrojoBHO-IPOLECCYaNBHOTO 3aKOHOAaTeNbcTBa Poccuiickoii de-
nepaunn // Tocymapcerso u mpaso. 1992, Ne 8. C. 46—55; Ilempyxun H. JI., Kyyosa 3. ®.
O KoHUENUMHN YroIoBHO-TIPOLECCYaNBHOro 3aKoOHOAaTeNbCcTBa Poccuiickoit Mdeneparuu //
Toeynaperso u npaso. 1992, Ne 12. C. 83—8S5; Casuyxuii B. M. YronosHsiii nponecc Poc-
CHH Ha HOBOM BHTKe eMokpartusaiuu // Tocynapero u npaBo. 1994, Ne 6. C. 101—103;
Ilempyxun 1. JI. Coctssarensrocts 1 npasocyaue: K 100-neturo M.C. Crporosuya // To-
cyfapcTso M mpaso. 1994, Ne 10. C. 128—137.

5 Cw.: ITempyxun U. JI, Kyyosa 3. @. O KORIENIHH YTOTOBHO-TPOIECCYATBHOTO 3a-
KoHoparenbcTBa Poceniickoit Peneparun , c. 84.



THB, ITOJAral0T BBECTH CMEIIAHHOE CYIOIPOMU3BO/ICTRO «OXPAHHTEIBHOTO
THMA», He Aefasi pasnHyuil MEeXIY HAM U «KOHTHHCHTAJIBHBIMY [IPOLEc-
com.! Tem camMbIM CMEIIMBAOTCS Pa3iHuYHbIE THIIOJOIMYCCKHE OCHOBA-
HHS, a [JIABHOE, HE YUUTHIBAIOTCA BHYTPEHHUE PA3IHUNS U TCH/ICHIIMH B
KOHTHHEHTAJBHBIX CUCTEMAX, He BCE U3 KOTOPBIX B HACTOSIIII MOMEHT
MOTYT OBITH OIpeHeIeHbl Kak «oxpaHutenbHeie». Haxowern, cama Poc-
cuiickas Koncturyuus 1993 r., Tpebyst OCyIIeCTBIATE CYINOIPOU3BOICTBO
HA OCHOBE COCTSI3aTeNBHOCTH (CT. 123), 0OMHOBPEMEHHO HA3LIBACT CPEIH
cyOBeKTOB cyneOHON BIacTH, epedncienHsix B rmase VI, u npokypopa
(ct. 129) — 0CHOBHOTO HOCHUTENS (DYHKIIMU YTOJIOBHOTO MPECIEI0BAHHS,
YTO COBEPUIEHHO HECOBMECTHMO C COCTA3ATEIbHBIM HaYaIOM.

Hcropust moBTopsieTcs. [lono0HbIe HEOpa3yMeHHsl yiKe CIyqasich.?
[Ipuunna Bcerna OplIa OHA — OTCYTCTBHE CHCTEMHOH TEOPHH ITPOIEC-
CyanmpHBIX (OpM, OCHOBOH KOTOPOW MOKET OBITH TOJILKO UX HAy4HAs TH-
nojiorust. JIo cux mop 0CTaeTcst HEONPENeIeHHOCTh Ia)Ke OTHOCUTEIBHO
MPU3HAKOB, OTIMYAOIINX COCTA3ATeIBHBII IIPOLIECC OT PO3BICKHOTO, TEM
Oonee YTO caMU OHH OTHIO[b HE SBJIAIOTCS 3aCTBIBIIMMU KaTETOPHSIMH,
MOCTOSHHO pa3BUBAIOTCA U mpeobpasyrores. C Tex mop kak U. [Tnank B
1857 r. maBHOI 4epToii COCTA3ATEABHOCTH ONPEENIIII NACCUBHOCMb CY-
Jla, a PO3BICKHOE Hadajlo CBs3al ¢ COOMpaHHEM CaMHM CYOOM JI0Ka3a-
TEJIBCTB IJIST TIOCTAHOBJICHUSA IIPUTOBOPA, TO €CTh C €r0 AKTHBHOCTHIO, > Ma-
JI0 94TO M3MEHMIOCH. M celiyac MHOTHE aBTOPHI IIPOAOIDKAIOT IO TPaH-
LUV CYUTATh, YTO «AKTHBHASA POJIb Cyda — aTpHOYT MHKBH3HIMOHHOTO
npouecca».* OQHAKO CIEIYST HMETh B BUIY, YTO CyaeOHAas akTHBHOCTD
HPAaKTHYIECKH BO BCEX PA3BUTHIX 1EMOKPATHUECKUX CTPaHaX, B TOM YHCIIe
AHTJI0-CAaKCOHCKHUX, IJIe COCTA3aTeNIbHOCTh — IOYTH pelurus, B XX B.
TOJIBKO BO3pacTasia. AKTUBHOCTH Cyda Npu BO30Y)KACHHH YTrOJIOBHOTO
IpEeCiIeOBaHNsA HE OJHO M TO K€, YTO AaKTHBHOCTH B YCTAHOBJIEHHH
MCTHHBL. YCIEeXH KOHCTHUTYLHOHAIU3Ma, 00ecIedYeHne MOTHHHOTO pas-
JIeJIeHUs BJIACTEH JealoT MOCIEQHION 3a/ady Uil Cyda JOIIyCTUMOH, a
YKpeIIeHHe NPaBoBOro roCcyaapcTBa H yCHICHHUE COL[UANBHON 3alHIIeH-
HOCTH JIMYHOCTH ~-— HeoOxomumod. [lyOnuwdHas coCTA3aTenbHOCTD

! Cwm.: Konuenmus yronoBHO-MpOLECCYabHOro 3akoHoarensctea Poceniickoit Me-

Jepauum, ¢. 53.

> Tak, npaBUTENBCTBO [epMaHuu B NIEPHOJ OOLIECTBEHHOTO noaseMa 1848 1. 00bABH-
710 B § 46 OCHOBHBIX 3aKOHOB, YTO B YTOJIOBHBIX /Ie/IaX BBOANTCA COCTSA3aTeNBHOCTE. MMes
B BHJTY PeaH3aIMI0 JaHHOTO O0CILaHuA ¥ MPHHUMAsT 32 9TaIOH (paHIy3CKHUi TIpoLecc, 3a-
KOHOJATENb MPUHSI cynebHoe YIoKeHHe, CKOMHPOBAaHHOE C HanojeoHoBckoro Kopekca
yronosHoro cieactBus 1808 1., KOTOpBIH, B CBOK 0O4Yepe/lb, BO MHOTOM IMOBTOPSI CIEM-
CTBEHHO-PO3BICKHOI bonbioi yromosasii opaoxanc Jlronosuka XIV. (Cvm.: Mummepmaii-
ep K. 3akoHOaTEeIbCTBO U IOPHAMYECKad MPAKTHKA B HOBEHILIEM UX Pa3BUTHH, B OTHOLIE-
HHUU K yTONOBHOMY cynonpounssozctsy. CII0., 1864. C. 219--220).

3 Cm.: Plank J. Systematische Darstellung des deutschen Strafprozessrechts.
Gottingen, 1857. S. 175; Cm. tawxke: [Tiazep FO. PyKOBOACTBO IO YTOJIOBHOMY CYAOTIPOH3-
Bozctey. CIT6., 1885. C. 87.

4 Mempyxun M.JI. CocTs3aTeNsHOCTS U IIpaBocynue, ¢. 130.



MOCTUH/IYCTPHAIBHOTO HEepHO/ia OOIECTBEHHOIO Pa3BUTHS yXKe He Ta,
YT0 YACTHO-MCKOBAs COCTA3ATENbHOCTh XIX CTOIETHS.

TouHO Tax e IUI0IOTBOPHAs U/iesl pa3AesieHus TpeX QyHKIuH — 06-
BUHEHHS, 3aIUTEl U CyAeOHOro pa3pemeHus aejla — Kak OCHOBHOIO
MpU3HAKA COCTSI3aTEeNbHOCTH, OTIIMYAIOIIETO €T0 OT PO3bICKA,' HE MOXKET
MIPUMEHSTBCS CErojiHs 6€3 OIPeeNIeHHOT0 IIEPEeOCMbICIICHHUS, TUTAEMO-
IO THITOJOTAYECKIM Pa3BUTHEM CAMOTO 00BEKTa UCCieqoBaHus. B or-
JIMYHUE OT TEOPUH AKTUBHOCTH, TEOPUS pasieneHust QyHKIUM moapasy-
MEBAET, YTO COCTI3ATENBHOCTh — HE OTAEIbHBIA MPUHIUIIL, a hopMa KT
THII [Ipoliecca. B 9ToM cMbIciie BCe IPUHITHUIIBL, JEHCTBYIOUINE B paMKaX
JIaHHOM (hOpPMBI, COCTS3aTeNIbHbI, TOYHO TaK e, Kak Bce 0e3 HCKITue-
HYSL [IPUHIUIIBL IPOTHBOTIONOKHON (hOPMBI — po3bICKHEIE. OHU COCTAB-
JISTFOT Kak OBl IBE OTAEIbHBIE TOTANbHEIE TupaMuibl. Ho B mpakTuyeckon
JKU3HU HET MUpamMu/l. DTO 03HAYAET, YTO MOKET IIPOUCXOIUTH CMEIIEHHE
COCTS3aTENILHOTO M PO3BICKHOTO Havyail. Majo Toro, IpOMCXOAMT — M HE
TOJIEKO Ha ypOoBHE (DYyHKIHIH, HO U HAa ypoBHe npunuunos! Hampumep,
pacciesioBaHue, Te coCTA3aTeNbHble (DYHKITMHI HeI0CTaToO9HO nudde-
PEHIIMPOBAHEI, @ YTOJIOBHBIN IPECISI0BATEIb COBMEIIACT BHIIIOTHEHNE
OOBHMHHUTEIBHBIX 33184 C HEKOTOPBIMHU ITOJTHOMOYHSMU CyIeOHOTO Xa-
paxTepa, Heab3s CUNTATh HACKBO3b PO3BICKHBIM, €CJIH TaM 00eCcIedrBa-
eTcst GopManbHAast 3AIIUTA, JeHCTBYET IPE3yMITLNI HEBUHOBHOCTH, YBa-
JKAIOTCS [IpaBa TUYHOCTH.

Takum 00pa3zom, TOTANBHBIH XapaKTep KaTeropruit COCTA3aTeIbHOCTH 1
PO3BICKA UMEET B 000POTHYIO cTOPOHY. OH 3aCTaBISIET 33 yMaThCS O TOM,
YTO 3TO JIHIIb UICabHBIC THITB, KOTOPBIM TPYIHO COXPAHUTHCS B Peasib-
HOM JIEHCTBUTETBHOCTH B «IMCTOMY BUIIE, M OHH OOJBIIYIO YACTH CBOETO
HCTOPUIECKOTO CYIIECTBOBAHHS IIPAKTHYECKH MTPEeOBIBAIN B CMEIIAHHBIX
hopmax. OTcrofa BEITEKaeT HEOOXOAUMOCTh OTAENIBHOTO TIOCTPOCHUS Te-
OpEeTHYECKUX THITOJIOTHIT TI0 Pa3HBIM OCHOBAHISM, & MMEHHO THIIOJIOTHH
U7CaNbHOM, ITOCTPOCHHON HA IMPOTHUBOIIOCTABICHHH COCTA3aTEIbHBIX U
PO3BICKHBIX HAYAJ, X TUIIOJIOTHH pealbHOH, MOP(hOIOTHIECKOH (0T epey.
morphe, — ¢opma), oTHOCsIIEHCA K (hOpMe U BHEIIHEMY CTPOCHHUIO [ei-
CTBUTENBHBIX 006eKTOB. Clie/oBaTenbHo, NOHITHE (POPMBI — 3TO MOHS-
Tie Mopdonorugeckoro tuma. [louaTue «THI» ABIIETCS HONee MUPOKHM
U eMKHM, a TOHsITHE «(HOopMay — JIUILb JaHb HAYYHOU TPAAUIHK U I0pU-
[ngecKnit oBgemMusm nousTus tuna. @opma moToMy U HasbBaeTcs Gop-
MO, UTO OHa €CTh BHEIIHSI 000JI0YKa PeasIbHOT0, CIE0BATENBHO, IIPO-
neccyajibHas (popma, Kak MpaBuiIo, UMEeT CMEeIIaHHOe COAepKAHHUE.

Ho kax TOJBKO MbI TOTPYsKaeMCcsl B IOHATHE TUIIA, ECTECTBEHHO BCTACT
BOITPOC O TultHyHOM. Kakie npu3HaKu JOCTOWHBI ObITH 3aKIIIOYCHHBIMU B

' Cwm.: Bapwes . M. OcHOBaHHIA YTONTOBHOTO CYAONPOH3BOACTEA C IPUMEHEHHEM K
poccuiickomy yronosHomy cymonpoussomactsy. CII6., 1841; Cryuesckuii B. K. Yuebuuk
pycckoro yronosroro npouecca. T. I. CTI6., 1895. C. 69—70; @oitnuyruit H. 4. Kype yro-
nosHoro cynonpoussoactea. T. [ CI16., 1996. C. 61; Tarsbepe /. I Pycckoe yronoBHoe cy-
nonponssozacteo. T. I. Kues, 1889. C. 22--28.




IUPAMUATY» U TIOJBEPTHYTHCS CPABHEHHIO? ITO MOPOMKIAET NPEKIE BCE-
IO MBICIb O Pa3BUTHH — BEJIb IAJIEKO HE BCE, YTO TUIIHYHO, K IPUMEPY, UL
COCTA3ATEIIBHOTO [IPOLECcCa PAHHETO CPEeJHEBEKOBBS SABIAETCS TAKOBBIM U
IULL COCTA3aTEeNbHOCTH IIOCTHH/YCTPHAIBHON STIOXH, a PO3bICK TpH [ToH-
tuu [Tunate — coscem He 10, uto ripu JlronoBuke XIV. bosee Toro, apxau-
qyeckue GOopMbI pO3bICKa, KAK MBI YBUINM B JaJIbHEHIIIEM, MOTYT OBITH HE
qy>KIbI [TTACHOCTH U CBOOOAHOM OLIEHKH I0Ka3aTe/IbCTB, A [IEPBOHAYAIIBHAS
bopma coCTA3aTeNIBHOCTH C IPUMEHEHHEM OpIaIiii, HAIIPOTHB, TATOTEET K
JIOKa3bIBAHUIO (hopManbHOMY. SHAUUT JIH ATO, YTO «BCE CMEIIANOCH B JIOME
OBIOHCKMXY U HUKAKAS THIIOJIOTHs Oosee HeBo3MoskHa? KoHeuHO HET, ec-
JH JOMYCTHUTH 3JIEMEHT PAa3BUTH, KOTOPBIM HE MOKET 3/1€Ch OBITH HUYEM
MHBIM, KaK npuryunom ucmopusma. «cropus — 310 punocodus, noyqa-
rommast axramu» (Jiopg I bonunaropox. «IlucsMa 06 H3yUeHHH B [ONB3Y
uctopum»). ViIMeHHO «unocodusy HCTOPUH, a He UCTOPHS, KaK TaKoBas,
€CThb CyThb UCTOpU3MA. [IpHMeHsIst CpaBHUTEIBHO-UCTOPUIECKUH METO IS
HOCTPOEHHS TUITOJIOTHH, CIIEIyeT IOMHHTE, YTO HCTOPHUSI HHTEPECYET HAC
IOCTONBKY, IIOCKOJIBKY TIPOKJIABIBACT Jopory Teopui. [lostomy Hamra pa-
00Ta HEe «II0 UCTOPHUY, XOTS B HEH MPeNCcTaBiIeH OOJBIIOH HCTOPUIECKHIT
MAaTepua; 3TO «H3yHdeHHEe B MONb3Y Teopum». CpaBHUTEIIBHO-HCTOPUYEC-
KHH METOJ| UTPaeT IMOAYHHEHHYIO POJIb IT0 OTHOIIECHHIO K «OONBIINMY TH-
MOJIOTHAM — UZEANBHOH H MOP(ONOrHIEcKOH, HO OH IO3BOJIIET pa3Bep-
HYTb K&XAyI0 U3 HUX B LeJIbIi Pzl 61008, Oyab T0 MOAU(HKAINH COCTS3a-
TETBHOCTH M PO3bICKa MO0 aHMIMHCKOrO, TePMaHCKOTO U (PPaHILY3CKOrO
TUIOB npotecca. OfHAKO HepapXusl BUAOB COCTA3ATENbHOCTH, PO3bICKA, a
TaKKe HTANOB PA3BUTUS HAIIMOHATILHBIX CHCTEM, OyIyun cama o cebe HH-
TepecHa, MPeCTaBIsSeT HEHHOCT He TONBKO M HE CTOIBKO B HCTOPHUECKOM
riane. TeHACHIUS, 3aKOHOMEPHOCMb pa3gumiisi — BOT HACTOSIIAs IETb
FCCJIEIOBATENIS, BOT YTO MOXKHO YBUETH C BEPUIMH THUIIOJIOTHYECKUX ITHPa-
muz! Teopwst, BEIBOAUBIIAS THITOTIOTHIO TIPOLECCA U3 THIIOB TOCYAAPCTBA U
TpaBa, a MOCIEAHNE — U3 HeThIpEeX 00IECTBEHHO-OKOHOMHYECKHX (hopma-
[, HaMepeHa ObUIa PemuTh UMEHHO 3Ty 3agady. OJHAKO OHA Tak U He
CMOTJIa YIOBJIETBOPUTEIBHO OOBSICHUTB, IMOYEMY OJHH H T€ K& BHJBI
(«hopmBI») TIporiecca BCTPEYANNCh B PAa3HBIX THIIOIOTHYECKHX HHUIIAX.
Tak, po3bICKHOM TIPOLIECC U3BECTEH U MPU paboBIaIeIEIeCcKoM (Inquisitio,
de plano — ram.), n npu dpeogansHOM (BOTYMHHBIH, HHKBU3HIHOHHBIN CYT),
U IIpH colpanucTHyeckoM crpoe («cynebusie Tporikm»y OI'ITY, «ocobbre
COBEIIAHU» ), YACTHO-MCKOBOH MIPOLIECC BCTPEYAsICs IOTOJIOBHO TIPH BCEX
tdopmanmsax u T. 1. Ho ecnu sxoHOMMUECKIit 0a3Ke 1 HaACTPOHKa MOCTYTIa-
TEeNBHO Pa3BUBAJIUCh, MIOUEMY «KPYXKHJICS Ha MecTe» mnpouecc? OTBeT Ha
9TO OBLI TOBOJIBHO HEBHATHBIM, OH COCTOSII B TOM, UTO «...ONHH U Te JKe
(hOpPMEI YTOJIOBHOTO MPOLECcCa, KOHETHO, C H3BECTHBIMU PA3THIMAME MO-
T'YT UIMETh MECTO B Pa3HBIE HCTOPUYECKHUE IIIOXH, HO COOTBETCTBEHHO KO-
HOMHYECKUM (hOPMALHAM UX COZIEPIKAHUE MPEICTABISIETCS PA3IHIHbIMY. !

V' Yenvyos-bebymos M. A. Ouepku 10 HCTOPHH CyIa M YTOJOBHOTO MPOIECCA. .., C. 24.



Jpyrumu crioBamu, (OpMBI TIpoliecca BCera ObUIM OIHH U TE K€, HO BOT
TOJIBKO CIIY’KWJIM OHHU pasHbIM Xo3seBaM. CTonb OaHanbHBIH BBIBOI,
Ka)KETCsl, pa3o4apoBall Jaxke CaMoro aBTOpa, MOCKOJIBKY Jlaliee Ha MpOTs-
JKEHUH BOCBMUCOT CTPAHUI] CBOEH IPEKPACHOM paboThl OH JaeT Oriucra-
TeIbHBIN aHANHM3 He «KIIACCOBBIX THIIOBY», @ UMEHHO KOHKPETHBIX MPOIEc-
cyaJibHBIX (POPM BCEX BPEMEH U HApoHOB. A OHH-TO KaK pa3 M CBUIECTEb-
CTBYIOT, OTYEr0 B TOM WM MHOM HCTOPHYECKOM KOHTEKCTE MEHSJICS
IIPOLIECC, IIOYEMY OCTABaJICs MPEKHUM HIH JaXe AerpagnupoBal. DTUM
BHYTPEHHHMM KPHTEPUEM MOXKET CIIYXKHTb, Ha HAIIl B3TJII, CIMeneHb coyll-
AnbHOU U OYX08HOU ¢60600bl HHIUBHUIOB, IOJIB3YIOIIMXCS «YCIIyTaMu» Cy-
JIOTIPOM3BOICTRA B TOM WX HHOM ob1tectBe. CB0oOOIA CBA3AHA, KOHEYHO, U
C DKOHOMHYECKHUM (haKTOPOM, HO, KAK TOBOPHTCS, KHE B JICHBI'AX CUACTHE).
CreneHb CBOOOZBI OIpEHENsIeTCs, B IEPBYIO OYEpElb, CIEKTPOM eCTe-
CTBEHHBIX M KyJIBTYPHBIX HPUYUH M YCJIOBHUH (reorpa)uuecKux, MOJIHTH-
YECKHX, ITHMIECKIX, PETUTHO3HBIX U Ap.), TOPOI0 MPEBPATHOCTSIMU CYIib-
OBl M « «3Mr3araMH UCTOPHI», KOTOPbIE HE BCEraa MOIIAI0TCSI CTPOrOMyY
JIOTHYECKOMY OOBSICHEHHUIO, a TeM OoJsiee mpernckaszannio. Ho uMeHHO MX
PE3yABTUPYIOIUI BEKTOP COCTABIIET MOHATHE yusunuzayuu. lupoxuit
HMBHIM3AIMOHHBIN THII, CBOOOMHBIN OT KaKoro OBl TO HH OLUIO MOHM3MA,
II03BOJISIET IOHATE, ITOYeMy Ha MycylbMaHckoM BocToke, HeeMoTps Ha 06-
LIYIO BOCXOZSIYIO JIMHUIO TEXHOI€HHOTO Pa3BUTHSL, TIPE3PER BCE «CMEHBI
(hopMaruit», MOATOPSI THICAYM JIET IIPEKPACHO cebsl IyBCTBYET LIApHAT, a
Ha 3arajie B caMble PasHbIE 3IIOXHM HEM3MEHHO NMpOOy)XKIAeTcst CIpoc Ha
«IIMCaHBIH pasyM» YHHUBEpPCAIBHOIO PHMCKOTO IIpaBa. «3amaHbIiy, HIH
TUOePAITBbHBIN, THUII [IMBHIIM3AIUH OTIIOUKOBAJICS OT OOILEr0 «BOCTOYHOTO
cTBOJIA (YHMBEPCAJIBHBIH «a3HATCKUI CIIOCOO MPOU3BOACTBAY, IO Mapkcy)
B VIB. 1o #. 3. HauaBmuce ¢ «rpedeckoro 4yaa» — IpUIMIecKON PEBOIIH0-
. Conona u Knucdena, ymynpeHHsIH ratio scripta pUMCKOro mpasa,
OYKMBIICHHBIN «BapBApCKOI» CBOOOMON U CMUPEHHBINA X PUCTHAHCTBOM, OH
00eCIrIeurBaET, B KOHEUHOM CHUETEe, PA3BHUTHE TYXOBHOW M IOJUTHYECKOM
CBOOOJIBI, IEPHOTUIECKOE PACHIMPCHUE €€ COLNAIBHOM 0a3bl H HOITOMY B
1L[€JIOM KOMIUIMMEHTAPEH COCTA3aTeNbHOM HAeoorui. Bripouewm, «3ama-
HBI» IIyTh 3HaBaJl HE TOJBKO aHTHYHOCTH, PeHeccaHc U nubepanusm, ox
BHJIEJ TAIOKe KOCTPH! HHKBU3HIUY, «MOJIOT BeAbM» ', ONIpUIHIHY, HALH3M
u I'VJIAT". Ho npuctymiel BpoKAEHHON «a3HaTYHHBD) CIyJaluCh BCE PEKe.
Bornee Toro, o cymen u H3BEUHOE «BOCTOUHOE» IIPUHYIKIIEHHE TIOCTABUTh
cebe Ha ciyxOy, IIepeKoBaB MHKBU3HUIMIO B MYOIMYHOCTb, @ U3 (IIOBAJIb-
HBIX 0OBICKOBY CO3[aB CyH IPHUCSHKHBIX. CBOOOA AaeTCs HENErKo, HO, 0~
CTETIeHHO NpHObIBast, oHa (o 'ereto) MUHYET HH3IIYIO IPUPOIHO-1YB-
CTBEHHYIO, «CYOCTaHIMANbHYIO» CTYIICHB, IOCTUTAET CTEIIEHH «CBOOOMI-
HOM CyOBEKTHBHOCTI U KIIPHMUPEHUS) € IPHPOIHO-1YBCTBEHHBIM, B TOM
YHUCJIE U CO CBOEH CYIIIHOCTBIO, CO CBOEH COLMANbHON UCTUHON. B KoHeu-

! «Monot Bemsm» («Malleus maleficarumy») — 3HaAMEHHTBIA TpakTar KoHUAa XV B.,

KaTeXM3UC MHKBU3SHUIINH.



HOM CYeTe, pedb MOKET UTH O BO3PACTAHUH CTENCHU COYLIANU3 ALY WHIH-
BHIIOB, O TIPEBPALLECHH €€ B 3peacoyuanrsiocmy (0T epeu. ergates — neil-
CTBYIOIIIEE JIUIIO, JEATelIb), TO €CTh TaKyr (HopMy OOLIECTBEHHOH CBS3H,
korzaa passurue Coltyma 0becTiequBaAeTCs He 3 CUeT JIMIICHMS YaCTH HH-
JUBUIIOB ONPEEICHHON 10MH 00IIECTBEHHBIX OJ1ar B [0IB3Y TTOIHTIKOHO-
MHUYECKOI 51UTHI, a Giarofaps MpeIoCTaBICHUIO KXKIOMY MaKCHUMAallb-
HBIX, B IIEPBYIO OYepe b HHGOPMAITHOHHBIX, BO3MOKHOCTEH [UIS TIPOSIBIIE-
HUS CBOGH HMHIMBUAYaNbHOCTH (MHMOpPMAIMOHHAS  I[UBHIIH3AIHS).
WHauBHUaya bHOCTE IIPOpAcTaeT uepe3 HHANBHIyann3M. Kaxaoi us atux
CTymeHe#, Kak OyJIeT Noka3aHo B JadbHEHIIEM, OTBEYALT CBOH BHI COCTS-
3aTeNILHOTO IIpoliecca: OOBUHUTENIbHBIN, aKITMOHAPHBIH (HCKOBOM) U T. JI.
Ha Bercmeit (ase, COBIAJAIOMIEH C «TPEThE», IOCTHHAYCTPUATEHOH BOJI-
HOH pazsutys uuBunm3anuy (3. Todduep), cynebubIil mpolece mprodpe-
TaeT HOBYIO KAUECTBEHHYIO ONPEAEICHHOCTD, IOCTCOCTA3ATENBHBIN BUIL, B
KOTOPOM aKTHBHOCTB Cy[a U OQUIMATEHOCTE OOBUHEHHUS HE MPEIITCTRY-
FOT COIMATIBHON OTKPHITOCTH (IPaykKIaHCTBEHHOCTH), KOTOPAsl COCTABILIET
Terepb HOBOE COAEpXKaHHE Hadana MmyonuaHoCcTH. DOPMUPOBAHME 3TOTO
BHUJIA €€ TOJBKO HAYANIOCh, TI03TOMY IIPU3HAKH €r0, H3BJIEKAEMBIC HAMHU
MHIYKTHBHO M3 HAI[HOHAIBHBIX (DOPM, HE MOT'YT IPETEHI0BATE B JAHHON
paboTe Ha MCUEPIIBIBAIONLYIO OTHOTY. He Bce cBOICTBA 9TOH HOBOH MOJIe-
M MOXKHO IMPOBHIETH YEpe3 TOJIY AECATHIECTHH, U JKHU3Hb HEH30eKHO
BHECET B HEE CBOU KOPPEKTHUBBI.

OnHo¥ U3 MIaBHEIX 3a7a9 JAHHOH paboThI IBUIIOCH MAKCHMATBHO T10JI-
HOE HCCIIEIOBAHHME COCTI3aTeIbHOCTU BO BCEX €e MPOSIBICHILIX, B TOM
qHCIE COMUATBHO-TIONUTHIECKUX, OIPEAEICHNE CYIHOCTH U BHIOB PO-
3BICKA C LIEJIbI0 KOHKPETHU3Al[MH €ro POJIM B UICTOPHIECKOM IPOLIECCE U pe-
QITBHOTO MECTA B IPOIECCe IOpUANUECKOM. CBSZYIOIIHM MOCTOM MEXKITY
00LIECTBEHHBIM U IOPUINYECKHUM SIBJISIETCS IIOHITHE METO/a IPABOBOTO
perynupoBaHus. TpexcTOpOHHUN apbumpanbHbiti METO, JIEKUT B OCHO-
BE€ COCTA3aTENBHOIO MPOU3BOACTBA, HMES B HEM AOMHHHUPYIOIIEe 3HAYE-
HHe. ECTeCTBEHHON COLMANBHOM Cpeloi sl HEro SBIsIeTcs cBoOoaa |
ABTOHOMESI MHAMBUIOB. PO3BICKHON e MPOIecC MPOMCXOAUT OT METOA
BIACTH — IOAYMHEHHUs (aAMUHUCTPATHBHOIO, MMIIEPATUBHOIO), OMOJ-
KEHHOTO CYIONPOU3BOACTBOM y cephl yrnpasnenus. Ero ynorpebdiaenne
0OBIYHO CBA3aHO C ABTOPUTAPHBIMU COLMATBHO-TIOTUTHYE CKUMH TEHIEH-
LUSIMH, XOTsI BEKTOp caMoit apToputapuoctu (FOnuit [lesaps, [Tetp I, Ha-
noneoH boHamapTt ¥ T. I.), KaK MOKa3bIBAET MCTOPHS, HE BCErIa MOXKET
OBITH OLIEHEH OJHO3HaYHO. Tak, cO BpeMeHeM INPaBJIEHHS Ha3BAHHBIX HC-
TOPHYECKUX AeATellel B TOH Wi MHOM Mepe ObUIN CBA3aHBI H3BECTHBIE
OTCTYIUIEHHS OT COCTA3aTeNbHOCTH (imperium gladii puMCKHX IPETOPOB
c I B. mo H. 5., Kparkoe uzobpaxenne nporeccos 1715 r., Kogexc yromnos-
Horo cnencTeus 1808 1), kKoTopsie OBLIH, OAHAKO, HCTOPHIECKH ONPAB-
JIAHHBI, CIIOCOOCTBYSL B KOHEYHOM HTOTE OOLIEeMY IUBHIH3ALHOHHOMY
Pa3BUTHIO. DTO HE aNONOTUS «HHKBU3HIIMOHHOTO» Havasa, HO... «BCE K
JyqileMy B 9TOM JIy4IIEeM U3 MHPOB», a FcTopus, Kak HaM KaKeTCs, He
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3HAeT He TOJIBKO COCIIaraTesIbHOro, HO M M3bABUTEIBHOTO HAKIOHEHMU.
Po3BICKHOI ITpoliece B Ka4ecTBe BelyIei MOAEIH ITOSBHIIICS TOT/A, KOT/A
9TO OBUIO HEOOXOMMMO, U COIIEI CO CIEeHbl, Koraa y ObmniectBa otnana B
HeM Hyxza. Ho u o ceil geHp, pO3bICKHOM 3JIEMEHT HEU30EKHO MPUCYT-
CTBYeT B JI000M MOp(OIOTHYECKOM THIIE, H IIO3TOMY eMy Tpebyercs,
HONIB3YSICh U3BECTHBIM BBIpakeHuem KaHipiepa A. M. I'opuakosa, «He
AHATOMHS, @ aBTOHOMHUSY, TO €CTh 3a7auya COCTOUT B TOM, YTOOBI HAWTH
PO3BICKY MECTO, aZleKBaTHOE KOHKPETHO-HCTOPHYECKOMY 3HAYEHHIO ajl-
MHHHCTPATHBHOTO METO/A PEryIHpOBaHU.

XXI BeK CKOpee BCEro SBUTCs CBHETENEeM OOJBLIMX IIEPEMEH B I10-
pSiZIKE CYIONpPOU3BOJCTBA. YTOJIOBHAS FOCTHIIMA HYKJAETCs B HOBOM (hu-
nocoGuu U cTpaternu 60pbObI C IPECTYIHOCTHIO,' M OHU MOT'YT OBITH 00-
PETEHBI €10 Yepe3 MepeOoCMBICICHHE K Pa3BUTHE COCTA3ATENILHBIX UIEH B
COOTBETCTBHH C HOBBIMM TpeOOBaHUsIMU BpeMeHHU. bbLi10 ObI HerpaBuib-
HO BHJETh B IIOCTCOCTSA3aTEJIFHON MOAENH, IPEIaraeMoi HaMu Ha Cyi
qHUTATEeNs, CHMBOJ OAPSIXJIEHHs JIHOepanbHOM AEMOKpATHH MO0 ocnab-
nenus 60psOr! ¢ mpecTynHoCcThI0. HarpoTus, oHa Oy/eT BOILIOMEHHEM
9 HEKTHBHOTO COLHANBHO-IIPABOBOTO KOHTPOJIsl, HO KOHTPOJIS HCTHHHO
yOJIHYHOTO, He MBITA0IIerocs B 6ypHOM BOJOBOPOTE 001Iei 6opbOEI ¢
KPHMHHAJIOM 3a0/1HO JIOBUTH U «PBIOKY» CBOEKOPBICTHBIX HHTEPECOB I10-
JIUTIKOHOMHUYIECKOH JITUTHL.

MOo>KHO IpeAIonarars TakxkKe, 9T0 B COOTBETCTBHH C 1yXOM HOBOM HH-
(hOpMAITMOHHON UUBUIN3AIHH ([TOCTHHIYCTPHATN3Ma) H3MEHUTCS B caM
croco6 peopMUpPOBAHUS CYIOIPOU3BOACTRA. B 9TOM oTHOmIEHNH 06HA-
JIEKHUBAET T4 CBOETO POJia «KOHCTUTYIIHOHHAS PEBOIOLHY, IEPBEIE [IPU-
3HAaKH KOTOpoW MblI Habromaem B pemeHusx Koncrurynmonnoro Cynma
Poccum. ITo cymecTy 3ta nmpakTHka criocoOHa CTaTh HOBBIM ITyTEM JBH-
JKeHHsl CyeOHON pedOpMBI, albTepHATHBHBIM TPaJAHIIMOHHOMY 3aKOHO-
JlaTebHOMY, OCHOBaHHOMY Ha pa3paboTKe M yTBEPJKACHHH B KaueCTBE
3aKOHOB «KAOMHETHBIX» MPOEKTOB. DTa aIbTEPHATHBA O3HAYAET, YTO W3-
MEHEHHS B [IpaBe CHayasa MpOUCXOAAT KCHU3Y», YePe3 cyneOHble nperie-
JIEHTBI, MOJIEPHU3HPYIOIIUE H BBIIPABIIOIINE OLIMOOYHBIC 3aKOHBI.
Kaxxmoe Takoe pelieHne HENOCPEACTBEHHO 3aTPAarMBAET HHTEPEChl MHO-
I'HX JIFOZIEH ¥ IIOTOMY TIOJIBEpraeTcs 0CoOOeHHO AKTHBHOMY 00IIECTBEHHO-
My JHCKYpCY B OTIIMYHE OT BSIIbIX 00CY K I€HUN 3aKOHOIIPOEKTOB Ha CTpa-
HUIAX CHENHaIbHBIX XypHasnoB. Pedopma BapuTCs B KOTIE CymeOHO-
ClIeACTBEHHOM npakThky. OHa IMOCTElIeHHa U IIOTOMY HEPACTOYHTENbHA.
B03M0OXHO, IMEHHO K TAKOMY I1yTH [TOATAIKHBAET HAC )KHU3HB, & OBITH MO-
xKerT, 1 camo [IpoBunenue. B aToM cinydae pe3ko BO3PACTET POJIb IPOLEeC-
CyalbHON T€OPHH, KOTOpast JOJKHA IPEBPATUTECS B IIOUIHHHYIO COITHO-
JIOTHIO IopHandecKux (opm, n6o cama mo cebe MpaKTHKA, HE HMeromIast
YETKHUX HAyYHBIX OPUEHTHPOB, PHCKYET YBJIEUBLCS JIOKHBIM O1eckoM ab-
CTPAaKTHBIX. CTePEOTHIIOB. Teopus JOJXKHA JaTh €H HCXO[NHbBIE MOZENH,

! Jlynees B. B. Ipectynnoets XX Beka. M., 1997. C. 459.
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YHUUTBIBAIOLIME KOHKPETHBIE COMabHBIE 3aKOHOMepHOCTH. He uckimio-
YEHO, YTO 3TH MOJIEIIH IIPEBPATATCS B 3aKOHOIIPOEKTEL, a T€ B 3aKOHBI. O1-
HaKO UJIEH, TI0JIOKECHHBIE B OCHOBY 3THX 3aKOHOB, OYIyT HCTIBITHIBATE I10-
CTOSHHOE KOPPEKTHPYIOIIlee BO3/IeiCTBIE 0OIeCTBEHHOTO JUCKYPCa, HH-
CTUTYHPYEMOTO 4epe3 aBTOpHTEeTHBIe cyneOHble penieHus.. Ha ocHoBe
BBICOKMX HAyUYHBIX HJeil TIOCPEeICTBOM CBOEOOPA3HOTO IMpeleIeHTHOTO
IpaBa CIPaBEUIMBOCTH, BBIBEPSIOLIEr0 MPAKTUKOM «yYEHBIE» 3aKOHO-
IIPOEKTHI, ¥ Oyner co3nasarscs rpsayiuee [IpaBocynue.



Pazoen I

MOHSATUE MOJEJIEN,
TUITOB U BUJOB ITPOLHECCA

ITPOBJIEMA UJIEAJIBHOW U MOP®OJIOT MYECKOH
THIIOJIOT U3AIIU CYIOIPOU3BO/ICTBA

[TousTHE MOZEH IPOIECCa OTPAXKAET IPAKTHIESCKUI TTOIXO K ITOCT-
POGHHIO CYIOTIPOU3BOICTBA, HOO MOENs (0T zam. modutus — mepa, 00-
paseir) — 3TO IPEXJIE BCEro 0Opaser i ero NpakTHIeCKOTO BOCIIPOH3-
BOICTBA. Mojienb — IMOHATHE IIMPOKOe, 00BEMITIONIee TH000H 0bpaser
HITH CXEMY, HE3aBUCHMO OT CTEIICHH ee 0OIHOoCTH. B TeopeTndeckoM mia-
HE [TOHSATHE MOJIEIN MOXKET OBITH IIPEACTaBICHO B OOIIEHAYYHBIX KATET0-
pusix Tuna u Buna. lloHaTHe muna B COBPEMEHHON HayKe HEpa3phbIBHO
CBA3aHO C MOHATHEM MUNOL02UL, TO €CTh METO/Aa HAyUYHOT'O ITO3HAHU, B
OCHOBE KOTOPOTO JISKUT Pact/IeHEHNE CHCTEM 00BEKTOB M UX MOCIIEYI0-
II1ast TPYIIIMPOBKA C ITOMOIIBIO 0000MEHHOM, Uoeanu3uposaHHol MOIEIH,
vty THra. THIIONOTHS CAYKHUT OZHUM 13 BAKHEHIIHX CPE/ICTB IIO3HAHUS
0o0BbeKTa M CO3JaHHsI €ro TeOpHH. B HayyHOM O3HAHUM MPUMEHSIOTCS
pasiuyHble ee HopMbl. B 4aCTHOCTH, pa3nuyaroT HAeaIbHYI0, MOP(hOIIo-
FUYECKYI0 M CPaBHUTEIHHO-HCTOPHYECKYI0 Turonorun.! MeTon udeans-
HbLX TUIIOB — 9TO CO3[aHIe aOCTPAKTHBIX KOHCTPYKITHH, TIPeIeTBHBIX JI0-
THYECKUX TMOHATHN, HE UMEIOIIUX MPSIMOTO AHAJIOTa B PEaIbHOCTH H HC-
MOJIB3YEMBIX [UIS MCCIIEHOBAHMS MPUYHH U XapakTepa OTKIOHEHHH
HMCTOPUYECKOW JIEHCTBUTENBHOCTH OT MAeanbHOM Monenu. Hamporus,
Mopponozuieckas TUTIOIOTHS IPEATIONIAraeT MOUCK HEKOETO PeasbHOro
apXeTHIIa, SBIAIOMIEr0 COO0H «IUIaH CTPOSHHD» BXOMSIIKX B U3ydaeMyI0
cUCTEMY OOBEKTOB.> APXETHII CIIY)KUT Kak ObI HCXOMHON TOYKOH, 00pa3-
LIOM J7Isl BRIPAOOTKH MPOU3BOAHBIX (OPM, COCTABISIONINX BCE MHOTO00-
pasue peanbHBIX IIPOSBICHHUH HcclemyeMoro (genomena. Bmecre ¢ Tem
BaKHO IMOIYEPKHYTh, YTO OO0 THII, B TOM YHCIIE X MOP(HOIOTHYECKHIA,
©CTb BCET/a B TOM WUJIM MHOW CTENEeHH YIPOLeHHAsi MOAEJIb AeHCTBUTE b

! Cwm.: Ounocodekuit sHIMKIONEAMYeCKuil ciioBaps. M., 1983. C. 685.

2 Tam xe.
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HoctH. OfHAKO yIpOIEHHE YIPOIIEeHHI0 po3Hb. Eciu i MaeanbHbIX
THIIOB OHO COCTOMT B KOHCTPYHPOBAHUM JTOTHICCKON QUKINH, HUTAE HE
BOIUIOLIEHHOM B YUCTOM BHE, TO IPH MOP(ONOTHUECKOH TUITOIOTHH YTI-
pOIIEHHE yAOBIETBOPSACTCS IUIIL TEM, YTO B XapaKTepHCTHKE apXeTHIIa
OIIyCKAaIOTCsl CIyJaiHble M BTOPOCTEIICHHbIE JeTali, Ipodee ke Cymie-
CTBYET B PEaJIbHOCTH.

Jlomonuss uAeansHy0 THIIOMOTH3ALNIO CPABHUMENbHO-UCHOPUYEC-
KiM METOIIOM, TIOIydaeM HapsIy C munamiu UCCIeNyeMOT0 SBIEHHS TI0-
HATHE €ro 6u1006. MneanpHble KOHCTPYKIIUH HENb35 CHUTATH M30IHPO-
BaHHBIMH OT PeabHOM XXI3HU — MHa4e OHU ObIIH OB a0COMIOTHO Oecro-
7e3Hbl. MneanbHble THUIBI IIOTOMY M HA3BIBAIOTCSI MICANBHBIMH, YTO B
OCHOBE UX JISKHT Hekas jiorudeckas aberpakims. Ho ato cywecmeennas
Jorudeckas abCTpaKIus, OHA OTPa’kaeT OOBEKTHBHAIE 3aKOHOMEPHOCTH
TeHe3uca npenMera B GopMe, OTBIEUEHHOH OT IIOBOPOTOB U 3UI'3ar0B KC-
TOPUYECKOrO IPOIIecca, TEOPETHIECKH CBOOOIHON OT BCETO CIy4aiHOro
U BTOPOCTEIIEHHOT0. TeM He MeHee JaXe B OYHIEHHOM U CIPIMICHHOM
(nneansHOM) BHE OOBEKTHBHBIC 3aKOHOMEPHOCTH PEAMETa HE UCKIIIO-
YAIOTCS U3 0OIEro moToKa pa3sutus. [looToMy naeanbHBIe THITEI MEHS-
I0TCA IT0 MEPE Pa3BePTHIBAHIS HCTOPUIECKOTO Mporiecca, 00peTast HOBYIO
KaUECTBEHHYIO OIPEHENEHHOCTh Ha KaJK0M ero BUTKe. TeM caMbIM He-
QJIBHBII TUI HACKIIIAESTCST HOBBIMH IIPU3HAKAMH, & 3HAYUT, KOHKPETH3HUPY-
eTCs MPUMEHUTENBHO K Pa3IUIHBIM 3TaraM cBoero pazsuTud. CpaBHeHHE
MIPHU3HAKOB 3THX MCTOPHUECKHX 3TANOB M NPUBOIMUT K IOHSITHIO BUIOB.

B teopun cynonpou3BOACTBA B KAYECTBE HICANbHBIX THIIOB (DUTYpH-
PYIOT IIOHATHS COCMA3AMENbHORO U PO3bICKHO020 TIpOoIieccoB. Hu onHa pe-
anbHAas yroJIOBHO-MPOLECCyaNbHas CHUCTEMA HE 3HAET COCTA3aTeNbHBIX
HJIH PO3BICKHBIX IIPOLIEAYP B MX a0CONIOTHO YUCTOM BHIe. Kaskablil mo3u-
TUBHBIH NOPALOK MPOLECCa, B OTIMYME OT MAEANbHOTO, €CTh PE3yNbTaT
HCTOPUYECKUX HACJIOEHHH, BOILJIOLIAIOIIMI B TOH MM HHOH CTeNeHH 00e
Ha3BAHHBIE MOJCIIH.

Huxaxoil THII HE MOXET CIMIIKOM HOITO OCTaBAaTHCS B IIEPBO3JAHHOM
YHUCTOTE YK [0 TOH IIPOCTOH NPUUYMHE, YTO OH CYLIECTBYET B PEAIbHOM
MHpE, TJE BCE B3aNMOCBA3aHO M IIO/IBEP)KEHO B3aMMHOMY BIIHSHUIO.'
B paneHelimem OyzeT OKa3aHO, 4TO JaXKe TAKOH, Ka3aaoch Obl, HEpYILH-
MBI OILIOT COCTA3aTENILHOCTH, KaK aHIIMHCKOE CYIOTIPOH3BOICTRO, Ha TI0-
BEpKy OOHAPYKUBAET YEPTHI HCTOPHYECKOTO POACTBA C HHKBU3UIIHOHHEI-
MU  OpPOUELYpaMH  CPEIHEBEKOBOrO  (DpaHIIy3CKOrO  Ipolecca
XV—XVI BB., 6onee TOro, akTUHYECKH IMPOAOIKAET HECTH B cebe B
CKPBITO-PELIECCUBHOM (DOPME PO3BICKHYIO COCTABIIAIONIYIO.

' «Besknit TonoXuTeNnbHEIH npouece, — nucan W. 5. @oiHukuil, — ecTh IPOAYKT

HCTOPHYECKHUX HACIOCHHUH, COBMENIAIOIINH 00a MopsiKa, # B YUCTOM BH/E NeHCTBUTETb-
HOCTH HEU3BECTEH HU PO3BICKHOMN, HU COCTA3ATEIIBHBII MOPSIOK, TAK KaK BCAKHH MOIOKH-
TEJIbHBIH MPOIECC CKIAABIBAETCA H3 HHCTHTYTOB TOTO U Apyroro» (@otinuykuii M. A. Kype
yronosHoro cynonpoussozacTea. T. 1. C. 61).
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BrIujieHAss MHOXXECTBO peanbHO CYIIECTBYIOIUX HIIH CYIECTBOBAB-
HIMX B MPOIIIOM PEXKHUMOB CYIOIPOU3BOACTRA, MbI IEPEXOAUM OT 001e-
20 — TIOHSITHS UOedNbHbLX THIIOB U UX BUJIOB — K 0COOCHHOMY M OT/E/b-
HOMY, OT BHYTPEHHET0 — K BHEIIHEMY, TO €CTh MOJIydaeM HOHITHE (opm
npoyecca. C TOYKY 3pEHUS THIIOIOTHH, 5TH (POPMBI, CTPOTO TOBOPS, TaK-
K€ MPEeICTAaBISIIOT COOOHM THUIIBI CYIOMPOM3BOIACTBA, HO HE OTBICYCHHO-
njeanbHble, a peanbHele. [0BOps 0 popmax CyaoNpOU3BOICTBA, MBI HMe-
€M B BU/ly HE HIealbHbIH, a MOP(OIOTHUECKUMA IPHHIIHUIT THIIOJOTH3ALI
1 MOp(OIOTHYECKYIO CHCTEMY THIIOB, NPeAMET KOTOPOH — AeHCTBU-
TeNIBHOCTB, a He adcTpaxius. Cheqyer pasiidarh ucmopuieckiie nieauc-
namugnsle GOPMEI porecca.

Hcmopuueckue ¢hopmbl — 3T0 apXETUIIBL PEATEHOIO CYIOIPOU3BOI-
CTBA, €r0 MEPBOMCTOYHUKH U 3TAJOHBL. OHU — KBHHTICCEHIIMS, OCHOB-
HOE€ COIep)KaHHe KOHKPETHBIX (OpM MpoIlecca, HCTOPHYECKU pPa3BHB-
LIUXCS B OIPEICICHHBIX CTPAHAX M OKA3ABILIHUXCS HACTOJIBKO YIAUHBIMH,
YTO IOCIY>KMIH 00pasuyuKaMH A IPYTUX HapOoA0B. B ropuamyeckoi mu-
TepaType COBETCKOTO MEpPHOMa IO ucmopuieckumi popmami 0OBIMHO
MIOHUMAJIU TPHUAY: COCTA3ATENbHBIH, PO3BICKHON 1 CMEIlaHHBIH IPOIlec-
Chl,' MHOTAA HOOABIIAA CIOAA B KaUECTBE CAMOCTOATENBHOTO YleHa 00BH-
HUTETBHYIO Pa3HOBUAHOCTE.” [Ipu 5TOM MOHATHIO HOPMBI OOBIIHO MPO-
THBOIIOJIATAIOCH TIOHSITHE mund CyJONpPOU3BOACTBA,” MPU3BAHHOTO, IO
MBIC/IH aBTOPOB, OTPAKaTh KJIACCOBBIE THI M CYIIHOCTh OCYIApCTBa U
npasa (paboBnanensueckui, GeoqanbHbIi, Oyp)Kya3HbIH, COLMAIUCTH-
gyeckuil). [IpaBza, Tak ¥ 0CTaNOCh HEACHBIM: KaKasi KOHKPETHO opma co-
OTBETCTBYET COLMAIMCTUYECKOMY THILy mporiecca? [lepBoHadansHo
M. C. Crporosua* u H. H. [TonstHCKHIT® COBEPILIEHHO TOYHO XapaKTEPU30-
BAJIM €ro KaK CMeIIaHHbIH. Bekope, 0AHAKO, BBISICHUIIOCH, YTO COBETCKUH
nporiecc HeynoOHO (1 HeOEe30IacHO) HIMEHOBATH TAKUM 00pa3oM — BeIb
TEPMUH «CMEIIAHHBII» paci(pOoBLIBAETCS KaK COCTA3AaTeIBHO-PO3BICK-
HOH, a ouIaIbHas HACOJIOTHs TOTO BPEMEHH He MOIIa MPUMHUPUTBCS C
YTBEPIKIEHHUEM, YTO «CaMOe IIPOrPECCUBHOCY COMMATICTHYECKOE [IPaBO-
Cy@Ue XOTh Ha HOTY MOXKET OBITH CPOIHH MHKBUZHI[MOHHOMY IIPOIIECCY.
CoBeTckui IIpoliece ObUI IPU3HAH CONMAINCTHIECKUM, 0€3 00Cy K IeHns,
K Kakoi popme oH otHOCHTCH.® [To-BHAIMOMY, UMEHHO TOTZa OBLIO H300-
PETEHO MOHATHE UCmopuieckoll (GOPMBI CyNOTIPON3BOCTBA, IIPU3BAHHOE
OTOZIBUHYTH 3TOT IIEKOTIHBEIH BOIPOC B Pa3eil HCTOPUH IIPOLECCyab-
HOM Haykd. To, 4TO B COBETCKHI NEPHOA IPHYMUCIIUIN K MCTOPHYECKOU

' Cwm.: Haxcumos B. I1. Tunsl, popMsl 1 BHIBI YronosHoro npouecca, 1977. C. 31.

2 Cwm.: Ilonawckuw H. H. Bompocsl TEOPHH COBETCKOrO TOCYHapcTBa M [Mpasa,
c. 21-—24; Mewepsxog FO. B. @opMbl yroJIOBHOTO CYIONPOU3BOACTRA, C. 16.

3 Cwm.: Honsuckui H. H. Bompockl TEOpHH COBETCKOTO TOCYAApcTBA W Mpasa, C.
1921, Haswcumos B. I1. Tunsl, GopMsl ¥ BRI yTOIOBHOTO Hpouecca, ¢. 31.

4 Cwm.: Cmpozosun M. C. YronosHslit nipouecc. M., 1946. C. 37.
> Cwm.: Honsanckuii H. H. OcHoBHble (pOPMBI IIOCTPOSHHS YTOIOBHOTO Mporecca, ¢. 1.
S Cwm.: Honsnckwi H. H. BOpocsl TEOPHH COBETCKOTO TOCYAaPCTBa ¥ IpaBa, ¢. 41—50.
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(hopme — cocTs3aTeNIbHbIE U PO3BICKHBIE JIEMEHTBI, — B HACTOSIIEH pa-
0oTe, HAIPOTHB, CIUTACTCH BHYTPEHHHM COZIEP)KaHHEM CyHOIPOU3BOJI-
ctBa. bonee 3acnyxuBaeT, Ha HAI B3IVIsAJI, Ha3bIBAThCS MCTOPHYECKOM
(hopmoii peasibHOCTB, KOTOpast C(hOpPMHUpOBasIach B Pa3HBIX CTPAHAX U pe-
IHOHAX B PE3YIBTaTe KOHKPEMHO-UCMOpUieckozo poliecca. OTYETIIHBO
BBIIEISAIOTCS YeThIpe Ga30BLIX, WIH UCMOPUYECKUX, (POpMbL YTOIOBHOTO
npornecca, KOTOpble MOKHO OTPENENUTh KaK aHMIMHCKas, (paHIiy3cKas,
repMaHcKas M Iapuarckas (MycynabMaHckas). Kpome Toro, B oTnensHbIX
pEeruoHax, B OCHOBHOM TaM, TJI€ IPOJODKAIOT CYIIECTBOBATh TPAAHNIIMOH-
HBIE 001eCTBA, — J0 CHX IOP COXPAHSIOTCS U HEKOTOPBIE UHBIE, PETHK-
TOBBIE (DOPMBI CYJIOTIPOU3BO/ICTBA, BEYIIHE CBOE HAYAIO C apXanIeCKUX
BpemeH. Ha3BanHbIe OPMEL, B OTAHYME OT WACAIbHBIX TUIIOB M BHUIIOB,
BIIOJIHE P€ajbHBL

[Tpou3BOAHBIMU OT 3THX (HOPM-apPXETHUIIOB SBIISIOTCS PEKUMBI CYI0-
MPOU3BOJCTBA, CYIECTBYIONIHE B OT/ACIBHBIX CTPAHAX, MITH, HHAYE TOBO-
pi, necucramuensvle popmel ipouecca (ot zam. legis — zaxon u latus —
GHECEeHHbLIL, YCIMAHOBLEHHBILL, MO eCMb 66e0eHHbILL HOPMAMU NPABA KOHK-
pemubix zocyoapcms).! JlerucnaruBHbie (POPMBI HE BIIOJIHE COBIIA/IAIOT C
HCTOPUYECKUMH, TaK KaK HCIBITHIBAIOT Ha ceOe BIIMSHIE KOHKPETHO-HC-
TOPUYECKHUX YCIOBHH (COLHATBHBIX, ITOJIUTHYECKUX, STHHIECKUX H Ip.),
B KOTOPBIX OHU BO3HHKIIM U CYIIECTBYIOT. BOZMOXKHBI yKIIOHEHHSI JIETHC-
NaTUBHEIX (JOPM OT NEPBOHAYAIBLHOTO APXETHIIA, BIUIOTH J[0 MEpexona B
JIPYTYI0 MOP(OIOTHYECKY IO HULITY. ICTOpUM M3BECTHBI IIPHMEPHI HACTOS -
Iei TepPUTOPUANIBHOM KCIAHCUU OTAEIBHBIX MCTOPUIECKUX (hopMm —
peLemnHs PUMCKOTO IpaBa, HobeIHbIi MapIll HpaHily3CKOH MOJIEIIH CYI0-
IIPOM3BOJICTBA TI0 KOHTHHEHTaNbHOH EBpone Ha mThikax HAIOIEOHOBC-
KUX AMBU3UH U T.11. TeM He MeHee eruciaTuBHbIE GOpMBIL, Oyiy4uu 0Obex-
THUBHO JI€TEPMHHUPOBAHBI MECTHBIMU YCIOBHSAMHE, UMEIOT TEHIEHI[HIO
BO3BPAILATECS B JIOHO CBOETO IIPUPOJHOTO APXETHIIA H CII0COOHBI OKOHYA-
TEJIHO EMY M3MEHATH TOJBKO IPH CYIIECTBEHHON CMEHE HCTOPHYECKOH
00CTAaHOBKH.

DNeMEHTEI COCTA3aTeNbHOIO W PO3BICKHOTO THIIOB MpOLEcca M MpH-
3HAKM OTZAE/BHBIX €T0 BUIOB COCYIIECTBYIOT B HCTOPHUECKHUX U JIErHUCIIa-
THBHBIX (POpMAax, COYETAsICh B Pa3IMYHBIX IPOIOpIHsX. [[03TOMY BCAKuit
pas, Korja pedb 3aXoAuT 00 3TuX (opMax, MBI, [0 CYILIECTBY, TOBOPHM O
nponecce cmewannom. IIoHATHE CMEIIAHHOTO Mpolecca TPajUIHOHHO
paccMaTpHBaeTCs B IOPHAMYECKOH JHUTepaType Kak I[pUHAMIEKHOCTH
uaeanbHO KJIacCH(HUKALMK IPOIECCOB, KOTAA CMEIIAHHOE MPOU3BOI-
CTBO CTABHUTCSA B OJIUH PSIJI C COCTSA3aTENbHBIM M PO3BICKHEIM TUIaMu.”> Of1-
HAKO TOCTPOUTH UOedanvHyl0 MOJEIb CMEIIaHHOTO CYHOIPOM3BOACTBA

! HaseIBast mponeccyanbHbIe apXeTHITBI TAKIKE HCTOPUIECKUMH (hopmai CyfOTIPOH3-

BOJICTBA, MBI CTPEMUMCS NOAYEPKHYTh UX OOIIYIO MPHPOLY C JIErUCIATHBHEIMH CY/eOHBI-
My (hopMaMH.
*  Cwm., Harpumep: Mewepsikos FO. B. DOpPMEL yTOOBHOTO CYA0TPOM3BOICTRA, C. 7.
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IPAKTHYECKH HEBO3MOXKHO: Belb 00pasel], «IUIaH CTPOSHUS» AJIs Hee BCs-
KHH pa3 MPUXOIUTCS 3aMMCTBOBATH U3 peanbHOU xu3Hu. [Iponopiun co-
YeTaHHUs COCTA3ATeNBHBIX U PO3BICKHBIX JIEMEHTOB B CMEMIAHHOM IPO-
1[ecce He MOTYT OBIThH 3a/IaHBI YMO3PUTEIEHO, MO0 0OBEKTHBHO OHH BCE-
raa OlpeAesieHbl BHEIIHUMH KOHKPETHO-MCTOPUYECKUMH YCIOBHAMH.
[TosTOMY TIOHSATHE CMEILIAHHOTO TIPOI[ecca BOCXOAUT He K HCaBHOI, a K
MOpPGOIOTHYECKOH THITOJOTHH, TO €CTh K KaTeropuu (opM CyIompou3s-
BomcTBa. CMeIIanHBIil MPOIecC MOXKET ObITh OMHCAH TOJNBKO B PaMKax
Mopdonorugeckoit knaccudukamyy. M Hao00poT, Kak HCTOpUYECKHe
(hopMBI-apXETUIIBI, TAK U HALMOHAJIBHBIE JIETHCIIATHBHBIE (JOPMBI BCeria
MIPEACTABISIIOT cOO0M cMemaHHbIH Ipolecc, 10 KpalHel Mepe, B coBpe-
MeHHOM Mupe. [o3ToMy TeopeTrmueckas TUIOJOTHS CMEIIaHHOIO IIPO-
[ecca CoBmagaeT ¢ Mop(oIoru4ecKuMy apXeTHIIAMH, TO €CTh C UCTOPH-
YeCKUMHE (hOpMaMU CyIOIPONU3BOACTBA.



Pazoen I1
COCTS3ATEJIbHBIN IMPOIIECC

J Tnasa 1

MOHSITUE COCTSI3ATEJIBLHOCTH.
EE OPHIMYECKHE OCHOBAHMUMS

[TonsATHE COCTA3ATEIBEHOTO IPOLECCA TOIKYETCS B IOPUAMUESCKOI JIH-
TepaType 10-pasHoMy. Jl0BOJIBHO YacTO B KAYECTBE CHHOHMMA CJI0BA «CO-
CTA3ATENbHBINY HCIIONb3yeTCsl TEPMHUH «0OBHHHTENbHBIN.! OfHAKO, Ha
HAIll B3IV, IIOHATHE COCTA3ATEIBHOTO INPOIECcca 3HAYUTENBHO IIUpE,
OHO BKJIIOYAET B ce0s psij BHIAOB CYJONPOU3BOCTBA, B TOM YHCIIE U 00BH-
HUTENbHBIH.

CocTs3aTenbHbIH IpoLece — IPOAYKT HAealbHOMH THIIONOTHH. Tem He
MEHEe COCTS3aTeNlbHas MOJENb HeoOXoauMa npakmuyecku. Bolme yxe
TOBOPHJIOCH, YTO YHCTHIH COCTSA3aTeIbHbIH YrOJIOBHBIN IpoNece KakK Iie-
JIOCTHAS! CHCTEMA B PeabHOCTH He CYILECTBYET, HO OT/AEIbHBIE €ro dJie-
MEHTBI NIPHCYTCTBYIOT B paMKaX KOHKPETHBIX (JOpM CyIOMPOU3BOACTBA,
COBEPLICHHO pealbHbl M MOAYMHSIOTCS 3aKOHOMEPHOCTSM, OIHMChIBAE-
MBIM COCTA3aTeIbHOH MOJIe/IbI0. B COBpeMEHHOM YroNOBHOM Ipolecce
coCTsI3aTeNbHbIe «XPOMOCOMBD) HMEIOT JIOMHHAHTHOE 3HAYCHHE, a JaH-
Has MOJIe/Ib MIPAeT TAKKe POJIb 3TAJOHA, CBOCrO poja IOIUTHYECKOTO
KPUTEPHsI IeMOKPATHIHOCTH, IMBUIM30BAHHOCTH U CIIPABEUIHBOCTH CY-
JOTIPOU3BOJICTBA.

W neansHbIi cocmazamensHplil mun YroJIOBHOTO IPOLIECCca XapaKTepH-
3yeTCsl CIEAYIOIMMH KOPEHHBIMU TIPU3HAKAMH:

1. Hannunem /1ByX IpOTHBOIONOKHBIX ¢nopoH OOBHHEHHS (YrOIoB-
HOTO IIPECIe0BaHMA) U 3alIUTEL DTO HEOOXOAMMO MOCTONIBKY, ITOCKOJIb-
Ky I/ BCSKOTO COCTSI3aHUS HY)KHBI, KAK MHHUMYM, [1Ba KOHKYPHPYIOLINX
cyOBbexTa.

2. IlpoueccyanbHbIM pagHonpaguem Wi pageHcmeom CTOpoH, Hbo co-
CTA3aHUE MOYKHO CUUTATh CIPABEUIMBEIM TOJIBKO TOT/A, KOTA MPOTHBO-
60pCTBYIOIINE CTOPOHBI HAXOATCS IPUMEPHO B OJIHOH «BECOBO# KATero-
pHI», TO €CTh 00/1a/Jal0T CPABHUMBIMH «CTAPTOBBIMH) BO3MOKHOCTIMH
JUIST 3AIUTHI CBOMX 3aKOHHBIX HHTEPECOB.

' Cwm.: Bukmopekuii C. M. Pycckuit yronossslii mpouece. M., 1997. C. 15; Haoxcu-

mo6 B. I1. Tunbi, popMbl ¥ BUIBI YTOIOBHOTO Mporecca, c. 31.
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3. Hanuumewm nezasucumozo ot CTOPOH Cyla, TAK KaK CIPABEIIHBOE
COCTSI3aHUE HEMBICTUMO Oe3 HelTpanbHOro apburpa. M3 tesuca o Hesa-
BHCHMOCTH Cy/Ia BBITEKAET, BO-TIEPBBIX, YTO B COCTA3ATEIBHOM IIPOLIECCE
CYIl HE MOXKET [IPUHHMATh Ha ce0s OCYIIECTBICHUE HH OOBHHUTEIBHOIA,
HU 32U TUTENbHON GyHKIHH. OH NPUCTYNaeT K ey JHUIb 110 00BHHE-
HHIO, TIPE/ICTABIIEHHOMY YTOJIOBHBIM IIPECIIEA0BATENEM, U HE BIIPABE BbI-
XOAMTH 32 PAMKH, OuepueHHBIe B 00BuHEeHUH. VI3 3TOr0 ciemyeT BTOpoi
OYEHb Ba)KHBIN BHIBOA: TJIABHOM JBIIKYIIEH CHIION COCTA3aTEILHOTO MPO-
Lecca ABJIAETCS He MHULMATHBA Cy/a, & CHop CTOPOH I10 MOBOMY 0OBHHE-
Hust. Nemo nisi accusatus fuerit, condemnari potets (zam.) — HUKTO He
MOXXET OBITh OCyIeH 6e3 COOTBETCTBYIOLIETO OOBMHEHHs — OJHO M3
BOKHEHILINX [IPABKJII COCTA3ATENbHOCTH, chopmyaupoBantoe ere [uie-
porHoM. He3aBUCHMOCTD Cyfia, B-TPEThUX, 03HAYAET, YTO HE TOJIBKO CYJI HE
BIIPaBe BBINOIHATH QYHKIIUH CTOPOH, HO U HU OJHA U3 CTOPOH HE MOXKET
OpaTh Ha cebs JaXke MaIyro TONHKY cyaeickod dyHkiuu. B npotuBHOM
ciydae Cyd He ObUI OB CTPOTrO OT/ENEH OT JaHHOW CTOPOHEI, @ CTOPOHA
CTaHOBHJIACh cama cebe cynpeit. Nemo unquam judicet in se (zam.) —
HHKTO He I0JDKEeH OBITh Cybeil B CBOEM COOCTBEHHOM Jiejie — IVIACHT elile
OJIHA CTapHHHAs 3all0BE/lb COCTsA3aTeNbHOrO Mporecca. Kak Oyner moka-
3aHO B JlaJIBHEHIIEM, BCE POYHE MPHHIUIIB COCTA3ATENBHOTO CYA0IPO-
M3BOJICTBA JIOTHYECKU BBIBOISATCS U3 HA3BAHHBIX XAPAKTEPUCTHK. !

Wrak, Tpu npu3HaKa — HaJM4Ue CTOPOH, MX IIPOLeCCyanbHOe PaBeH-
CTBO M HE3aBHCUMOCTB OTJEIIEHHOTO OT CTOPOH Cy/la — CaMOJ0CTATOYHEI
JUISL COCTS3aTeNBHOCTH. Eciy 3T npu3HaKku coOpaHsl BOSIHHO, TIEPe Ha-
MH, 0e3 COMHEHHs, — COCTs3aTeNbHast MOJeNb mpouecca. Takum obpa-
30M, COCTA3aTENBHOCTh MOXKHO fOpuUOUtecKy ONpeeTuTh KaK TakoH ude-
AnbHBILL MUN NPOYecca, 8 Komopom Cnop PAgHbIX CMOPOH Pa3peuaemcs
He3a8UCUMBIM CYOOM.

Besikuit ropuindeckui opsiqoK eCTh pe3ysabTaT IPUMEHEHUS K HEKHM
0O0IeCTBEHHBIM OTHOIIECHHUAM OINpPE/IEICHHBIX METOOB IIPABOBOTO Pery-
nauposanus. Beibop MeTozia onpeaenseTcs crenud UKo 00beKTa peryiu-
pOBaHus, HO B OOJIBIIEH CTENEHH — HAJTMYHBIMHU 00IIECTBEHHBIMHE LIeJ1s-
MH U 110TpebHOCTIMU. He CcOCTaBAfIOT UCKIIOUEHHS U COCTSA3aTe/IbHbIE
Hpoueaypsl. PacKkpeiTie MOPOXKAAIONIETO HX METOA CIIOCOOHO HE TOIBKO
MPOJIUTH CBET HA IOPUANYECKYIO CYITHOCTh COCTA3ATENbHOCTH, HO M 1aTh
KJIIOY K TIOHMMAHHUIO COL[MANIbHBIX U TIOJIMTHYECKHX YCIOBHE ee CyIile-
CTBOBaHMS.

[IpuasTO CYMTATH, UTO B CYAONPOU3BOJCTBE AEHCTBYIOT B PA3IHUHbIX
COYETAHMAX [[Ba METOZA IIPABOBOTO PETYNHPOBAHUS — UMAEPAMUGHBIL 1

' 1. 5. doitunmkmii, HeMeKHit yuensiit K. Bupkmaitep u ap. Takke ykaswlBaau Ha

GIM3KHME K HA3BAaHHBIM YEPTHI COCTA3ATENHHOTO MPOLECCa: HATHIHE CTOPOH, HX PABEHCTBO
1 0CBOOOKIEHNE Cy/a OT MpoleccyanbHbIX GyHKUMI cTopon (Potinuykuii M. A. Kype yro-
JioBHOTO cynorpoussoactsa. T. I. C. 63—64; Birkmeyer K. Das deutsche Strafprozessrecht.
Berlin, 1898). Oanako nocnenuuit Npu3HAK Bee e TOUHEe, HA HALI B3I/, BRIBOAHTE M3
HE3aBHCHMOCTH cy/la Kak 6omee 00UIEro MOIOKEHUA.
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OUCNO3UMUBHbL, UITH, KAK UX €Ille HHOTA HA3bIBAIOT, METO(bI BIACTH —
MOAYUHEHHS U YCMOTpEeHUs CTOPOH.' TpaauIMOHHO [0/1araroT TakKe, 4T
B YTOJIOBHOM IIpolecce peobiiaiaeT UMIIepaTUBHEIH METO,” XOTS BhIC-
Ka3aHa M TOYKA 3PEHHS O TOM, YTO COCTSI3aTeNbHOCTh €CTh IPOSIBICHHE
OIIHOTO TOJIBKO JIHCIIO3UTHBHOTO MeToma.’ besycnoBHo, 06a Ha3BaHHBIX
METO/[a UMEIOTCSI B apceHalle YrOJIOBHON FOpHCIIpyACHIMHA. MOKHO co-
IJIACUTBCA U € TEM, YTO YAEbHBIH BeC MMIIEPATHBHOIO Havasa 37[eCh He-
M3MEPUMO BBILIE, HEXKEIN AUCIO3HTHBHOTO. DTO NMPOAMKTOBAHO 0CO00M
CephE3HOCTHI0 00BEKTa MPABOBOTO PETYIHPOBAHHS — OOIIECTBEHHBIX
OTHOLIEHHH, CBA3AHHBIX C BOIIPOCOM O COBEPLUECHUY NPECmynieHUs i o~
TOMY TpeOyIOLHX BEChMa PELIMTEIBHOI0 M TBEPAOrO BMEILATENhCTRA.
OnHako cBefeHHE MPABOBOTO PErYIMPOBAHMS JIHIIE K JIBYM Ha3BAHHBIM
METOZlaM HE yYHMTHIBAET BCEH CHeLH(DUKH IpoIeccyaabHBIX OTpacieil u
ABJIAETCA, 1O CYTH JeJa, IepeHEeCeHHEM Ha IPOLECCYanbHYIo IOUYBY
bopM Bo3zeHcTBHSA Ha OOIECTBEHHBIE OTHOIIEHMUS, KOTOPbIE THITHYHEI
JUId MaTepuanbHOro mpasa. B cocTsasarensHOM Tpoiiecce EeHTPaIbHbIH
METO/] TIPABOBOT'0 PETYIUPOBAHUSA HHOH. OH 3aKII0Ya€TCs B TAKOM CIIOCO-
Oe 1MoCTPOeHHUsT OTHOIIEHUH YJaCTHHKOB [IPOIECCa, KOTa IPU PeLICHIH
Hanboee 3HAUUMBIX IOPHIMYECKHX BOIPOCOB MEXIy HUMH CTOUT He3a-
BHCHMBI 1 6ecripuctpacTHblif apouTp. [To3TOMy HaHHBII METOZ perysn-
POBAHHUA CIEAYET HA3BATh CYOCOHbIM, WITH apoumpanshsim.* BaxkHo mo-
YEepKHYTh, YTO NPH €ro HCIOIb30BAHUN HU OJJHA H3 CTOPOH HE HMEeT He-
[IOCPEICTBEHHON BiIacTH Hajx JApyrod. [IpumHyxnas oOBHHSIEMOTO,
HAIpUMED, K TOMY WJIH HHOMY OIpPaHMYEHHUIO CBOOO/IBI, OOBHHUTEH, KaK
IIPABUIIO, BEIHYK/IEH 00panaThCst K Cyay 3a COOTBETCTBYIOIIUM pa3perie-
HueM. TouHo Tak ke 0OBUHSIEMBII, 100MBASICh OTMEHBI IPHHYIUTENIBHBIX
MEpP, MOXKET AEHCTBOBATh Yyepes cyl. Bce 370 Mano HanoMHuHaeT JesiTenb-
HOCTb «I0 mpukasy». Ho, MoxkeT OBITh, cam cyJ1, IpUHUMAas BIACTHOE pe-
HIEHHE, JIEMCTBYEeT HMIEpaTuBHO? BCOMHIM, OJHAKO, UTO TIPU UMIIepa-
THBHOM MeTO/ie CyOBEKT BJIACTHBIX IIOJIHOMOYHI YIIpaBIIsSeT CHTYyalue,
NBITASACh JOCTUTHYTh ILIeJeH, CTOAINMX HENOCPEACTBEHHO Iepes HUM.

! WmneparusHbil MeTox (OT 2am. impero — NpHKa3bIBaTh, OBEJIEBATh) MPEATNOara-
€T TaKoE MOCTPOEHHUE MPABOOTHOLICHHH, KOT/1a PACTIOPSKEHUS YIOTHOMOYCHHOTO CyOhek-
Ta 00S43aTCIBHbI UL HCTIOMHEHHS APYTUMH JiHiamMu. CyI[HOCT ¥ Ha3HAYEHHE HTOTO METO-
J1a B IPaBOBOM PErylHpOBaHHU COCTOUT B yApasieHuu yOTHOMOUEHHBIM JIMILIOM FOPHIN-
YECKOH CHTyalHeH MUId JOCTHKEHHA CTOSMIMX Mepe]l HUM Hened. [(HCIo3uTHBHEIN METOx
(ot zam. dispositio — pacnopsKeHHE, YCMOTPEHHE) — 3TO TaKOH Crocod GpopMupoBaHUsL
TIPaBOOTHONIEHH, KOr/Ia CyOBEKT HITH CyObeKThI CAaMH YCTAHABIMBAIOT CBOY MpaBa 1 00si-
3aHHOCTH B MPABOOTHOUICHNH JTNO0 PEaTH3yOT CBOU 3aKOHHBIE MPaBa HCKITIOUHTENBHO MO
coOCcTBEHHOMY yeMOTpeHHI0. OHI HUKOMY He 0053aHbI IaBaTh OTYET B BLIGOPE TOrO MITH
WHOTO BapHaHTa CBOETO MOBEACHMUS.

2 Cwm.: Kype coserckoro yronosHoro nporecca. O6mas acts. / Iloa pea. A. JI. Boiiko-
Ba u M. 1. Kapnieua, c. 64—066.

* Cm.: Anekcandpos A. C. JIACTIO3UTHBHOCTE B YTOJIOBHOM mpotecce. ABTopedepar
kaHa. auce. Hwxauit Hoeropoa, 1995. C. 15.

¢ Cwm.: Banovuues B. B., [lepbenes A. I1., Cmupnos A. B. Yronosusiii mpouecc. YacTs I.
O61mas 9acThb yrojaoBHOro npotecca u gocyaebusie craauu. CII6., 1996. C. 9—10.
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Wuoe neno, Korja OH NMPUHIMAET TO WM HHOE pelIeHue 110 TpeboBaHmIO
CTOPOHBI. DTa CTOpOHA JOOMBACTCA 3[eCh CBOEH LE/IH, 3TO OHA AKTUBHO
y4YacTBYeT B yrpaBjieHUn cutyauuei. TpeOys OT cyaa 3aKOHHOTO perie-
HUSI, CTOPOHA TIOYTH TAK XK€ BIACTHO BO3AEHCTBYET HA CyJI, KAK U CYJ[ Ha
JAaHHY0 cTopony. st mogo0Horo crnocoba B3aMMOOTHOMICHHI YXKe Tec-
HBI pAMKH UMIIEPATHBHO-KOMAHIHOM CXeMBI. Y YaCTHUKH IIPOLIECCa B CBO-
HUX TpeOOBAHMAX MOAYMHAIOTCS HE OAUH JPYromy, HO JIHIUL HPaBOBBIM
HOpMaM. 3HAYUT, B OCHOBE B3aMMOOTHOIIEHMH, B TOM YHCIIE «OOBHHU-
TeJIb — OOBHHAEMBII, JIOKHUT B JAHHOM CIIy4ae He METO.I BIACTH-TIONYH-~
HEeHHs, a HeuTo uHoe. Henp3a 31eck 00HApYKUTh U IPU3HAKOB TUCIIO3H-
THUBHOTO PEryJIHpPOBAHIS, TAK KAK peIleHHe TPUHUMAETCS He 10 cBOOOI-
HOMY YCMOTpPEHHIO CTOPOH, a COINIaCHO MHeHuIo cyxa. Ho u cam cyx B
3HAYUTENILHOM CTENEHH CBSI3aH MO3UIMEH CTOPOH U MPEeACTaBICHHBIMH
MMM JJOKA3aTeIb,CTBAMH U [IOTOMY TakoKe He MOJKET OBITh MpH3HAaH abco-
JIFOTHO CBOOOIHBIM (IMCIIO3UTHBHBIM) B IPHHATHU perueHus. Bonenss-
SIBTIEHHE CTOPOH, OyIydyH ONOCPENOBAHO MHEHHEM U BOJIeH apOuTpa, Ha-
MIPaBJICHO JPYT K IPYTY HE «I10 TOPU30HTAINY (KaK 3TO OBUIO IPH JAUCTIO-
3UTUBHOM PETYIHPOBAHMHU) U HE «II0 BEPTUKAIN» (YTO XapaKTEPHO IS
HMMIIEPaTHBHOTO METO/A), a KaK ObI 1o ayre. B pamkax 3Toro meroia co-
XPaHAIOTCSI ONHOBPEMEHHO M PaBHOIPAaBHE CTOPOH, CBOHCTBEHHOE JMC-
MO3UTUBHOCTH, W BJIACTHBIM XapaKTep OTHOIIEHWH, 3aUMCTBOBAHHBIN Y
HUMIIEPATUBHOTO MeToAa. ApOHTpaNIbHBIN METO Kak OBl THAIEKTHYECKH
«CHHUMAeT» HM3IIHE METOHbI, Ipeodpa3ys UX B Ka4eCTBEHHO HOBBIH
crutaB. OnMUChIBaeMBIH METOJ] — CBOETO pPOJa CHCTEMA CAEPIKEK U IIPOTH-
BOBECOB B COCTA3aTENILHOM Cynomnpoun3sozacTee.' Takoe npaBoBoe peryiu-
pOBaHHE MIPUBOAUT K MOSBJICHHIO TPEXCyOBEKTHOTO MPABOOTHOIMICHHS C

ydacTHeM CyJa.

B koHUmenumu mpouecca Kak IOPHANYECKOTO OTHOUICHHA, BBIABHHYTOH HEMEIKHMHU
topuctamu XIX B. (berman-l'onbger, bronos, Kpus, Konep),” cocTA3aTeNbHbli Ipomecc B
LETIOM PacCMaTpHBAJICA KaK TPEXCTOPOHHEE IyONHUHO-IIPABOBOE OTHOIIEHHE, yYaCTHHKA~

! Tlpencrasnsercs, 4T0 apOHTPaBHbIA METOZ PEILIEHHS AET MOXKET HCITOIB30BATHCS 1
B OTCYTCTBHE COCTA3aHUs CTOPOH. Hampumep, HazHaueHHe KOHKYPCHOTO YHPaBIIAIOLEro
TIPH MPOLIEAYPE MPHHYAUTEIBHON THKBUIALMH TPEANPHATHA-IOKHIKA HE CBA3aHO C Ha-
JIMYMEM CTIOpa KPEANTOPOB C HECOCTOATENLHBIM AODKHUKOM U MeXay coboit. He moxer
31€Ch MATH pedb H O PaBHOMPABHH CTOPOH — KPEJANTOPOB M JTHKBHAHPYEMOTO MpeAnpHs-
THA-JI0JDKHIKA ¥ TeM Gosiee 0 paBHOMPABHY CAMUX KPEANTOPOB, LTS KOTOPBIX CYIIECTBY-
€T TOHsITHE oYepeHOCTH. L{ens BBEeACHNS KOHKYPCHOTO YNpaBIeHUS — HE pasperieHne
CTIOpa CTOPOH, a copazmepHoe YIOBIECTBOPEHHE TPEOOBAHHH KPEAUTOPOB M 0OBABICHHE
JOJDKHHKA C60600HbIM O 0011208, & TAKKE OXpaHa CMopoH OT HETPAaBOMEPHBIX TeHCTBHIA B
oTHOMeHHH aApyr Apyra (cT. 15 3akona P® ot 19 Hoabps 1992 1. «O HecocTOATENMBHOCTH
(6ankporcTBe) mpeAnpusTHiiy). Tem He MEHee B 3TOM CITydae HaIHLO BCe MPH3HAKK apOuT-
PaJIbHOTO METO/Ia: MHOrOCYOBEKTHOCTD, HANMYNE apOHTPaA-YIIPaBIAIOMIEro, OMPeesto-
IIEro CMHCOK MPETEeH3HH U OYePe/IHOCTE MX YAOBJICTBOPEHHUS, OTCYTCTBHE MPSIMOH MOHH-
HEHHOCTH CTOPOH — MPEANPUATHS-JOIDKHIKA M KPEAUTOPOB APYT APYTy B COYETAHHH C
OOIMM BIACTHBIM XapaKTepOM OTHOMIEHMil; B3aHMHOCTh NMpaB H 00s3aHHOCTEH BCex
cyObeKToB npaBooTHOIIEHHH. Takum 00pa3om, NOHATHE apOUTPAIEHONO METOIA IIAPE Mo-
HATHA COCTA3aTeNbHOCTH.

> Cwm., nanpumep: Kohler. Der Prozess als Rechtsverhiltnis. 1888.

21



MM KOTOPOTI'O ABJIAKOTCA CTOPOHBI 0OBHHECHMS U 3AUINUTBI, a TAKXXE CY. HpCIICTaBJI}lCTCﬂ, 4TO
9Ta TEOPHA HE BITIOJIHE 000CHOBAHHO MEPEHOCHT AaKIEHT C METOAA Ha MPEAMET MPaBOBOro
peryimpoBaHus. TpeXCTOpOHHCC paBOOTHOILUEHHUE €CTh pe3yibman NPUMEHEHHA OCHOB~
HOro (HO HE ClIHHCTBCHHOl'O!) JUIA COCTA3ATE/IBHOTO MPOoLIECCa METOAA PErYJIHPOBAHMA. ITo-
TOMY 3TO OTHOLIEHUE MOXHO CUUTATH 3[€CH UEHTPAJIbHBIM, HO HE BCCOﬁbCMHlOU.IHM, a rno-
HATHE Mporecca HEPABHO3HAYHO MOHATHIO TPEXCTOPOHHETO MPABOOTHOLLICHHA . Takoe cme-
HIeHWe MOHATHI C ACHCTBHA HA €ro pe3ynbTaT MOCIY)XHJIO0O OCHOBAHHUEM [Jid YIPEKOB
TEOPHUU TPEXCTOPOHHETO OTHOIUCHUA B CTATUYHOCTH, B TOM, YTO OHA HE OTPAXXAET pEAJIbHO-
TO MOJOKEHUA MPOLECCa KaK JMHAMHYECKOH JACATCNBHOCTH, HE 0OBACHIET O(bHHHaHbHOr’O
Havasa B IEATENLHOCTH NPOKYPATYphI U faxe cyna. Ho KpuTHKH JaHHOM TEOpHH, OTBEYast
Ha CBOM BOOOIIEM-TO NpaBHJIBHBIE BOIIPOCHI, «BMECTE C BOJIOH BBITUIECKHBAIOT U peGeHKa».
OtBepras TPEXCTOPOHHEE OTHOLIEHHE, OHU MEPEeuepPKUBAIOT H 63aUMHOCMb TIPABOBOH CBS-
3H €T0 YYaCTHHKOB: CyI H IPOKYPOP B UX TPAKTOBKE IIEPECTAITHD) OBITE CBA3aHHBIMH KaKH-
MU-JIHO0 00A3aHHOCTAMHA nepen 0OBHHAEMBIM U 3aUIUTHUKOM, a 0OBHHAEMBIH U3 cyﬁbcm‘a
ﬂpaBOOTHOU.ICHHﬁ CHOBa MpPEBpATHIICA B ob6bekT uccnenosanus. OTCroAa JIETKO AeTaeTcs
BBIBOJI 00 OTCYTCTBHH PaBECHCTBA CTOPOH B YTOJIOBHOM ITPOIIECCE, a 3HAYHT, O €ro HECOCTA-
3aTETBHOM XapaKTepe, eMHCTBE 3a/a4 Cyla U mpokyparypsl.' He cryuaitto, B HeMemKoit
MpOLECCyanbHOI HayKe CTABUTCS BOMPOC O YHCTO BHEUIHEM, UyTh JIM HE JEKOPATHBHOM
3HAYEHHH COCTAZATENBHON l;l)OprI.2

ITpaBunpHee M03TOMY OBLIO OBI TOBOPHTE O TPEXCTOPOHHEM (apOuT-
pasbHOM) Memode PeryIHpOBaHuUs IPOLECCyaTbHBIX OTHOIIEHHH. DTO He
HCKIII0YaeT 0(UIHANBHOCTH B ISHCTBHAX YTOJIOBHOIO IPECIEI0OBATENS, &
B HEKOTOPBIX CIIyHdasx Jaxe cyaed (McTpeOoBaHMe UMH II0 COOCTBEHHOMH
MHHULHATHBE J0KA3aTeJICTB U T.I1.), TOCKOIBKY O(HIHANBHOCTD 31€Ch B~
JISI€TCS Pe3yabTaTOM IMPHMEHEHHS B COCTA3aTeIBHOM IpOoIecce Ipyroro,
HMIIEPaTHBHOTO HAaYaIa.

ApOHTpaNTBbHBIA METOZ YMECTEH B IIEPBYIO OUepeb TaM, [Ie paccmar-
pHBAETCs IIABHBIHM BOIIPOC YTOJIOBHOTO /Ie/Ia — O BUHOBHOCTH M YTOJIOB-
HO¥ OTBETCTBEHHOCTH. [IpryeM OH HMeeT HaCTOIBKO DOJIBIIOE 3HAYEHHUE,
4TO HEOOXOAMMOCTH B apOUTPAIbHOM METOE He 3aBHCHT OT TOTO, B Ka-
KOM TIOJIO)KEHMM HaXOAUTCS €r0 PACCMOTPEHHE — B IIPEIBAPUTEIEHOM
(mpenbsBIeHNE IEPBOHAYATIBHOTO OOBHHEHHS) I OKOHYATEILHOM (Cy-
nebHoe pa30HpaTeasCTBO MO OKOHYATEIbHOMY 00BHHEHHIO). 1 pes-
SBJICHHS TIEPBOHAYATIEHOTO OOBHHEHHS cyneOHas hopMa He MeHee aKTy-
aJlbHa, YeM UL CyAeOHOro pa3dupaTesibcTBa, U IIPUTOM HCKIIFOUUTEIHHO
CBOCBPEMEHHA — BeJlb UIMEHHO B IIPOIECCE IIPEABAPUTEILHON IOATOTOB-
KM 3aKJIa[bIBACTCA OCHOBHAs [J0Ka3aTelbCTBEHHas 0a3a 1o jeiny. 3hech
0CODEHHO BaXKHO 00€CIIeYUTh BCECTOPOHHOCTh M MOJHOTY COOMpaeMbIX
JI0Ka3aTeNIbCTB, OO IPU OKOHUATEILHOM CyeOHOM pa3OuparensCcTBe Jie-
J1aTh 3TO OOBIYHO YK€ CIIHIIKOM 1037AH0. OTCIo[a BEITEKAET COCTA3ATE b~
HbII PUHIUI CBOOOAHOTO NOCTYNA K NpaBocyaiio. OH 03HAYAET, 4TO HU
O7IHA M3 CTOPOH M HU TTPH KaKOM ITOJI0KEHUH 1eJ1a He MOXKET OBITh JIUIIEHA
[0 YCMOTPEHHIO APYTOi CTOPOHBI MJIM KAKOTO-TMOO0 MHOTO y4acTHHKA

! Cm.: Wax A. Structur des Strafprozesses. 1914. S. 7—19.
> Cwm.: Heinze R. Dispositionsprinzip und Offizialprinzip. Verhandlungsform und

Untersuchungsform. 1876. S. 33.
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Iporecca npapa Ha COCTA3aTeNbHOE, C YYaCTHEM HE3aBHCHMOIO CyHa,
paccMoTpenne Borpoca 06 yroJoBHOH OTBETCTBEHHOCTH. Tak, ¢ TOYKH
3pEHHS COCTS3aTeNIbHOCTH, HENPABOMEPHO TIPEABABICHNE JIUITY O(pHIH-
ATbHOTO OOBHHEHHMS OLHUM TOJBKO OOBHHHTENEM, 0€3 y4acTust B 3TOM
npoueaype cyaedHoro oprasa. Ho B cuity Toro sxe mpuHimma cBo60HOTO
JIOCTYyTa K IPABOCYIMIO U OOBHHUTENh HE MOXKET OBITh JIMLIEH IIpaBa
IIPEBSIBISIT B cyzie oOBuHeHHE. [[oaToMy apOUTpanbHbIi METO IPETSIT-
CTBYyeT OOKaJIOBAHUIO aKTa NPEAbABICHHUS OOBHHEHUS (KaK NepBOHA-
YaIBHOTO, TAK M OKOHYATENBEHOT0). DT0, TPUMEPHO, TO e CaMOe, YTO bl
TaThCs BOCIPETUTH IMOJlady UCKA WM Ha3HAYEeHHE CYAeOHOTO 3aceqaHusl.
EcrectBenHO# hopMOIt paccMOTpEHUSI BO3PAKEHHH TIPOTHB OOBHHEHHS
sBisieTcs cynebHoe pa3dHpaTensCTBO Aena 110 CYIIeCTBY, HHOE 03HAYalIo
Ob1 0TKa3 B mipaBocyaun. [lo3ToMy HEZOMYCTUMO, C TOUKU 3pEHHs apOUT-
pajbHOrO MeToza, 00)KalloBaHHE PEIEHHH O TpENbSBICHHH EepBOHA-
YaTEHOTO OOBHMHEHHS, Ilepeade jelia B cyaeOHoe pa3duparesibCTBO U ero
HasHayeHuu.' [loTepneBinii TaxOKe He MOXKET OBbITh JIUIIICH IIpaBa Ha A0C-
TYII K Cyly ¥ IIpaBa Ha CyAeOHYIO 3aIlUTy M0 YCMOTPEHHUIO ITyOIMIHOTO
OOBHHHMTEIS WIIH JaKe CaMOro Cyaa. SHAYUT, apOUTPabHBIN METO 1071
YKEeH TIPUMEHATHCS U TaM, TJe [yOJIHIHBEIM OOBHHHTEIEM HIIN CYIOM BbI-
HOCSITCSI PEILICHNUS, TIPETIATCTBYIOIINE CIIOPY, ABIKEHHIO Jienia, — 00 0T-
Ka3e B BO30Y)XXICHUH, O MPEKPaIleHHH, O [IUTENbHOM OTIOKEHUH HIIH
[PHOCTAHOBJICHHUH Jena | T. 1. [Ipu 9TOM ecTecTBeHHOM (hopMoit st 06-
JKAIOBaHWs NEWCTBUM MyOIHIHOT0 OOBHHMUTEINST MOXKET CIY)KUTH 00pa-
[IEHHE B MEpPBYI0 CyneOHYI0O MHCTAHIHIO (K CIIEACTBEHHOMY CYIbE, B
CIJIEICTBEHHYIO KaMepy Cyza NepBOif HHCTAHIIMMU U T. I1.), a AT 00KanoBa-
HUS OTKa3HBIX pelleHuH cyneOHOro oprana 60bIe MOAXOJHUT areUIsH-
oHHas (opma mepecmorpa (CyaeOHas manara, OOBHHHTENIbHAs KaMmepa
aTIeJUIIIIMOHHOTO CYa U T. IL.).

Ecnu paccmoTperne Bopoca 00 yroaoBHON OTBETCTBEHHOCTH 3aCITy-
JKHBAET MPUMEHEHUs! apOUTPaIbHOTO METO/IA, TO CIPaBEJIHBBIHN CIIOP TI0
9TOMY BOIIPOCY, B CBOIO 0YEPE/ib, [IPEIIoIaraeT OJHY 0 HHPOPMUPOBAH-
HOCTH CTOPOH O JOKa3aTelbCTBaX, KOTOPBIE MOTYT OBITH HCITOJIb30BAHBI
IS IIPUHATHS CYZOM PEILEeHHs. DTO MOXKHO OOECIIEUHTh TaKoKe JIUIIb C
MIOMOTIBI0 apOUTpaIbHOTO MeTofa perynupoBanus. [lodtomy neranusa-
11151 MHGOPMAIIHH B KaueCcTBe CyIeOHOTO JOKa3aTeNIbCTRA I0/KHA IPOBO-
JUTBCS TIEpe]] JIMIOM CyZAeOHOro opraHa 1 1o Mepe BO3MOXKHOCTH B IPH-
CYTCTBUH CTOPOH.

C noMomEk0 cynebHOro MeTo1a JODKHBI TAKKE PEIIaThCs BOIPOCH! O
[PUMEHEHHH IIPOLeCcCyanbHOTO MpUHYKACHHS, HOO B COCTA3aTEIBHOM
IpOLECcCe CTOPOHBI PABHBI M TOITOMY HH OJ{HA M3 HUX HE BIIPaBe AOBJIETH

! Hanpumep, B HEMEIKOM yrOJIOBHOM MPOLECCe ONpe/eNieHHe, KOTOPBIM OTKPBITO Cy-
neGHOe pa3ONpaTeNBCTBO, HE MOXKET OBITh 00XKATOBAHO MOCYZAMMBIM, a BOT Ha ONpe/iene-
HHE, KOTOPBIM OTKa3aHO B OTKPBITHH CyAeOHOrO pa3bupaTenbeTBa, MPOKypaTypa BIIpaBe
TPUHECTH CpouHyI0 xkanoby (§ 210 YIIK ®PT).
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Haj Apyroi. Bompockl, cBs3aHHbIE C IIPUHYAHUTEIIbHBIM BO3/ICHCTBHEM,
TaMm, T7e MO3BOJIIET BPeMsl, peIuatoTcs B cyaeOHOM 3aceaHnu (00 apecte
OOBHHAEMOr0, MOMEMIEHHH €ro B NCHXUATPUYECKYIO Je4eOHHUIly Uit
NPOU3BOICTBA IKCIIEPTH3BL), B HEOTJIOXKHOM ke CHTyalun — B (opme
00JKaI0OBaHUs y)Ke COCTOSIBIUMXCS JeHCTBUH (0OBICK, BRIEMKA) HIIH PEBH-
3HOHHOIO 3acilyIlMBaHMs JIHLA, K KOTOPOMY IIPUMEHEHO IPHHYKICHHE
(3ameprkanue). OOkanoBaHKUE IIPOYUX PEIIEHUH WM NPHHATHE UX B CO-
CTsA3aTeNbHON (hopMe M3IHINHE M HelenecoobpasHo, BEAET K HeOolpaB-
JAHHOMY OTPAaHHYEHHIO CYIOM CAMOCTOSTEIbHOCTH IyOIMYHOTO OOBH-
HUTENA ¥ Bosokute. Tak, HanpuMmep, BIIOJHE JOMYCTHMO UMIIEPATUBHOE
PEryIupOBaHHE IPOBEICHUS MYOTHMIHBIM OOBHHUTENIEM CIEACTBEHHBIX
JEUCTBHH (IOIPOCOB, OCMOTPOB U T. [I.), HAIIPABJIEHHBIX HA COOHpaHue
JI0Ka3aTebCTBEHHOW MH(OpMAIUK, HEOOXOMUMON Ui TIPEIbsBICHHS
IIEPBOHAYAIBHOrO OOBMHEHHUS; BEIHECCHHUS OOJIBIIMHCTBA YIIPaBIeHYEC-
KHX PELIeHHH B YTOJIOBHOM Ipoliecce (0 IPUHATHH [e/1a K IPOU3BOICTRY,
HampaBJIeHHH €ro Mo IMOJC/IEACTBEHHOCTH, O HANPaBJIEHUH CIEICTBEH-
HBIX IIOpYyYeHHHN U T. I1.)." JINCIO3UTHBHBIM METOIOM MOXXHO OTPAHUIUTH-
Cs1 IPU peLeHUH BOIIPOCOB O peaau3alii YaCTHBIMU JIULAMU — YHACTHH-
KaMH TIpollecca CBOMX IpaB (IO 00)KaJIOBAHUIO PEIISHHH TOCYIapCTBEH-
HBIX OPI'aHOB, 03HAKOMJIEHHIO C MaTepHAIAMH J€Na), TIPH PEryITHPOBAHUH
OTHOLIECHHH 0OBHHIEMOr0O M 3al[UTHHUKA U T. 1.

HUrax, e Tpebyercs NpHMEHEHUs apOUTPaIBLHOTO METOA /s peliie-
HUSL TOJIBKO T€X BOIPOCOB, KOTOPBIE He CBSA3aHBI ¢ MPOOIeMOil yTOJIOBHOM
OTBETCTBEHHOCTH, B TOM YHCJIE C JIETaIn3alliel 10Ka3aTeIbCTB, a TAKKE C
IPUHYIUTEIbHBIM BO3AEHCTBUEM OIHOM M3 CTOPOH Ha APYIYIO.

[Toyemy »xe cocTa3zaTenbHoe CyI0IPOU3BOACTBO HY)KAAETCS UMEHHO B
TPEXCTOPOHHEH KOHCTPYKIIMH IJIaBHOTO MeToAa perynupoBanus? Oobsic-
HEHHE 3TOMY (haKTy COCTOHT, Ha HALI B3IJIAJI, B TOM, YTO 3TOT METOJ SIBJIs-
€TCs OTPaKEHHEM TOM COLMAJIbHOM AEHCTBUTEIBHOCTH, B KOTOPOH TOJIb-
KO M BO3MOKEH COCTA3aTENbHBIN Ipoliecc. CTOPOHBI, TPUOETrarolIne K CO-
CTA3aTE€IBHOMY CyAy 3a pa3pelieHHeM [ejla, B PeajibHOH COIHaIbHOH
XKM3HU (6MOHOMHbL X B U3BECTHOM CMBICTIE pasHbl APYT Apyry. bonee To-
To, Jake TOCyAapCcTBO, AEHCTBYIONIEE B IIPOLIECCE B JIUIIE CYOa, OPraHOB
YTOJIOBHOTO MpecIea0BaHus, IPUOEraeT kK caMOOTPAHHYESHHUIO CBOEH Biia-
CTH, BBIIOJIHSAA TPEOOBAHUSA IPOUHX YIACTHUKOB MIPOLIECCA H TEM CAMBIM
Kak 651 10OPOBOJIBHO CTAHOBSCH «Ha OHY JOCKY» CO CBOMMH MOJIIAHHbI-
MH MJIH TpaykAaHaMH. 3/1eCh yMECTHO 0OpaTUuThCs K ToMYy, 4To [erens Ha-
3pIBAJ «CBOOOHON CYOBEKTHBHOCTBEO» HHAMBHIOB. [Ocynapcrso, mo-
IyCKaloIee pAaoM ¢ co0oii 3Ty cyOBEeKTHBHYO CBOGOAY, TO €CTh IPaBo
rpaKJaH Ha KU3Hb «I10 COOCTBEHHOMY Pa3yMEHHUIO U COOCTBEHHOMY XO-
TEHUIO», BBICTYTIAET, 1o ['ereinto, kak gopma Oananca, WK COrTACOBAHHS

! Hckirouenne COCTABIAIOT T€ yNpaBlIeHIECKHE PENIeHNs, KOTOphIe BIEKYT 3a COBO0il
(akTHUECKHH 0TKA3 B OCYIIECTBICHHH I1PaBa Ha JOCTYII K PABOCYANIO — O IPHOCTAHOB-
JIEHHH TIPOM3BOJICTBA MO [y ¥ OTIOKEHHH €0 PACCMOTPEHUS Ha UTUTENIBHBIE CPOKH.
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HHTEPECOB I/!I-{,Zl,I/IBI/IJIOB.l B njealie 3To rocy1apcTBo, «IIOHUMAKOIIEE TIpa-
Ba JIMYHOCTH», TO €CTh I'oCyAapCTBO YICHOB I'PAXIAHCKOIO O6H_[eCTBa.
OllHaKO pe4db HAET HE TOJBKO O IPABOBOM TOCYAApCTBE — IIPOAYKTE
COBpEMEHHOU LUBMIN3ALUK JubepanpHoro Turna. «CBobomHas cyobek-
THBHOCTB» OTIHYaIa TaKXKE€ AOPEBHHUX I'PDEKOB MW PUMIISAH, aHTUYHAasA
THUBHIH3AIHUA KOTOPBIX CO3/(aJia KIIACCUYCCKHUE 06pa31151 CyIIe6HOﬁ COCTA-
3areabpHoCTH. Kak CBHUACTEJILCTBYET HCTOPHA, MHANBUAYaJIbHAA 0306011a,
poxaaronias COCTSI3ATENIBHBIM THIT CyHOIIpOU3BOACTBA, HHOIZIA MOXET
OBITH IpuCylla JaxKe HapoaaM, HaXOAAIMMC Ha Ha9aJIbHBIX 3Tarax pas-
BUTHA UBUIIU3AUH U TOCYIAPCTBEHHOCTH.

Taxk, HarprMep, Y PUMCKOTO HeTopuKa TaliTa Y4HTaeM 0 TOM, 9TO TyBCTBO «IHKOM rop-
JI0¥ HEe3aBUCHMOCTH, COEANHEHHOE C CyEeBEPUEM M BOMHCTBEHHOCTHIO» OCOOCHHO OTIHYa-
JI0 HAIIMOHAJIBHBIH XapaKTep APEBHUX repMaHies. JKu3Hb 60burMi 061rHEaMU OblTa UM
POCTO HeBBIHOCHMA.” MOKHO BCIOMHHTB 3[€Ch M TEre/IeBCKOE 3aMeuaHue O CYpOBOCTH
ceOsmroOMBOM Ty1IH, HACTAHBAOIIEH Ha CBOEH edunuuHocmu — 3TOH y37I0BaTOH 1y60BO#H
CepIIEBHHBI PepMaHCKOH ayminy.” TlofoBHas HHANBHAyaTbHAA CBOGOA, FPAHUYALIAS C
«IAMKOCTBIO TPYOOit HYBCTBEHHOCTHY, HE MOIUTA IPHUMHUPUTBCS HU C KAKMM HHBIM PEKHUMOM
CYHONPOM3BOJICTBA, KPOME KaK C COCTSA3ATENbHBIM MPOLIECCOM B €r0 «BapBapCKOH» 00BH-
HUTEJIBHOM BEPCHH, YTO MBI U BHIHM MPEXIE BCETO Y APEBHUX FepMaHIEeB — (GpaHKOB,
OypryHZALEB, aHIIOCAKCOB, HOPMAHHOB U T.11., @ TAK)XKE Y CJIaBAH U KeJIbTOB. Bripouem, B wc-
TOPHH MHOTHX JPYTHX HAPOOB CIIy4aluCh [IEPHOIBI CTAOHIHM3ALHHN 1 THOepamu3aiin 00-
IECTBEHHOH JKU3HH, KOTOPHIE TAKKE COMPOBOKIATHUCE, KAK IPABHIIO, IEPEXO/IOM K COCTS-
3aTeNBHBIM (OpMaM CyIOIpOU3BOACTBA.

I/ITaK, COCTS3aTeNbHBIN mnmponecce HEU30EKHO IOABISETCS TaM, T1€
TaK UK HHAYE IIPU3HACTCA OIIPEACIICHHAA UHANBUAYaJIbHOCTD JIMYHOC-
TH, ee CyObeKTUBHAs cBOOOAA. ITO He 0053aTeIFHO CBA3AHO C JEMOKpa-
TAYECKHUM MOJIUTHYECCKUM PEXKUMOM, HO HEIIPEMEHHO — C OaaHcom
IIOJIMTHYECKHUX CHII B OGHICCTBC. Banmanc Yauie BCEro OCHOBaH Ha corja-
CHH, HHOT' 1A HAa CHJIE, HO BCET[a BKJIOYACT 3JIEMEHT aBTOHOMHH (3KOHO-
MUYECKOH, MOJHTHYIECKOH) MOTEHIMANBHBIX YYaCTHHKOB CyaeOHOTro
CIriopa. ABTOHOMHES HE O3HAYaeT HUX (baKTI/I‘{eCKOI‘O paBeHCTBAa — OHAa
JIMIUB OCJIOXKHACT IIPAMOE JaBJICHUE O,I[HOIZ CTOPOHBI HAa APYTYIO B CIIOPE,
9TO ITOOYKJaeT X 00panaThes 3a IOCPEIHUIECTBOM K TOCYIapCTBY B JIH-
1Ie Cyabu-apOuTpa.

C Y4YETOM H3JIOKEHHOI'O0 COLMAIbHO-IOPHUINYECKAs XapaKTEPUCTHKA
TIOHATHA COCTA3ATCIBHOCTH MOXET BBITVIIZICTE CJICAYIOIIUM 06p330MZ Co-
CTSI3aTeNbHOCTh — ATO TaKOH H}IC&HBHLII\;I THIT CyJOIIPOU3BOACTBA, KOTO-
PBIi OCHOBAH Ha CyneOHOM METO/Ie IIPABOBOTO PEryIHPOBaHUs, CBOOOE U
ABTOHOMHUH YYACTHHUKOB HpOIICCCB,.

! CMm. 06 atom: Hlatimyxambemosa I B. Terens u Bocrok. [puxummner noaxona. M.,
1995. C. 189—190.

2 Cwm.: Tayum. Ann.,, liv. XV, § 16.

3 Tezenv. Gunocopus ucropuw. // Counnenns. T. 8. M.; J1,, 1935. C. 386.
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IThasa 2

BHUJIbI COCTS3ATEJBHOI'O IPOILIECCA
U UX COIUATBHO-TIOMUTUYECKHE OCHOBAHUSL

§1. BUJIbl COCTA3ATEJIBHOI'O TPOLIECCA
W CTENEHBb OBIIECTBEHHOW CBOBO/IbI

CpaBHHUTENHEHO-UCTOPUIECKIH aHATN3 [TOKA3EIBACT, YTO COCTA3ATENb-
HBIE Hadasa MOTYT IPOSBIISLTH cedsl B TIPOLIECCe MO-Pa3HOMY — B 3aBHCH-
MOCTH OT BHYTPEHHUX YCIOBUH U COLUANBLHO-IICHXOIOTIYECKOTO YPOBHS
TOTO WJIX HHOTO obuiecTBa. Ecyy o011l mpearnochuikon, crocodcTBy 0~
[eil MOABJICHUIO MPONecca COCTA3aTeNBHOr0 THIA, SBIIETCS HATHYHE
OTIpENIENIeHHOH COLHAIbHOM CBOOOIBI M ABTOHOMIH HHANBUIOB B 00IIE-
CTBE, TO CIEIUATBHBIME YCIOBUAMH, TOPOKIAFOIIUMI PA3TUIHBIE 6L0b]
COCTS3aTENBHOTO IpoLecca, CIYXKAT cmeneny 3Toi cBobomsl. [lpruem,
TOBOpsI 0 CBOOOZE, HENb3sl HE YUUTHIBATE CYOBEKTHUBHOM CTOPOHBI TAHHO-
ro MOHITHA, HOO cBOGO/IA €CcTh He MIPOCTO OOBEKTUBHASL ABTOHOMHOCTE
cyOBeKTa, HO ¥ OCO3HAHHUE UM CBOCH aBTOHOMHOCTH KAK CAMOCMOSMENb-
nocmu. To, 4o Terens Ha3bIBAN «CyOCTAHITHAIBHON CBOOOIOMY, Oymyun
[EPBO, KIPUPOIHO-UYYBCTBEHHOW» CTYIEHBIO AyXOBHOTO PA3BUTHS MH-
JIUBHIA, B 00JACTH CYIONPOU3BOICTBA CO3MAET TPEANOCHUIKA ISl HH3-
1€l PAa3HOBUIHOCTH COCTA3ATENEHOCTH — 006UHUMENbHO20 TIPOTIECCa.
Ora crerneHb CBOOONBI HHAMBUIA XapaKTEPU3YEeTCsS TEM, UTO YKEe €CTh
CyOBEKT, HHIUBHJI, OCO3HAMIINN ce0s KaKk HEUTO OTACTBHOE OT «UHUCTO
[PUPOIHBIX 00pPA30BAHUIY, HO /11 KOTOPOTO PETHUTHO3HBIE [IPEATHCAHS
M 3aKOHEI ABJISIOTCS YEM-TO «B Ce0e» U «Ist ce0s», HE UMEIOIUM OTHO-
IIeHHs] K BHYTPEHHEMY MUDY HMHIMBHIA, €r0 cOBeCTH. «TaKue 3aKOHEI
BOBCE HE HY)KIAIOTCS B TOM, YTOOBI COOTBETCTBOBATH COOCTBEHHOM BOJIE
cyOBexToBy. | Jlyx MHANBUAA IOBUHYETCS 3MeCh HE CTONBKO GHYMpPEHHE-
My y6eaucoeniro, CKOIBKO 00S3aHHOCTSIM YJICHA «CBSIIICHHOW OOIIUHBD).?
[Tomo6OHOE cocTosiHUE CYOBEKTHBHOCTH XapakKTepHO Uit OOINeCTB, Tie
pa3nesieHHOCTh JIyXOBHOTO Hauaja W Hadaja NpUpOJHO-IyBCTBEHHOTO
€IlIe HeYEeTKA M HECOBEPIICHHA.

«CBob6oHas CyOBEKTHBHOCTEY, 00Ia1ar01ast CO3HAHNEM CBOCH CaMo-
CTOSITEIBHOCTH, CAMOOIIPEICICHUEM B MOPAJIH, HHAYe TOBOPsI «CBOOOIA
yXa», €CTh HeOOXOAUMAst MPEAITOCHUIKA [UIsT OSIBIEHHS UCKOB8020 CYH0-
[IPOU3BOJCTBA, OCHOBAHHOTO HA CO3HATEIBHOH AKTMBHOCTH CTOPOH H
BHYTpEHHEM yOexaeHun cyaa. [lepgoe, 4To HEOOXOMMMO ISt CTAHOBIIE-
HUS «CBOOOTHON AyXOBHOCTHY, @ 3HAYUT, U COLMAIBLHOTO Pa3BUTH BOOO-
1€, 9TO IPOTHUBONOCTABICHUE HHANBHUIOM CE0sl TPUPOTHO-TYBCTBEHHO-

! Hegel. Die Vernunft in der Geschichte. B., 1966. S. 243,
2 Tam xe.
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My, 6mopoe, ¥ TIIABHOE, — 3TO MPUMUPEHHUE C TIPUPOIHO-IYBCTBEHHBIM
«IIOCPEICTBOM ¥ Ha OCHOBE ATOrO Pa3[IBOCHUS», MPUYEM IPUMUPEHHE
«HE TOJIBKO C IPUPOJOH, HO U CO CBOEH CYITHOCTBIO, CO C80€tl UCTHHOM». !
Ha conmansHOM YpOBHE TAKOE IIPUMHPEHHE) C PEalbHOCThIO «Tpedyer
PasyMHOT0 YCTPOEHHsI TOCYAapCTBa, CO3aHNs OCHOBAHHBIX HA COOTBET-
CTBYIOIIHX IPUPOJIE YesioBeKa pa3yMHBIX hopM corpanuzamums.” Coot-
BETCTBEHHO, B O0JAaCTH YCTPOCHHMS CyHOMPOM3BOACTBA Pedb MOMIET O
JIBYX MOAM(UKAIMAX HCKOBOTO MIPOIECca — YacTHO- U I1yOIHYHO-HCKO-
BOM. B ciyd4ae 4acTHO-HMCKOBOTO IIPOIECCA YPOBEHH COLMATU3AIUH
(«IIPUMHpPEHHSI CO CBOEH CYIIHOCTBHIO», B TErEIEBCKOM TEPMHHOJIOTHH,
WIH 00w eCcmeentoll UHmespayuy B HalleM Cilydae) ele OTHOCHUTEIBHO
HEBBICOK. HANUBU/L YK€ TIPUMHUPHIICS C TIPOTHBOCTOSIIIIM MYy «IIPUPOJI-
HO-YYBCTBEHHBIM», YTO BBIPAXKAETCS B «OCO3HAHUH PEATBHOCTH (I
CYIOIIPOU3BOICTBA — 3TO IPU3HAHUE B HEM POJIM IMO3HTUBHOTO TIO3HA-
HUsT (HAKTOB M BHYTPEHHErO yOeXK/IeHHUs), OTHAKO €Ille HE TOTOB BIIOJIHE
BBEPHUTH ce0sl COLIUYMY, TOCYIApPCTBY, TO €CTh IIPUMHPHUTHCD» CO CBOCH
K€ COOCTBEHHOM «CYIIHOCTHIO K HCTHHOM. Y HEro BIEPEIH K TSLKKAs He-
no0poBobHAA paboTa, HallpaBlieHHas [IPOTUB CaMOro ceds»,> pe3ymbra-
TOM KOTOPOH SIBUTCS 60JIee BBICOKAS CTETICHD KIIPUMHUPEHUSDY, UK COLUA-
nuzarwu. [locnennss, B 9aCTHOCTH, OyIET BRIPAXKaThCs B IEPEXOE K ITy0-
JIHYHBIM BHZIaM COCTS3aTeIHHOrO MpoIecca.

§2. OGBUHUTEJIbHBIN (AKKY3AIIMOHHBII) BUJI ITIPOLIECCA

OOBHHUTEIBHBIH POLIECC SIBISIETCS COCTI3ATEIbHBIM,  HOO B HEM y4a-
CTBYIOT CTOPOHBI — OOBHHUTEIb M OOBUHSAEMBIH, U OT TOTO, KTO U3 HHUX
OIEP>KHT BepX B CIIOpE, 3aBHCUT NPUroBop cyma. OnHako 9Ta mobena or-
penensieTcs He TeM, YbH CBUAETeNH Obuid yOemuTelbHee, TOKYMEHTHI
TOYHEE, JOBOJLI BECOMEE, a TeM, COOJIIONCHBI JIH CTOPOHAMH OIPEHEIICH-
Hble (popManbHBIE YCIOBHs cocTsA3aHud. Ilociennue MOTyT HMETh CaK-
PanbHLIL XapaKTep, TO €CTh CBOIMTHCS K UCIBITAHHIO «BOJH BOXKbeiD»
Wi «romynieHus boxperoy». CpeAcTBaMy It OTKPBITHS 3TOH THIIOTETH-
YECKOM BOJIM «CBBIIIE)» CIY)KaT Pa3JIMYHOTO pola opoanuu (UCTIbITAHHE
OOBHHIEMOT0 ¥ OOBHHHUTEISI OTHEM, BOAOH, SIIOM U T.IL.), CydebHbll no-
edunox b0 npucsea u nopyuumenscmeo. VHauBuayaisHas cBoOo1a

Tezens. dunocodus pemurun. T. 1. M., 1975. C. 421.

Hlaiiyxambemosa I b. Terens n Boctok. ITpurtuner noaxona, ¢. 192.

T'ezens. Dunocodus ucropun. T. 8. C.185.

Taxoro Muenus npuuaepxusancs M. C. Ctporoeud (Cm.: YromosHsiit nporecc. M.
1946. C. 33—37), XOT# OH BKJIFO4YAJ B MOHATHE OOBHHHUTEILHOTO MPOLECCa TAKXKE U Te

. (popMBI, KOTOPBIE MBI OTHECIIH K YaCTHO-HCKOBBIM. B nHTeparype BhICKazaHa W HAMET-
PaJIbHO IPOTHUBOTONOKHAS TOYKA 3PEHUsL, YTO OOBHHHUTENIBHBII NPOIEecC BOOBIIE He SBIs-
€TCsI COCTA3ATENbHBIM, a 00pa3yeT camocToATenb Y0 dopmy. (Cwm.: Honsnerxuu H. H. Bon-
POCBI TEOPUH COBETCKOI'0 YTOJIOBHOTO mpoliecca, ¢. 21-—24; Mewepskos FO. B. ®opmel
YTOJIOBHOTO CYAOTIPOH3BOACTBA, C. 16).

B oW o o=
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CTOPOH HMEET, [OJb3YysACh TepMHHOHOFHeﬁ FCFEHH, HE ((I[YXOBHHﬁ»,
a <<Cy6CTaHIIHEU'IBHLH\;I>> XapaxTep. 3akoH BBICTYTIACT KaK 3aII0BCIb, HEYTO
MpearucaHtoe ﬂpHpOI[OfI, HE 3aBUCALIEE OT JHOZLGﬁ, quemy ((CY6T>€KTI>I
ITOJTHOCTHIO IMOAYHUHEHBI (HO OTHOUICHUIO K HEMY BEIYT cebs B MOTHOM
MOAIHHEHHOCTH)».!

st Toro 4To0BI HAUaTh TAKOH TIPOIIecC, IOCTATOUYHO BBIIBUHYTH 006U~
Henue (TIoHeMy OH MOJKET UMEHOBATHCS OOBUHUTETBHBIM) — OCTAIBHOE
JOBEPLUMT cilydal wiu raauatop. [pu 6onee BEICOKOM YpOBHE TE€OJIOTH-
UEeCKOH KYJIBTYPBI CYIbHA B OOBUHHUTEIBEHOM IIPpOU3BOACTBE MOI'YT TAKIKE
o6pamaTbcs1 K PeIIMruO3HbIM HOPMaM, KOTOPBIE MPEATIHUCEIBAKOT OIIPEHe-
JICHHBIC IIpaBHJIa OLUEHKH HNPECICTABJICHHBIX CTOPOHAMH HNOKA3aTEIbCTB
(3axon Mowucees, mapuar u T.71.). Hakorer, B 061eCTBAX, TIE CAKPATIE-
HBIC CPE/ICTBA AOKA3BIBAHMS YIKE HE MMEIOT IMPECKHETO BECa, B 00OBUHHE-
TEJIBHOM IIPOIIECCE CAEAYET OXUIATH NIPUMEHCHUA C8EMCKUX — 3aKOHO-
HAaTEIIbHBIX 00 OOBIYHBIX — IIpaBUJl O CHJIE NOKAa3areiIbCTB, TO €CTh
HIpaBuJi, HPEANMCLIBAOIINX OLCHHUBATH NOKA34TEIbCTBA IO 3apaHee 3a-
JaHHBIM IOPUIUYICCKUM KPUTEPUAM, U3BECTHBIM KaK cucmema ¢OpMGJZb-
Hoblx doxazamenvemes. LIpUHATO cumTaTh, YT0 (GOPMANBHBIE 10KA3ATETb-
CTBA ITOPOIKIACHBI PO3BICKHBIM HpOHCCCOM.2 Knaccuueckuit PO3LBICK (I/IHK—
BI’ISHHI/IOHHLII)’I, CHC}ICTBGHHBI?I BH B npouecca) ﬂeﬁCTBI/ITCHLHO
H3BECTCH B HMCTOPHH IPUBEPKEHHOCTHIO (i)OpMaHLHOfI JOKa3aTeJIbCTBECH-
HOM CHCTEME. OI[HaKO cama o cebe PO3BICKHAA IPOLIEAYpPa HE ITPEAIroia-
raeT B Ka4ecTBe 0013aTEILHOTO YCJIIOBHA, YTO JOKA3aTCJIbCTBA OLICHUBA-
HOTCsA Ha OCHOBE Q)OpMaHBHLIX KpI/ITepl/IeB.3 Otr KPUTEPHUH — 3aKOHHOE
JETHIIIC ODBHHUTENHLHOTO Iponecca, KoTopoe pOSLICKHOfI PEXHUM HE I10-
PO, a TOJIBKO YCBIHOBHIIL.

To, uro dopmanbHble MEPKH MOKA3aTeNbsCTB BHYTPEHHE NPUCYLIH HE DPO3BICKHOM,
A IMEHHO 0OBUHHTENLHON MPOLEAYPE, HIMIOCTPUPYET, HaIPUMEp, 3HAMEHUTAs 6BAHICIBC-
Kas clieHa cyfa y npokyparopa Mynewn Iontus [Inmara. Pumcknit HamecTHUK o0najfan B
HPOBHUHIIMH BCEH [TOTHOTOH BIACTH, MOT eX 0fficio BeCTH yroIoBHOE MPECIe0BAHNE U He-
MeaneHHo, de plano BEIHOCHTE IPUTOBOD, TO €CTh, HECOMHEHHO, ABJAICSK HOCHTENEM HHK-
BUSHIHOHHOTO Havana. Kazanock 6bl, 4TO MOKET OBITB IPOIIE — coumu ToKa3anus dapu-
ceeB, sanuuu GopMansHOE pu3HaHKue 00BHHAeMOro («HTaK, Thl Haps?» —- EBanrenue or
Hoanna. 18, 37), mOpocH ero #00 nelmKoii. .. ¥ IPUTOBOPH K cMepTH. IMEHHO TaK JOJHKEH
OBIJI IOCTYIUTH CYIBS-IPOKYPATOP, SCIIH ObI PO3BICKHAS Hpolieaypa 1 hopmasHbIe TOKa-
3aTeNIbCTBA IEHCTBUTENLHO OBUIH «CHaMCKUMU OnusHenammy. Ho mocinyiraem, 9To roso-
put [lnmat: «Bbl npHBEIM KO MHE YE10BEKa CEro, Kak pa3Bpanlaromero Hapol, 1 BOT s MpH
Bac rccnedosan 1 He HANIEN 9eI0BeKa CEro BUHOBHBIM HH B 4EM. .. H HUYETO HE HAHICHO B
Hewm pocroifHoro cmepti». To ecth, MpoBeas pacciefoBaHUE, WHKBH3UTOP MPUIIET K
ybesicoenuro B HeBUHOBHOCTH 00BUHseMoro! [Ipruem BOMPOC 0 XapakTepe H0Ka3aTeabCTs

' Hegel. Die Vernunft in der Geschichte, S. 243.

2 Cwm: Anyugpepos K. JI. OGBUHUTENBHOE HAYANO M aHNTUHCKuI nponecc. // FOpunu-
uveckuii BectHUk. T. [. M., 1879. C. 432; Doiinuyxuu M. A. Kypce yroioBHOTO Cynonpons-
soactsa. T. . C. 180—182; Cmpoeosuu M. C. Y4yenue o MaTepuaabHOM UCTHHE B yroJOB-
HowM npouecce. M.; J1., 1947. C. 44; bonpuio#t lopuanyeckuit cnosaps / Iox pen. B. J1. 3op-
kuHa, A. 4. Cyxapesau ap. M., 1997. C. 742.

3 CM. : Mewepsarxos 0. B. ®OpMEL yTOTOBHOTO CYIONPOH3BOACTRA, C. 69.
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HMEET 371€Ch ABHO NPHHUMIHATLHOE 3HaueHne. Koraa Ha mepsoM 1ompoce y MepBOCBSIIEH-
Huka Hicyca ynapser OuH U3 CIy>KUTeNeH, TOT 0OTBedaeT eMy: «Eciu s ckazai Xyno, Hoka-
lcH, Ymo xydo; a eci XOPoIIo — 9To Thl Obelib MeHa?» (Epanrenue ot Hoauna. 18, 22).
SlcHee He ckaxells — JOTHKA MO6EXKIACT IPyOyIo CHIYy, COACpKaTeIbHOE uoxaz,s.maune/
CTaBUTCS MpeBbILIe GOpMaTEHOTO.

Onnako, Kak Mbl 3HaeM, B HTore [Tiirat Bee ke BBIHYKIeH ObUT OTCTYIHTE OT CBOETO
nepBOHAYaNbHOTO pereHus: «Ho oHM MpoIoJDKali ¢ BEAMKHM KPUKOM TpeOoBaTh, 4TO0b
OH 0BT PACTIAT; U NPeso3Moe KPUK UX U nepBoceaiieHHukos. W [Tunar pemun 6u1me no
npowenuro ux» (Epanrenne ot JIyku. 23). Kpaitne mro6oneitHO aanpHeiimee — «[lumar,
BHJISL, YTO HUYTO HE MOMOTAET, HO CMAMEHUE YEeNUuUeaemcsl, B3l BOALL K YMBUT PYKH [1e-
pell HapozIoM, | CKasasl: HeBHHOBEH 5 B kposy IlpaBennuka cero; cuompume 6vt. H omee-
yas, 6ece Hapoo ckazai: Kpossb Ezo na nac u na oemsax Hawuxy (EBanrenne ot Mardes. 27).
HHave roBops, CyapA-IpOKYPaTop CHUMAET € cebst OTBETCTBEHHOCTh 3a MPECIICAOBAHNE —
OHa [epeMeIaeTcs Ha QoHocumenell, KOTOpbIe U3 AEHYHIHATOPOB MPEBPAILAIOTCS Tereph
B YrOJIOBHBIX MpECNe0BaTeneH, a IPOU3BOJCTBO MO ey CTAHOBHTCS OOBUHUIMENLHBIM.
Ho 1em ceitgac pykoBoscTByeTCs cynbsa? BayTpennnm yoesxnenuem? Her! 3nauenue s
HETrO MMEET Teneps JHIIb npedybescoenie TOMbL («PaciHn erol») H MOTUTHYECKHE pea-
JH («ecmu ornycminb Ero, T61 He Apyr Kecapio» — Epanrenue ot Moanna. 19, 12-15), to
eCTh 3apaHee MpejlyCTAHOBJICHHbIE BHEIIHNE KPHTEPHH. Beab 1eib 00OBHHUTENBHOIO CY-
Jla — HE YCTAHOBUTh UCTHHY, a JIHILE MPE0TBPATUTE KCMATEHHE.

CHMBOJIHMYHO, YTO JI@Xe MBITKA — 3TO CBETCKOE H3AaHHE OPAAIHIT — JKACT OOBHHAEMO-
IO TOJIBKO TOT/a, KOTJIa BMECTO PUMCKOLO INquisitio B IpaBa BCTyAeT OOBHHUTEIBHAS TPa-
st «Tozoa Tlanar B3sur Mucyca u Benen OUTh ero... n 0wt ero mo anutam». [1o-su-
JIMMOMY, TO U TIOCAEAHSA MOMBITKA [IPOKYPATOpa CIACTH HEBHHOBHOTO, MTOKA3aB — HCTS-
3aeMBIH, Kak ¥ BCe JIFOM, COCTOMT U3 TUIOTH U KpoBH. «ITHaat onaTh BBILIEN U CKa3all UM:
BOT 5 BEIBOXKY ET0 K Bam, 4TOOBI BBI 3HAIH, YTO 4 HE HaxoxKy B Hem Hukako# BuHEL... Ce ye-
nosek» (Esanrenue ot Moanna. 19, 1-5).

Kak BuiM, He CTOUT CBSI3bIBATH OOBUHHTEIBHBIH MPOLIECC HCKITIOTH-
TeNIBHO C «BOKBIM TIPOMBICIIOMY: OPAAIHAMH, CyNeOHBIMH MOCHHKAMI
U T.i. OH MOXKET OBITH U BIIOJIHE CBETCKOM, XOTS M BCerna GopManbHOM
npotenypoit.! opManbHOCTH 0OBUHUTENBHOTO MIPOLIECCa €CTh Cypporar
MPaBOCYIHUsI, CHMBOJ HEIOBEPHs K CIOCOOHOCTH CaMOTO Cyla yCTaHO-
BUTH HCTHHY.

OO6BHUHUTENBHEIH TIpOTIecC Hanb0JIee H3BECTEH MPEXKIE BCEr0 U3 HCTO-
pPHM paHHEr0 eBPOIEHCKOro CPelIHEBEKOBBs (BpPEeMsS «BapBapCKUX
[TpaBny), a TaxKe 9MOXK KITACCHEECKOro (eomanusma, Korna B 00uxome
OBbUI TaK HA3BIBAEMBIH «CYJI PABHBIX», & OOBIMHBIM CPEIACTBOM pa3periie-
HUS criopa — moeanHoK. OQHAKO CIIEbI €T0 HAaXOAAT U B JApEBHEHIeM
nporoM Munun, Meconoramun u T.4. Pumckuit ucropuk CtpaboH co-
00IIaeT, YTO MOEANHOK-MOHOMAXHUS ObLI «CTApBIM 00BIYAEM ILTHHOBY.?

Hmeroruecs TPEeACTABICHHS OTHOCHTEIBHO OOIINX COMUAIbHO-TIO-
JUTHYECKUX YCJIOBHH COOTBETCTBYIOIIMX HCTOPHYECKUX [EPHOIOB I10-
3BOJISAIOT CAENATh BBIBOJ 00 0OCTAHOBKE, B KOTOPOH MOXKET OBITH BOCTpE-
0oBaH OOBUHUTEBHBIN MOPSIOK. BO-IepBbIX, CleyeT cKa3aTh, 4T0 00-

! Cwm.: Yenvyos-Bebymoe M. A. Ouepku 10 HCTOPUM Cy/la M yTOIOBHOTO Mpoliecea. ..,
c. 189.

2 Cmpabon. Teorpadus B ceMHamuarty kuurax. M., 1879. T. VIII. C. 33.
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BUHUTENBHBIN TIpoliecc OECKOHEYHO Manek OT KaKoro-ubo momolus
KOHCTHUTYI[HOHaNH3Ma. Ero ecrecTBeHHas npeamnockuika — He pasmesie-
HHE BIIACTEH, a MX pa3apoOIeHHOCTb, AeleHTpanu3anusi. OH 00BI9HO BO3-
HUKAeT TaM, IJie IbUIaeT MHOTO 0YaroB BJIACTH U 32 HEe MICT JHEPruvHasl,
4acTo BoOpyxKeHHas 6oprba. Kak ckazano o momgo6uoit curyarmu: «Kus-
3bs V3pamis, Kak BOJIKH, XBaTaroT 100b4y».' [TpoTHBOOOPCTBYOIIHE 10~
JUTHYECKHE CHJIBI, HE IOJIarasch ApyT Ha [pyra, OTBEPraioT HIIer0 IOCTO-
SIHHBIX ITYOJHYHBIX OPTaHOB YTOJIOBHOTO IIPECIEHOBAHIS — BEIb 3aBTPa
OHH JIETKO MOTYT CTaTh OPYAUEM PEIPECCH B pyKax BpeMeHIHKOB. O0-
BHHEHWE CUUTAETCS AEIOM OTAETBHBIX JHUYHOCTEH U IIPU3HACTCS JIUIIE B
gacTHOH (hopme. Ecnn xe cynerckoe Kpecio 3aHuMAaeT JIMIHO TI1aBa TaKo-
TO [eLIEHTPAIIM30BaHHOTO TOCYIapCTBa IHO0 Ha3HAYACMBIE UM CY/IbH,> TO
TOT/[a MX IOJUTHYECKHE ONIIOHEHTHI OyKBAJIEHO KPOBHO 3aNHTEPECOBAHEI
B TOM, 9TOOBI CyeOHBIE pellleH s He ObUIN IUTOOM IOJUTHYECKIX aMOU-
LM, a ONIMPANTUCE HA aBTOPUTET O0Jee BEICOKHIL, 9eM IIPECTIK «IIEPBOrO
Cpe[{ paBHBIX». DTO IOJHTHYECKH NUTAeT 0Obruail MCKaTh B OOBHHU-
TEJIBHOM CYA€ BOJIO He Cy[bH, a IIpoBunenust. OOBHHUTENIBHBIN IPOLIECC
3[1ECh — HE CTOJIBKO CPEACTBO [UIS OTHICKAHHS UCTHHBI, CKOJIBKO KJIaraH
IUTSL BBIITYCKAHUS ITapa B MIEPErpeToM coruansHoM koTie. [Togobusre co-
LUaJIbHBIE YCIOBHUS XapaKTEPHBI, IIOMUMO 3IIOXH (heoqansHOH pa3npob-
JIEHHOCTH, 11 TaK HA3bIBAEMOTO 4ughooma (8ooicoecmea) — OTHOU U3
NepBUYHBIX (opM reHe3uca ToCyaapcTBeHHOCTH. Ee ominuuTenbHbIe
TIPU3HAKK — HaJM4He BOEGHHOTO BOX[IS, OMHPAIOLIEroCcs Ha BOEHHO-
HEPapXHUYECKYI0 CTPYKTYpY (IHYHYIO OPY)KHHY, apDMHUIO), KyIbT CHIIBI U
MHO)KECTBEHHOCTh €€ HCTOYHHKOB, OTHOCHUTENbHAS JIEFKOCTh CMEHBI U
y3ypriaiuu Biactu.’ ctopudecky yudnoM sBuiics oHOM U3 hopm obpa-
30BAHMS FOCYapCTBA B IEPHOJ PA3JI0KEHHUSI POAOIUIEMEHHOTO CTpost. Oj1-
HAKO BPsA 11 ObUIO ObI MPABMIIBHO CBSI3BIBATH €0 TOJIBKO C apXandeCKu-
MH dTarnaMu UCTOpHH. [0CymapcTBa MCUe3aoT M BO3HUKAIOT, U Ir(IoM
HHOTAa CIIOCO0eH MpoOyXAaThCsl, KOIjia Ha BHOBH OCBAWBAEMBIX IIPH Iie-
peceneHUH HapOoOB TEPPHUTOPHSIX WIN PYHHAX MPEKHEH roCylIapCTBeH-
HOCTH IIPOUCXOAUT CHJIOBAs CAMOOPraHM3aIs HOBOM BracTH. OOBUHMU-
TEJILHOE CYIOIPOU3BOACTBO — IIEPBOE, YTO NMPHUMEHSETCS TOTZa IOCie
OTKPBITHIX BOOPY>KEHHBIX CTOJIKHOBEHUIT B KAYeCTBE CPEICTBA IS paspe-
IeHus KoH(IUKTOB. [TprueM GopMsI ero caMmbie pasHble — OT AY3JH H0

! Ku. npopoka Uesekuuns, ot 22.

2 TlpemcenaTenscTBO B CYAE IMYHO Gacuies, KHA3s, KOHYHTa, KOPOJIA H T. /1. OBII0 TH-
THYHO TOJIBKO JUTS CAMBIX Ha4albHBIX 9TAllOB PA3BHTHS FOCYAapCTBEHHOCTH. 3aTeM NpaBH-
TENM CTaJlM Ha3HA4aTk A OTUX LeJeH CrielHaTbHbIX YHHOBHHKOB — IpadoB, mepHdos,
6aibH, pa3be3aHbIX cyaeit 1 T.1. Kak cnipaBeutnBo 3amertiin W51, ®oitHuukni, o0bsIcHeH e
3TOMY (paKTy COCTOHT B TOM, YTO HEMOCPEACTBEHHOE yJacTHE B Cy/le 00palaeT Ha MOHapXa
BCE HEYJOBOJBLCTBHE MPOHUIPABIINX A0, JIHIIAET €r0 BaXKHOTO MpaBa OCYIIECTBIATS M0~
MHJIOBaHHE U BEPXOBHBIH HAA30p 3a CyAaMH, ocnadnseT GopMaabHOCTH CyAeOHON mpolie-
JIypbl U YMeHbLIaeT cuity 3akoHa (@ounuykuu M. A. Kypc yroinoBHOTro Cya0npoH3BOACTBA.
T. L. C. 149—150).

3 Cwm.: Teopus rocymapctea u npasa. Yacts [. Teopmst rocymapctsa / Ilox pen.
A.b. Benreposa. M., 1995. C. 36.
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penurno3Horo putyana. Hinoctpaiuei MoXeT OBITh «IMKAH 3amam
BpeMeH ocBoeHHs KomoHucTaMu CeBepHOH AMEPHKH, KOTHa OOBITHBIM
«CyHbEe» B CIIOPax CIY>KWJI KOJIBT. bosee akTyaslbHbIN TpUMEp — HEHaB-
Hsist Yeurst, T HeTpyIHO ObUIO OOHAPYIKUTH BCE HA3BAHHBIC [IPU3HAKH
qudIoma, a B MapraTcKOM CyJe HCIIOIb30BaIach, B CYLIHOCTH, OOBUHH-
TE€JlbHasA npoueaypa, IIpUYEM JJ0Ka3aTelIbCTBA OLIEHUBAJIMCE HA OCHOBE
PEIIUMTruO3HBIX HpCﬂHHC&HHfI, TO €CTh CaKpaJ’ILHO-(I)OpMaJIbHLIM MCTOIOM.

Brpouem, mocsie moNMTHIECKOH MOYKET OBITh Ha3BAHA €Ile OJIHA IPH-
YHHA OPUMEHEHHs! OpAaIHii U ApyTux (GopMasbHBIX CPE/ICTB JOKa3bIBa-
HEsL. DTO eHoceonoeuieckas Hed(G EKTHBHOCTL 00BHHUTENBHOTO CYJIa,
00ycoBIuBaeMas KOHKPETHBIMH HCTOPUUECKUME (DAKTOPAMH.

Tak, HanpuMep, B 6oprde ¢ epecamu B XII B. karonuyeckas HEPKOBb MOHAYAITY HPUME-
HsJIa B [IEPKOBHBIX CyNaX OOBHHUTENBHEIC, @ HE HHKBU3HLHOHHEIE (hopMBI (ToCieHne GbI-
JIM BBEJICHBI B PaKTHKY JHIE ¢ kKoHIa XII — nrauama XIII B.).l Ipu sTOM HcchenoBarenn
JIAHHOTO BOMPOCA OTMEYAIOT, YTO 3aja4a 10 H300IHIEHHIO HAYUTAHHBIX EPETHKOB OKa3a-
JIaCh HEOOIMMOM IJIsi MaJIOIPAMOTHBIX MOHAX0B. «JIHKoe NpUMEHEHHE OpIaliHii, K KOTO-
PBIM TaK 9acTo mpuberany, MOKa3pIBaeT, HACKOIBKO IYXOBEHCTBO YyBCTBOBAIO cebs Gec-
CHITBHBIM MEPE]I JTUIOM CBOMX HOBBIX 00%3aHHOCTeH».” OHIHATEHOE BBEICHIE CAKPAIb-
HOro mapuarckoro cyna B Yeune B ¢espame 1999 . taroke OBIIO CBS3aHO, MOMHMO
HOTUTHYECKHX (PAKTOPOB — IPOTHBOCTOSHHEM MEXKIY PA3IHYHBIMU KIAHAMU W TIOJEBEI-
MM KOMaHANpaMH M T. ., — M C HEBUJIAHHLIM 060CTPEHHEM KPUMHHOTCHHOM CUTYalUH,
pasrysioM GaHAUTH3MA, TEPPOPA U T. /1., KOTIa CBETCKHE NPABOOXPAHNUTEIBHBIE OPraHbl U
CY/IbI OKA3aJIHCh HE B COCTOSHUH PEIIUTH HH OJHOTO Cepbe3HoTo Bonpoca. Toraa oTeeTs Ha
HUX CTAJIM McKaTh B MyapocTy Vcmama 1 3amoBesax mapuara.

Kak MOXHO MOHATH U3 CKa3aHHOTO, OOBUHHUTENBHBII METO CYI0IPO-
H3BOJICTBA HE MCYE3 [OJTHOCThIO. KOHEYHO, €ro mosiBIeHHe B Hadaje
TPETHEro THICSUYETIeTHS B HHCTOM, KJIACCHUIECKOM BUJIE — SIBHBIH aHAXPO-
HU3M H IPU3HAK 00CKypaluy 0011ecTBa, B KOTOPOM OH IposiBmics. Ora-
KO CO3/IaHHBIE UCTOPHEN COIUaIbHbIE POPMBI OOBIMHO HEe 0TOPACHIBAIOT-
CS TI0 OKOHYAHUK CPOKa CIIYKObI KaK HEHYXHBIH XJIaM, & TO-XO3IHCKH
cOeperarTcst U UCIOJIB3YIOTCS B KA4eCTBE dJIeMeHTa B 00Jee COBepIIeH-
HOW U CIIOKHO¥ cucTeMe. Tak CIyYHIoCh U ¢ OOBHHUTEIBHBIMHU ITPOLIE/LY-
pamu. B coBpeMeHHOM TpaBe OHU HAXOAATCSA Ha 3aHEM IUIaHE, UX HCTO-
PHYECKOE TIPOUCXOXK/ICHNE TIPOYHO 3a0bITO, HO TaM, Iie CyA 00BEKTHBHO
CTECHEH B BOSMOXXHOCTHU yCTAHOBHTH MCTHHY, 3AKOHOAATENb BBIHYIK/ICH
NpHOeraTh IMEHHO K 3TOMY IOPUIHYECKOMY «aHAXPOHU3MY».

TGK, B 'Pa’X/1aHCKOM ITpaBe A YCTAaHOBICHHUA HEKOTOPHIX 00OCTOSTENBCTB 3aKOH 3ampe-
UIaeT MCIT0JIb30BAaTh CBHACTEIIBCKHE MTOKA3aHUA H TpCGyCT NpEnCTaBJICHHUA JIMIIb ONpeEe-
JICHHBIX BU/10B JOKa3aTEIIbCTB — MUCbMEHHBIX U AD. (IUIH MMOATBEPXKACHUA CACIIOK C y4ac-
THEM OPHAUYCCKUX JIHIL, a TIPH COBEPIIEHWH CIENOK HAa CYMMY HEC MEHEE NCCATH MUHH-
MaJIbHBIX pasMEpoB OIUIaThl Tpyda — H C YyHaCTHEM rpaquaﬂ); JUIA TOKa3bIBaHHA pAna
CACIOK MOryTr OBITH HCIONB30BAHBI TONBKO HOTApHailbHO YAOCTOBEPECHHBIE JOKYMEHTBI.
3[1€CL, [10 CYIIECTBY, COXPAHAKTCA (.l)paTMeHTLI CHCTEMBI q)OpMaJ'leBIX J0Ka3aTebCTB MPH

I Cwm.: Yenvyos-Bedymoe M. A. Ouepku 0 HCTOPHH CY/Ia M YTOJIOBHOTO NPOHecea. ..,
c.223-—-226.
2 Jlu I Vicropus nakBu3numK B cpeanue seka. T. I CII6., 1911. C. 195.
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BHEMIHE 4ACTHO-HCKOBOM MOCTPOSHHH nponecca. OHako 3a HcTHa «paboTaoT» GpopMaits-
HbIE JIOKa3aTENbCTBA, M CyJ CBA3aH MMH, IIOPOH BONpPEKH COOCTBEHHOMY BHYTPEHHEMY
yoexaenn*o. [1o3ToMy MOXKHO YTBEPKAATH, 4TO B TeX CBOMX (PparMeHTax, Ie UCMoIb30Ba-
HbI 371eMeHThl (POPMANIbHBIX A0KA3aTENIbCTB, FPAXIAHCKKH NPOLECC ¥ MTOHBIHE COXPAHSAET
OT/Ie/IbHBIE IEMEHTHI OOBHHHTENbHOH (GOPMEL.

WUrak, OOBHHUTENBHBIH IPOLECC — 3TO (hopMaibHas COCTA3ATENb-
HOCTh. CIIOp CTOPOH 3/1€Ch MPOUCXOHT, HO 3HaYeHHE UMEIOT JIMILIb BHE-
LIHKE U, 110 CYIECTBY, IOCTOPOHHME 11 J1eNa pakTopsl ((husuyeckue CH-
a2 W BBIHOCIIMBOCTH CONEPHMKOB, Cyuai, coOnioneHHe OGpsaHOCTH,
Gopmer). DTHM OH OTIMYAETCS OT TAKOTO COCTA3ATENIBHOIO CyIOIPOU3-
BO/ICTBRA, I/1€ PELICHHUE 10 1eTy IPMHUMAETCS CyIbsMHU Ha OCHOBE CBOOO-
HOTO BEIOOpA U BHYTPEHHETO yOCKIIeHNS.

§ 3. AICKOBBIE (AKIIHOHAPHBIE) BH/JIbI
COCTSI3ATEJIBHOT'O IMPOLIECCA

1. ITousiTHe NCKOBBLIX BHIOB YI0JIOBHOIO Hpolecca

WckoBOi, unu axyuonapHii (OT 1am. actio — WCK, actionare — uc-
KaTh Cy1€0HOI 3amuTHl, IpeciefoBaTh B CyneOHOM Mops/Ke), mporece
IpEIIoNAraeT MOCTPOCHHE OOBMHEHHS B BHIE YLOJOBHOIO HCKA.
W.51. ®oHHULKIN BBICKA3bIBaJ COOOpaXkeHNHEe O IeIeco00pasHOCTH HC-
M0J1b30BAHUA TEPMHHA KHCKOBOH» JTHIIB IPUMEHUTENBHO K TPAXKIAHCKO-
My, HO HE YTOJOBHOMY mpoleccy.! 910, 0fHaK0, BCTYIIaeT B ONpeesIeH-
HOE TIPOTHBOPEYHE C IPYrOoH MBICIIBIO TOTO K€ aBTOPA O TOM, 4TO «OOBH-
HEHHUE. .. €CTh TOT K€ HCK», XOTS U «IIyOJIHYHBIH ¥ HHIUBHIYAIbHBIN?.?
[MocnenHee yTBepkaeHUe, Ha Haul B3I, bonee cupasepinso. Mck ecTs
MOHSATHE KOHKPETHO-HCTOpHUYECKOoe. OHO OTpaXkaeT ONpPeJeIeHHYO CTY-
NIEHb COLMAIN3AIIMU, HA KOTOPOii 0DIEeCTBY JaHO peliaTh CBOM Hanbomnee
OCTpble BOIPOCH! ITyTEM y3aKOHEHHOH KOH(QPOHTALMH 3aMHTEPECOBaH-
HBIX CTOpPOH. ECiH 00paTuThCs K HCTOPHIECKUM H IICUXOJIOTHYECKUM 0C-
HOBAHUAM JAHHOTO MHCTUTYTa, TO MUCKOBOW CIIOCOO 3alMTHI PENCTAET
KaK OTro/IOCOK apXau4eCcKOro MPHHITUIIA TATHOHA B €ro IponeccyalbHON
npoekupH. OTBETYMK WJIM OOBHHSEMBIH, TO €CTh MPEATIONaraeMblii
«0OMIUIK», CTABUTCS «HA IIPABEIK» TIEPE]] CY/IOM, TIPEBPAIasich B 000p0-
HSIOUIYIOCS. CTOPOHY M, TaKUM 00pa3oM, «MEHSSCh MECTaMi» C IOTep-
TeBUINM C TOYHOCTBIO O HA0060poT. BMecTe ¢ TeM cleayeT noAuepkHyTh
00BEKTHBHBIN XapakTep HCKOBOro crocofa 3alUThl IIpaB, KOTOPBIH, Kak
OyzeT nmoKa3aHo janee, aeKBaTeH COBPEMEHHBIM €MY HCTOPHYECKUM YyC-
noBuAM, Oonee TOro — SBISAETCS Il HUX NMPAKTHYECKH €AHHCTBEHHO
BO3MOXKHBIM, HE3aBUCHMO OT TOTO, OT KAKOTO HapylIeHMs — Ipax/aH-
CKOT'0 WM YrOJIOBHOTO HCTPEOyeTCs 3amuTa.

' Cwm.: Pounuykwi . A. Kypc yronosroro cynonponssoactsa. T. I. C. 60.
2 Oy xce. Kypce yronosroro cyronpoussoactsa. T. IL. C. 4.
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[TousiTiie ucka UMeeT IIyOOKOe COAepIKaHue. 32 HUM CTOWT IeTbld
CMBICIIOBOM psLL.

1. Hcren B akuponapHOM Hpouecce aktupeH. O coOupaer u npej-
CTaBJIIET JOKA3aTeNIbCTBA, OTCTAUBAET CBOIO IMO3UIMIO B CyJe, CIOBOM,
MO Iep)KUBaeT 0OBHHEHNUE, U TIPOLECC ABMIKETCS BIIEPE B IIEPBYIO OUe-
penb ero yCHwIHsIMH. DTUM HCKOBOM IIPOLIECC OTAMYAETCS OT OOBHHUTEIb-
HOTO, TJIE CaMOACSTeNFHOCTE CTOPOHBI HCHEPIIBIBACTCS XOMATAHCTBOM O
cyneOHOH 3anmure. 910, KOHEYHO, HE 3HAYHUT, YTO OTBETYHK HEMPEMEHHO
IOJDKEH OCTaBATHCS [TACCHBHBIM HaOIronaTeneM AeHCTBUI HCTIA, OHAKO
OH BCe K€ 000POHSIIONIAsICs CTOPOHA.

2. Vck B KayecTBe CBOCH €MHCTBEHHON M KOHEYHOMN eI MPEATIona-
raet nodexy B cynebHoM criope. CTOpoHa, KOTOPYIO 3apaHee yCTPauBaeT
HE TOJIbKO ITOJITBEPIKASHHE, HO 1 OIIPOBEPIKEHUE Te3HUca, B CyAeOHOM TuC-
KypCe €10 BBIIBHIAeMOr0, He €CTh MCTEIl, 4 TAKOH MPOLECC HE SBISETCS
HCKOBBIM. Tak, B OOBHHHTENIBHOM CyZle CTOPOHEI, 00paIasch K Cakpaib-
HBIM CHJIaM, KaK Obl 3apaHee COmIAIaniCch Ha NX IPUTOBOP, KAKUM OBI OH
HY oxazasca. Ho ToT mponece, B KOTOpOM B X0y KoMOaTaHTHas Gpazeo-
Jiorus («modema — MopakeHHey, «IPOUrpaTh — BBIUTPATH AE0»), 6e3
COMHEHHS HCKOBOM.

3. Uck ecTh mpaBo NHIa, €ro MOIAeP/KHBAIOIET0, & HE IIPOLecCyallb-
Has 0043aHHOCTE. DTO TPUBUAIBHO, eCiIH UCTell — JacTHoe 1o, Ho na-
JKEe B TOM CJIydae, KOTJIa HCK HOIEePKUBACTCS TOCYIapCTBEHHBIMU OpTa-
HaMU, BO30Y)XIAIOMUMH yroJOBHOE MpeciaefoBanie oQUIHaIbHO, MoCc-
JenHUe OTBETCTBEHHBI 3a MOJJEp)KaHUE HCKA JIMIIb B CIIY>KEOHOM
nopsake. Cyn He MOXKeT TpeOOBaTh OT HUX OOBUHUTENBHOH aKTHBHOCTH.
He T01BK0 YacTHBIH, HO U OUIHATHLHBIA UCTEL] BOPABE B JIFO00H MOMEHT
OTKA3aThCs OT IOAACPIKAHISI CBOMX TpeOOBaHMIL,' 410 BreueT 3a coboi
OKOHYaHHeE Ipouecca. MHade roBopst, UCK JUCIIO3UTHUBEH.

4. JlokazarenbCTBa, MIPENCTABICHHBIE CTOPOHAMH, OLIEHUBAIOTCS CYHLOM
TI0 BHYTPEHHEMY YOeKIeHHE0. B 00BHHUTEIHHOM MPOIIECCE A0KA3aTeThCTBA
IO CBOEMY COJEpIKaHMIO HE MMEIOT JOIMYeCKOro OTHOIIEHHMS K CYINECTBY
Jiena, OTYero PeeHue, 0 CyTH, He 3aBUCUT OT Cyla —- OH TOJIBKO PErHCTPH-
pyer uTor ucnsitaHmid. HanpoTtus, B HCKOBOM IIporiecce testes ponderantur,
non nomerantur (zam.) — cCBUIeTeNeH B3BEIIMBAIOT, 8 HE CYUTAOT, HHAYE T0-
BOpSL, IOKA3aTENIBCTBA COMEPIKATENBHBL, H IIOTOMY SAUHCTBEHHBIH CIIOCO0 HX
OLICHUTD — IIPUOCTHYTh K BHYTPEHHEMY YOSIKICHHIO CYICH.

5. Cyn 06s3aH IPUCTYIHUTE K IPOM3BOJCTRY 110 AEy B CIIydae Ipeib-
SIBIICHUS HAJUIS)KAIEro HCKOBOTO TpeboBaHus. B 3TOM HCKOBOI MOPSIOK
COBIAAAET ¢ OOBMHUTENBHBIM, HO IPEACTABISIET COO0H MPOTHBOIOIOK-
HOCTBb PO3BICKHOMY, TZI€ TOJIBKO OT Cy[a 3aBUCHT, NPUCTYIaTh JTH eMy K
pa3z0UpaTensCTRY.

Bwmecre ¢ TeM yronoBHsli mcxﬁ CYHIECTBEHHO OTIIMYIACTCS OT MCKA FPAX-
JaHckoro. M. SI. GoWHMUKKME ITIaBHOE UX pa3/IMyue I10 CONEPKAHUIO yC-

! B o6BrEATENEHOM noponecce, HallpoOTHB, OGBPIHHTCHL, OTKaBaBlIlHFICH OT y4JacTus B

HCTIBITAHHH, HAllpUMEpP Cy,HBGHOM NOCAWHKE, MOABEPraicA HaKa3aHUKO,
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MaTpUBaJI B IIyOIUIHOM H, KPOME TOr0, HHANBHUIYaIEHOM XapaKrepe 0OBH-
HEHMS, KOTOPOE HUKOIJA HE MEPEXOMUT Ha APYTHX JIHI B MOPSJIKE TPABO-
npeemcTBa.! OJHAKO YrOJOBHOE OOBHHEHHE MOKET OBITH HE TOJBKO
TyOJIHMHBIM, HO ¥ JACTHBIM, €CITH TOJEPIKUBAeTCsl 4acTHbIM oM. C py-
TOM CTOPOHBI, HE BCE IPAKIAHCKO-ICKOBBIE TPeOOBAHUSI MOTYT IEPEXOIHUTE
HA Apyrux Juil. Tax, rpaskAaHCKre HCKU O 3alllHTe JIMYHBIX HeMaTepHallb-
HBIX OJ1ar (Harmpumep, UCK O B3BLICKAHUH KOMITEHCAIINH 32 MOPAJIbHBIN BPELT)
TaKoKe Cyry00 MHANBUYanbHbL. ComepKaTenbHbIe Pa3IHImsl TPAKIAHCKOTO
U YPOJIOBHOTO MCKOB CKOPEE MOYKHO HAUTH B OCOOCHHOCTSIX TIPEMETa 3alilHi-
THI: B IIEPBOM CJIyHae 3TO 3aIllUTa UMYLIECTBEHHbBIX ¥ CBI3AHHBIX C HUMH
JIMYHBIX HEMMYIECTBEHHBIX OJar IyTeM MX TIPU3HAHMS WIH BOCCTAHOBIIE-
HIES CYZIOM, BO BTOPOM — 3AIL[UTA TEX )K€ M Psiaa APYrHX Oar i OTHOLIEHHH
IIyTEM MPUBJICYCHIS BUHOBHBIX B IIOCSTATENLCTBE HA HUX K YTOJIOBHOM OT-
BeTcTBeHHOCTH. OTCIONA BBITEKAIOT M PA3JIHYNs JAHHBIX JIByX BUJIOB HCKOB
no dopwme. Y. 5. OolfHuIKKI yKa3sIBaeT, YTO B OTIMIHE OT TPAKAAHCKOTO
HCKA, KOTOPBIH HEM3MEHEH, TO €CTh He JOIMyCKaeT U3MEHEHHI CBOETO Mpeji-
METa B XOZE CYAONPOU3BOICTRA, YTOJIOBHBII MCK OOBIKHOBEHHO PAaCIagacTCst
Ha IepBOHAYATEHOE U OKOHUATeNnbHOe oOBHHeHMe. [10 yronoBHEIM Aenam
YCTaHOBIIEHHE (DAKTHUECKOHM HCTHHBI YaCTO OCIOKHEHO BBUIY HEOUEBHIHO-
0 Xapakrepa MpecTyIUIeHHUH, 3anHpaTeIbCTBa 1 IPOTHBONCHCTBHS CO CTO-
POHBI OOBHHSIEMBIX 1 T. T [ToTOMY «0OBUHHTEIE HE MOKET OKOHUATEIEHO
bopmyTHpOBaTE OOBHHEHHS B MOMEHT ITEPBOTr0 0OPALICHUS K CY/y: OH BbI-
Hy>KJIeH JIeJiaTh TIepBbIH [1ar, He MMes! JOCTATOYHBIX I0KA3aTeNbCTB, U 00pa-
IIATBCS K CYAy 32 COACHCTBHEM K COOMPAHHUIO MxX».> B aHIIHICKOM yTOJIOB-
HOM NpoLecce HadanbHOe 0OBHHEHHE 0OBIMHO MPEIbSBIICTCS YKe Ha TIep-
BOW CTaauM IIPEIBAPUTEIBHOTO IIPOM3BOACTBA B (opMme 3asBieHHs 00
obBuHeHnH (information), OKOHYATEIFHOE OOBHHEHHE — B BHJIE OOBHHH-
TenpHOro akta (indictment). B cynonpoussoactse (paHily3CcKoro Tia, rie
MIOHATHE YTOIOBHOIO HCcKa (action publique) BHemHe Handoee YETKO BBIpa-
KEHO B 3aKOHOZATEIILCTBE, IEPBOHAYAIEHOE OOBUHEHHE OTOXKIECTBIIETCS C
MOHATHEM BO30YXIEHHS YTOJIOBHOTO HCKA U HATPABJICHHS CIICICTBEHHOMY
CyIbe TaK Ha3bIBAEMOro BBOHHOTO Tpebopanms (demande introductive), a
OKOHYATEJILHOE — C OHATHEM cyneOHoro obnuuerHus (fonction du ministere
public). ['epmanCcKmil mporiecc Tak/Ke pa3IM4yaeT MepBUYHOE 3asBleHHe 00
YTOJIOBHO-HAKAa3yeMbIX AETHHAX U BO30YK/ICHIE IIPOKYPATYPOH IIyOIMIHO-
ro oOBHHEHMS. B pOCCHIICKOM YTOJIOBHOM IpOIECCE B KadecTBE aHAIora
[IepPBOHAYATIEHOTO OOBHHEHHS MOXKHO C M3BECTHOM JI0JIeH YCIOBHOCTH® pac-

1
2

Cwm.: @ouinuyxuii M. A. Kypce yronosroro cyonpoussoactsa. T. II. C. 6.
Tam xe, c. 7—8.

3 Dra ycrnoBHOCTE OOBACHAETCH TEM, UTO B COCTA3ATEIBHOM MPOLIECCE BCAKOE OOBHHE-
HHE JIOTDKHO MPEAbSBIATHCS epe/l cyaoM. B TaHHOM ke cityuae clieioBarelb MpeabiBiieT
0OBHHEHNE HENOCPEICTBEHHO CAMOMY OOBHHAEMOMY, TaK KakK cyAecOHOTO OpraHa Ha mpes-
BapUTENLHOM paccieoBanny HeT. TeM He MEHee, HCTOPUYECKH HHCTHTYT TIPEAbBICHHUS
OOBHHEHMS TAKXKE MMEET 3[eCh COCTA3ATENbHOE MPOUCXOKICHHE U JAOKEH PaccMaTpH-
BaThCA KAK HJEMEHT MPOLEcca COCTA3aTeIbHOTO THIIA.



CMATPHBATH [TOCTAHOBIICHHUE O TIPUBJICUESHIH TUI[A B KAYECTBE OOBHHSIEMOTO,
OKOHHATEIBHOE K€ 0OBUHEHUE COIEPIKUTCS B OOBHHUTENBHOM 3AKITFOUCHHH.

WmeHHO M3 paszeneHns 00BUHEHMS Ha IIEPBOHAYAIBHOE U OKOHYATEIb-
HOE MPOMCTEKACT WICHEHHE YTOJIOBHOTO MPOLecca Ha MOATOTOBUTEIBHYIO
CTaJIUIO U CTaINIO0 CYAeOHOTO pa3dupaTeabCTBa.

[Tomumo nesieHns 0OBHHEHHs HA IIEpPBOHAYAIBHOE U OKOHUATEIbHOE
JEATEITHHOCTH IO MOJIEPIKaHUI0 YTOJIOBHOIO HCKa UMEeT M APYTYIO BaxK-
HYy10 0c00eHHOCTh. CTAIKHBAsCH C «IHEPTHUUHBIM OTIOPOM, KOTOPBIH €C-
TECTBEHHO JKaTh CO CTOPOHBI OOBHHIEMOTO0»,' YTOIOBHBIN HCTEI] HACTO
BBIHY)KJICH TIPUOETaTh K MPUHYKACHIIO B LIEJIAX 1IPeCedeHNs IPeCTyILe-
HUsl, TIOJTYYEHUst J0Ka3aTeNbCTB, IPeIyIPeKICHIs Todera Mmomo3pesae-
MOTO (0OBUHSIEMOTO) U T.JI. B rpaykiaHCKOM Cy/IOIIPOU3BOICTBE IIPUMEHE-
HUE IIPUHYIUTEBHBIX Mep TAK)Ke BO3MOKHO (HaNOXKeHHe apecTa Ha HMY-
IIeCTBO, 3alpeTa Ha HEKOTOPBIE NeHCTBUS OTBETIMKA), OJHAKO KOH(DIMKT
CTOPOH, KaK MPABHIIO, HE JOCTUrAaeT 3[eCh TOM CHIIBL, YTO B YTOJOBHBIX
nenax. bosee criokoiHas 00CTaHOBKA AaeT UCTITY BpeMs Ha 0OpaIieHue K
CyIy, KOTOPBIM TOJIEKO U TIOJTHOMOYEH MPUHUMATh PelIeHHe O IpUMeHe-
HUH IPUHYKICHUS, YTO IOTHOCTEIO OTBEUACT IPUHIIUITY PABEHCTBA CTO-
POH B COCTS3aT@NPHOM IIPOM3BOJCTBE. B yrogoBHOM TpoIrecce, HMero-
IIeM JIEJI0 C KCTPAOPIHHAPHBIM SBICHUEM — IIPECTYICHUSIMHU, TIOSBIISA-
eTCS MMOHATHE «HEOTIOKHOW CHTYAIIMIY, KOTHa IS MIPeIBApUTEILHOTO
oOpaleHus K Cyy y peciaeaoBaresnst 00beKTHBHO HET BpeMeHH (TIpece-
YeHIe IPEeCTYIUICHNS, 3alep)KaHue IT0J03PeBAaeMOr0 U T.I1.) U OH JOJIKEH
JIeHCTBOBATH caM. Y Cya IPH 3TOM COXPAHSAETCs BOSMOXXHOCTE ITOCIELY-
FOTL[Er0 KOHTPOJIS 33 3aKOHHOCTHIO IIPEIIPUHATEIX 00BUHUTEIEM MPUHY-
JIUTEeNBHBIX Mep. Bripouem, eciiu TOBOPUTE 00 OCHOBAHMAX MHCTUTYTA He-
MOCPEACTBEHHOTO MPHHYKISHHSI, TO B X YUCIIE HETPYAHO 3aMETUTH H CO-
obpaskeHne, OCHOBAHHOE Ha TOM, YTO 0C000 «IHEPTUUHOMY OTIIOPY» CO
CTOPOHBI 0OBUHIEMOTO (1 Jake caMOil €r0 BO3ZMOKHOCTH) CIIPABEIINBO
MPOTHBOIIOCTABUTE HEOTIIOKHBIE MOTHOMOYHS 00BHHATENS. Takum 06pa-
30M, MPUMEHEHHE OOBHHUTEIEM HEMOCPEACTBEHHOrO NPHHYKICHUS K
0OBHMHIEMOMY B HEOTIIO)KHBIX CIIydasx HE KOJICONeT COCTA3aTeIbHOCTH B
YTOJIOBHOM IIpOLECCE.

MO)KHO BBIICITHTD [Ba BHIA AKIIHOHAPHON COCTA3ATENEHOCTH — HaCT-
HO- U ITyOJIMTHO-UCKOBYIO.

2. YacTHO-HCKOBOM YIOJOBHBIN MpoLiece

YacTHO-HCKOBOM MPOLIECC He CleayeT MyTaTh ¢ 0OBUHUTEIEHBIM, 100
MEXy HUMH CYIIECTBYET IIPUMEPHO TaKas )K€ pasHHIa, KaK MEXIy MO-
JUTBOM 0 TOXK/IE H METEONPOrHO30M. HacTHO-HCKOBOK HOPSI0K 001aaeT
BCEMU HA3BAHHBIMH TOJIBKO YTO JOCTOMHCTBAMM aKI[OHAPHOTO CYAOIPO-
H3BOJICTBA, KOTOPBIE OTIHYAIOT €ro OT OOBUHUTEIBHOH Pa3HOBUIHOCTH.
MBI y’Ke TOBOPHIIH O TOM, 4TO OOBHHUTEIBHOE CYHNONPOU3BOACTBO OBLIO

Y @oiinuyruii M. A. Kype yronosroro cynompoussozacrsa. T. I, C. 9.
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TOJIBKO IEepBOH (ha30i B Pa3BUTHH IIPOLECCYaNbHBIX (OPM COCTSI3ATE b~
HOCTH, OTpaXalollel «CyOCTaHIMaIbHyI0 CBOOOIY», IEPBYIO, KIIPHUPOI-
HO-YYBCTBEHHYIO» CTAIUI0 JTYXOBHOTO PA3BUTHSI HHIMBHIOB, ISl KOTO-
PBIX HEOCTATOK CO3HATEILHOU yXOBHOM CBOOOMBI 00OpaduBaeTcs clie-
IBIM [IPEKIOHEHHUEeM TIepe/l BeJIeHUsAMH 3amoBean 1 00srdas. HampoTus,
JUTSL 9aCTHO-UCKOBOW Pa3HOBUIHOCTH IIPOIECCa XapaKTepHO «IIPHMUpPE-
HUE» HMHIUBU/A C IIPHUPOAHBIM», TO €CTh OCO3HAHHE H HpPHU3HAHHE UM
00BEKTUBHON peanbHOCTH, YTO BBIPAKAETCS B CTPEMIICHHUH K TIO3HAHUIO
(haKTOB TAKMMH, KAKHE OHH €CTh, B OLIEHKEe HH(GOPMAIUH [T0 BHYTPEHHE-
My yoexaeHuro. CrenoBareabHo, YaCTHO-MCKOBOM IIPOLECC — 3TO BTO-
pasi, Gosee BBICOKAs CTYNEHb PA3BUTHS COCTA3ATENBHOM HIEH, YeM OOBH-
HUTEIBHOE CYIOIPOHU3BOACTBO. BMecTe ¢ TeM HaMu He CiiydaiiHO moadep-
KHMBAaJIOCh, YTO CYOBEKT YaCTHO-HUCKOBOI IIPOLIEIyPBI 1lle He JTOCTHUT TOTO
YPOBHS Pa3BUTHS COLMAIHM3AINH, KOTJa OBl HACTYNMIO €r0 «IIPUMHpE-
HHE» CO CBOEH COOCTBEHHOI OOIIECTBEHHOW MPUPOMOH. DTOT MOMEHT
HY)X[1aeTcs B CIIELHAIbHOM KoMMeHTapun. ColualibHast MpUpona HHIu-
BH/A KaK yYaCTHHKA CyIOIPOM3BOICTBA HAXOIUT CBOE TOJIHOE BHEIIIHEE
[IPOSIBIICHHE B 0053aHHOCTH BBICTYIIATE B POJIM HOCHTEJNSA HE TOIBKO JaCT-
HOM, HO U OOILECTBEHHOHN (hyHKINH, BO3JIOYKEHHON HAa HEro BO UMsI 1yD-
JIMYHOTO HHTEpeca. BHyTpeHHee 0co3HaHue, TOTOBHOCTE OOIIEeCTBA K BhI-
MIOJTHEHUIO 9TOH 00s13aHHOCTH MO3BOJISIOT B JATbHEHILIEM TIEpEHTH K Tpe-
ThEH CTYIEHHM COCTA3ATENbHOCTH — IIyONHYHOMY CYIOTIPOH3BOICTBY.
YacTHO-HCKOBAs MOAN(DHUKALNSA COCTI3ATENLHOCTH He IIPHOOpeTaeT ere
TAKOT0 OOIECTBEHHOTO 3HAUCHIS; OHA €CTh PYHKIIHS TMIHOTO HHTEepeca.

B ueM ke COCTOMT OTHOCHTENBHBIN HEOCTATOK COIHAIN3AlMHA YacT-
HO-HCKOBOTO cyonpoussozactra? [Ipex/ie BCero B ToM, YTO KPEIUT JOBeE-
pHUsl YHACTHHKOB IIpoliecca K MyONUYHBIM HHCTHTYTAM HEBEJIMK M OHHU
[IPEeJIOYHTAI0OT PACCUUTHIBATH B OCHOBHOM Ha COOCTBeHHbIE CHBL [lo-
3TOMY CYJl B YACTHO-HCKOBOM ITPOIIECCE OTHOCHTENBHO ITACCHBEH, IIPEI0-
CTaBJISISI CTOPOHAM HECTU OCHOBHYIO TSXKECTh YCHITHH 110 JOOBIBAHMIO HC-
TuHbl. Kak BHIMM, DAaCCHBHOCTH Cy[a HpPU Y9aCTHOM HCKE €CTh JIPyroe
HPOSIBIIEHUE TOTO YK€ CAMOTO, YTO YCTPAHSIO OT PEIEHUs OOBHHUTEIb-
HBIM CyJ, TO €CTh HEIOCTATOK «IPUMUPEHHS» YEIOBeKa C MPUPOIOL.
TonbKo B IEPBOM CIIydae «IIPUMHPEHUE» TOHUMAETCS B THOCEOI0IHIEC-
KOM, & BO BTOPOM — B COLIMAJILHOM CMBICJI€, TO €CTh HEOCTATOK «KMUPa»
C IpUPOAO# obmecTBeHHOI.! Bripouem, Ha Bompoce 0 MacCHBHOCTH Cyfia
B COCTSI3aTe/IFHOM IIPOIecce HeOOXOAUMMO OCTAHOBUTHCA OTHENLHO, HOO
OH MIPaeT ONpPEIEISIONIYI0 POJIb HIPU OTTPAHHYEHUH PA3IUYHBIX BUIOB
COCTSA3aTENBLHOCTH.

YacTo maccuBHYI0 pOib Cy/la paCCMAaTPHUBAIOT KaK IIPHUMETY COCTsI3a-
TeJIBHOCTH BOOOIIE, a B IIPOTHBOIMOIOKHOM Hadajie — aKTHBHOCTH Cya

! He cryuaiiHo MMEHHO NepBasi YaCTHO-HCKOBas CHCTeMa CyjionponssojacTsa Hosoro

BPEMEHH — aHIIHICKas — HCUBITaNa Hacroﬁqnsyro HOTPCGHOCTB B conservatores pa-
cis — «XPAHUTEIAX MHUPpa», MUPOBBIX CYABIX.
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BHJIAT PEIIAIOLIME IPU3HAK pO3bIcKa.! MEK 1y TeM CTpeMIIeHHE Cyna K aK-
THBHOMY TIO3HAHHIO MCTHHBI, B CYILIHOCTH, COBEPIIEHHO €CTECTBEHHO,
160 camo MOHATHE TIPABOCYIHS IPEIIOIATAET CY/ IIPABBIH, TO €CTh OCHO-
BAHHBIM HA UCTUHHOM 3HaHuu jgen. V.S, GoMHMIKKMNA mucan mo 3ToMy
MOBOJY, YTO «COCTS3aTeNLHOCTD Mpolecca He JIMIIAET Cyl MpaBa U 00s-
3aHHOCTH JIaBaTh OTBET, COOTBETCTBYIOIINH O0OBEKTHBHOMN, HITH MaTepH-
allbHOM, UCTUHE...».” TeM He MeHee MacCUBHAS ITO3UIIUA CY/la B UCCIEI0-
BaHUHU OOCTOSITENHCTR JIela B YaCTHO-UCKOBOM IMPOLECCE — 3TO HCTOPH-
YeCcKui (PaKT, KOTOPOMY OIDKHO CyIIecTBOBAaTh 00bsicHeHue. [Tonpodyem
HA3BaTh BO3MOYKHbIEC PHHUHHBI (PEHOMEHA CyIelcKol maccuBHoCTH. MX,
HA HAaIll B3I, MOXKHO HAMETHTH HECKOJIBKO.

[epras mpuunna — mncuxonoruyeckas. CyIiecTByeT omaceHue, 9ro,
BIABAsICh B HEMOCPEACTBEHHOE IOJyYEHHE M HCCIEHOBAHHE [10Ka3a-
TEJILCTB, CYH YTPAaTUT OOBEKTUBHOCTH, OKAXKETCS B IUICHY COOCTBEHHBIX
OOBUHUTENBHBIX WIN ONPAaBIATEIbHBIX — B 3aBHCHMOCTH OT Xapakrepa
TITOJTyIEeHHBIX UM JIMTHO JIOKA3aTEeJIbCTB — BEPCHH.

Bropast mpudrHa — THOCEOJIOTHYECKOTO XapaKTepa, KOTOpast HMEET,
OJIHAKO, MmonuTHYeckue caenctsus. CyTh ee TakoBa. [IocKONMbKY yronos-
HBIA UCK €CTh JIeJI0 Yacmublx OOBUHUTEINIEH, HE IPUXOAUTCS TOBOPUTH 00
o(UIHaNBEHOM TIPEIBAPUTEIHFHOM PACCICAOBAHUN KaK CTaJUH MpoIecca.
Ho reodunuansaas nocynebHas MOAroTOBKA HE MOYKET HaJIeKHO obectie-
YUTH YCTAHOBJICHHE HCTHHBI B CYJe, M 9aCTh CYAeOHBIX PELICHHUH a priori
OKa3BIBACTCS Kak Obl MOCTPOCHHOH Ha mecke. Llenecoobpa3Ho mu B mo-
MOOHBIX YCIOBYSX TOCYIApPCTBY M3 MOJUTHYECKHX COOOpaxkeHHM Oparh
Ha ce0s1 OTBETCTBEHHOCTH 3a 3aBE0MO HEHCTUHHBIE HITH BEPOSATHOCTHBIE
peutenns? Bpsa nu, Beb 3TO IPUBEAET K HEJIOBOILCTBY I'paK/IaH, MpHU-
YeM He APYT APYIroM, a HMEHHO rocynapcTBoM. Toraa BOIpeKy CBOCH ITH-
MOJIOTHH «Hapsiiee cyay (ro-cya-aap-CTBo) HaUMHACT BOCIPUHIMATHCS
KAk BpaxkieOHas 001eCcTBy CHIIa, YTO OMACHO B IIEPBYIO OUEpedb AL ca-
Moro rocyaapcrsa. U cynm, xax [Touruit [Tnnar, ympiBaeT pyKu.

U, HakoHe1, TpeThe BOZMOXKHOE 00BSICHEHIE TACCHBHOCTH Cy/Ia B 4ac-
THO-HCKOBOM IIPOIECCE YUCTO NoaUmutecko2o cBouctsa. OHO COCTOUT B
TOM, 9TO OOIIECTBO HE CIIMIIKOM JIOBEpSET Cyy, CTaBs MO COMHEHHUE ero
HE3aBUCHMOCTb, X [TOTOMY TIPABO HA IIPEICTABICHUE 1 HCCIIEIOBAHIE 10~
KA3aTeIbCTB OTJAET CTOPOHAM. Ta iKe IPHYHHA, KaK MBI [IOMHUM, IIPUBO-

' Cwm.: Plank. Systematische Darstellung des deutschen Strafverfahrens. Goéttingen,

1857; Cepeeesckuii H. J]. OcHoBHBIC Havasa U GOPMEI yroIOBHOTO mpolecca. // BpemeH-
HUK JleMHa0BCKOTO Fopuaudeckoro gues. Spocnasns, 1875. Ku. 9. C. 603—605; Braou-
mupog JI. E. Yaerue 00 yronoBHsIX foka3arenberax. Xapekos, 1888. C. 177; [awun C. A.
BospokzeHie pocCHICKOro cya MpHCsHKHBIX.// HopMaTHBHBIE MaTepHaibl O CyAbSX U CY-
ne npucsokHBIX. M., 1994. C. 15; YronosHsIil nmpouecc: yueduuk uist By3os / [Tox obmt. pen.
npod. T1. A. Jlynunckoit. M., 1995. C. 119.

2 @oiinuyruii M. A. Kypce yronosroro cynonpoussozctsa. T. I. C. 64. AKTHBHYIO porb Cy-
[1a BO BCECTOPOHHEM HCCIIEA0BAHNH 0OCTOATENBCTB €A CUNTAET BIIOIHE COBMECTUMOI ¢ CO-
CTA3aTeNbHOCTBIO W P APYTHX aBTOPOB (eM.: Jobposoisckaa T. H. TIpUHINIIBI COBETCKOTO
yronosHoro mpouecca. M., 1971. C. 138; Jopoxog B. A. IIpuHUMIIBEI COBETCKOrO YTOJIOBHOTO
npouecca. M., 1962. C. 35—36; Momosunosxep A. O. O npuxuune 00beKTHBHOH HCTHHBI,
NPE3yMIIHK HEBUHOBHOCTH M COCTS3aTENbHOCTH rporecca, SApocnasns, 1978. C. 65 u ap.).
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JIa K [IaCCHBHOCTH Cy/la B OOBHHHUTEIBHOM IIPOILIECCe ¢ TOH JIMIIb pa3-
HUIIEH, 9TO CTENEHb MOIUTHYECKOTO IIPOTUBOCTOSHUS B OOIECTBE, MO-
poXAaBIieM OOBHHHUTEIBHOE CyAWJIHIE, ObLIA BBIIIE M CYIbSIM He
JIOBEPSUIM HE TOJBKO CAMOCTOSITEIBHO COOMpATh M IMPOBEPATH JIOKa3a-
TEeJIBCTBRA, HO [Ja’Ke U OLleHUBaTh UX. [Ipu 4acTHO-MCKOBOM CTpOE mporecca
CyJ aKTHUBEH XOTsl OBl B OLIEHKE [[0Ka3aTeabCcTB. OTHero e 00IIecTBO co-
MHEBAETCsI H B 00BEKTUBHOCTH 3TOro cyaa? OTToro, 4To0 YaCTHO-HCKOBOM
MOPSIZIOK YTOJIOBHOI'O CYOTIPOM3BOICTBA aeKBATEH MOJIUTHIECKON CHCTE-
Me, B KOTOPOH OTCYTCTBYET HIIH, 10 KpaiiHel Mepe, He 3aBepIUeHO paszerie-
HHE BIACTEH U IOCTPOCHHE CHCTEMBI «CIIEPIKeK U IPOTHBOBECOBY. Cymed-
Hasl BJIACTH CIIY)KUT NPOAODKEHUEM BJIACTH BEPXOBHOH MM HCIIOJIHH-
TEABHON U 3aBUCHMA OT Hee. B Takux ycrnoBHsX moauTHUecKast cBoOoma
HE TapaHTHPOBAaHA U OOIIECTBO 3aHHTEPECOBAHO B OTPAHUYECHUH TIOJIHO-
MOYHH Cy/eil, a 3Ha4UT, B UX MACCUBHOCTU. OHO CTPEMUTCS B3ATh B CBOU
«YJACTHBIE» PYKH (PaKTHUECKOE BEJCHHUE [IPOIIECCa, U 3aKOHOIATEEO TIPH-
XOJAUTCS YHUTBIBATH 3TO CTPEMIICHHE.

Wnes paBeHCTBA CTOPOH B HaCTHO-MCKOBOM IIPOIIECCE TaK K€, KaK J0
9TOTO B OOBHHHUTEIHHOM, €IIe He BBI3pesia — €€ MECTO B 00IIECTBEHHOM
CO3HAHUH 3aHUMAET MG (POPMabHOE PABHONPABHE, CO3IAIOIIEE O -
HAKOBBIE CTAPTOBBIC YCIOBUS WIS CyaeOHOTo coctsazanust. C 3TUM CBsi-
3aH JPyroi BaXKHbIH NPU3HAK YACTHO-UCKOBOI'O CYIOTIPOHU3BOICTRA, PO/I-
HSLIHMH ero ¢ OOBHHHUTEIBHBIM IIPOLIECCOM, — OpeMst JOKa3bIBAHHUS PaB-
HOMEPHO pacipenendercs Mexay cropoHamu. OTcrona ke BBITEKaeT U
clIeayIollas THTHYHAS YepTa YAaCTHO-MCKOBOTO ITPOU3BOCTRA: KOKIAs U3
CTOPOH BIIPaBE 3aHUMATh ITO3HIMIO, KOTOPYIO MOXKHO OIpEIeNMTH Kak
«CIOPUAMYECKHH ATOM3M»: OOBHHHUTENH COOMPAET TOJIBKO OOBHHHUTEIbHBIE
JI0Ka3aTesIbCTBa, 3alIUTa — TOJIBKO OIPABIATE/IbHBIE.

OTOT BHJ mpolecca, He OyAydH BepIIMHOW 3BONIONMH CymeOHBIX
(bopm, B TO Jke BpeMs He MOXKET IPETEHI0BATE H Ha JIABPHI [THOHEPA CYII0-
MIPOHM3BOACTBA, TAK KaK HYKJAETCs B JOCTH/KEHHH OOUIECTBOM OIIpejie-
JICHHON cTeneHu 3penocTH. IIonMHHBIMK IepBOIPOXOALIAMU HAOKHEI
OBITE PU3HAHBI OOBHHUTEIILHEIE IPOLIEIYPHI U HEKOTOPBIE PA3HOBUIHO-
CTH po3bIcKa. HauHeM ¢ OTHOIEHHS YaCTHO-HCKOBOTO CYIOIIPOU3BOICTRA
K 00BHHUTENBHOMY Iporeccy. Kak ObLIO moKa3aHo paHee, 0OBUHHUTEIIE-
HBIH BUJI ABIAETCS IEPBOH 102U ecKoll CTYTIEHBIO PA3BUTHS COCTSI3aTEb-
HOCTH, @ 4aCTHO-UCKOBOM Ipolecc — BTOpoH. OqHAKO TEOpeTHUYECKAs
[IOCIIE/I0BATENHHOCTS HE 0053aTeIBHO MTOTHOCTHIO COBIIAIAET C UCTOPH-
yeckoit. [locnenusst 3Ha€T OTCTYIUIEHUS, BO3BPATHI U TO, YTO IPHHSITO
Ha3bIBaTh «3UrsaramMu ucTopum». OOBUHHUTENBHAS CTalUsS MOXKET TaK i
OCTaThCs JIMLIB JIOTHYECKOM BO3MOYKHOCTBIO, KOTOPYIO HETepIIeIHBAas pe-
aIbHOCTb MPOCTO «IepemarHeT». BmecTe ¢ TeM NOTEHIMATBHO, B CBEP-
HYTOM, peleCCHBHON (opMe, «TeH» OOBUHHUTENEHOrO MPOIecca MPUCYT-
CTByeT HPH peanbHOM IIepexofie K HacTHO-HMCKOBOMY IIOPSIIKY BCETIa,
Oy[lb TO MACCUBHAS POJIb CYHA B AOKA3BIBAHHMHU, PYAUMEHTHI TIpaBui (Gop-
MaJIbHOM OIEHKH 10Ka3aTeIbCTB WIH ITOIyYeHHE CBUICTEILCKUX TIOKa3a-
Huil o npucsaroil. [Tome3ysich BelpakeHHeM MOHTECKbE, MOYKHO
CKa3arh: OCHOBHOM XOJI UCTOPUH BJIEYET 33 COOOH BCe YACTHBIE CIydaH.
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lToaTomy xotst TparchopManys 0OBHHUTEIBHOTO MPOL[EcCca B YaCTHO-HC-
KOBOI — TOJIBKO OJUH M3 HECKOJIBKHX CLIEHAPUEB PA3BUTHUS YTOJIOBHOTO
Iporecca, HO 3aT0 caMblil THHYHEIA. Kakue xe ycnoBus TpeOyroTCs 11
€ro OCYILECTBICHNA?

OTBeT Ha HTOT BONPOC CIEAYET HCKATh B HCTOPHH. DBOMIOIHIO CYIOTIPOH3BOACTBA, MO~
J0OHYIO TOH, O KOTOPOH MAET pedb, MOXKHO BUJIETh, OOPATHBUINCH K APEBHEHILIMM 3aKOHAM
nrymepckoro rocyaapersa ¥Yp (xorert III TeIc. 70 H.9.) — Tak Ha3bIBAEMbIM 3aKOHAM Laps Yp-
Hawry, KoTopbIe HAYHHAFOTCSA € TIPOJIOTA O ASTHHAX Laps, «YCTAHOBHUBILETO B CTPAHE CPaBe/-
JIMBOCTB, M3THABILETO 3710 U pa3faopb». Kak Ml TOMHUM, HIMEHHO «Pa3a0pb» ABIIAIOTCS MHTA-
TETBHOH Cpe/Ioit Ut OOBHHUTEIBEHOTO CrIoco0ba paspeniecHus KOoHGIMKTOB. XapaKTepHo, 9To B
Vpe nocine «HaBeACHHS MOPAAKa» OPAATINH 0 TPAAHLMH eIl IPOJOIDKAIOT MTPUMEHATHCSA, HO
BAKHEHIIINM CPEZICTBOM J0KA3bIBAHHA CTAHOBATCS TENEPh CBUAETENCKHE MTOKA3AaHUS U [IOKY-
MeHTSHI. [IpuMeHeHue OpAaNiil OrPAHHYMBACTCA B MOMIB3Y CBETCKUX CIIOCOOOB A0KA3BIBAHHA 1
MO APEBHEMHANIICKUM MCTOYHUKAM — AprxamacTpe (koren [VB. no B.3.) u 3akonam Many
(I B. 1o H.9. — I B. H.3.). K opaamusm MorHO ObIIO TPHOETHYTH JUILB B OTCYTCTBHE IOKYMEH-
TOB, CBUJICTE/BCKHX TIOKA3AHUIT H, KPOME TOT0, TONBKO C COMACHST CIIOPAIIHX CTOPOH.' B Han-
Goree pahHHUPOBAHHOM BHE YaCTHOHMCKOBOI MOPAJOK MPOU3BOACTBA OBLI MOTYYEH B aH-
THYHBIX pecnybmukax I'peun u Puma. M. A. Yenprios-beOyToB ronarai, 4to «B OTAAICH-
Hble BpeMcHa B PHME CyIlecTBOBAIM CydeOHbIE MOEAMHKHM W CyneOHBIC HCMBITAHUS
(opmamum)», XOTs KOHCTATHPOBAJI, 4TO «KAK H B IpeBHEH I peltin, 5TH UHCTHTYTHI HE TOTy4H-
1 B PuMe pa3BUTHS, H CBEIEHHS O HUX JI0 HAIIETO BPEMEHH HE JOMITHY.”

He 6e3 BAuAHIA PUMCKOTO NPABA YACTHO-UCKOBBIE MPONEYPhI 3AMEHAIOT NPEXKHUE 00-
BHHUTENBHBIC B KOHTHHeHTanbHOH EBpone n B Aurmnu. B cpennesekoBoit EBporne B paze
KOMMYH, TIOJIB30BABIIHXCS «TOPOACKUMH BOTBHOCTAMMY, CYIIECTBOBAN «CYH PABHBIXY» U
UX YICHOB, B KOTOPOM IpOLECC BeTCst 63 MOeIHHKOB H OpAaliid, TO €CTh YaCTHO-HCKOBBIM
criocobom. ITo opaonancy 1260 r. ¢pparirysckoro koposns Jlronosuka [X CBATOro B KOpoieBc-
KHX JIOMEHAX Takke OBUT 3ampelicH CyacOHsIH noeanHok. BMecTo Hero mpeamuchBanoch
HCIIOJIB30BaTh CBUAETENbCKIE MToKa3an. [TocTeneHHo 3ToT MOpANoK OBUT pacmpoCTpaHeH
Ha BCIO TEPPUTOPUIO cTpaHbl. Jake ydyacTHe B YTOJOBHBIX JeNax, HaynHas ¢ koHua XIII B.,
IIPOKYPOPOB, MPEACTABIABUINX B CyaX KOPOIEBCKHUE HHTEPECH], HE MEHSIIO B JAHHBIN IepH-
O]l 4aCTHO-MCKOBOTO XapaKTepa CyIOMpPOU3BOACTBA, TAK KaK «...JTH MIOBEPEHHbIE, BEIOHpae-
MbIE OOBIYHO M3 CPEZIBl aIBOKATOB, HE OTIMYAIMCh MO CBOMM [paBaM M OOA3aHHOCTAM OT
TOBEPEHHBIX APYTHX JINIY. Bee 910 Takoke roBopuT o Bemrecke (¢ XI1I o XV B.) uacTHO-HC-
KOBOH BOJIHBI BO ()PAHILy3CKOM YTOJIOBHOM MPOLECCE, MUl KOTOPOTO 3TOT HEPHOJ, MO-BHIH-
MoMmy, ObLT fopHAnueckum Peneccancom. IlokazarenbHo, YTO 9TH MEPEMEHBI COMPOBOXKIA-
JIICH ONPEAENIeHHON Mubepanu3aineil B COHaTbHO-MONUTHIECKOH XU3HH ((hopMUpOBaHHE
MAPIAMEHTOB KaK HHCTUTYTOB COCIOBHO-IPEJCTABUTENBHON MOHAPXHH, OCBOOOXIECHHE
KPECTBSAH OT KPEMOCTHOM 3aBHCHMOCTH, TIPE0CTABIEHHE FTOPOJACKHX BONBHOCTEH H T.J.), UTO
¥ JIOJKHO OBITH YCIOBHEM MEPEX0Aa K YaCTHO-HCKOBOMY CIIOCOOY BENSHHS eI

B AHMIMH 9acTHO-MCKOBas MOJIENb CYAOMPOMU3BOACTBA OKOHYATENBHO BO300Manama
nocite GyprxyasHoit pepomoruu X VII B. i coxpaHsiach NpHONTH3UTENBHO IO BTOPOH MO0~
BuHbI XIX B. J

[TyTh pa3BUTHA OT OOBUHHUTENBFHOTO K YaCTHO-MCKOBOMY IIPOLIECCY HaM-
Ooiee BEPOATEH TaM, I'I€ CTa6I/IHPI3aIJ;Hﬂ BJIACTH U YKPEIUICHUE BHYTPEHHETO
CIUHCTBA 00I11ecTBa HE CBI3aHBI C YCTaHOBIICHUEM aBTOKPATHH W JECIIOTHH.

Unensr COLIMYyMa UMCHOT OIIPEACIICHHBIC I'PAKAAHCKHUC TIpaBa, KaK B aHTHY-

' Cwm.: Kpawenunnuxoea H. A. Uctopus npasa Boctoka. M., 1994. C. 28—29, 45.

> Yenvyos-bebymos M. A. Ouepku MO WCTOPUH Cylda M YTOJOBHOTO Tipolecca...,
¢, 127-—128.

3 Tam xe, c. 229.
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HOM HOJIHCE, CPeTHEBEKOBOM TOPOJCKOM KOMMYHE, B AHIIMHU 1ocie Benu-
KOl XapTHH BOJIBHOCTEH U JayKe B HHOHHCKON CebCKOM O0LIMHE U T. 1.

COUHaHBHBIﬁ ACTEPMHHHU3M 3TOTO OCHOBaHHA MOHATEH — YEpE3 (bOpMaJ’!LHOG
PaBHOIPaBHE M HHAMBHAYAIHCTHYECKHH MPUHIMI «KaxAbli 3a cebs, oaun bor 3a
BCEX» POOHBaeT cebe JOPOry CTHXHITHBIH COUMATbHBIH 0TO0P IKOHOMHUYECKH CHITb-
HeHuIux HHAMUBHIOB. B naeajne 3To J0JIKHO OBITH THIIHYHO ATt Oﬁ[l.[(‘lCTBCHHOi:I cpe-
AbI, KOTOpaﬂ B DKOHOMHYECKOM OTHOLICHUH HCIIOBEAYET <(CBO6OL[Hy}0 KOHKYPEHIIHKO»
PBIHOYHBIX TOBapOﬂpOHI&BO,ZlHTCHCﬁ, a B MNOJIUTHYECCKOM — JIHYHYIO CBO60}1y U aBTOHO-
MHIO ITOCIHEAHHUX. B T0# wiam WHOM CTEIMEHN K HA3BAHHBIM HaeaJIbHbIM YCIIOBHAM IPH-~
OnuKaroTCAd M aHTHYHBIH MHDP, U CPE/IHEBEKOBBIE KOMMYHBI, H aHIIHHCKOe 00IecTBO
XVII—XIX BB.

Bwmecrte ¢ TeM BHyTpeHHHE OOIIECTBEHHBIE TIPOTUBOPEUHS (MEXIY
3HATBIO U JIEMOCOM B I'PEUECKHUX TOPOAaX-TOCYAAPCTBAX, MATPUIIUIMHU U
iebesmu B Pruve, KOpOIeBCKOH BIIACTRIO U (peojaiaMi B CPEIHEBEKOBOMH
EBporie, HOOWIAMY U NOMOTAHAME B KOMMYHaX, 36MEIbHOM apHCTOKpa-
THel u Oypikyasueil B AHminy HoBoro BpeMeHH, peICTaBUTENIIMU pa3-
JUYHBIX BapH M KacT B MuHmuum w T.1.) AO/KHBI OBUIM OBITH ellle
OCTATOYHO OCTPBI ISl TOr0, YTOOB! YaCTHOE OOBUHEHHE 3aMEHUTH ITy0-
JTHYHEIM.! YPOBEHB COLMAN3AIMH 00IIEeCTBA T0Ka HEJJOCTATOYEH UL ITe-
pexona nporecca K ImyOIUTHO-UCKOBOH CTAINK PAa3BUTHSL.

B 370i1 cBA3M Benb3s MPORTH MUMO OJHOH PaclpOCTPaHEHHOH HETOU-
HOCTHA OTHOCHTENIbHO IMPOUCXOMKACHUST YaCTHO-MCKOBOTO mpotiecca. 1o
DIyOOKO YKOPEHUBIIEMYCSI MHEHHIO, ITyOIHYHOE 3HAYCHHE IIPECTYIUICHHS
AKOOBI OBITIO OCO3HAHO OOIIECTBOM He BAPYT, U IIOTOMY YTOJIOBHOE IIpeCiie-
JOBaHHUE JI0JITO€ BPEMSI CYUTAJIOCH CYTy00 JacTHBIM feinoM.” OHAKO TaKoH
apryMEHT MPEICTABIAETCS JOBOJIBHO YMO3pUTENbHBIM. Eciu Ob1 mpecTyti-
JIEHHE He BOCTIPUHUMAJIOCH ITPH JTF000M 00IIECTBEHHOM CTPOE KaK ITy Oy~
HOEe 3J10, ero He Kapamu OBl 0c000 CypOBOH, yroloBHOH caHkuuer. Cam
(haKT HCKITIOUUTENIEHOTO pearupoBanys o0IecTBa Ha IPECTYIUICHUE TOBO-
PHT O TOM, YTO 9TO IOHATUE ITyONIHTHO 110 OnpeseneHuto.” YacTHpIH Cro-
c00 0OBHHEHHA BBITEKAET HE U3 YACTHOT0)» 3HAYCHUS NIPECTYIUICHHS, a U3
OTCYTCTBHS CIEIHAJIBHOTO OpraHa YrojOBHOTO mpecienoBanus. [Ipuuan-
HBI, 110 KOTOPHIM HE CO3/[aeTCs TAKOH OpraH, MOT'YT ObITh pa3nuuHbl. B of1-
HUX CIIy4asx 3TO HEBO3MOXHO H3-32 HEZOCTATOYHOTO PA3BUTHS HITH 0C1a0-
nenust rocyfapersa. Korna ske Hakan BHyTpeHHeH 60pbOblI IOBHraeT mo-
JIMTHYECKHX BPAroB K y3ypHauuy (QpyHKIHHA TyOIUIHOTO TIPECie/I0BaHMs,

! He cny4aiiHo HHCTUTYT POKYPATYPbI, 3aKOHOAATEBHO BBEIeHHbIH 23 MapTa 1302 1

(panmysckum koponem Pumumnmom [V, B mocneayromyio Npu ero npeeMHUKe Imoxy .(heo-
JanbHOW peakIuH HEMEUTEHHO MOJBEPTCA 0KECTOYECHHBIM HaMa/kaM CO CTOPOHEI (eosa-
JI0B M Aake ObUT Ha BpeMs ynpasaHeH. (Cum.: Yenvyos-beoymos M. A. O4epKH 0 HCTOPUH

Cyaa M yroJoBHOTO Tpolecca..., ¢. 230).

2 Cwm., nanpumep: @otinuyxuii M. 4. Kype yronosroro cynonpoussonctsa. T. I. C. 60.

3 CaMo CIIOBO «IPECTYIIEHHEY» YTUMOTOTHYIECKH 03HAYACT KIEPECTYMHTE YTO-TTH-
60. Yo ke MOJKET NepecTynuTh HapymuTens? OYeBHAHO, HEKYIO YEPTY, 3apeT, KOTOPBIH
MOXKET OBITh YCTAHOBIEH TOIBKO BCEM OOLIECTBOM, TO €CTh MyOanyuHo. JIaTHHCKOE CIIOBO
«crimeny, AaBlIee Hayauo TepMHHAM, 0003HAYAOIINM NPECTYIIIEHHE, BO MHOTHX €BPO-
TEHCKHUX S3bIKaX, MEPEBOUTCA M KaK IIPECTYIUICHHEY, U KaK «IPeX», YTO TAKIKE TOBOPHT
00 00IIECTBEHHOM OCY/KICHHH MOAOOHOr0 MPOCTYIIKA.
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Wjiesl BBEICHUS CIICIHANIbHBIX O0OBHHUTENIBHBIX OPTaHOB SBIISAETCS TIPOCTO
rEOeNIbHOM A1l HeYIa4IMBOr0 COIEPHUKA M [IOTOMY B YCJIOBUAX HEYCTOM-
YHBOTO PABHOBECHS CHJI OTBEPTaeTCsi BCEMH.

Bripodem, 9acTHO-MCKOBas MPOIEAypa JaNeko He BCEraa 06s3aHa CBONM MPOHCXOXKIC-
HueM 0OBHHHUTeNBHOMY mpotieccy. Kak 570 HH mapagoKcaabHO, HHOTAA OHA HEMOCPEI-
CTBEHHO CMEHSIIA MPOLECC, KOTOPHIH MOXHO KBaIH(QUIHMPOBATH KAK PO3LICKHON. B Tak Ha-
3BIBACMBIX PAaHHEKIACCOBBIX OOIIECTBaX, TOPOAAX-TOCYAAPCTBAX, IABHO BBIPACTABILHX
HEMOCPEACTBEHHO M3 POJOIIEMEHHOrO CTPOst, CyeOHbIe (PyHKLHHU M0 BAKHEHILUM e1am
0OBIMHO BBITOJHAJIO HAPOAHOE cOOpanue, a B OONBILMHCTBE CITYYaeB — KOJINEHH cTapet-
[IVH WK 5kpetoB. s Bo30YKACHHUS IpecieJoBaHMs 31eCh B TO BpeMs ellle He TpeboBa-
J0Ck (hOPMATEHOTrO OOBHHEHHS CO CTOPOHBI KOTO-THO0 H3 WIEHOB OOUIMHBI — J0CTATOYHO
GBUTIO MOTIBBI HJTH COOCTBEHHOIO yCMOTpeRUs cyaei. TTocnenue, AeHCTBYS U3 Ty OIHIHBIX
HHTEPECOB OOIIMHBI, PACCMATPUBAIIN 00CTOATEIBCTBA A€NIA M BBIHOCHIIH MPHTOBOp. B oco-
6oM 0OBHHHTETE HE OBIITO HY’KIBl, TaK KaK B YCITOBHAX HEOOIBIIOTO MOIHCA HUYTO HE MOT-
JI0 YKPBITBCS OT TTa3 OOIIMHBI M GOJNBIIMHCTBO MPECTYIUICHHH Cpasy MM O4EHB CKOpPO
ObL1H n3BecTHB! BeeM. CyapsiM-oueBHANAM He ObLIO 0C000it Hy:KIbl B 0Ka3aTENbCTBAX,
[JIaBHBII BOMIPOC COCTOSUT B TOM, KAKOTO HAaKa3aHMA 3aCTy)KHBaeT BHHOBHBIH. Takyro mpo-
Heaypy MOXKHO CHHTATh IEPBOH 1 HanOoJIee apXanvHoH Pa3HOBHAHOCTLIO PO3BICKA, KOTO-
PYIO IpEBHHE HMEHOBAIM rusticum jus — JepeBeHCKOe, MM NPOCTOE MPaBOCyANE, ecTe-
CTBCHHAs CrpaBeMBOCcTh. OHa BecbMa OH3Ka K CHOCO0Y paspeieHust KOHQINKTOB MpH
POIOBOM CTPOE HIIH B MaTPHAPXanbHOH ceMbe. [locTeneHHO, OHAKO, POUCXOAAT H3MEHE-
HHS, MOTpeOOoBaBIINE HOBOTO criocoba Beaenus cyneOHsIx aeu. TIpesxe Bcero aemorpadu-
4eCKHH B3pEIB,| pa3pacTanue OBIIHHEL, IPUTOK B Hee HOBBIX YJICHOB H3BHE CJIEIIANHM COBEP-
nIaeMble paBoOHAPYLICHHST MEHEE OYEBH/THBIMH. DTO BIEPBBIE IPHBENO K HEOOXOAUMOCTH
JIOKA3bIBATH BUHOBHOCTH U K MOSABIEHHUIO HHCTUTYTA CyAeOHBIX A0Ka3aTenbCTB. [TockombKy
00CTOATENBCTBA MIPECTYIIICHUS JIyHIlle BCEro 3BECTHBI, Kak MPaBHJIO, MOTEPHEBIINM, €C-
TECTBEHHO MOTJIA SIBUTHCS MBICITL BO3JIOKHTH Ha HUX JIMOO HX OJNIU3KUX 00A3aHHOCTD 0Ka-
3BIBATH BHHOBHOCTH OOM/TIHKA, YTO MOPOAWIO 00BHHUTEINS 1 0OBHHEHME. [IpH 5TOM He ObI-
10 Hy KJIbl B IPUMEHEHHH OOBHHHUTEIBHOTO C0co0a, TaK KaK M0A00HOE pa3BUTHE rocyaap-
CTBa, B OTIHYHE OT 9udA0Ma, ObIIIO OTHOCHTEIBHO IUIABHBIM U CrIOKOHHEIM. Ho 65110 1
JIPYroe Ba)KHOE, TOTHTHYECKOE, H3MEHEHHE, OTKPBIBIIEE MYTh YaCTHO-HCKOBEIM OTHOMIE-
HuaM. VMyliecTBeHHOE PacCIoeHHe, NOABIEHHE HACIEICTBEHHON apUCTOKPATHH B PaH-
HHX TOCYAapcTBax 00BIYHO NPHBOIHMIO K CTAHOBICHHIO HHCTHUTYTA HAPCKOH BIACTH, KOTO-
past ycBaMBaa H BaXKHYIO cyneOHyio gyHkumio. [TepBble Hap# T0BONBHO CHIEHO 3aBHCETH
OT HACTPOEHMUIT 1eMOca, Ha KOTOPBIIl UM TOPOH IPUXOAHIIOCH OTTHPAThCs B O0psOe NpoTHs
Ype3MEepHBIX TPUTA3AHUH ropao# apuctokpatuu. [TooTomy, He jkenas HaBlieKaTh Ha cebs
HEYIOBOIBECTBHE OOBHHAEMON CTOPOHBL, €€ POANYCH U KJIHMEHTENb], OHH 01aropasymMHO He
Opann Ha cebs PUCK CAMUM HAUWHATH YTOJIOBHOE Mpecie/0BaHKE M0 Hanboee MacCOBbIM
JieIaM, XOTs MOJMTHYeCKHE (TOCYAapCTBEHHBIE) MPECTYIICHHs OOBIYHO OCTABISIIN B CBO-
eit ropucaukimy. UTorom BCEX Ha3BaHHBIX CONHAIBHO-TIONUTHYECCKHX H3MEHEHUH ABUIICS
YaCTHO-MCKOBOH MOPAIOK CY/0MPOH3BOICTBA.

[ToxBOIST UTOTH, YACTHO-UCKOBOE YTOJIOBHOE CYAOIIPOM3BO/ICTBO FOPH-
JAYECKU MOXKHO OIPEACIIUTH KakK TaKOM BHUJL COCTA3AaTCIIbHOCTH, KOTOpLIf;I
XapaKTepusyeTcs HaJIH4YUEM YaCTHOTO OOBUHHTEIIS , paBHOIIpaBUEM CTO-
POH, paBHOMEPHBIM PACIIPEACICHUEM MEX Y HUMHU 6p€MeHI/I JOKa3bIBaHUA
M TIACCHBHOM POJIbIO CyZa B JOKa3bIBaHUK. COLMANBHO-TIOIUTHYECKUE YC-
JIOBHSL [UTAA HEro CKJIaABIBAKOTCA TaMm, e CTaOHIIBHOCTE 06HleCTBCHHO-TIO-

! Cwm. 06 arom: Teopus rocynapcrsa u npasa. Yacts 1. Teopus rocynapersa. C. 25.
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JIUTHYECKOM XU3HH COYETACTCs C OIPEIETICHHON TMYHON CBOOOION 1 He-
BO3MOYKHOCTBIO JTHOO HEXENaTeabHOCTHIO 3a/IeHCTBOBATH ISl TTOJJIEPIKa-
HYSL OOBUHEHMS ITyOTHYHbIE OPraHbl OXPAHBI IIPABOTIOPSIIKA.

3. Ily0M4H0-HCKOBOM YroJIOBHBIN Mpolecc

Ecnu GyHKIHIO 0OBHHEHMS HAUMHAIOT BBIIIOIHSTE TOCTOSHHBIE TOCY-
JApCTBEHHBIE OpraHbl (IPOKYpaTypa, MOJHINS U T.1.), HaeNeHHBIE IS
9TOTO CIIENHAIBEHBIMH IOJTHOMOYHMAMH, TO COCTA3ATENBHBII IPOIIECC CTa-
HOBHTCS IyOnUIHO-UCKOBBIM. [TyOnuuHOe HAYATIO B ASSITEILHOCTH TOCY-
JIApPCTBEHHBIX OPTaHOB IPU BEIECHHM MMH YIOJIOBHOTO IIPECISI0BAHMS B
TAKOM IIPOLIECCE 03HAYAET, YTO OHH JEHCTBYIOT, pYKOBOJCTBYSICE HE CBO-
UM YaCTHBIM YCMOTpEHHEM, a ciny:keOHbIM fonrom (ex officio). Oduru-
aJIbHOE HA4ajo B AEATEIBHOCTH OOBHHUTEIS HE MPEMITCTBYET COCTI3a-
TeJILHOMY [OCTPOEHHIO npotiecca.' Besp, HecMOTpst Ha TO, 4eM PYKOBO/JI-
CTByeTCS OOBHMHHTEINb, KOTIa BO30Y)KIAeT YrOJIOBHOE TIPECIeI0BAHNE —
o(hUIMaNBHBIM HIIH YaCTHBIM IPUHIIUIIOM, CTOPOHBI MOTYT ITOJIE30BATHCS
B IIPOIIECCE PABHOLIEHHBIMY IIpaBaMH, a Cya OBITH OT HUX He3aBUCHM. Ma-
J0 TOTO, B T€X Ipeesax, B KOTOPBIX 3TO TpedyeTcs Il JIydIIero ycra-
HOBJICHUSI MCTHHBI, JaXke Cyq, neicTBys ex officio (mampumep, uctpebys
IO CBOEH BOJIE IOTIOJHUTENBHBIE 0KA3aTeIbCTBA), HE BCTYIIAeT B KOH()-
JIMKT C COCTA3aTeIbHOCTEI0. Bynyun myOnuaHbIM, IIpoIece CIIocoOeH oc-
TaBaThCSA HCKOBBIM, €CJIM OTBEYAET IIPU3HAKAM AKIIHOHAPHOCTH: aKTHBHO-
CTH HCTLA-OOBHHHUTENS, HALlEJIEHHOTO Ha «mobeay» B cyneOHOM criope,
JHCTIO3UTUBHOCTH PACTOPDKEHIS IPEIMETOM HCKa-00BUHEHHS B OTHO-
HIEHUSAX C CyoM U T.1.> He cmywaifHo Tako#, 0e3yCII0BHO, IPUBEPKEHHBIMH
nyOnUYHON HJee mpouece, Kak (paHIy3CKHil, HCXOMUT M3 KOHIICTIIIHH
YTOJIIOBHOT'O McKa.? B myGIMaHO-UCKOBOM MpoIiecce 0OGUIHaIbHOCTh Aeii-
CTBUI OOBMHHTEIIS JOBOJIIBHO MEXaHHYECKH COEANHSETCS C TPAIHIHOH-
HBIM, UAYIIHM €IIe U3 Help OOBHHHUTEIBHBIX M YACTHO-HCKOBBIX BHIIOB
CYZOIIPOM3BOJCTBA, IIPOTHBOCTOSHUEM BPOKAECOHBIX IPYT APYTY CTOPOH.

Camy¥o CyIIHOCTb MyOIHYHO-HCKOBOI pa3sHOBHAHOCTH Mpotecca yinosun AU, Ieprien,
pHCys C HaTYpPhI ACATEIBHOCTh COBPEMEHHBIX MY ITyOIIMUHBIX OOBHHUTENEH BO (hpaHILy3c-
KoM yronosHoM npouecce XIX cronetns: «HeymepenHas 1r000Bb pacKpbIBaTh HCTHHY, A0~
6ylpa'rbca a0 HOIIpOGHOCTCﬁ B A€daX YroJIOBHBIX, IPECICAOBATH C OXKECTOUCHHUEM BHHOBA-
TBIX, cOuBaTh HX, — BCE 3TO YUCTO Q)paﬂuycscxne HEOOCTATKH. Cyuonpomsoacrno JUIA HUX

! Cwm.: Birkmeyer K. Das deutsche Strafprozessrecht, S. 143.

> B JaHHOM Clly9ae TOBOPHTB O AMCIIO3UTHBHOM PETYITHPOBAHUH MOKHO TOIBKO [PH-
MEHMTENBHO K PaBOOTHOMICHHIO «O(GUIHATEHbIH OOBUHUTENb — CYI». YTONOBHBIH npe-
CliefioBaTenkb MpH TOM MOXKET MOCTYIATh B OTHONICHNH 0OBHHEHHS 10 COOCTBEHHOMY Y-
MOTPEHHIO (B TOM YHCIIE OTKA3aThCH OT HETO), a CyJ He BIpaBe TpebGoBaTh OT Hero 06BHHM-
TenbHOH akTMBHOCTH. OIHAKO CyImeCTBYeT M ApYroe MpaBOOTHOIICHHE, B KOTOPOM
0OBHHUTENB BRICTYIIAET HE KAK YHACTHHK TIPOLECCa, a KaK AOIDKHOCTHOE JIHLO, MOAIHHEH-
HOE BBINIECTOAIINM HHCTAHIMAM. 31€Ch OOBHHHTEIIO MOXKET GBITH IPENHCAH CTPOro Ol
peeneHnsli 00pa3 IeHCTBHH, OH HECET OTBETCTBEHHOCTh 3a HEMpPABMILHBIH OTKa3 OT 00-
BHHEHHS CJIOBOM, OH PYKOBOJICTBYETCSI HE COOCTBEHHBIM YCMOTPEHHEM, d yKa3aHHAMM Ha-
4anpCTBa. B nocnenHem cirydae HATHIO UMIIEPATHBHBIA METOJ PEryInpOBaHUS.

3 Cwm.: Bobomos C. B. Ilpaocynue Bo ®panuun. M., 1994. C. 132—133.
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KpOBOXajHas Hrpa... [Ipokypop, Kak JJOBKHI TOPEaa0p, YHIKEH H OCKOpPOIICH, eXKeIH Tpa-
BHMBIH 3Bepb yieneeT». VIMEHHO (pamITy3CKuil THIT ABIAETCA APUAHITIM TPEACTABHTE-
JeM MyOIHYIHO-HCKOBOTO BHIA YTOIOBHOTO poUecca.

OnHako MaHHOE BBIIE OTIPEesIeHHe IyOIHYHO-HCKOBOIO IPOLEC-
ca — JIMIIG TIEPBBIH, MOBEPXHOCTHBIN B3I HA 9TO SBJCHUE, YIABIUBA-
FOLHET ero hopMy, HO HE CIMIIKOM [IyOOKO MPOHUKAOIIHI B CYIIIHOCTE.

[Ty6nudaHO-MCKOBOH TIpoliecc, OTBeYast TPeOOBAHHMAM aKIMOHAPHOTO
TIPOM3BOMCTBA, IPEBOCXOANT HACTHO-HCKOBOH MOPSIIOK MO YPOBHIO COLIMA-
ausanud. B mociennem myOIMIHbIN HHTEPEC COOMIONAETCS OTIOCPEIOBAH-
HO U HEOIITHMAJILHO, C 3aBEOMBIMHE [TOTEPAMHI, Yepe3 MEXaHH3M CyIeOHOMH
KOHKYpeHIMH (OpMaIbHO PAaBHOIIPABHAIX, HO (haKTHYECKH JalleKo He BCe-
rIa paBHBIX CTOpoH. HameneHue CTOPOH JIMIIb OAWHAKOBBIMHU IIPABAMHU
00BEKTHRBHO CO3/1A€T IIPEUMYIIECTBO HE TIPABOMY, HO CHIIBHOMY M HapsLy ¢
WHBIMU COITHATIBHBIMM WHCTUTYTAMH CIIOCOOCTBYET CBOEOOPa3HOMY CTH-
XHIHOMY 0TOODY, CEJIEKIIHH B 00IIeCTBE 00J1ee IHEPTHYHBIX U ITPOIYKTHB-
HBIX MHAUBUIOB. ColMaabHbIe POJIb U HA3HAYCHHE MYOTHUHO-HCKOBOTO
MOPSIJIKA, HATIPOTHB, COCTOST B TOM, YTOOBI YIIOPSIIOYUTH 3TO «OPOYHOBC-
KO€ [BIDKCHHE», NMPUAATh €My OONbIIyI0 CTENEHb COLMAIH3ALUN. DTO
obecrieunBaeTCs CIeAYIOIIUMHU criocobamu. Bo-TepBEIX, TeM, 4To IocTpa-
JIABIIEH OT MPECTYIUIEHHs CTOPOHE TOCYIapCTBO JaeT OUIHAIBHYIO 3a-
LIUTY U TIOJICPIKKY, 3a4acTyI0 BOBCE 3aMEHsI e¢ B cyneOHOM criope. Bo-
BTOPBIX, IIPECIIEIOBAHIEM MIPpaBOHapymmTes ex officio B ciyuae, eciu 1mo-
TEPIIEBIINI OTCYTCTBYET, & PECTYIUICHHE UMEET BBICOKYIO COLMAIIBHYIO
OIaCHOCTh. B-TpeThux, myONUYHO-MCKOBOM Mpoliecc crapaercst obecrie-
YHUTH TO [IPH MOMOIIIH [TACCHBHBIX IOPUINYECKUX TapaHTHi. B myommarom
MIPOLIECCe CTOPOHA YTOJOBHOI'O MTPECISAOBAHL, 32 ITIEYaMH KOTOPOT'O CTO-
ut JleBnadaH-rocynapcTBo, KaKk MpaBiio, (JaKTHIECKH HAMHOTO CHIIbHEe
0OBHHAEMOTO, JIAKE €CITH TIOCISIHNI MMOIB3YETCs MOMOIIBI) 3alIHTHUKA.
3auyre B myOIMYHO-HCKOBOM Cy/ie JAal0TCs IIpaBa He PaBHBIE, @ HECKOIBKO
YBEJIMUEHHBIE, C TeM YTOOBI YPABHOBECHTD B CYHOIPOH3BOICTBE HACTYIIA-
TEJILHYIO MOIIb €€ 0(huIanbHOro npoTuBHUKa. [IpaBma, genaeTcs 9To ere
JIOCTATOYHO (POPMAITEHO M MEXAHUIECKH, 3a CUET MOCPIKaHus cliabeiiie-
'O CONEPHUKA JOMOIHHTETBHBIMHE FOPHINYECKUMU TAPAHTHSIMH, KOTOPBIE B
TEOpPHUN YIOJIOBHOTO CYHOIPOU3BOACTBA UMeHyIOT favor defensionis, wmu
npeumMyIiiecTBaMu 3anutsl. Cpeny Hux Hanbosee BayKHBI IPE3YMITIHS He-
BUHOBHOCTH, TOJIKOBAHME COMHEHHH B TIOJIB3Y OOBUHSIEMOTO, BO3JIOKEHHE
OpeMeHH JOKa3bIBaHIsI Ha OOBUHMTENS U T.7. HO Beib MbI 3HaeM, UTO MpH
YACTHOMCKOBOM CIIOCO0e TakyKe HCIONB3YIOTCs (hOpMaibHbIE CPEICcTBA
YpaBHUBAHMS CTOPOH, @ HMEHHO IIPENOCTABICHHE UM OIMHAKOBBIX IIPAB 10
COOMpaHUIO 1 HCCIENOBAHMIO B Cy/ie JOKa3aTeNIbCTB. B ueM ke pasHuia ¢
1y OJTHYHO-UCKOBBIM perieHneM? B TOM, 4TO 9aCTHO-HCKOBOE PEryIHpOBa-
HUe 00eCIeUHBAECT CTOPOHAM ITapUTET JIMIIb CTAPTOBBIX» YCIOBHIL, CO-
BEpIIEHHO HE 3a00TACh O CIPABEUIMBOCTH [AJbHEHIIEr0 COCTSI3AHHSL.
ITy6muaHO-MCKOBOM CIIOCOD MBITASTCS HCIIPABUTD 9TOT HEAOCTATOK 32 CUHET
BLIDABHUBAHMS YCIOBHII HE TOMBKO UL «CTApTa», HO M AJST «(HHHUIIAY.

' T'epyen A. . brunoe u aymst. Y. IL. M., 1932. C. 119.
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OTO [0 HEKOTOPOH CTENEHM CIY)KHUT rapaHTHen (pakTHYecKoro paBeHCTBa
CTOPOH, HO UMEHHO «JI0 HEKOTOPOH CTETIeHI», IIOTOMY YTO OTPaHHYCHHbIE
CpezcTBa, KOTOPBIE ITyOMHMIHO-MCKOBON MPOIECC B COCTOSHUH IPEIocTa-
BUTEH crrabeliiiemMy, UMEIOT ITaCCUBHO-ODOPOHUTENBHBIN Xapakrtep. OHH
pAcCYMUTAaHBl B OCHOBHOM Ha HCIIOJIb30BAHHE SIBHBIX IIPOMAXOB HAaato-
11el CTOPOHBI (TOJIKOBAHKME COMHEHUH H T. [1.), KOTOPBIX MOXKET U He OKa-
3arbes. Torna mpu BHEITHEM OJ1aronoaydnd 0OBHHEHMS 3aiuTa Oyaer 6ec-
CHJIBHOM MIPOTHB CKPBITBIX €0 HENOCTATKOB, CBS3AHHBIX C BHYTPEHHUMMU
MOPOKAMHU JTOKA3aTebCTB (HAIIpUMEp, C TeHACHIIMO3HOCTHIO CBUAETEIEH,
HEKOMITETEHTHOCTBIO 3KCIIEPTOB, HEMOIHOTON CJIeACTBEHHBIX NCHCTBHIL).
Jls ahpexTuBHOTO MPOTHBOCTOSIHIS «JleBradany» 3ammre Maio MacCHuB-
HBIX FApaHTHH, el OB ObI HEOOXOMUMBI AKTHBHBIE CPE/ICTBA —- IIPABO Ca-
MOCTOATENIBHO COOMpaTh M Cy[a JIOKA3aTeNbCTBEHHYIO HH(OPMALHIO,
Y4acTBOBATH B MPOBEIECHUN O(UINATBHBIX CIICTBEHHBIX JIEHCTBHIM H T.11.
OpHaxo 370 3aAa4a He I10 IUIeTy HCKOBOMY BHJTY IIpOLiecca, OHa — IS Clie-
JIYIOIIETO 3Tana pa3BUTHS COCTA3aTeNBHOCTH. [1yOnuIHO-HCKOBOH METO
OCTABJIET BHYTPEHHHE YCIOBUS IIPOllecCyanbHOH OOpBOBI, CBSI3AHHEBIE C
MOIIBIO U CIIOCOOHOCTSIMH CaMHX COIIEPHHUKOB, BHE IIOJISI CBOETO 3PEHUS,
IIO9TOMY CTOPOHA 3alIUTHI B HEM OTHOCHUTENIBHO IMaccHBHA. Bee, 4To oHa
HMEET, AapOBAHO €i 3aKOHOM; BCE, Ha YTO OHA MOXKET PACCUHTHIBATE, OHA
HOJIyYaeT U3 PYK Cy/a.

[1yOnuaHO-HCKOBYIO COCTA3ATENIBHOCTD HAZ0 OTTPAHHYHBATE OT TAKOH
Pa3HOBHIHOCTH YaCTHO-HCKOBOTO CYIONPOM3BOJCTBA, IN¢ OOBHHEHIE
MOTYT IOJ/IEP>KUBATE JIUIA, ASHCTBYIOLIHNE HE TOIBKO U3 YaCTHOTO, HO U
00IIeCTBEHHOTO HHTEpeca, — TaK Ha3bIBAEMOE KHAPOAHOE» OOBHHEHUE
(Adunsr, Pum, coBpemenHbie Aumms 1 Yanse U T. 1.).! Cama o cebe maes-
TEIBHOCTh OOBUHMTENST M3 IyONMUHBIX MOOYKICHHUIl elle He Jienaer
yOIHMYHEIM BeCh npoliecc. B mpunnume st pereHus myOIuuHbIX 32184
[IPU HEKOTOPBIX COIMANTBHO-TIONUTHUECKUX YCIOBHSIX, O KOTOPBIX TOBO-
PHIIOCE paHee, MOKET MCIOIb30BaThC M YACTHO-MCKOBAsI KOHCTPYKITHSL.
Ecnm xe mepes HaMH COCTA3aTeNbHBIA MPOIECC, KOTOPBIH Ipecienyer
1[eJIb YCTAaHOBUTH OOBEKTHBHYIO HCTHHY, HO BMECTE C TeM MpeJIoiaraet
0OBHMHSIEMOT0 HEBHHOBHBIM, BCE COMHEHHSI TOIKYET B €TI0 0JIb3Y, a Opems
JIOKa3bIBAHHSA BO3JIATAET HA OOBUHUTENS — KOPOYE TOBOPS, 3AI[UTA HATE-
JISIETCS IPEUMYILECTBAMHE, — 3TO 0€3yCI0BHO MyOIMYHO-HCKOBOH MOPSI-
JIOK TIPOM3BOACTBRA. JlaHHAs OI[CHKA He MEHSIETCs JaXKe It TAKOTO [po-
1ecca, Te yroJ0BHOE [IpecieJOBaHIe BIPaBe BO30YKIATh U IIOUIEPIKH-
BAaTh HAPALY C TOCYHAPCTBEHHBIMHU IIPABOOXPAHUTEILHBIMU OpraHAMH M
YACTHBIE JIMIA, KaK 9TO, 0 KpalHel Mepe, TEOPETHYECKH MOXKET HMETh
MECTO B QHIVIMHCKOM CYIOIIPOM3BO/ICTBE.?

' Cwm.: @ounuyxuii M. A. Kype yromossoro cynonpoussonctsa. T. II. C. 26; [y-
wee B. E., Anexcandpos A. C. Haponnoe oOBuHeHME B yronoBHoM cyzne. H.Hosropox,

1999.
2

«B mpuHIHTIE, KOHEYHO, MOOOH YeTOBEK MOKET NPEICTABHTE 3asgBIeHHE 06 0OBH-
HEHMH, a HE TOJNBKO MONMUEHCKHH YHHOBHUKY (Vorkep P. Anrmuiickas cyneOHas cHcTemMa.
M., 1980. C. 452).
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Kak u3BecTHO, 32 BCAKOE IPUOOpETEHNE HA0 IaTHTh. [lyOmuaHo-uc-
KOBOM TIPOILECC He UCKITroueHne. [loTepreBmuii OT NPeCTyIUICHHs IOy~
yaeT B HEM COIO3HHKA B JIHIIE TOCYIAPCTBA, HO COIO3HHUKA CIIUIIKOM MOII[-
HOTO JUIs TOTO, YTOOBI paay HOTEPIIEBIIEr0 OTOABUIATh Ha BTOPOH IIIaH
CBOM COOCTBEHHbIE HHTEPECHL. B pesynbrare 3TH HHTEpEeCh MOTYT JAOMHU-
HUPOBATH, & MOJHOMOYHUS TOCYIapPCTBEHHBIX OPTaHOB ITOJABIIATH MIPaBa
MOTEpIIeBIIEero. Peds HAeT mpexk/e BCero o Npase rpakaaH Ha CyAeOHyIo
3aIIUTY OT MIPECTYIUIEHHH, TO €CTh Ha BOZMOXKHOCTh 00paIaThecs ¢ 00BH-
HEHHUEM HEMOCPENCTBEHHO B cyl. JIst rpakaaH «IOCTYI K YTOJIOBHOMY
Cy/Ly JOJDKEH ObITH HACTOJIBKO JKe U Jake OoJiee CBOOOICH, KaK U TOCTYII K
Cyy rpaxaaHcKoMy. MOHOIIOJHS IIPOKYPATYPhL, YCTPAHSS €r0, SBISETCS
BemuanmmM 3momy».! V. S. oHHUIKHI yecMaTpUBaeT OIIaCHOCTh TaKOM
MOHOTIOJIMH B Hen30e)KHOM MOCIAOICHNN CO CTOPOHBI TOCYAAPCTBEHHBIX
0OBHUHHUTENEH TOCYIAPCTBEHHBIM )K€ YHHOBHHKAM; B NPOBEICHUU MMHU
[IPABUTEILCTBEHHOM JHHUH TaM, I7ie OHa MOXET PACXOJUTHCS C HHIEpe-
caM¥ IOIeP)KAHU CBOOOIBI CIIOBA, COOpaHUH U T. A.> MOXHO 700aBUTh
K 9TOMY, YTO HEpPEIKO OIOpPOKpATHIECKH BEJOMCTBEHHBIN HHTEpEC (Ha-
NpUMEp, COCTOSIIIHI B YIyJIIeHHN [I0Ka3aTesieil 0TYETHOCTH 0 Oophbe ¢
NPECTYIUIEHUSIMHI) TOJIKAET MPABOOXPAHUTENbHBIC OPTaHBl Ha HE3aKOH-
HBIH OTKa3 OT BO30YKAeHHsI OECIIEPCIIEKTHBHBIX, C MX TOUKHU 3PEHUS, YTO-
JIOBHBIX JI€J U J@)Ke Ha COKPBITHE TIPECTyIUIeHUH 0T yueTa. Kpome Toro,
CHJIBI TOCYAPCTBA MOTYT OKa3aThCsl OJAOPBAHHBIMH S9KOHOMHYECKUMHE 1
MOTUTHICCKUMH MOTPSICEHUSIMH, ¥ TOTAa MOHOIIONINS IPOKYPATyPBI U [0~
JIMIMK Ha OOBUHEHHE CTAaHOBUTCS 00y30# HE TOJBKO U TPXKIAH, HO U
IUTS TOCyIapcTBa. BBIXom M3 9TOTO IMONOKEHUS] MHOTIA YCMATPHBAIOT B
JIOIYCKEe K OOBHHEHMIO OTMAENBHBIX JIUIl, KOTOPEIM, OAHAKO, TaKas BO3-
MOYKHOCTB JIOJDKHA MTPEI0CTABIATLCS HE TOJILKO KaK YaCTHOE IIPaBo, HO U
Kak obmecTBeHHas GyHKIWA. Jpyrumu cioBamMu, OOBHHUTEIEM TIpeia-
raeTcst CTaTh He TOJLKO MOTEPIIEBIIEMY, HO U JTI0O0MY TPaKIAHUHY, 1yB-
CTBYIOIIIEMY HEOOXOAMMOCTE HAKA3aTh OOUIECTBEHHOE 3]0 U KOTOPOMY
paBo Ha OOBHUHEHHE IPUHAIUISKUT He KaK YaCTHOE, a KaK TPaKIaHCKoe,
ny6nuyHoe. Peub, TakuM 00pa3oM, UAET O TOM, YTO TIPHHATO HA3HIBATH
«HApOIAHBIMY» 00BHHeHHEM. DopMaMH peannu3aluy MogoOHOro mpasa mo-
TEPIIEBIIETO U APYTHX JIHII MOTYT OBITH J00aBOYHOE (JONOTHUTENBHOE) U
cybcuamapaoe ooBuHenue.’ IlepBas m3 3TUX (GOpPM IIpeAronaraer ao-
MyCK YaCTHOTO JIMLA K yYacTHIO B YTOJIOBHOM JIelie BMECTE C Tocyaap-
CTBEHHBIM OOBHHHTENIEM C MPEJIOCTABICHHUEM OIpe/IeIeHHOI0 00beMa
MPOIECCYaTbHBIX MPaB (10 MPEACTABICHUIO J0KA3aTENbCTB, YIACTHIO B
cyneOHBIX MPeHusIX, 0OKAIOBAHUIO pelieHus cyna u T. 1.). Cyocunuap-
HOe (3aMeHsIolIee) 0OBHHEHNE — 3TO y4aCTHE YaCTHOTO JIMIIA B [IeJie B
KayeCTBe eJIMHCTBEHHOTO OOBHHHUTENs B Cllydae 0TKa3a OT OOBHHEHH
JIOUKHOCTHOTO 00BHHUTENs.! Clie1oBaTeIbHO, HE HCKIIIOYACTCS CUTYa-

Cwm.: Qotinuyxuti H. A. Kypce yronosroro cynonpoussoactsa. T. II. C. 26.
CwMm. Tam xe.

CMm. TaMm xe.

CwMm.: Qounuykuii M.A. Kypc yronosroro cynompoussozactsa. T. II. C. 27—28.
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LU, KOTJa B KauecTBe OOBUHUTEN MOXKET BBICTYIIATh H YACTHOE JIULIO.
BripoueM, perreHue npo6aemMsl 10CTyIa K IPABOCYIHIO Yepe3 HHCTHTYT
cyOCHIMApHOTO, B OCOOCHHOCTH «HAPOJHOr0», OOBUHEHHS HUMEET U
CBOM MHHYCBI. «BO3MOXHOCTEL 3710yTIOTPEOICHs! TIPABOM YTOTOBHOIO
0OBHHEHHUS HACTONBKO peanbHa ¥ 3Ha4uTeabHa, — nuiet M. 5. Doi-
HUIIKIH, — 4TO NPOTHB Hee HEOOXOANMBI CEPbE3HBIE MEphl; a MEXKIy
TEM OJHH M3 3TUX Mep (yCTaHOBIEHHE TSHKEIOH OTBETCTBEHHOCTH 3a
37I0yTNIOTpeOeHre MPAaBOM OOBUHEHMNS) HEKENaTebHbI, TAK KaK MOIVIH
OBI Mapaan30BaTh CaMo MPaBO OOBMHEHMS, BBI3BIBAS CTPAX 00paIIaThes
K HeMY, IpyTHe ellie He BhIpadoTaHbD. !

[TonpoOyem pazoOpaTbces B 9TOMH mpobieme. UTo MpOUCXOAUT, €CIIH IO~
CyIapCTBEHHBIH OOBHHHTEb OTKA3BIBACTCS OT JAJbHEHINEro Mpecieio-
BAHUS, B TO BPEMsI KaK ITOCTpaaBIliasi CTOPOHA HE COOMPAETCs ITOrO Jie-
JaTh U HACTAMBAET HA [PEAOCTABICHUN el cyneOHoM 3amuTsl? C nosu-
LIMH [IPE3YMITIIMH HEBUHOBHOCTH 110 IIPUTOBOPA Cy/a HCTHHA 10 eIy KaK
OBl e11ie HE BUAHA, IOATOMY B JaHHBIH MOMEHT Hellb3sl CKa3aTh IOpUIHYEC-
KH, KTO Oonee ImpaB — OTKA3HUK-OOBMHUTENB WM PHIOPHCT-IIOTEPIIEB-
. OZHaKo, ¢ TOYKH 3pEHHs [OTEPIIEBINEro, KOTOPOMY B pe3ynbTare
[PECTYIUIEHUS TIPHYMHEH Bpe, Obl10 Obl HEeCIpaBeUINBO, €CIH U3-3a IO~
3WIUH OPTaHa FOCYAAPCTBEHHOTO OOBMHEHHS OH OBLT OB yIIIEMIIEH B BO3-
MOXKHOCTH ITOJYYHUTh CyAeOHYIO0 3aIUTy — BEZb 3TO, BO3MOKHO, O3Ha4a-
710 OB1 711 HETO MOTEPI0 HAZIEXK/Ibl HA BO3JAsHUE 32 HACTYIIMBIIHHA BpEI.
3HAYUT, IPABO IOTEPIIEBILEro Ha MPOJOIKEHNUE YHACTHS B ITPOLIECCE B PO-
71 cyOCHIHapHOTo OOBUHUTEIIS BIIOJIHE 000CHOBaHHO. OIHAKO IIPH STOM
OH JIUILIAETCS] MOILIHOTO COIO3HUKA B JIHIE TOCYAAPCTBA M OCTAETCS OMH
HAa OJINH CO CTOPOHOI 3aLIMTBI, YKPEIUICHHOH 3aKOHOM B pacHeTe Ha «I1pa-
BIIIBHYIO OCay», B TO BPEeMsI KaK MOTEPIIEBIIHM, B IyHIIeM caydae, MO-
JKET yIpoKaTh e JINLIb OAMHOYHOM «BbLIa3Koi». [ToaTomy Terneps nHTe-
PECHI CaMOTO IIOTEPIIEBIIErO T10 CIIPABEAINBOCTH TPEOYIOT KOMIIEHCALIHH
B BIH/I¢ BBIPAaBHUBAHUS €T0 MPOLECCYaTbHBIX BO3MOKHOCTEH C BOZMOKHO-
CTSMH 3aILUTHL. DTOTO A0 HEKOTOPOI CTEMEHN MOKHO JOOHUTHCS, Ipeioc-
TABUB €MY [IPABO CAMOCTOSITEIEHO WU C IIOMOIIBIO CBOETO IIPeICTaBUTe-
JIsL cOOMPATH I0KA3aTENIBLCTRA. :

Ho xak ObITh, €CTH B g€ HET YaCTHOT'O JIMIA, TOCTPAJaBILEro OT Ipe-
CTYIUIEHHS ¥ TOTOBOTO B35Th Ha cebs (PyHKuMio oOBHHEHMA? MOXKHO JIH,
MICXOJIA U3 HIEH OOLIECTBEHHOIO CILyXKEHHs, HPEIOCTABUTh 3TO IIPABO JIFO-
oomy japyromy rpaxaaHuny? Cobna3H Takoro pereHus, Kak Mbl BUICIH,
OYEeHb BEIHK — BEJb 3TO TaK JEeMOKPATHYHO, TPasKJIaHCTBEHHO U, KPOME
TOTO, HAIOMHUHAET O «HAPOJHOMY 00BHHEHMH B [[peBHux Adunax u Pume,
7€ OHO, O€3yCIIOBHO, COCITY K0 001IecTBY 100pyo ciaysx0y. Ho maaiire
B3BECHM ITO 3aMaHYMBOE [IPE/UIOKEHUE Ha BECAX KaTEerOPHHU CIIPABEIIHBO-
cTu. B cayoM Jiere, 4To 03HaYaeT AOIYCK B IPOLECC MOO0T0 JKETAIOIEro B
KayecTBe cyOcuapaproro ooBuHuTe s ? To, 4TO HA CMEHY IIPEKHEMY, TOCY-
JAPCTBEHHOMY, IIPECIISIOBATEIIIO IBUTCSI OOBUHHUTEIH COBEPLIEHHO HOBBIH,
KOTOPBIH B OTIIMYHE OT IIOTEPIIERIIET0 PaHee He MPUHUMAT yJacTHs B JaH-

1 Cwm. ram xe.
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HoM niporecce. C NOsIBIEHNUEM CIEIYIOIEr0 OOBHHUTENS CTOPOHA 3ALHTHI
BBIHY)K/ICHA BTOPHYHO HAYHHATE CTPOUTE CBOKO 000POHY, 4TO YXYJILIACT ee
MOJIOYKEHUE T10 CPaBHEHHMIO ¢ 00BHHMTENeM. HO rae rapanTws, 4TO ¥ HOBbIH
OOBHHHTEIb HE OTKKETCSI JOCPOYHO OT CBOMX IPUTI3AHUIA, a HA €10 MEeCTO
He CTaHeT IIPeTEeHI0BaTh OUEPENHOM pajeTers 3a obiiee Onaro? Beap eciu
MOXXHO CyOCHIAMAapHO 3aMEHHUTH IIPOKYPOpa, TeM 60J1ee MOKHO 3aMEHNTH 1
JHLo yacTHoe: quod plus sit, semper inest et minus (zam.) — YTO BEPHO I
GOJIbLIIET0, BEPHO H ISl MeHbIero. Takum 00pazoM, TEOpPETHIECKH BO3-
MOKHO, YTO OOBHHAEMOMY, JUISI TOTO YTOOBI OTCTOSTH CBOIO IIPABOTY B CY-
JeOHOM CIIOpe, IPHAETCS «CPAZUTHCD) B IPOIIECCE C HEOTIPEIENIeHHO H0Tb-
HIMM KOTUYECTBOM OOBUHHTEIIEH, UTO TEOPETHUECKH CBOMT €0 LIAHCHI HA
no0e/ty MOuTH J0 HyJs. 31€Ch MBI, II0 CyTH, CTATKUBAEMCS C IPOIECCYalb-
HOM CTOpPOHOI TpaBmiIa «non bis in idemy», KOTOpOe BOCHPEIIAET JBAK/IbI
HPUBJIEKATH K OTBETCTBEHHOCTH 32 OJHO U TO Ke. BO3MOXHO, 4TO pUMCKHUe
IOPUCTHI, KOTOPBIE €r0 BIepBhIe CHOPMyYIHPOBAIIN, HAMEPEBAIHCH TAKUM
00pa3oM co37aTh TapaHTUIO MPOTHUB TATOT OECKOHEWHOro NpeOhIBaHMS
rpak/iaH 1of cynoM.! J[peBHME IpeKu He 03PN 10 TAaKOH IPHIHYECKOH
IPEMYAPOCTH U, HAIIPABO M HAJIEBO MPHUMEHSS 3TO KHAPOIHOE CPEICTBOY,
HCTIBITAIHN Ha ceOe BCce MpenecTH CYyTSHKHHYECTRA, JOLIeIIee Y HUX Ipsi-
MO-TaKH «JI0 FePKYIECOBBIX CTOI00B».> OIHAKO BBEICHHE JIHIIB OHOpPa-
30BOT0 «HAPOJHOr0» OOBHHEHHMS 110 MOTHBaM «non bis in idem» Taxixe
JIaJIeKO He HealIbHOE peleHne mpo0ieMsl. 3anper ApyromMy TpakIaHuHy
BO300HOBHUTH IPECIEIOBAHUE TIOC/IE OTKA3A IIPEKHETO KHAPOAHOTO» 00-
BHHUTENS O3HAa4yaj OBl MpHIaHHE AEHCTBHAM IIOCIIEIHEr0 BIIACTHOTO
(mperoauiuanbHOT0) 3HAYEHHUS, @ 3TO €CTh OTCTYIJICHHE OT NPUHLIHIIA pa-
BEHCTBa BCEX I'PaKAaH Ieper 3aKoHoM u cyaoM. «Hapomroe» oOBHHE-
HUE — IUIOJ] YaCTHO-MCKOBOH MPOLEAYPHI, HPUCIIOCOOISHHOM /IS 3aIli-
THI IMyOJIMYHBIX MHTEpecoB. s myOaHMYHO-HCKOBOTO MPOIIECca OHO —
«ferens ligno in silva» (zam.), Tackanue npoB B ec. M ecinu nosiBneHue B
mporiecce 100aBOYHOTO «HAPOIHOT0» OOBHHHUTEIS eIlle KaK-TO BITHCHIBA-
€TCsI B TIPUHIIMIT PABEHCTBA CTOPOH, TO €ro 3aMelarolee y4acTue 370 pa-
BEHCTBO yHHYTOXaeT. TakuMm oOpaszom, cybcunmaproe (3aMernaromniee)
OOBHHEHNE MOXKET NPeIOCTABIIATHCS TOIBKO JIHITY, JIMYHO [TOCTPaaBIiie-
My OT HPECTYIUICHHS, «HApOJHOEe» K& OOBHHEHHE NOIDKHO OBITH JIHIIH
J100aBOYHBIM.

[lpusznanue mpaB Ha MOIEP)KAaHUE B YTOJIOBHOM Jeje OOBHHEHHS
(paBHO Kak M rpaXkIaHCKOTO HMCKA) 32 YACTHBIMHU JIMIIAMU UMEET U JIPYTroe
Ba)KHOE IpolieccyansHoe nociaeacTere. OHO HCKITIOYAaeT BO3MOKHOCTH
«aBTOMATHYECKOTO» MPEKPALEHHS [1e/1a CYIOM IIPH OTKa3e OT OOBHHEHHSI
TOCYJapCTBEHHOTO OOBHHMTENS. DTO 3HAYHT, YTO BOIIPOC O MpeKpalleHHH

' Ecnu 06BrHUTENEH GBLTO HECKONIBKO, TPETOP HA3HAYA IIABHOTO U3 HUX, OCTA/ILHBIE
BBIMIOJTHSJIN MPH HeM 106aBoYHyIO GyHKIHIO (BOCMONHEHHE MPOOEIIOB B Pe4H H T.II.).

2 Dro, BrIpOUEeM, NPHOOPENO Y HUX XapaKTep HAMOHAIBHOTO passiaedenus. Tak Apuc-
To(haH XBacTacs TeM, 4TO BeIAepKan 75 obBuHenui, Jeman — 17, MHOXKECTBO pa3 mbiTa-
nMch 100HThCs ocyxaeHns [lemocdena. I'paskianiH, KOTOPBIH «HUKOTA HHKOTO HE 00BH-
HSUY, ABJsIICA npeameToM yrpekos. (CMm.: Yenvyos-bebymos M. A. Ouepkn no McTopun
cyAa ¥ yroJIOBHOrO mporecca..., ¢. 93).
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aena 1mo XO)Z[aTaﬁCTBy TOCYHapCTBECHHOI'O OOBUHHTENA MOXKET pemars
TOJIBKO CyI (HJ'II/I CIIeJICTBEHHBII CYI[I;SX) C y4E€TOM 3aKOHHBIX MHTCPECOB
BCEX YHYACTHUKOB Hpouecca.‘

§ 4. MYBJIUYHO-COCTA3ZATEABHbIN
(MOCTCOCTSA3ATEJABHBIN) B YTOJOBHOI'O IPOLIECCA

D710 MoCeHUH 1 HanboIee 3peNnblil BUI COCTA3ATeIbHOIO IIPOLEcea.
B nacrosiee BpeMsi OH HAXOAUTCS TOJIBKO B CTAAUN (POPMHPOBAHESL, IO~
9TOMY T€ TOJIOKEHHS, KOTOPbIe OyayT C(HOpMyYIHPOBAHBL B 3TOM [1aparpa-
¢e, kak Ol pa3dpocaHsl IT0 PA3HBIM JIETHCIATUBHBIM (OpMaM B Ka4eCTBE
POCTKOB HOBOTO IIPABOBOTO cojiepkaHus. JlaHHBIA mponeccyanbHbIH
CTpoH, ¢ puocodCKoi TOUKH 3pEHHS, OTBEUAET TAKOMY ATAIly PA3BUTUS
OOIECTBEHHOIO CO3HAHMSA, IMTABHAA e KOTOPOTO COCTOUT B IPUMUPE-
HUH HHOUBHJIA C €0 CONMAIBHON CYIIHOCTRIO, B IOCTIKEHUU UM Ooree
BBICOKOU CTETeHU colpanu3anuu. [Ipeasiaymuni myoamuyHo-HCKOBOH Mo~
PSIOK IIpoIecca, Kak Mbl 3HAEM, TAKKE CTaBMII Iepel co0oi ATy 3amauy,
OIHAKO JEJasl OH 3TO MOMIOBUHYATO U HEIOCIENOBATENBHO, IIBITAACH MEXa-
HUYECKH BBIPOBHSTH ITOJIOKEHUE CTOPOH 3a CHET IPeIoCTaBICHUS 00BH-
HSeMOMY [OTIOJIHMUTENBHBIX, HO ITACCHBHBIX IIPOLIECCYalbHBIX TapaHTHH.
['maBHO¥ 1€/ OH He JOCTHT, HOO NPOIECC OCTARAICS HCKOBBIM, & 3HAUHUT
KOH()POHTAUMOHHBIM U KOMOaTaHTHBIM. COIUOIOTHIECKH ITYOIHIHO-CO-
CTS3aTEIbHBIA PEKUM aJeKBATeH OOINECTBY IIOCTUHAYCTPHAIBHOTO (OT-
KPBITOTO, HH(OPMALHOHHOI0) THIIA, KOTOPOE CeHuac TakyKe IpeObIBaeT B
CTA[IUW CTAHOBJICHHS U THe ITyOJNHYHBIE IIEJIM MOTYT HOCTHTaThCs HE 34
CUeT TepepacIpeeseHUs PECypPCcoOB B MOIb3Y BIACTBYIOLIMX CYOBEKTOB,
HO CTUMYJIHPOBAHUS CONUATBHO 3HAYMMBIX HHTEPECOB Gcex HHIHBHIOB?,
HPEAOCTABIEHISI UM MAaKCUMATBHBIX BO3ZMOXKHOCTEH ISl PeaTH3aIInN
CBOEro noreHnuana. «MaJleHpKOE IIPEKPACHO»,— ATOT JIO3YHT HHPOpMa-
LIMOHHOM LMBUIM3ALUH aKTyaJleH U A1 HOBOTO CYAONPOU3BONCTRA. DTO
03HAYAET, YTO MYOJIUYHOCTh B MOCTCOCTA3aTEIFHOM CMBICIIE He HOJDKHA
ACCOIMMPOBATHCS C ITIABEHCTBOM Y3KOrO TOCYZApCTBEHHOIO HHTEpeca.
Ona ene U HeKOHOPOHTAUUOHHOCTD, HOHKOMOAMAHMHOCMb TIPOIECCY-
ambHBIX OTHOIIEHMH. OBIIeCTBO HAYMHAET HAKOHEL] [IOHUMATh, YTO JI€BH-
aHTHOE, OTKIOHSIOLLEECs IIOBEAEHHE €CTh TOOOUHBIN IPOIYKT, 4 BO3MOXK-
HO, Ja)ke DJIEMEHT MeXaHM3Ma COLHAJILHOTO Pa3BUTHA, M UTO IPECTYII-
HOCTB, K COXKAJIEHHUIO, HEMIb3sI YHHUTOKUTh, HO MOXKHO IIPeoOpa3oBarh B
MeHee oInacHbie POpMBI AKTHBHOCTH. OTCIO/IA TIOBBIIIICHHOE BHUMAHHE K
U3yUEHNIO TIPUYMH COBEPIICHUS NPECTYIUIEHHH, K cGopy HH(pOpMALny O

Taxoe pemrenue = XapakTepHO, HalpHMep, AN (paHLy3CKOrO THIIA YroJOBHOTO
npolecea ocue NPUHECEHUS IPOKYPOPOM yrooBHOTo Heka. C cornacus He TONBKO TIpo-
Kypopa, HO H HOACYAUMOTO AeJI0 MpeKpallaeTes CyI0M U B TepMaHCcKoM npouecce (§ 153b
VIIK ®PT).

2 Cwm.: Tochpnep 3. Tperss onna. M., 1999; Kumar K. The rise of modern society.
Aspects of the social and political development of the West. Oxford, 1988. P. 10.
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HHX yoKe B XOJIe IPOU3BO/ICTBA [0 YTOJIOBHOMY [I€JTy € LebI0 AalbHEH e~
I'0 MO3UTHBHOTO BO3ACHCTBUS Ha NpaBOHAPYLINTENs. 3ajgada rocyaap-
CTBEHHOTO OOBUHHUTEIS TEIIEPh COCTOUT HE B TOM, UTOOBI T0OUTHCS OCYK-
JICHUSL «XOTs1 ObI PyXHYJ MHP», — €T0 B IIEPBYIO OUepeb J0DKHO Hecrio-
KOWTh YCTaHOBJICHHME MCTUHBI M COOJNIOAEHHE IIpaB JIMYHOCTH.
Peabummranus HEBUHOBHOTO — CTOJIb 5K€ LEHHBIN U JKeJIaHHBIA pe3yiib-
TaT [Ist OOBMHHUTEJISI M CY/IA, KaK M OCYKICHNE BHHOBHOIO. DTO HE O3HAYa-
€T, BIIPOYEM, YTO IIPOIECC YyTPaYMBAET COCTA3ATEIbHBIN XapakTep, noo
BCE OCHOBHBIE IIPH3HAKH COCTA3ATENILHOCTH — HaJINYUE PABHBIX CTOPOH
M HE3aBUCHUMOTO Cya — COXpaHsIoTCs. bonee Toro, paBeHCTBO CTOPOH
cranosutcs Oonee mryboxum. [TyOmmdaHas cocTszaTelbHOCTh HE CTpe-
MUTCS K UX (DOpMabHOMY PABEHCTBY, KaK B 4aCTHO-HCKOBOM CYIOTIPOH3-
BOJICTBE, U HE OTPAaHUIHBACTCS HCKYCCTBEHHBIM BRIPABHHUBAHUEM C [IOMO-
IIHI0 [TACCHBHBIX TAPAHTHH, KaK B MYyOIMYHO-HMCKOBOM IIpoliecce, HO
00eCIIeuHBACT CTOPOHBI 00CMAMOUHBIMU 803MOICHOCHIAMU ITII AKTHBHO-
r'0 OTCTAaNBAHMS CBOUX 3aKOHHBIX HHTepecoB. Peub, Takum 06pazom, Haet
HE O PABHOIIPABUH CTOPOH, 3 HMEHHO 00 UX ()YHKYUOHANLHOM pasencmae,
KOT/Ia paBHBI He 1IpaBa, a MpoLeccyaabHble (QYHKIIHH.

[1y6nuvHOCTh B TAKOM [OHMMAHHMHU IIepecTaeT ObITh TpeOOoBaHHEM
BECTH JIEJIO JIMIIb B Y3KUX ITOCYAAPCTBEHHBIX HHTEPECaX, TOMBKO IO JOITY
ciy>x0b1 (ex officio), HE3aBUCHMO OT TOTO, 3asBJICHO JIX 00 ATOM TpeboBax
Hue cTopoH. [lyOnuuHblil mpolecc ecTh KOHEUHBIH HCTOPHYECKUH pe-
3YJIBTAT «OTUIOAOTBOPEHUSY KIACCHUECKOH (JacTHO- M MyOIHYHO-HCKO-
BO#{) COCTSI3aTENBEHOCTH CYPOBBIM PO3BICKHBIM HauasioM. PO3bICK ocTaBwII
B HACJIEJICTBO COCTA3ATEIBHOCTH O(HIIHAIBHOCTE, @ COCTA3ATEIbHOCTD,
cIeays 00IIeMy BeKTOpY IIMBHIIM3ALIMOHHOTO Pa3BUTHS, B CBOIO OUEPEb,
repepaboTana 3TOT XKeCTKUi OI0pOKPATUIECKIH IPUHIINAI B HOBOE, TYMa-
HUTApHOE HAYAJI0 001eCMBEHHO20 CYAHCEHUA, WIN PaicOaHCmeenHoc-
mu. Tako¥ HOBBIM IyONMYHBIH MPOLIECC MOKHO TAKXKe Ha3BaTh IIOCTCOC-
TA3aTENbHBIM. TEPMHH «IIOCTCOCTA3ATEIbHBINY UCIOIL30BaH 3/1€Ch OT-
HIONb HE B 3HAYCHMH «IIOCIHECOCTI3aTeNbHBI», MIM «CMEHSIIOMHNN
COCTA3aTENBHOCThY. JIaTHHCKas IPUCTABKA POSt MOYKET O3HAYATH HE TOMb-
KO «mocme», HO U «CBepX TOro, Jajiee», HalpuMep, B CIOBax
post-futurum — Oyaymee, posteritas — OyayImIHOCTS, post-principorum —
TO, YTO CIIEIyeT 3a Ha4yajoM M T. . B 3TOM cMBIcie «IIOCTCOCTA3aTeNb-
HOCTB)» 3HAYUT — «CBEPXCOCTA3ATENBHOCTBY, «Oymymmasi cocTA3arelb-
HOCTHY. OHa 31ech — Ha CayK0e BCero rpakancKkoro o0IecTsa, B OT/IH-
YHe OT IMyOJIMIHO-HUCKOBOTO CY[AONPOU3BOACTBA, [Ie OHA UMENa XapaKkrep
Y3KOI'OCYIAapCTBEHHBIH U B 3TOM CMBICHIE 00CHyKUBAJa, B IIEPBYIO OFe-
pelib, KOpnopamueHbsill THTEPEC MOIUTIKOHOMHUYECKOH atuThl. Obo0mas
BCE CKa3aHHOE, MOKHO OIIPEHEIUTh MOCTCOCTI3ATeNIbHYIO [TyOIHUHOCTh
KaK 2pasicOaHCmeenHocns TIpoLecea, a myOIHaHO-COCTS3aTe/IBHYIO0 TIPO-
LeIypy B LENOM Kak I0pHINUECKYIo GopMmy obwecmeeniozo ouckypea ¢
LEJIBI0 PEUICHHUs BOIIPOCca 00 YrOJIOBHOM OTBETCTBEHHOCTH.

Hrak, MOXXHO CcKa3arh, 9TO MOCTCOCTI3ATENbHbIH Mpoliece — 3T0 00-
JACTh PeanbHbIX 803MOICHOCIEL ISl BCEX €r0 yYacTHHKOB. 30ECH MBI
MOAXOAUM K OJHOMY OUE€Hb BAXHOMY MOMEHTY B OTIHMCAHMH JaHHOH (op-
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MbL. J1J151 TOTO 4TOOBI 00€CIIEIUTD KAHCOOMY U3 YIACTHUKOB IEHCTBUTEIIb-
HYIO BO3MOXHOCTb PEaTM30BaTh CBOX MHTEPECHI B TAKOH TECHOM U B3DhI-
BOOITACHOM chepe, KaK MPOU3BOICTBO II0 YTOJIOBHBIM A€IaM, HE0OXOAUMO
COIVIaCUTBCS HA OJIHO HEIPEMEHHOE YCIOBHE. DTO 0cobo muyamenbHoe
pasmedicesanie npoyeccyansbrbix gynxkyutl, n60 ToNpKo Oaarozaps He-
CMEIIEHMIO B JIEATENbHOCTH YJaCTHMKOB IIPOLECCa MPOTHBOIOIOKHBIX
HHTEPECOB MOXKHO JaTh MM BO3MOXXHOCTB CIIOKOMHO M OOBEKTHBHO Jie-
JaTh CBOE Aeno. B myOnuuHOM mpoiecce TpeOoBaHHE pasrpaHHYEHHS
GbYHKIIUH CBEPXaKTyanbHO, H0O «BECOBBIE KATETOPUMY YIaCTHUKOB 3/1€Ch
ocobeHHO HepaBHBL. Haubosee omacHo i APYrUX YYaCTHHKOB CMeIe-
HUe (DYHKIUH TaKHX TIPOLIECCYANIbHBIX (TAXKEIOBECOBY, KaK MyOINYHbIN
00BUHHTEND U CyA. pyruMu CIOBaMH, IIOCTCOCTA3aTEIbHBIN IPOIece He
MOXXET OBITH CMEIIaHHBIM, HO TOJILKO cyry0o coctssarensHbM! Pospick-
HBIE M COCTA3aTENbHBIE 3IEMEHTHI HE MOTYT COYETATHCS B HEM B paMKax Of1-
HO M TOM )ke HPOLEAYPhL, TAK KaK 9T0 ¥ 03HAYasI0 OB cMenIeHue (QyHKIIHIA.

Ho xax Torga 6bITh € IpeABapUTENLHBIM PACCIEI0BAHUEM, KOTOPOE BCE-
TJ1a BKJIIOYAJIO B ce0sl CleICTBEHHO-PO3BICKHbIE aieMeHThI? [IyOonmdano-nc-
KOBOH IIpoIlecC, HampuMmep, ObUT HEMBICTHM 0e3 TECHOT0 CONPHUKOCHOBE-
Hus ¢ HuMu. OFHAKO 3TO OBIIO, CKOpee, COCeNCTRO, a He POACTBO, MO0 ITy0-
JMHYHBIM MCK HE caM IIOpOAWI INpeABapuUTEIbHOE paccieloBaHMe, a
MIOJIYYHMJI €70 B HACJIEICTBO OT PO3BICKHOIO IpeIiecTBeHHNKA. Bpems nc-
TOPHYECKOTO CYIIECTBOBAHMS ITyOJIMIHO-HCKOBOH MOZIENHU KaK BUJIA COCTS-
3aTelbHOCTH NPHUILIOCH B KOHTHHEHTaNbHOH EBporne Ha mepuos rocnos-
CTBA CIIE[ICTBEHHO-COCTA3ATENILHON MOJIENH (DPaHITy3CKOr0 Mopdonorudec-
KOTO THITa, TOCTpoeHHO! Ha ocHoBe Koznekca yronosroro cieactaus 1808
To ecTh peanbHO ITyONHMYHO-UCKOBOM MIPOLIECC CYIIECTBOBAN 31€Ch B CMe-
IIaHHOH (opMme, B3aUMOJEHCTBYS C PO3BICKHBIMU 3JIEMEHTAMH, KOTOPbIE 1
COCTABI/SUIH OCHOBY IIpeABapuTenbHOro paccnemosanus. Ilocrcoctasa-
TENBHBIA MPOIECC, He MEeHbIE, YeM AKIHOHAPHBIE BHIBI, HY>KIAaeTCs B
IIPeIBAPUTENIEHOM paccieloBaHUHU, HO HE MOXKET JIOITyCTHTh B HEM PO3BIC-
kHOro cmerenus GpyHkuui. [ToaToMmy cyneOHBIN opraH Kak rapaHT COCTS-
3aTeJIbHOrO Hadajla 00s3aresieH 3[eCh He TOJIBKO B CTaAUU pa3OHpaTelisb-
CTBa JIeNIa II0 CYIIEeCTBY, HO M Ha IpeiBAPUTEIbHOM CIENCTBHH. Yalle BCero
€r0 Ha3bIBAKOT credcmeeHHbIM Cyabeit.! EquHcTBeHHAS (PyHKIUA, KOTOPYIO
MOXXET BBITIONHATH CY/bsl, — 3TO (hyHKIHS IOCTUIMH (pa3peIleHus [ena).
Ha nipenBapuTeibHOM CIIEACTBHU OHA IIpHOOpeTaeT BechMa crenupuec-
Ky10 (hopMy, CBSI3aHHYIO C IIPEABAPUTENBEHBIM U IOATOTOBUTEIBHBIM Xapak-
TepoM 9ToM cramuu. TeM He MEHee OHa AOJDKHA OCTABaThCs YHCTO CyHeo-
HOW, apOUTpaNbHOH AEATEIBHOCTHIO U 3aKIIF0YAThCS B CIIEIYIOIIEM:

1. KoHTpOnh 32 MpUMEHEHHEM MEDP MPOIECCYaTbHOIO IPHHYKICHUS U
cobmrofieHreM KOHCTUTYIMOHHBIX NIPaB rPaXK/iaH, BKI0Yas BbIJady Cydb-

; CyﬂeGHHﬁ OpraH €CTh Ha NpeABapUTEIbHOM pACCII€AOBaHHN [TPAKTHYECKH BO BCEX

MOpOIOTHYECKHX THIAX Mpoliecca (B aHIHHCKOM, (paHIly3CKOM ¥ TEPMaHCKOM), XOTs
ero GyHKUMH MOTYT B HHX CYLIECTBEHHO pasnugarses. Kak Oyaer mokaszaHo B JambHel-
iem, Haubosee 6IIM3KO TOAXOAT OHU K ONIMCHIBAEMOHN W/1€aTIBEHOI MOJIETIH B COBPEMEHHOM
TIPOLIECCE TEPMAHCKOTO THIIA, € Ha JO3HAHMU ACHCTBYET 0OBIYHO yYACTKOBBIH CYAbS.
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eil paspereHuil Ha 3aKITI0UeHIe 00BUHAEMOTO MO CTPaXKYy, apecT MO4TO-
BO¥ KOPPECTIOHISHIIHH, a TAKXKE Ha [IPOCIYIIHBAHUE TeIe()OHHBIX TIepe-
FOBOPOB U T. . DTO HEOOXOIMMO MOTOMY, 4TO IIPUMEHEHIE K OOBHUHIEMO-
My OTHX Mep HENOCPEJACTBEHHO II0 PEIUEeHHIO IIPOTHBOIOJIOKHON
CTOPOHBI O3HAYAJIO OBI SIBHOE IIPEBOCXOACTBO IIOCIENHEH U Hapyluaio
NPUHIIHUII PABEHCTBA CTOPOH.

2. Jleramm3anust DaHHBIX, COOPAHHBIX CTOPOHAMH B XO[€ IIpelBapu-
TENLHOIO PACCIIENOBAHMS, B Ka4eCTBE CyIeOHbBIX A0Ka3aTeNnbCTB, TO eCTh
JIOMYCTUMBIX [UIS HCIIOJIb30BAHUA B CyneOHOM pazOupaTescTBe U T.UI.
CobpaHHble CTOPOHAMM 0KA3aTeNbeTBA YK€ Ha CTa[UU IIPeIBAPUTEIb-
HOTO pacciieOBaHKs MOTYT IPHOOPETATh CTATyC CyAeOHBIX JIUIIB TIPH yC-
JIOBMM ITPOBEPKH UX B XO/I€ COCTS3ATENLHOM IIPOLIEYPBI, C y4aCTHEM CTO-
POH, MEepejt IULOM HE3aBUCUMOTO CJIEICTBEHHOTO CY/bH.

3. KoHTponb 32 MpeabsBiIeHIeM IIepBOHaYaIbHOTO OOBUHEHMS HA CTa-
JIHH [Ipe/IBApUTENBHON monrotoBky. Hanbomnee mpuemieMoit hopMoit mis
DTOTO SBJISETCS IPEABAPUTEIIFHOE CyIe0HOe CIYIIAHNE, TAK KAK 3[1eCh JIeT-
e BCero 00ecneunTh yqacrue 00eux CTOPOH U PaBHBIE BO3MOYKHOCTH IS
HX cocTA3anms. KpurepreM OCHOBATENBHOCTH MPEABABIIEMOT0 0OBHHE-
HUS IPU COCTSI3ATENIbHOM ITOJIX0/I€ He MOYKET CIIYXKMTh BBIBOJ O €T0 IIOJHOH
JIOKa3aHHOCTH, NO0 3TO OBUIO OB MPEIBOCXUIIEHUEM PE3YJIBTATOB Cyae-
HOTO pa3buparensCTBa Jena 1o cymectsy.! Ha npe/BapuTenbHbIX CTausx
BBIBOJIBI Cy/la OTHOCHUTENIBHO Ka9eCTB OOBUHEHNS 10/KHBI UIMETh TIpeIBa-
PHUTEIBHBIN XapaKTep; OHU MMEIOT LeJIbI0 Pa3pelleHre Bonpoca He 00 yro-
JIOBHOH OTBETCTBEHHOCTH, & JIMIUL O IIEIeCO00Pa3HOCTH MPOMOIKSHIS
Ipoliecca U OTpaHHYCHUS TPAKAAHCKUX MIpaB 00BuHseMoro nuna. Cyu no-
BOJILCTBYETCSI IPOBEPKOI HATIMUMST Y OOBHHUTEIIS OTIPEAETCHHOM COBOKYTI-
HOCTH AOIYCTHMBIX JIOKA3aTeIbCTB, MO3BOJLIOLIEH CAeIaTh BBIBOI O JOC-
TATOYHOH BEPOSITHOCTH TOTO, YTO OOBHHAEMBI BHHOBEH. DTO U CIIYXKHT
OIpaBJaHUEM Ul AaJIEHEHIIEro NpoJoJKEeHUs IIPoLecca.

4. Ilpunstie 1O XOmaTaHCTBy OOBHUHHTENSI UTOTOBOTO pEIIEHHS 00
OKOHYAHUHU [PEeNBAPHTENbHON TOATOTOBKH W HANpasieHuu Rpou3so0-
¢mea B CTanuio cyneOHOTO pa3z0HparesbcTBa. DTO MO3BOJSIET YTOUHHTD
[peJCTaBleHHe O MpU3HAKAX ITyOIMYHO-COCTA3aTeNBHOTO mpoliecca.
[TyOnuuHas coCTA3aTeNILHOCTS HE TEPIUT CMEIICHHUS He TOIBKO YTOJIOB-
HOTO MpecleIoBaHus U CYIeOHOro paspemeHus aeaa, HO TAKKe YrojJoB-
HOTO IpecleoBaHMs M MPUHATHS PEIIEHHH O HAPaBJICHUH MPOU3BOI-
CTBA B CIIEAYIOIYI0 cTafuio. Mbo ecnu pemenue mo cropy CTOpoH, B TOM
YHCIIE U HPeIBapUTENIEHOE PELIeHNe O IPeAaHuy CYLY, IPHHIMACT 3aL/H-
mepecosannas CTOpoHa, TO OyAb OHA JaXe TOCYAAPCTBEHHBIM OPraHOM

1 B aurnuiickom npounecce, rae Cyapsa JIEHCTBUTEILHO OCYIIECTBIACT MOT0OHBIH KOHT-

poib B paMKax HpOHEAYpHI TpeaBapUTeNbHOro ciaymanus (preliminary hearing), s
MpEABABICHUA 00BUHEHUS (process a charge, presentment) CYUHTAETCA JOCTATOUHO TaK Ha-
3BIBAEMON «pa3yMHOI BeposTHOCTH» (reasonable probability). He TpeGyetcs 31ech monHo#
JIOCTOBEPHOCTH M TIPH PELICHHH BONpOca O MpefaHuu cyay (committal, araraingment).
B repMaHCcKOM yro0BHOM IIPOLIECCE BCE MOATOTOBUTENIbHOE Npon3B0AcTBO (Vorverfahren)
MMEET CBOCH LEJIBIO YCTAaHOBIEHHE 00CMAmou020 NOOO3peHtis B COBEPIICHHIHN THLIOM YTo-
JIOBHO Hakaszyemoro aesrus (§ 203 VIIK ©PI).
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WM YUHOBHUKOM, 9TO O3HAYaeT HE IIyOJIMYHOCTh, & aKIHMOHAPHOCTh M
MAPTHUKYJISIPU3M.

CoOBOKYITHOCTD HA3BAHHBIX ITOJHOMOYMH HA3BIBAETCS CYOCOHbIM KOH-
mpoieym Ha TPEABAPUTEIBLHOM CIEACTBUM, a DELIeHHs, IpUHUMAaeMble
TIPH 3TOM CYIIOM, — IOPUCOUKYUOHHBIMU TIOCTAHOBICHMSIMH. !

Bmecrte ¢ TeM cam (akT ygacTus Cyza Ha MOATOTOBHTENLHEIX CTAIMSIX
Npolecca WIK Aaxe MpsAMoe pyKOBOACTBO CO CTOPOHBI Cy/a IHOAYHMHEH-
HBIMH €My CIIe/IOBATeIsIMU 3aKIIIouaeT B cebe U OollpenesieHHyI0 yrpo3y
cocrszarenbHOCTH. [IpeacraBum cebe cHTyalHio, KOrga Cyabs, MPHHU-
MaBIIMH ydacTHe B IPOU3BOJCTBE MPEABAPUTENLHOTO CIEACTBUA U UME-
FOLII HA COBECTH OZOOpEHME MEepBOHAYATBHOTO OOBHHEHHS, MOCIIE]-
CTBEHHOE 3aKJII0UCHUe OOBHHIEMOTO H T. J., A0JDKEH OyIeT 3aTeM BBIHO-
CHTB IIPUTOBOP II0 TOMY K€ caMoMy Jiery. 1 Toro 4ToObl 3TOT IPUTOBOP
OBLIT OTpaBIATEIbHBIM, CYIbe HAJ0 MPU3HATH BECh CBOH IPEHIIECTBYIO-
LU KOHTPOJIb, MATKO FOBOpsi, HefocTarouHbiM. HecmoTps Ha npeziBapu-
TEJIBHOCTh U YCIOBHOCTH CyNEHCKHX BBIBOZOB HA HadaJbHBIX CTALUAX
IpoIecca, OHU TaK WJIM WHade 3aMbIKAIOTCS Ha BOIIPOCE O BUHOBHOCTH.
Bymy4n, ¢ ofHON CTOPOHBI, IPUYUHON JUIIEHHUI 0OBHHAEMOTO, I10/100-
HbIE FOPUCAUKIIMOHHBIE TTOCTAHOBIICHHS CIIYXKAT, C APYTod, HCKYIIEHHEM
JUISL IPUHSIBIIEro uX cynpd. CBA3aHHBIM MMM, OH CTAHOBHUTCA IIPUYACT-
HBIM K YTOJIOBHOMY [IPECIICAOBAHHIO.

«Cynpst, OTBETCTBEHHBIHN 3a NpeABApUTEIbHOE ClleACTBHE, — yKaseiBanu A. M. Jlapun
u B.M. CaBuukuii, — BOJIBHO WIIH HEBOIBHO Oy/IeT 3alyMBIBATBCSA, KAK CyAeOHBIE peLICHH
OTpas3sATCA Ha OLEHKE PYKOBOAUMBIX HM cnenosareneﬁ H, BHAYHT, €ro coOCTBEHHOM paﬁOTbl
Ha JJAHHOM yJacTke. A 3T0 Oy/IeT CroCOOCTBOBATE YCHIIEHHIO OMACHOM JUIA IPaBOCYIUsS 1
JAMCKPEAUTUPYIOLICH Cy/l TEHCHIHH — OOBHHHTETLHOMY YKIOHY».”

IToaromy cymeOHBINH KOHTPOJIb HE MOXET OBITh HENOCPEICTBEHHO
MPONOJDKEH IMPAaBOCYIHEM, MO0 3TO MPEBPAIIAET COCTA3ATENBHOCTh B
possick. ['ne sxe Bbrxoa? OH mpocT u 6e3onaceH 1 001ecTsa, HO 00pe-
MeHHTEJeH 1is Ka3Hbl. HeoOXomumo, BO-IIEpBBIX, YTOOBI OCYIIECTBIE-
HUE KOHTPOJIS Ha IpeBAPUTENbHBIX CTaJUAX Mpoliecca HCKI0YAI0
JlapHEeHIIee yJyacTHe TOTO JKe CYIbU B PACCMOTPEHMU Aeila II0 Cylle-
cTBY. pyruMu cloBaMu, Cyael HOJDKHO OBITh, KaK MHHMMYM, ABOE:
OIIMH JJIS MPEABapPUTEIILHOrO CIENCTBUS U IpefdaHus Cyay, Apyrod —
Juis ipaBocyaus. Ho ofHO# 3TOW Mephl HEZOCTATOYHO, OO B MOMEHT
CMEHBI Cy/eH 3a KypyJIbHBIM KpeCJIOM BCTAET TeHb BEJOMCTBEHHOIO MH-
tepeca. CynebHas cucrema, KOTopas OJHOH PyKOi 3aKphIBAeT 3a OOBHU-
HSEMBIM JBEPb apeCTaHTCKOM KaMephl, a Ipyroi MOANNCHIBAET EMY OII-
pAaBAATENBHBIA IIPUTOBOP, PUCKYET OKa3aThbCsi B TOJ0KEHHH TOTOJIEB-

! TIpumeHsist 3/1eCh IaHHBIH TEPMUH, MBI 32HMCTBYEM €r0 U3 (hpaHIly3CKOi KpHCpy-

JICHIHH, TIe OH 0003HAYAET PelICHNUs, IPUHIMAEMbIE CIIeICTBEHHBIM CY/Ibeil IMEHHO B Ka-
gyecTBe cyabu (ordonnances juridictionnelles). Cm.: bobomos C.B. IlpaBocyaue Bo @paH-
MM, c. 148.

2 Jlapun A. M., Casuyxuii B. M. Kaxum 6sITh clieicTBeHHOMY annapary // CoseTckoe
rocyaapcTso u npaso. 1991. Ne 1. C. 37.
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CKOM yHTEP-0(UIIEPCKOH BAOBBI, KOTOpas «caMa ceds BBICEKIA». 3Ha-
YHT, C TOYKH 3PEHHs MyOIHYHOM COCTA3aTEABHOCTH, Ul MPABHIBHOMN
[OCTAaHOBKH Cye0HOTO KOHTPOJIS M IPABOCYAHA HE TOJIBKO CyAeH, HO 1
HE3aBUCHUMBIX CYIEOHBIX CUCTEM [I0JKHO OBITH HeCKosbKo. Cre/icTBeH-
HBIE CY[bU HE MOTYT OBITh YIeHAMHU CY/J0B, BXOAALIHX B CHCTEMY yUpeK-
JICHUH, OTIPaBISIOMKX mpaBocyane. M Hao6opoT, 3TH cyabl HE BIpaBe
JIeJIErHPOBATh CBOMX YICHOB [ yYACTHs B IIOATOTOBUTEIBHBIX CTAIH-
AX COCTA3ATENILHOTO mpollecca. ITO MmojaokeHue Hano cuutars de lege
ferenda, Tak Kax HM B OIHOM M3 CYLIECTBYIOIIMX JIETHCIATHBHEIX (hopM
OHO HE IPOBEJEHO eIle B JocTaTouHoi crenenu.' Ero peanusanmst npu-
BEIET K TOMY, UTO eauHas panee GyHkuus roctuimu Oyaer auddepermuu-
pOBaHa Ha JBE OTHOCHTENBHO CAMOCTOATENBHBIC FOCTHUIMOHHBIE, HIIH
IOPUCIUKITHOHHBIE, MOA(GYHKINN — CyneOHOTO KOHTPOIS Ha IpeaBapu-
TEIHHOM PACCIICZIOBAHMH IN jure, ¢ OJHOIH CTOPOHBL, H PACCMOTPEHUS U
pasperuenus gena in judicio B gampHelmux craguax. CMemieHue dTHX
noA(GYHKIHI [IPH COCTA3aTEeNBHOCTH PAAH YHCTOTHI COCTA3aTeIBHOCTH
TAK)KE BECbMa HEXXeNaTeNbHO, a B IyOIHYHO-COCTA3aTEIbHOM IPOLECcCe
COBEpPLICHHO HE/IOMYCTHMO.

[puznaxoM 1myOIMuHOM COCTA3aTeNBHOCTH SIBISIETCS. AKTUBHOCTD CYIA,
HAIIpaBJIEHHAs KaK HA PEAJIM3AIUIO ITOTHOMOYHH I10 CyAeOHOMY KOHTPOJIKO
Ha TIpeBApUTEIHHOM PACCICIOBAHNH, TAK 1 HA BBIICHEHHE MCTUHBI B CY-
nebHoM pasbuparensrctse.” Borpoc 06 aKTHBHOCTH M TACCHBHOCTH Cy/1a B
COCTS3aTeNIFHOM IIpOIlecce penraercst HeogHo3HauHo. [laccuBHOCTE cyna
ecThb 00s3aTeNIbHAS IIPUHAIEKHOCTh YACTHO-HUCKOBOW Pa3HOBHAHOCTH CO-
CTS3aTENIBHOCTH; ITyOIMIHO-HCKOBOM TIPOLIECC B CMEIIAHHBIX JISTUCIIATHB-
HBIX (hopMax JIHIIE (HaKyTETATHBHO JOIYCKAaeT BO3/Ie Ce0sl aKTHBHOCTS CY-
JIeH, MCXOJISIIIYIO OT COIy TCTBYIOIIHX PO3BICKHBIX 7IeMeHTOB. TOIBKO my0-

JIMYHO-COCTA3ATENbHBI  YTOJIOBHBIH IpOIecC caM  [03BOJIAET Cydy

pOCKOIIb OBITH aKTHBHBIM. [IoKa3aTeeH B 9TOM OTHOIICHUH OTBIT AHITINii-
CKOT'O YIOJIOBHOTO Ipouecca. bynyun 4acTHO-MCKOBBIM M JaKE YCBOMB BO
BTOpOIt mosioBuHe XIX B. MHOrHE IyOIMYHO-HCKOBBIE IPU3HAKH, OH J0JIT0
HE MOT PeIUNTHCs Ha AaKTUBU3ALNIO CYHACOHOI AEATEIEHOCTH.

Ha nporsokennu XVII—XIX BB, aHrHHUCKHIT Cy/1 ObIT TpaAHIHOHHO MACCHBHBIM B
COOMpaHHM M MCCIIEIOBAHUH IOKA3aTENbCTB, YCTyNas 3/1ech MajJbMy MEePBEHCTBA CTOPO-

! Ilaske B aHIIIMIICKOM CYIOMPON3BO/CTBE, HaNG0IIee GIH3KOM K OCYIIECTBIEHUEO 3TOM
HZEH, MUPOBBIE Cy/IbH, POBOANBILKE MpPEABAPHTENBEHOE CISACTBHE (CITyUIaHHE), BCE ke
MOTYT TIPH ONPEIEIeHHBIX YCIOBHAX (PH PACCMOTPEHHH aNeIUIALHIT Ha PEIICHNA MarucT-
panbHBIX Cy/IOB M T. [1.) IPHHUMATH yuacTHe B 3aceaanusx Cynos kopoHsl. Bo @pannum,
Wramuu, [epMaHU “WICHBI CYI0B PETYIAPHO MPHHUMAIOT YJacTHe B paccneaoBannsx. Tak,
B cT. 109 uranpsHckoil KOHCTHTYIIMH IIPSIMO YKA3aHO, YTO «CyAeOHAd BIAcTh HEMOCPE-
CTBEHHO PACMOpsKaeTCA CyAeOHOM nonuuuei».

2 Dro xopomio noHumanu yxe cocrapurenu Cyaebupix yerasos 1864 r.: «Hawano cy-
JIeGHOTO COCTA3AHMSA CTOPOH HE HUCKITIOYAET CaMOJEATENLHOCTH Cy/la B YTOJIOBHOM CY/I0-
HPOU3BOJCTBE... HO TPeOyeT EAMHCTBEHHO TOT0, YTOOBI MO BCEM CBEACHUAM, OTHOCALIHMCS
K JIeITy, CTOPOHAM MpeocTaBaeHa 0ba BO3MOKHOCTh COCTA3aHM. 3ajiada yroJoBHOIO Cy-
J1a €CTh OTKPBITHE B KKA0OM aene 6e3ycnoBHON HCTHHBD (Cy/ieGHBIC YCTaBbI C H3/KEHH-
€M paccyx/eHuit, Ha konx oHu ocHoBansl .11 CII6. , 1867. C. 249).
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HaM. D710, no cnosaMm [, ®. CrudeHna, odecnednBagoch «OTCYTCTBUEM BCAKOH CHCTEMBI
TIpeABAPUTETLHOTO CIECTRHY. B TO 7Ke BpeMs aHTIHICKHE CyIbH GBUTH «cyabamu Ko-
POHBI) B MOIHOM cMbIciie 9Toro ciosa. B XVII B. npu nepssix CTioaprax B CYISHCKHX MMa-
TEHTAX YKa3hIBATOCh, YTO OHM 3AHUMAIOT CBOH JI0TDKHOCTH IIOKA GYIET YrOHO KOPOIEON.”
AxTOM 0 npecrononacnenru 1700 r. 6b11a, Mpasza, yecTaHOBIEHA HECMEHIEMOCTB CYACH /10
TeX I0p, «IOKa OHU BeAyT ceOs H0CTOHHOY», OIHAKO OHA PACHPOCTPAHAETCA TOMBKO Ha Cy-
JIeH BBICIIETO PaHTa, a MHPOBBIE CYIBH MOT'YT OBITh OTCTPAHEHBI OT JOJIKHOCTH JIOPIOM-
KaHIiepoM 6e3 ykaszauust npuiuH. Haznauenne cyaei enuKoM HaXOIHTCS B pyKaX HCITOJI-
HHUTETLHOH BIACTH, TaK KaK TOPA-KaHIIEp, KOTOPBIM HITH [0 MPEeACTABICHHUIO KOTOPOTO KO-
POHOIT HAa3HAYAETCS MONABMIAOIICE OOIBIIMHCTBO Cy/eH, ABIACTCS WICHOM KabHHeTa —
HEHTPAJBbHOrO OpraHa MCTONHUTENIbHON BiacTH. Cam ke Jnopi-kaHuiep, Oyayun Takxe
TIaBOi CyaeOHOM cHCTEeMBI CTPaHbl, HA3HAYAETCS Ha JODKHOCTh KOPOHOH MO MpeicTaBie-
HUIO npembep-MunucTpa. MMena cyaeit Toro Bpemenn — Jhxedpuca u Ckporrea caena-
JHCh CHHOHMMAMH CyeGHOM HeCIIPABEUTHBOCTH | /KeCToKocTH.” OIHAKO K Hauamy XX B.
MOJIOKEHHE HAYHHAET MEHATHCS. XOTA Ha3HAYEHUE CYAEH [O-TIPEKHEMY OCYILECTBIACTCS
[PH ASATETLHOM yHACTHH JIOPA-KaHUTIepa, «KKOHTPOIh KOPOHBI HAa/l OTIIPABICHHEM MPaBo-
CYZUS UMEET Tereph ckopee HhopManbHEI XapakTep, — nuieT P. Yonkep. — Beicuine cy-
JII HA3BIBAKOTCA (CYyAAMM KOPOJIEBEI», U CYABLH 9THX CY/0B BETHIAIOTCS «CyAbIMHU ee Bemu-
YecTBa». YTOJIOBHOE MpPECIE/OBAHAE HA OCHOBAHMY OOBHHHUTEIBHOIO aKTa BEAETCA OT
MMEHH KOPOHBI... OIHAKO 3TH TaK Ha3bIBACMBIC PEPOTATHBEI SBNSIOTCS YHCTO BHEUTHH-
mi... CynebHast JeATeNbHOCTh CYABM HE MOANEKHT KOHTPOIIO Hit 3aKOHOOAmMeNbHOLL, HU
ucnonnumensrol enacmu (Kypeus moit. — A. C.)».* HaGmionaeTcs pocT AHCKPELHOHHBIX
ITOMTHOMOYHIL Cy/1a, B TOM YHCIIE [10 MCTPEDOBAHHIO 10KA3aTENIBCTB IO CBOEH CODCTBEHHOM
HHHIMATHBE, O/IHAKO HUKTO GOJIBIIE HE BOCIPHHHMACT 3TO KaK PEIMANB PO3BICKHOTO MO-
paaka. Jlanroe oOcToaTenscTo ObI10 TOHKO noaMedero 0. B. MeepsakoBEIM, KOTOPBIH
nucan: «B 9ToM CMBICTe, HANIPUMED, aKT 3aKperuieHus B KoHne 20-X rofloB 3a cyabel
B AHIIHH TOTHOMOYHIA 0 HCTPeOOBAHUEO J0KA3ATEIBCTB HE MOXKET OBITH OLCHEH KaK Je-
CTPYKTHBHBII [0 OTHOIICHHUIO K COCTSA3aTENbHOMY Hadaiy 3TH30] HOPMOTBOPUECTBA.
DT0 HOBOBBEICHHE OPraHUYECKH JOTONHIIO COCTA3ATENBHBIN PHHIKI 1 PA3BHIIO €10,
He Hapymast TOMOTeHHOCTH ero coepkanus. B 10 e Bpems, eciii 651 aKTHBHOCTE Cyaa
obuta nHCTHTYHpoBana B X VII[—XIX BB., 9T0 MOrno Ob1 NPUBHECTH B aHINIMIICKUI CO-
CTA3ATEITHHBII TIPONECC HNEMEHTBI PO3BICKA».”

Kak IpCIACTaBIACTCA, aHFHI/II)'ICKOMy Cyy TOJBKO TOTIa OpLIa JO3BOJIE-
Ha aKTUBHOCTbH, KOIla OTIIAJIX TTOJO3PEHHUS B €ro IMPEeAB3ATOCTH U ITOJIUTH-
YECKOU AHIKHUPOBAHHOCTH, CBA3AHHBIC C 3aBHCHMOCTBIO OT BCpXOBHOI"i
HJTU UCTIOTHUTEITHHOM BJIACTH, KOT/1a pa3/ICIeHue BIIACTEH B IMOJUTHYECKOM

' Cmugpen /1. ®@. YronosHoe npaso Aurmun. CII6., 1865. C. 203.

2 Yenbyos-bebymoe M. A. O4epku 110 HCTOPHH Cy/Ia H YTOIIOBHOTO polecca. . ., ¢. 375,

3 Jixopmx Jxedpuc (1640-—1689) — nopa-kanwiep npu koposne Skose I1. U3sec-
TEeH KaK JKECTOKHH TOHUTEh MOJIUTHICCKUX TIPOTHBHUKOB KOpoiisi. Bo BpeMsi «kpoBaBbIX
accu3» Mpy NMojaBIeHnn Bocctanus MoHMyTa 001Iee YHCI0 MPHTOBOPEHHBIX UM K CMepT-
HO#t Ka3HK gocturio 320 wenosek. ITocae 6ercrea Skoa I [[xedpuc Obu1 apecToBaH 1
3akmroues B Taysp. Yunesam Ckporre (1623—1683) ¢ 1678 1. mopa — TmaBHEIH Cy/bs.
B 970# 10MKHOCTH €r0 COMHUTENBHBIE METO/BI H yPHbIC HAKIOHHOCTH CHHUCKANIN eMy He-
106pyo cnaBy, 0COOSHHO BO BpEMs IIPOLECCa O TAK Ha3bIBAEMOM HAMHCTCKOM 3ar0BOPE».
Beut noaseprayt [Manatoit obuiuy nponeaype nmnuumenta B 1680 r. OnHaxo KOposib yBO-
JIHIT €70 ¢ AOIKHOCTH ¢ OOJBILHM ITOYETOM.

4 Vonkep P. Aurmiickas cyaebuas cucrema, c. 198, 262.

3 Mewepskoe K. B. ®opMbl yrOI0BHOTO CYAONPOU3BOMICTBA, €. 26.
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CHCTEMeE, IOCTUTIIEH OIIPe/IeNIeHHOTO YPOBHSI 3PeJIOCTH, CTaJ0 CBEPIINB-
wmMest haxkrom. Kpureprem 31ech MOKHO CYMTATh MOJHOE BO300/a/1a-
Hie B 0011aCTH rOCYJapCTBEHHOTO TIPaBa JJOKTPUHBI KOHCTHTYIIHOHATN3-
Ma.' ToJIpKO rapaHTHPOBAHHOE Pa3/IeNIeH s BIACTeH, HATTMYHE OTIaKEeHHOM
CHCTEMBI CHEPYKEeK 1 [POTHUBOBECOB BBHIBOAUT CYJI M3-TIO TTOXO3PEHHH B 3a~
BHCHMOCTH OT aAMHHUCTPALMU U JAET EMY PEabHY0 BO3MO)KHOCTH BIIU-
STh Ha YCTAHOBJIEHHWE UCTUHBL
Cypelickast aKTHBHOCTB Ha CTaJUH TIPEIBAPUTEILHON IOJTOTOBKH MO-
JKeT OBITh peann30BaHa B pasNUuHBIX (PopMax, ogHAKO Haubonee sddek-
THBHBIMH, Ha HAIll B3TJIA/, ABIAIOTCA TaK Ha3bIBaGMBIE cyoelcKue cieo-
cmeeHHble Oelicmeus, HaTPaBIeHHbBIe Ha COOMpaHNe U JIeTaln3aluio Cy-
JIEOHBIX JI0KA3aTEIbCTB, & TAKKE npedsapumenshbie cyoebHble CLYUAHUL,
B KOTOPBIX yOOOHO KOHTPOJHPOBAThH MPENbsIBICHIE OOBUHEHUS, PABO-
MEpHOCTH apecTa u T. It. [Ieprast u3 3TuX (hOpM HCIIOTB3yETCs B COBPEMEH-
HOM TepMAaHCKOM CYIONIPOM3BOCTBE, BTOPAst — B MPOIIECCEe aHTTIHHCKOTO
tuna. OnHAKO cpa3y OTOBOPUMCS, YTO BEITIOIIHEHHE CYIBIMIU CIIEICTBEH-
HBIX JIeHCTBHH He JOJDKHO IIPeBpaL[aThCs B BEASHUE UMM IIPEABAPUTEIb-
Horo cieactusl. Cynbs B IyOIHYHO-COCTA3ATEIBHOM IIPOM3BOJCTBE He
MOXET OBITH CllefOBaTeNeM, TO €CTh IPHHUMATH [EJ0 K IIPOU3BOCTRY,
BBIIBUraTh U IIPOBEPSATH BEPCHH, NPEAbABISITE OOBUHEHHE, COCTABIIATh
3aKJIIOUEHHE IO Pe3ysibTaTaM CIEACTBHS U T. 1., TAK KaK 3TO HEU30e:KHO
BEJET K CMENICHUIO B €ro IeATeNbHOCTH (DYHKIIMA OOBUHEHHUS ¥ FOCTH-
. [loatomy cymeiickne CluencTBeHHbBIE ASHCTBUS B OOJIBIIHHCTBE CIy-
YaeB JOJDKHBI MIPOBOAHTHCS IO TPEOOBAHUIO CTOPOH. MHuIMAaTHBA Cyla
37I€Ch YMECTHA TOJBKO TOT/IA, KOIa pedb HIET O npogepke cobnooeHus
KOHCIMUMYYUOHHBIX NPAB YHACMHUKOS npoyeccd. AKTHBHOCTh Cyla HUKO-
1M 00pa3oM He JOJDKHA [IPEBPAIaThCs B HCTOYHHK JIBIDKEHUS YTOIOBHO-
ro aena. J{pyrumu cinoBamu, cyz He MOKET IIOAMEHITH OOBUHUTEIIS: TIPO-
JIOJKATh TIPOLIECC MPH OTKAa3e IOCJIEIHEro OT YrOJIOBHOIO MpeCieioBa-
HUS, TI0 COOCTBEHHOH WHHIHATHBE HCTPeOOBATh JIOKA3aTe/ILCTBA
3aBeOMO OOBHHHUTEILHOTO CBOHCTBA WIIM BOTIPEKU MHEHHIO CTOPOHEI 34-
HIUTHI IIPETOCTABRISITH OOBUHHTEIIO TOTIOTHUTEIEHYIO BOSMOYKHOCTh JIJIst
BOCTIOJIHEHHs COOPAHHBIX MM JIOKA3aTE/BCTB IlyTeM HANPAaBIeHNUs [ena —
Ha JIOTIOJTHUTENBHOE paccienoBanue. YTo sxe Torga ocTaercs oT cynelic-
MCHT HAC B3BICKATEIbHBINA KpUTHUK. OCTACTCS IJIaB-
HOE — TO, YTO COCTABIISIET MPUBHAK epUdiCOAHCMBEHHOCMIL TIOCTCOCTS3A-
TEJIBHOTO MTPOLIECCa, a MMEHHO 3aIIUTA ITPAB U 3aKOHHBIX HHTEPECOB 2padic-
0aH, YYacTBYIOIMX B CYIOIPOH3BOJCTBE. DTO, €CTECTBEHHO, O3HAYAET,
YTO CyJ] POSBIISICT AKTUBHOCTH MIPHU 3al[UTE IIPaB 0OBHHAEMOTO Ipakia-
HUHA Ha CBOOOY, TMYHYIO HETIPHKOCHOBEHHOCTE, IIPaBO He OBITh HE000C-

! KOHCTHTYHHOHATH3M — MOIUTHYECKAS CHCTEMA, OCHOBAHHAsA HA KOHCTHTYIUY U
KOHCTHTYHOHHBIX METOAAX MpaBieHus. B cOOTBETCTBHH ¢ HUM TOCHOJACTBO NpaBa obec-
MEUHBACTCA TOCPEACTBOM Pa3ACIeHUs TOCY/IapCTBEHHOM BIACTH HA TPH BETBH: 3aKOHOMA-
TEJBbHYIO, HCIIOTHUTENBHYIO U CY1e0HY10, KOTOPBIE HE3aBHCHMBI M yPaBHOBEIIMBAOT IPYT
npyra (cm.: Bonburoit ropuanueckuit cnosaps, ¢. 300, 577).

55




HOBAHHO ¥ HECIIPABEIUTMBO OCY)XIEHHBIM U T. I. B Toil ke Mepe 910 Kaca-
©TCsl M 3aIl[UTHI 3aKOHHBIX HHTEPECOB ITOTEPIEBIIEr0, YACTHOTO OOBHHHU-
TeJsl, TPAXKIAHCKOr0 HCTIIA, TPAKIAHCKOTO OTBETHUKA U p. A Kak OBbITh
€ TOCYIapCTBEHHBIMU OPTaHAMH YTOJIOBHOTO IPECIeIOBAHUS, HEYIKEIH
UX TIpaBa IIOCTCOCTA3aTEeNbHBIN CY/1 HE IOJDKEH CTOJIb )K€ aKTUBHO 3aliH-
mwars? KoHeuHo, T0MIKeH, OHAKO ¢ 00s13aTe/IbHON MONMPaBKOH Ha TO, YTO
MX 3aKOHHBIE HHTEPECH! B TOCTHHAYCTPUAIEHOM MUPE COCTOAT BCELIENIO
B CIIy’KEHHH OOINECTBY, TpakaHaM, a He Oropokparnueckomy Momoxy.
CrenyT Tax)Ke HMETh B BUY, YTO 3aKOHHOCTE HHTEPECca roCyJapCTBEH-
HOTO OOBHHMTENS OrpaHHYeHa TpeOoBaHUEM paBHOBecHs ((pyHKITHO-
HAJBHOTO PABEHCTBA) CTOPOH, M IPUCOSAUHEHHE K HEMY, 0OBHHHUTEIIO,
elle U Cya B Ka4eCcTBE JOMOIHUTEIBHOTO «B3BICKATES HCTUHBD) CIIO-
COOHO CEpBE3HO HAPYHIMTh ITOT XPYIKUI OasaHc, Yero Helb3s CKa-
3aTh B CJIydae OKa3aHHs CYIOM TaKOW Ke MOMOIIH rpakaanam. Beuen
32 UHPOPMAIHOHHBIM OOINECTBOM ITOCTCOCTI3ATEIBHEIN Cyl MOT OBI
BOCKJIMKHYTH: [a 3[PaBCTBYET Malloe, 4epe3 KOTOpOe OTKPHIBAETCS
fonpmmee! B ToM-To 1 cocToNT OTIMYMeE OyAyIIero cyaa OT BCeX MPes-
HIECTBYIOIIMX (HOPM, UTO OH IEPECTAET OTOKACCTBIBITHCS JIUIIB C TO-
CYZAapCTBOM, HO BBICTYIIAET OpraHoOM IyOauMYHOTrOo Auckypca. Obmas
rocyJapcTBeHHas OCHOBA (OPMHUPOBAHUS CYACOHBIX U CIIEICTBEHHBIX
OpPTaHOB HE JO/DKHA CIY)XHTh K UX B3aHMHOMY IPEIIIOYTEHUIO, BeIb
rIaBHas 3a7iada rocyaapcTBa 3aech — obecneyuts 3QGexTHBHOE pas3-
JeTeHHEe IIPOIEeCCYaNbHBIX (YHKITHH.

BnpoueM, akTHBHOCTh YYaCTHHKOB Ipoliecca BOOOIIE eCTh CyIie-
CTBEHHAs YepTa MyOIMYHOM COCTA3aTeNbHOCTH, H OHA HE OTPAHHYHUBACTCS
JIUILIG AEATeNFHOCTHIO MyONUIHOr0 OOBHHHTENI Win cyna. OHa HAXOAHUT
BBIXOJI TAIOKE B IIUPOKOM POYECCyanbHOl CamoesimenbHoCmu CTOPOHBI
3aIUTHI, & TAKKE ITOTEPIEBIIEro U TpaKaaHCcKoro nerua. OOBHHIEMBIH U
3aIATHUK IOTYYal0T BO3MOKHOCTh NPHHUMATH HA IMPEIBAPHTEIHHOM
paccieOBaHUH YUACTHE B CY/IEHCKIX CIICICTBEHHBIX AeiicTBhsIX. MeH-
HO B HUX CO3JAIOTCS HA 9TOH CTaAUM IJIABHEHIINE CyneOHbIC JOKA3aTelb-
cTBa (TIOKA3aHUS CBUIETENEH, MPOTOKOIBl OCMOTPOB, OOBICKOB H T. II.),
[O3TOMY IIPUCYTCTBHE OOBHHSAEMOr0 M 3aIIMTHHKA 3[€Ch OCOOEHHO I0-
ne3H0. OHM IMEIOT 61aroapst 3TOMy BO3MOXKHOCTH CBOSBPEMEHHO H, UTO
0COOEHHO BAXKHO, HENoCcpedCmeenHo 3HAKOMUTECS! C I0Ka3aTeIbCTBAMH.
Kpome TOr0, <OKHBOI» CIOCO0 03HAKOMJICHMS 3AlUTHI C MarepuasaMu
JieNa CIY)KHUT HHTepecaM He TOJIBKO 3aIUThI, HO U OOBHHEHHS, TaK KaK
NpUAAET PaccieoBaHUI0 HeOOX0IUMYIO OTIEPaTUBHOCTE U THOKOCTE. O0-
BUHHUTEIb HE MEHee NPYrHX YYaCTHHKOB IpOLEcca 3acIy)KHBAET IPaBo
peanu3oBaTh CBOM mpoleccyanpHbIi unTepec. Koraa xe Ha Hero BO3mo-
KeHa 00s3aHHOCTH eIle 0 Cy/a 3HAKOMHUTE OOBHHIEMOTO WIH 3alIATHH-
Ka cO BCeMH cOOpaHHBIMH MM MaTepuajaMy feina, OaJaHC CHII MOXKET
HE3aCJIy’)KeHHO CMECTHTHCS B MOJb3Y 3auTsl. HecKonbko yTpupyst, cka-
JKEM, UTO eCTh JHIeMMa — JIN00 3HAKOMUTH 3allUTy CO BCEMM MaTepua-
JaMy Jiefia, HO HUYero He JaBaTh €i JenaTsh, SO0 JaTh JellaTh BCE, YTO
OHA 3aX0UeT, HO HUYETro He MOKa3kIBaTh, KPOME TOTO, YTO OHA caMa yBH-
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jiur! TlepBblif BApHAHT — CIIEACTBEHHBIH, BTOPOH — COCTSA3aTEIbHbIH,
10O KTO CKasal, 4TO COCTA3ATHCS MOKHO, TOJIBKO HANlepe | IpeayIpeskas
comnepHuka 000 Bcex cBoux ranax? He yauBUTENIBHO, €CITH ITOCIE 3TOr0
1utassl He cOyayres. OcobeHHO BesMKa Takasi ONacHOCTh 110 AesiaM, CBS-
3aHHBIM C OPTaHU30BAHHON Ma()HO3HOM MPECTYNHOCTRIO, KOTOpas 0CTa-
HETCsI O{HOMH M3 OCHOBHBIX KPUMHHOJIOTHYECKHX ITPOOIIEM TPSIIYILETO Be-
Ka' i KOTOpasi, BO3MOKHO, SIBJIACTCS] HEH30EKHBIM CITyTHHKOM JTHOepaib-
HBIX TEHICHIIUIA pa3BUTUSI COBPEMEHHON IUBHIN3alnu.> Kak mokaseiBaeT
[IPAKTHKA, 9Ta ONACHOCTh COCTOUT B BO3AEHCTBUH CO CTOPOHBI Ma(hHO3-
HBIX CTPYKTYp Ha CBHETENEH, pe3yabTaToM Yero fABJSIeTCs ocliabaeHue
WK pa3pylieHie 00BUHUTENBHOH 10Ka3aTeIbCTBEHHOH 0a3bI B CyAeOHOM
paszbuparenbctse.® [Ipi HenocpencTBEHHOM crocobe 03HAKOMIIGHHUS 00-
BHHSIEMOTO C J0Ka3aTelbCTBAMH OOBHHHTENb, HCXOAS W3 TAKTHYECKHX
CcOo0OpaxeHNH U B HHTEpeCcax pacciueOBaHuUs, MOKET CaM pelliaTh, KaKHX
CBHUZETENeH CIeNyeT AOMPOCUTh Iepes CIeICTBEHHBIM CyAbeH yke Ha
MpeaBApUTENBHON CTAANH, a4 KaKUX LeJIeco00pa3Ho COXpaHHUTH JI0 Cyjaa
MEPBOI UHCTAHIUKU. DTO OTHIOAE He HAPYIIAET COCTA3aTeIbHBIX MPUHIIH-
[I0B, HO TIO3BOJISIET MyOIHYHOMY mporeccy ObITh 3Q(EeKTHBHBIM Cpe-
CTBOM YCTAHOBJICHHUSI HCTUHBI B HOBBIX KPUMHHOJIOTHYECKHUX YCIOBUSAX.
‘HouxombaTaHTHOCTH MyOIHYHO-COCTA3ATEABHOIO NOPsiAKa COCTOUT, Ta-
KiM 00pa3oM, COBCEM HE B TOM, 4TOOB! BOTKHYTh B 36MITIO INTHIK OOPHOBI
C [IPECTYITHOCTBIO, & B TOM, YTOOBI HE THIKATH UM B IIEPBOTO BCTPEYHOTO!

[ToMHMO «TOYEIHOTOY» yHACTHs 3AIIUTHI B CYACHCKUX CIEACTBEHHBIX
JeHCTBUAX NPUHIHIT AKTHBHOCTH TIPE/IITOAraeT ellle 1 [IPAaBO 3aILUTHI Ca-
MOI cBOOOIHO cOOMPATH JOKA3aTEeNLCTBEHHYIO HH(OPMALIUIO BCEMHU CIIO-
cobamu, He IPOTHBOPEUAIUMHI 3aKOHY. DTO 3HAYUT, YTO OOBHHIEMBIH U
3aIIUTHUK BIIpaBe HE TOJIBKO XOaTalCTBOBATH Nepe] cyaoM 00 uctpebo-
BaHMH JIOKA3aTEIbCTB, HO M HEMOCPEICTBEHHO BHI3BIBATH B CYJ CBOMX
CBUJIETENEH 1 AKCIIepToB. Takoe paciuupenue mpaB 3auiuThl TpeOyeT re-
PECMOTpa €€ POJIH B YTOJIOBHOM IIPOLIECCE, KOTOPAst HATOIHSIETCS 0COOBIM
myOnugHEIM cMbIciioM. OH yike He IpeIcTaBUTeNlb 0OBUHAEMOTro, a npa-
B03ACMYNHLK.

«Jlaxe B AeATEIBHOCTH 3alIUTHI, — yuTaeM Mbl y V. 5. DoitHuIKO-
ro, — 3ameuaercs Oospiuee U Oosblee pa3BUTHE 0043aTENBHOCTH IS
Hee CITY)KeHHUs! HHTepecaM JeJla U IPaBOCyAUs IPEANOYTHTEIBHO Mepe
YacTHBIMU MHTepecaMu oOBuHsemoro ... He Oyaydn HuM 9acTHBIM pe-

! Cwm.: Jlynees B. B. TlpectynHocTth XX Beka, c. 468—469.

2 Cwm.: Banoviues B. B., Cuuprog A. B. Opranu3oBasHas pecTyHOCTh H YTONOBHAs
rocTuims // Opranu3oBaHHAA MPECTYNHOCTL — Yrpo3a KyJIsType U AepikaBHOCTH Poccum.
CI16., 1998. C. 153—161.

3 To, 4T0 yrKe CETOfHs ITO BIOJIHE pealbHas yrpo3a, MOATBEpKIAeT cTaTHeTHKa. Ha-
upumep, no AanasM MBJ[ Pocenn, B 1995 1. B 57 peritonax cTpaHbl He ObIIO peaan30BaHo
HU 00HO20 JIeNa Orepyyera ¢ NPHBACUEHHEM K YTOIOBHOH OTBETCTBEHHOCTH WICHOB Oat-
JIITCKUX TPYTITUPOBOK, @ KXKI0€ MATOE U3 BCE-TaKM BO30YM/ICHHBIX YTOIOBHBIX A€ OBLIO
npeKpamieso npoussoiacTeoM. (Kyrukos A. CTabunbHOE pa3sBUTHE TOCYAAPCTBEHHOCTH He-
BO3MOHO 0e3 00y3nanus npectynsocetd // Munuuma. 1996. Ne 1. C. 8).
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MECJIOM, HH MPABHTEIBCTBEHHOM JOMKHOCTBIO, aIBOKATCKAs JIeATENb-
HOCTBb €CcTh cBOOOHAs npodeccus, B BUIaX MyOIMYHOI0 MHTEpeca OT-
npaBnsgemMasy.!

Bemie roBopmioce 0 TOM, 4TO MOCTCOCTS3AaTEIbHOCTh HCKIFOYAeT
CMEIIEHUE B OZHOM U TOM K€ peanbHOM IPOU3BOJICTBE COCTI3ATEIBHBIX U
PO3BICKHBIX Hayasl. TeM caMbIM OHA BBIXOAUT 3a Y3KHE PaMKH HI€abHOM
tunonoru. OAHAKO 3TO OAHOBPEMEHHO O3HAYAET, YTO B PUA3HbIX TPOU3-
BOJICTBAX PO3BICKHBIE M COCTA3ATeNIbHbIC Hayasla COCEACTBOBATH MOTYT.
Bosee Toro, 510 xemarensHo! [TocTcocTA3aTenbHbIM MOPSAOK HACTONBKO
CHJICH, YTO MOKET HE OOATHCS NMPUMEHEHUs PsIOM C COOOH HEKOTOPbIX
PO3BICKHBIX (hopM. [T1aBHOE, YTOOBI PO3BICKHBIE IPOLELYPhI 3aHUMAIH
CBOE €CTECTBEHHOE MECTO, KOTOPOE ONIPEAEISIETCS COOTBETCTBUEM P~
MeTa 1 METOZla IIPaBOBOTO peryaupoBanus. [IockonbKy po3bICKHOE Hava-
JI0 €CTh Pe3ynbTaT IPUMEHEHHs aAMUHHCTPATHBHOTO METO/1a IIPABOBOIO
pETYIMpOBaHUs B 00JIACTH CYHAOIPOU3BOACTBA, TO PO3BICKHBIE TPOLELy-
PBI YMECTHBI JTHITh B OTHOIIEHHH TAKHUX YTOJIOBHBIX JEIHUKTOB, KOTOPbIE
rpaHuyaT C aJMHHUCTPATUBHBIMH IPABOHAPYIIEHUAMH. DTO MEpBOE yc-
noBue. BTopoe cocTouT B TOM, YTOOBI pO3bICKHBIE (POPMBI HCIIONB30Ba-
JIHCH TOJIBKO C COIIacHst OOBHHAEMOI0 U MMEIH COCTA3ATENbHYIO albTep-
HatuBy. B Hacrosmiee BpeMs B yrOJIOBHOM IpOIecCe pAfd TOCylapcTB
MOKHO HalTH aHaJIOTM IOJOOHBIX PO3BICKHBIX mporenyp. [lpumepamun
MOTYT CIy>KHTh CyMMapHOE€ ITPOHM3BOJCTBO B OTHOLICHHH Mal03Ha4H-
TEJBHBIX MpecTyIuieHui (summary offences, petty offenses) B nporecce
AQHIIMICKOTO THIIA, TEPMAHCKOE INPOHM3BOACTBO B IOpsAKe CyaeOHOro
npukasa (§ 407—412 VIIK I'epmanun), GppaHiy3cKHA HHCTHTYT «IITPa-
(ha mo cornamenuto» (ctT. 524—528 YIIK dDpanimn).

Hrax, Ha 3HaMeHH Oylymero nocTcoCTsA3aTeIbHOTO MPOLECca MOKHO
Oy/IeT NpoYecTs — IPakJAaHCTBEHHOCTb, IUCKYPC, HOHKOMOATaHTHOCTS,
AKTHBHOCTB, CTPOTO€ pa3zesieHue (PyHKIHUH U paBEHCTBO BOSMOKHOCTEH
YHACTHHKOB.

§ 5. CUCTEMA ITPHUHIMITIOB COCTA3ATEJIbHOI'O IIPOLECCA

1. IToHsiTHE NPHHUHUIIOB M X CHCTEMA

CeMaHTHYECKU IPUHIIUIIBI — 3TO PYKOBOISIIIE HACH, OCHOBHBIE I1pa-
BUIIa JlesiTenbHOCTH. [10CKONIBKY MpaBo — 3TO, B CYIIHOCTH, 00111€0053a-
TelbHbIe TPeOOBaHHs CIPABEINIMBOCTH, TO IIPABOBBIE IIPHHIIAIIEL €CTh HE
9TO HHOE, KAK Mepa CIPaBeJIMBOCTH B MIpaBe. 3aKOH JIESTUTHMEH, TO €CTh
HMEET MPABOBOE COZIEPKAHHE MOCTOJIBKY, IIOCKOJIBKY OH OTBEYAeT MPUH-
unam npasa. OHE — He IPOCTO PHANIECKUE HIeH, @ 00BEKTHBHO He-
obxozumble 00111e00s3aTeNIbHBIE KPUTEPUH CIIPABEUTHBOTO U JOJDKHOIO B

' @otinuyxuit M. A. Kypc yronosroro cynonponssoactsa. T. I. C. 470—471.
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npase. Kakoe-1o Bpemst 9TH peryasaTopsl MPUCYTCTBYIOT B IIPABE HESBHO,
He Oy/1y4u TEOPETUYIECKH OCO3HAHBI X KaK ObI pACTBOPASCH BO MHOKECTBE
HOPM — KaK 3aKOHOJATEIbHBIX, TAK ¥ 00bYHBIX. OIHAKO ITO Mepe pa3BH-
THSI IIPaBa ¥ POCTA TPABOCO3ZHAHUS IPHHIIUIIBI BBIYIICHIIOTCS M3 [IPABO-
BOM MaTrepuu B KaYECTBE ONpPE/EACHHBIX IOPUAHYECKUX HIEH, a C pa3BH-
THEM FOPUINYIECKON TEXHUKH MOTYT 3aKPEIIAThCA B 3aKOHE (KaK MpaBH-
JI0, TIPH ero KoAM(MHUKALUSIX ) B BHIE OT/EJIBHBIX IIPABOBBIX HPEATUCAHHIL.
[TonyuyuB nmogoOHOE MPU3HAHKUE, OHU 0OPETAIOT OTHOCHTENBHYIO CaMO-
CTOSITENILHOCTD M HAYMHAIOT CIIY)KUTh CBOETO poja 0apoMeTpoM IpH U3-
MEHEHMAX TeKYILEro 3aKOHOATENBCTBA M KOMIIACOM AJIS JajibHeHIero
¢dopmupoBanus Impapa. Mrak, HPUHIMIIEL MpaBa, BO-NEPBBIX, MOLYT
WHIYKTHBHO BBIBOAMTBCA M3 HEKOEr0 MHOXECTBA HOPM, a BO-BTOPBIX,
(6onee paspuras Gopma) CyLIECTBOBATE B KA4eCTBE HOPMATHBHBIX I1Pe/I-
MUCAHUHN, 3aKPETLIEHHBIX B CIIEUAJILHO ITOCBAIIEHHBIX HM CTAThIX 3aK0-
HOZATeIbHBIX aKTOB. [IpHHIMIIEI MOTYT OBITH OOIIENIPABOBBIMHE, MEXKOT-
pacneBbIMH, OTPACIEBBIMH, a TaK)Ke [1eHICTBOBATh B paMKaxX OTIAEIBHBIX
HHCTHTYTOB TOH HJIM MHOM OTpaciu mpasa. He cocTapiseT HCKI0deHNs |
YTOJIOBHBIN MpoLEce, Iae paboTaioT BCe yKa3aHHbIE TPYIIIEL IPHHIHIIOB.
[Tpn 5TOM HEOOXOAMMO MMETh B BHY, YTO Ka)IbI THII CYIONPOH3BO/I-
CTBa — KaK COCTA3aTeNIbHBIH, TAK H PO3BICKHONW — HUMEET CBOIO 0CO0YI0
OPTaHMYECKYI0 CHCTEMY IIPHHIIMIIOB, HE TOJBKO HE COBIAAIOMINX C
MPHUHIMIIAMH TIpOLiecca MHOTO THIIA, HO, KaK MPaBIIO, UM OTKPOBEHHO
HPOTHBOIIOIOKHBIX. B TO e Bpems KaxKablil HeaabHBIH THII IpOLecca, B
CBOIO OY€pe/Ib, pacnanaeTcs Ha P ero BUJIOB, M KaKIas BUI0BAs CHCTE-
Ma IIPUHIHIIOB MOKET UIMETh CBOM 0Cc00eHHOCTH. [lockobKy ananus 06-
IIECTBEHHBIX SBICHUH Ieleco00pa3sHO HAYMHATH C HanboIee 3perbix
(hopM, B KOTOPBIX BCE CYHIECTBEHHbIE CTOPOHBI HCCIIEAYEMOTO IPeIMeETa
HOJIYyYHJIH MAKCHMAaIbHOE BBIPAKEHNE, BHYTPEHHIOK «aHATOMHIO CY/I0-
IIPOU3BOJICTBA TAKXKE CIEIyeT PACKPLIBATH HA PUMEPE CAMOTO Pa3BUTOrO
ero Buza. Kax Ob110 MOKa3aHO panee, HaHO0Iee 3pETIoil Pa3HOBHIHOCTHIO
COCTSI3aTEIBHOTO THUIIA B CHIIY JOCTHTHYTOIO YPOBHS COLMANU3AIIN 5B~
JsieTcs MmyOnMYHO-MCKOBOH Ipouecc. B HeM yrolloBHO-coCTs3aTe/bHAasA
uzies, 0CBOOOAMBUINCE HAKOHEL! OT BCAKOTO POJA YUY KIBIX JIEMEHTOB, Ha-
IIa CBOE JOrMYECKOE 3aBEpIleHKE, a CUCTEMA NMPUHIUIIOB OTIHIAeTCs
MaKCHMaJbHOMH Pa3BETBIEHHOCTBIO 1 MHOroobpasueM. [lostomy HMEHHO
ee MBI IIPHHIMAEM 33 KOHEYHbIH 00pa3el] CUCTeMBI IPUHIIUIIOB COCTSI3a-
TEJIBHOTO YTOJIOBHOTO MpoLiecca. DTH IPHHIHIILI [10 CTEHCHH OOIIHOCTH
MO’KHO TOApa3/eNUTh CIeyomnuM 00pasom.

1. OB1enpaBoOBbIE PHHIHIILL: 3aKOHHOCTh, CYyBEPEHUTET, pas/e/icHie
BJIACTE€H, PaBEHCTBO I'PaKIaH IEpesl 3aKOHOM U CY/I0M, HETIPHKOCHOBEH-
HOCTB JIMYHOCTH, JKHJIMIA U HACTHOM KU3HM U Ap. Ha3BanHEIE mONIOXNKE-
HUs TIPUHAIIEKAT K YUCIy (yHIaMEHTAIBHBIX Hadal IpaBOBOH CHCTE-
MbI. OHH 0TPaXKalOT T'YMaHHCTHYECKYIO CYILIHOCTh COBPEMEHHOTO MPaBa,
00€CreunBaroNero HeI0CTHOCTL U Pa3BUTHE Beero obiiecTna Graromapst
cB00OO/IE, TPABOBOH 3AMIMIIEHHOCTH H PABHONPABIIO HHAHBHI0B. O01I1e-
IIPAaBOBbBIE TIPHHLIMIIBI MPEIOMIISTIOTCS B YTOJIOBHOM CYZOIPOU3BOJICTBE B
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L[eJIbIi CIIEKTP HOPM, KOTOPbIE, HE BBITEKasi HEIOCPEACTBEHHO U3 COCTA3a-
TEJIbHOM HJIEH, TEM He MeHee OJTM3KH U CO3BYYHBI ei, 100 00111eH 0CHOBOM
U 371eCh U TaM SBJIAETCS InbepanbHOe MHPOBO33peHHE. !

2. MexoTpaciieBbie MPUHLIMITBL: HE3aBUCUMOCTH Cy/a, IIPOIecCyatb-
HOE PaBEHCTBO CTOPOH, HEAOIYCTHMOCTH IIOBTOPHOTO IPUBIICUYEHNSA K OT-
BETCTBEHHOCTH 34 OIHO U TO e AesHue (non bis in idem), ycraHoBIeHHE
HCTHHBI, OLIEHKA [OKA3aTeNbCTB IO BHYTpPEHHEMY YOEKICHHIO, Tiac-
HOCTH, HEIOCPEACTBEHHOCTh MCCIEJOBAHUS JA0KA3aTeNbCTB, IPOLecCy-
anbHas SKOHOMUS («IIpaBo He 0f00pseT MPOBOIOUEKY ), ABTOPUTETHOCTh
COCTOSIBILIETOCS I10 JIeNy Cy/1e0HOro perenus. 1o pyKOBOISIINE Hadaa
COCTA3aTEIBHOTO IPOUCKXOKACHIS, 00LINE HE TONBKO /IS YTOJIOBHOTO, HO
TaKOKe 1715 TPAKAAHCKOT0 U apOUTPaskHOTO NIPOIECCOB, @ OTYACTH — JJIA
MPOU3BOJICTRBA 00 aAMUHUCTPATHBHBIX IIPABOHAPYIIEHUIX.

3. OtpacieBsle yroloBHO-NPOLECCYaNbHbIE NPUHIHUIILL: TPUBUICTHS
sauuTel (favor defensionis), BKmIoWas Npe3yMIIIHIO HEBHHOBHOCTH U
TOJIKOBAHUE COMHEHHMH B IOJIB3Y OOBHHIEMOT0, 0OecIiedeHue paBa 00-
BHHAEMOTI'O B COBEPILICHUH MIPECTYIUICHUS Ha 3aIUTY. JJaHHbIe IPUHIIAIIBI
JIEUCTBYIOT TOJILKO B yTOJOBHOM IIpoliecce.

4. TlpuHLMIBL OTAENBHBIX COCTA3aTEIbHBIX WHCTUTYTOB YTOJIOBHO-
[IPOLECCYaNbHOTO MpaBa: MPUHIMII KIIOYBbDY, ONpelesAtoluil AeiicTBIe
YTLOJIOBHO-IIPOLECCYaIbHOIO 3aKOHA B IIPOCTPAHCTBE, IPUBUIIETHS TIPO-
THB CaAMOOOBUHEHUS (KHUKTO He 00s3aH CBHAETEIBCTBOBATH IIPOTHUB Ca-
MOTO ce0s»), HeIOMyCTUMOCTh [TOBOPOTA OOBHHEHSI K XyIIIIEMY, KIIPaB-
JIOW BIIAACET MPUCSHKHBINY, cBO00Ia 00XKATOBAHUS CYHeOHBIX peLIeHNH
U T. 4. Takoro pona NpUHIKUIIBL, MK IIPABUIIA, KAK €1e Ha3bIBalOT HEKOTO-
phI€ U3 HUX, OIPEACNAIOT XapaKTep OTAEAbHBIX HHCTUTYTOB YTOJIOBHOTO
IIpOLeCcca, YeM OTIMYAIOTCS OT OTPACIEBBIX, IPOHM3BIBAIOIUX BCE CTa-
JIUH CYIOMPOU3BOACTBA. B TO )K€ BpeMst KaKI0€ M3 ATHX MPABHII Kak ObI
HAXOJUTCS B OpOUTE OJHOIO U3 HA3BAHHBIX BBIIIE OTPACIEBOIO MIIH MEXK-
OTPACI/IEBOTO IPUHLIUIIOB.

2. Od1menpaBoBbIe NPUHIHIIBI

OO1ienpaBoBbIe IPHHIHIIBL IEHCTBYIOT BO BCEX OTPAC/IsIX IpaBa, HO
Ka)KIast 0TPacIlb BCE Ke MPUAaeT HM 0COOEHHOCTS, cielupuIecKyo Gop-
My BRIpa)KeHHS. Tak, HarmpuMep, Ha4yaao 3aKOHHOCTU B YTOJIOBHOM IIPO-
Llecce BBIIISIAMT HECKOJIBKO MHAUe, UeM B YTOIOBHOM IIpaBe, a pasjene-
HUE BJIACTEH 3/1€Ch — 3TO HE COBCEM TO K€ CaMoe, YTO B IIPABE KOHCTHUTY-
HHOHHOM. Takoe IOJIOKEHHE eCTeCTBEHHO, H0O KayKaas OTpaciib HMEeT
CBOW OCOOBIN MPeAMET ¥ METO/IbI PETYTHPOBAHNS, & 3HAYUT, BUIUT OHH U

; Bonee TOro, BO3SMOKHO, COBpEMEHHAA COCTA3ATCIIBHOCTD U CaMa €CTh NPOABJIICHHE

HEKOEr0 HOBOT'O OOMIEIIPABOBOTO MPHHIIMIIA — YCJIOBHO HA30BEM €r0 NPHHIHIIOM HHOUGL-
dyanbHol c60600bl, ~— COTIACHO KOTOPOMY JIFOOOMY MHAMBHTY TPEAOCTABIACTCA MAKCH-
MYM JIHYHBIX BO3MOYKHOCTEH /ISt OTCTaUBAHUA CBONX 3aKOHHBIX HHTEPECOB.

2 OrT9acTH, TaK KaK MPOM3BOACTBO 00 a/IMHHHCTPATHBHBIX TIPABOHAPYILICHHSX BKIIIO-
YaeT NG OTEIbHbIE AEMEHTHI COCTA3ATEIBHOMN NPOLEIypHL.
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Te ke OOIIEnpPaBOBbIe IPUHIUIIEI IO Pa3HBIMHU yraamHu 3peHus. Eme B
OOJIBIIEH CTEEHH 3TO OTHOCHTCS K M/I€aIbHBIM THIIAM YTOJIOBHOTO CY/I0-
pou3BoAcTBa. TOXK/IECTBO B COCTA3ATEIBHOM U PO3BICKHOM IPOU3BOJ-
CTBaX HEKOTOPHIX OOIIENPABOBBIX HIIH MEKOTPACIIEBBIX MPUHIIHIIOB (3a-
KOHHOCTB, IyOJHMYHOCT) B CHJIy JHAMETPATIbHON IPOTHBOIOIOKHOCTH
STHUX THUIIOB HMEET, [IABHBIM 00pa30M, 3THMOJIOTHUECKHI XapakTep, a ca-
MU 3TH Ha4yaJa HaIOJIHEHBI Pa3/IMuHbIM COZepKaHueM. PaccMoTpum oc-
HOBHBIE OOIIENPABOBBIE IIPHHIIUIILI, HMEIOIME OTHOIIEHHE K YTOJIOBHO-
My IIpOLecCy.

2.1. 3aKOHHOCTH B COCTAZATEAHLHOM YroJiIoBHOM Impouecce

3aKOHHOCTb B COCTS3aTENILHOM IpOLEcce MperonaraeT HeoOXoau-
MOCTB CTPOTOT0 COOMIOAEHMUS [IPABOBBIX HOPM, OJHAKO C MHOH LENIBI0 U
HHave, HeXKeTH IPU HHKBU3ULMOHHOM IIPOHU3BO/CTBE. 3aKOHHOCTH 3/1€Ch,
BO-TIEPBBIX, HE JBIDKYIIAs CHJIA MIPOLECCa, a Kpumepuil, HOKA3ameib Co-
OJII0/ICHHs] OCHOBHBIX YCTOEB COCTSI3aTeIBbHOCTH. BO-BTOPBIX, OHA Mpe/-
[OJIaraeT He MEeXaHUUYECKOoe CleqoBaHue OykBe (hOpMaIbHBIX Mpeamnuca-
HUH, a COOIIOfIeHHe OTIPEICTIEHHOTO Npasoso2o pedicuma.' 3aKOHHON CUH-
TACTCS Takas TpoLeaypa, IpH KOTOPOIl He CTpamaioT obujenpagosole
NPUHYUNBL, & TAKOKE TIPUHITUIIBL pAGEHCMEA CMOPOH U HE3ABUCUMOCIU CY-
Jla — 3TH KpaeyroJbHble KAMHH COCTS3aTeIbHOTO CYIOIPOH3BOICTBA.

Hapymienue paBeHCTBA CTOPOH MOXET MUMETh MECTO B CIEIYIOUIHNX
CIyqasx:

a) NPUMEHEHHE OJIHOM U3 CTOPOH (OOBIMHO YTOJIOBHOTO MpECIIeN0Ba-
HUST) K Apyroi (Kak mpaBmiIo, K 0OBHHIEMOMY, MOJ03PEBAEMOMY) TIPH-
Hy K/1eHHs 6e3 JOCTaTOuHBIX OCHOBaHUI U 6e3 CyeOHOro KOHTPOIIS;

0) BBezeHHE B 3a0I1yKI€HHE OIHOM U3 CTOPOH OTHOCHUTENIBHO €€ TIPaB,
a TaK)Ke yMOJYaHHe O HUX TaM, re 0e3 pa3bsCHEHUS MPaB HEBO3MOKHO
00ecreynTh PaBEeHCTBO CTOPOH;

B) JIMIIEHME TOH WA APYTOH CTOPOHBI I(P(PEKTUBHONU BO3ZMOKHOCTH
3HAKOMHTECS C TPeOOBAHUAMU U [JOKA3ATEIBCTBAMH, NPEICTABICHHBIMH
B CYII €€ IIPOLIeCCyalbHBIM IPOTHBHIKOM, a TAKXKE IPUHUMATH YYaCTHE B
HX Cye0HOM HCCIIeI0BaHHH;

I) JHIIeHHe OOBUHSIEMOIO BO3MOXKHOCTH 3aIHIIATECS IPOTHB
MPeIbSIBICHHOIO0 OOBHHEHMUS MM CTECHEHHUE €T0 B 9TOM IIPaBe;

1) HapylUeHHe MpaBui favor defensionis (IPEeNMyILECTBA 3AILUTHI), B
TOM YHCJIE PE3yMITIHH HEBUHOBHOCTH;

€) MpoBe/ieHNe Cy1eOHOro pa3dupaTe/bCTBa B OTCYTCTBHE OOBHHIE-
MOT0, €CJIM KM HE 3asIBJIEHO XOJaTalCTBO O 3a0YHOM PaCCMOTPEHHH JIeIa;

’K) OTpaHUYEHUE IIPH JOKA3BIBAHHU OOCTOSTEIIECTB [1€/1a MIPOU3BOAHBI-
MU JI0Ka3aTeIbCTBAMH, €CIIH HMeeTCsl (haKTH4eCKas BOSMOKHOCTD Mpefi-
CTaBJIEHUS (ZIOCTHIKUMOCTB) JOKA3aTEIbCTB IIEPBOHAYATBHBIX;

! Kakoro Hu rapajioKCajbHO, MOHATHE 3aKOHHOCTH B COCTA3ATEIIBHOM MMpolecce omu-

K€ K MNOHATHIO IMpaBa, Y€M 3aKoHa. BrITh MOKET, MTOITOMY B ElHTJTO-aMCpP!KaHCKOﬁ cocTA3a~
TENBHOM lOpPllIH“lCCKOﬁ TpaAHUHUH IPHHATO HCIIOJB30BATH TECPMUH «ooncHas npasosds
HpOl{E()_Vpﬂ», @ He «3UKOHHOCMbY.
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3) gpe3MepHas NPOJOJKUTEIBHOCTE IIPOLEeCCa HIIH IIPe/IBApPUTEIbHO-
ro 3aKJIIOYeHHsT, B0O OOBUHIEMBIH [IPU 3TOM OOBIYHO OKA3BIBACTCS B 3HA-
YHUTETBHO XY/IIIEM IT0JIOKEHHH, 9eM OOBHHHUTEb.

[TpuHUHI HE3ABUCUMOCTH Cyla CTPAJACT, CCIIHU:

a) Cyl MPUCTPACTEH MO0 UMEIOTCsI 00CTOATENbCTBA, CTABIIINE IIOJ
COMHEHHE ero 0ecCIpuCcTPacTHOCTD;

©) Ha Cy/1 BO3JIOYKEHO BBINOJIHEHHE (DYHKIMH, NPHCYLIUX 00OBUHEHHIO
WM 3aIUTE;

B) Cy[ CBSI3aH IPEAyCTAHOBJIEHHBIMU MpaBHJIAMH OLEHKH HOKA3a-
TEJIBCTB;

T') Cyj JOILyCKaeT B IPOIECC IPeACTaBIEHHbIE CTOPOHOMN J0Ka3aTelb-
CTBa, HECMOTPSI Ha JOMYIICHHBIE [IPH UX COOUPAHUH POy eccydnbhble Ha-
Pyulenus, XapakTep KOTOPhIX TAKOB, YTO OHU 0OBEKTUBHO OCTABISIOT CO-
MHEHHUST B JIOCTOBEPHOCTH IMOMY4YEeHHBIX AaHHBIX. Cyn, Takum oOpaszoMm,
HONAAaeT B 3dGUCUMOCHIL OT JOOPOCOBECTHOCTH UIIH HEI0OPOCOBECTHO-
CTH CTOPOHBI, IPEACTABUBIIIEH 3T JOKA3aTeJIbCTBA.

Hapy1ieHue npuHINIOB paBEHCTBA CTOPOH U HE3aBUCUMOCTH CyZia 03-
HAYAET OJHOBPEMEHHO M OTCTYIUIEHHE OT IIPOUMX IIPHUHIMIIOB U IIPABUII
COCTA3ATENILHOCTH, HOO BCE OHH BBITEKAIOT U3 9THUX Hadal. [logobHsre ae-
(heKTE mpencTaBIsIOT COO0U cywyecmeenHble HapyuleHus TIPOIecCyab-
HOH (OPMBI U pedicuma 3aKoOHHOCMY B YTOIOBHOM CYIOTIPON3BOICTBE.

Opuanueckue MOCneACTBHS TAKOrO pofa HapyIIEHWH MOTYT OBITH
PA3IUYHBI, B 3aBHCUMOCTH OT TOTO — B0CHONHUM UITH HeB0CHONHUM TIPH-
YHHEHHBIH [IpU 9TOM Bped. KpurepueM BOCIIONMHEHUS SBISIETCS BOCCTA-
HOBJICHHE PABHOBECHS CTOPOH M HE3aBHCUMOCTH cyfa. Tak, Hampumep,
HOAyYeHHUEe MPHU3HATEIBHBIX MMOKa3aHHH OOBMHIEMOTO IIyTeM MIpUMeHe-
HHS K HEMY HACHIIMSA B XOJIE IIPEABAPUTENIEHOTO PACCIEA0BAHMNS TTOJIPhIBA-
€T PaBeHCTBO CTOPOH, NPHUYEM HX [ApUTET IIPH MIPOU3BOJCTBE JAHHOIO
CJIEJICTBEHHOTO JEHCTBUS Y)Ke HE MOXET ObITh BOCCTAHOBIIEH «3aHHM
yriciom». [103ToMy pesyibrar [0mpoca pUAMYECKH HHYTOXKEH, Aaxe
€CJIH ITOJTYUYEeHHBIE TAKHM CITIOCOO0M IOKa3aHHs OOBUHIEMOTO OKA3aJIHUCh
npasauBEIMU. HanipoTHB, €CNi I0103peBaeMBblil UM OOBHHSAEMBbIH BOTIpE-
KU 3aKOHY He OBUI IpeayIlpeXxaeH ClieoBaTe/ieM O CBOEM IIpaBe He Jja-
BATH IIPOTHB Ce0s MOKa3aHMUs, O/IHAKO 3asIBUII B CYJI€, YTO JAHHBIH e PeKT
HUKAK HE ITOBIUS HAa €r0 TOTOBHOCTh IIOMOYb CHIEACTBUIO, 9TO O3HAYAET,
YTO PAaBHOBECHE CTOPOH (haKTHIECKH He ObIIIO HAPYIICHO, d TIOITyYCHHBIE
ITOKA3aHUs COXPAHSIOT IOPUINUECKYIO CIITY.

Hpyroit npumep. [IpoBenenue oOpicka 06e3 ydacTus MOHATHIX — He-
BOCIIOTHMMOE HapylIeHUe, TaK KaK Helb3s1 BEPHYTHCS B IIPOLIIOE U IPO-
BECTH TO XK€ CaMO€ CIEJCTBEHHOE AeHCcTBHE BHOBb. COMHEHHUS B A0CTO-
BEPHOCTH IOJIYYEHHBIX IIPH 9TOM JAHHBIX UMEIOT HeyCTPaHUMbIN XapakK-
Tep. [lo3ToMy MPOTOKON MOHXOOHOr0 OOBICKA JOJDKEH OBITH NpU3HAH
HE3aKOHHBIM, HEAOIIYCTUMbIM [I0Ka3aTelbecTBOM. C Ipyroi CTOpOHbI, Ta-
KO€ OTCTYIUIEHHE OT TpeOOBaHMI 3aK0HA, KAaK OTCYTCTBHE HOATIHCH TTOHS-
THIX B IIPOTOKOJIE, MOXKET OBITH MPEOJONEHO B Cy/E MpPH JOIpPOCce MOH:-
TBIX, €CITH OHH MOATBEPIAT (HAKT CBOETO YJYACTHS B CICICTBEHHOM AEH-
ctBun. COMHEHHS B JIOCTOBEPHOCTH ITOJIyMEHHBIX B X0ZIe 00BICKA JaHHBIX
TaKkuM 00pa3oM MOTYT ObITh ycTpaneHbl. OCTaBasCh II0 CBOEMY XapaKTe-
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PY CyILIECTBEHHBIM BBH/LY [TOCSTATENbCTBA HAa HE3aBUCHMOCTE (00BEKTHB-
HOCTB) Cy[ia, IT0I00HO0e HapyIIeHue, Oy Iy dH BOCIIOIHEHO, 00Jiee He Hapy-
LIaeT IPUHIIMI CyAeHCKOW HE3aBHCUMOCTH, a IIOTOMY He JOJDKHO YHHUTO-
XKaTh U JOITYCTUMOCTH JOKa3aTelbCTRA.

Hexoropsle nporieccyanbHble HapylUIeHUS MOTYT CHHTATBCS Hecyuje-
cmeeHHbIMU, TaK KaK OHH HE TIOAPHIBAIOT PEKUM 3aKOHHOCTH B COCTSI3a-
TeJILHOM Tporiecce. Tak, HanpuMep, IPUCYTCTBHE B 3aJie CyaeOHoro 3ace-
JaHus U MosIoke 16 JeT, He ABIAIOIErocs MOACYAUMbIM, ITOTepIIeB-
IIMM ¥ CBUIETENEM, €CTh HapyllleHue TpeOoBaHus 3aK0OHa, TeM He MeHee
OHO He BJjiedeT 3a c000 OTMEHBI IIPUTOBOPA MM NPU3HAHKS HEIOIMYCTH-
MBIMU IIOTY4EHHBIX B CyeOHOM CIIEACTBHHM JJOKAa3aTeNbCTB, HOO HUKAK He
OTpaKaeTCs Ha COXPAHEHUH PABEHCTBA CTOPOH M HE3aBUCHMOCTH Cyra.
To 5ke MOXXHO CKa3aTh O HE3HAYHTEIFHOM HAPYLIEHUH CPOKOB ITpEIBapU-
TENBHOTO pacclIefOBaHUA WM CydeOHOTO pacCMOTpeHHs — Jiena;
HApyIIEHUU TPABHI IIOCIECTBEHHOCTH, €CJIU 3TO HE CBA3aHO C yIIeM-
JIEHHEM 3aKOHHBIX MHTEPECOB II0J03PEBAEMOT0, 0OBHHAEMOTO U HE OTpa-
KaeTCs OTPHULIATENIFHO Ha 00BEKTHBHOCTH U IIOTHOTE PacClie/I0BaHMUs; Ha-
PYLUCHUH HEKOTOPBIX CBOMX IIPOLIECCYaNIbHBIX O0s3aHHOCTEH OOBHHSE-
MBIM, CBUZI€TENIEM, TIOTEPIIEBIIUM (HallpuMep, 0043aTeNbCTBA O SBKE 110
BBI3OBY CIEIOBATEN, IIPOKYpOpa M Cyaa), KCIEPTOM, CIELHAJIHCTOM,
JIUYHBIMHE IOPYYHUTEISIMH U T. 1. BipoueM, Ipu3HaH#e IpoIecCyaabHOro
HapyLIeHHs HECYINECTBEHHBIM C TOYKH 3PEHHUS 00€CIIeYeH s OCHOB CIIpa-
BEJIMBOTO M COCTA3aTEIBHOIO CYIOIIPOM3BOJCTBA COBCEM HE O3HAYaerT,
4TO OHO HOJKHO OcTaBaThes 6e3 mocnencTBuit. OqHako hopMbl pearupo-
BaHMs Ha HECYIL[ECTBEHHBIE IIPABOHAPYIIIEHUS TO/DKHBI OBITh HHBIMH, YeM
Ha CyILECTBEHHbIE, — 3TO He IPU3HAHUE HUITOXKHBIMHU COOpPaHHBIX JIOKa-
3aTeNIbCTB, NMPHHATHIX MPOLECCYANbHBIX PEIIEHUH U COBEPIUIEHHBIX aK-
TOB, @ BEIHECEHHE NPETyNIPEKACHHM, IIPEACTABIEHUH, YaCTHBIX ONpee-
JeHUH, HAJIOXKEHUE JEHEXKHBIX B3BICKAHHH, yOaJeHHE HapyLIUTENS IO-
psnka M3 3ana CyneOHOro 3acefaHus, HaJOXXEHHE IUCHUIUIMHAPHBIX
B3BICKAaHHH, IEPeiaya Jesia 110 IOACIeICTBEHHOCTH ¥ TOACYJHOCTH H T. 1I.

IOpuan4eckne MOCIENCTBUS IPOLECCyaTbHbBIX HAPYIIEHHN IS eiia
MOT'YT OBITB pa3/IN4HbL. B OIHUX CITy4asx OHM HMEIOT YaCMHbIL XapaKTep
1 3aKJIIOYAIOTCS B YTpaTe OTAJIbHBIMH 10KA3aTeNnbCTBAMHU AOIYCTHMOC-
TH, HETIPABOMEPHOCTH TeX MJIM MHBIX JeHCTBHUH yYaCTHUKOB IIpOLecca 1
HpOLeCCyaIbHBIX pelieHuH. Takoro poa HapyIIeHHs HEe OTpaKarTCs Ha
cyan0e Bcero yroaoBHoro gena. OnHako eCTh HapyIIeHUs 006uje2o Topsi-
Ka, KOTOPBIE HCIJTIOYAIOT 3aKOHHOCTH BCET0 IIPOU3BOICTBA IO [1eTy U IIpHU-
HSTOTO [0 HEMY HTOTOBOTO PEIIEHUs! (IPUroBOpa, ONpEaeTIeHUs HIIH T10-
CTAHOBJIEHUS O NPEKpPAIEHUH JieNa U T. .). Bce HecywecmgenHbvle Hapy-
weHss OTHOCATCS K uicly yacmuslx. CyleCTBEHHbIE HApyIIEHUS MO2ym
Obmb YacTHRIMU. Bynyuu camu 1o cebe HEBOCIIONHUMEI, OHU BCE XK€ J10-
IIYCKAIOT 3aMEHY HEJIOITyCTUMBIX J0KA3aTeNIbCTB, HE3aKOHHBIX MIPOLECCY-
aJbHBIX aKTOB IPYTUMH, OTBEYAIOIIMMH IIPaBOBEIM TpeOoBaHusM. biaro-
Jiapsi ’TOMY BO3MOKHO COXPaHEHHE peXMMa 3aKOHHOCTH Mpoliecca B Ie-
aoM. Tak, HanpuMep, HCKJIIOUMEHHNE U3 YHUCJIA JOKAa3aTeNIbCTB MOKA3aHHM,
ITOJYYEHHBIX IIPH ITOMOIIH HE3aKOHHBIX METOIOB, MOXET OBITh KOMIIEH-
CHPOBAHO JOIPOCOM TOTO XK€ JIUI[A C COOMI0NEeHHEeM BCeX TpeboBaHuMH 3a-
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KOHA; HE3aKOHHOE [IOCTAHOBJIEHHE OpraHa O3HaHUs 00 0TKase B BO30YK-
JIeHUM YTOJIOBHOTO JIeJla OTMEHEHO IPOKYpopoM U T. 1. CylleCTBEHHbIE
HapyIIEeHUs TAaKKe MOTYT ObITh OOIIUMH, HO BCE 0Owjue TIpolieccyaiib-
HbIE HApPYIIEHUS CyIecTBeHHBI. Kiaccuueckue npuMepsl — HapyIlieHue
TIpaBHI 00 HCTOYHHKAX YTOJIOBHO-IIPOIECCYAIbHOIO IPaBa, ACHCTBHH
YTOJIOBHO-TIPOIIECCYaIbHOTO 3aKOHA BO BPEMEHH U IPOCTPAHCTBE; OCY-
IIeCTBIECHUE CYAONPOHU3BOACTBA HEKOHCTUTYLIMOHHBIM OPTaHOM H T. H.
C camoro Havyaa ofoOHbIe AEINKTHI IPEBPAIIAlOT BCIO CyAeOHYIO IIpo-
LIENypPy B HE3aKOHHOE JICHCTBO, a e Pe3yNbTaThl JIMIIAIOT IOPUIHYECKON
cuibl. HOTIA 00O1yiie HApYIIEHUS TIPOU3PACTAIOT U3 YACIMHbIX. ITO MO-
JKET UMETh MECTO B CITydasx, KOIJa HapylieHHe 0 CBOCH MPUPOAE SBIIsI-
eTCsI CYIIECTBEHHBIM, a 3aMEeHA HeJOITyCTUMOTO JOKA3aTeIbCTBA HITH He-
3aKOHHOTIO aKTa CBOEBpEMEHHO He Ipou3sBeeHa. Hampumep, HapyuieHne
TpeboBaHui 3aKkoHa 00 oOecreyeHIr 0OBUHAEMOT0 HIIH [TO03PEBAEMOTO
MOMOIIBIO 3ALIUTHIKA BHAYAJIEe UMEET YacmHoe 3Ha4eHNe U MOXKeT OBbITh
ycrpareHo. OHaKoO OCTaBIEHHE ero 0e3 BHUMAHUS IPOKYPOPOM, CYIOM
MOKET IIPUBECTH K TIOPOKY BCETO MPOMU3BOICTBA 10 AETY M HE3aKOHHOCTH
[IOCTaHOBIEHHOTO IIPUrOBOPA.

IToxBozs uTor cka3aHHOMY, IPOLECCYaTbHbIE HAPYIICHHS B COCTSA3a-
TEJILHOM IPOLECCe MOKHO KJIaCCHMUIIMPOBATH:

a) 10 0O eKmy 6030elcmais — Ha Cyujecmeetible HapyIIeHHs, TIOCATa-
IOLIME Ha OOIIEPaBOBbIe MIPHHITUIE], & TAKKe OCHOBOIIONATAIOIINE MEXK-~
OTpPACIIEBBIE IIPUHIIUIIBI PABEHCTBA CTOPOH M HE3aBUCHMOCTH Cy/1a, 4 BMEC-
TE€ C HUMHU U pedcum 3aKoHHOCMU B CYIOTIPOU3BOACTBE, U HeCylyecmEeH-
Hble, IMEIOIIIE B KAaUeCTBE CBOMX O0BEKTOB MHBIE OTHOICHMS;

0) o Gaxmuueckum nocieocmauim — Ha 60CHONHUMbIE, TO €CTh 10~
IyCKAIOLINE BOCCTAHOBJIEHHE C IOMOLIBIO AOMOJHUTENBHBIX IIPOLIECCY-
aJBHBIX ACHCTBUH PABHOBECHs CTOPOH M HE3aBHCHUMOCTH Cyaa U T. ., U
HEe8OCNONHUMble, UMEIOIIIHEe HeoOpaTHMBIi XapakTep;

B) TO JOPUOUHECKUM NOCTeOCMEUIM — Ha UACHIHble, IMEIOTIIE CBOUM
Pe3yAsETaTOM HEAOIYCTHMOCT OTAENBHBIX OKA3aTeNILCTB, HEPaBOMEp-
HOCTBh T€X WX HHBIX NPOLECCYANbHbIX PEIeHUM W NeHCTBUH, U 0buyue
IpolieccyalibHble HapyIIeH!s, NOAPHIBAIOIINE PedtCliM 3AKOHHOCHIL BCETO
TIpOLIecca U BIEKYILHE HeTIeHCTBUTENbHOCTh UTOTOBOTO PEIIEHHU 10 JIeIy.

3aKOHHOCTb — 3TO CHPABEONUBOCHb CYIOTIPOU3BOACTRA,' HO CIIpaBe/i-
JMBOCTH He a0CTpaKTHAs, a TOYHO B3BELICHHAs Ha Becax MpaBoCyaus, e
IIpaBa YeN0oBEKa eCTh Mepa MyOnuIHOoro uHTepeca. MoyKHO CKa3aTh, YTO
IIOHATHE 3aKOHHOCTHU B COCTS3aTE€IBHOM IIPOLIECCE OTPAKAET CaMy CYILl-
HOCTB rocmuyuil. «PyKoBosIee Hauano 3aKOHOAATENFHOM BIacTH — ro-
CymapCTBeHHOE Ornaro B OymylieMm, PyKOBOISIIEE HAYaNO MPaBUTENb-
CTBEHHOM BIACTH — Ienecoobpa3nocTs. CynebHas BIacTs NPH3BIBAETCS

! Tak, KIacCCHYECKOE PHMCKOE IIpaBO HCXOAWIO M3 MakcHMbl: «lex respicit

aeguitatem» — 3aKOH yBa)KaeT CIIPABEIIMBOCTE. 3HAMEHHUTHIN YIIBIIHAH OMPEIeIIsl IPaBo-
CYAME U IOPUCTIPYACHINIO KaK TI03HAHUE 00XKECTBEHHBIX M YEIOBEYECKHX el M HAyKy O
crpaseTBOM U HecnpaBeaimBoM. (Cu.: Aurects! FOcTirUMaHa, ¢. 25). CII0BO «IOCTHIINI
TaKKe 03HAYAET CIIPaBeTHBOCTb.
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K OCYIIECTBIIEHHIO B TOCYAAPCTBEHHOMH KU3HH Hadasla 3aKOHHOCTH, —
roBopuu M. S1. @oiinumkmi.'

3aKOHHOCTh MOYKET PACCMATPHBATHCS, KPOME TOTO, U KaK /MexXHUKO-I0pI-
Ouyeckuil TTPUHIINII, CBA3AHHBIHA HE TOJILKO C NPEOJIOTIEHHEM [IPaBOHAPY-
MIEHUH, HO M C MoaK06aHuem TIPABOBBIX HOPM B TIPOIECCe HX TIPUMEHe-
HUSI, COOMIONEHNS M UCIIONB30BAaHMS YYAaCTHHKAaMH mpornecca. TonkoBa-
HUE HOpPM IIpaBa HAlle€HO Ha YCTPAHEHHE COMHEHHMH U HESICHOCTEH,
JIOITYILEHHBIX TIPH H3JI0KEHUH IPABOBBIX HOPM B 3aKOHOJATEIbHBIX aK-
Tax, a TAKKe Ha HHTePIIPETalnio 0000IIEHHBIX TPABOBBIX OHATHH B 1ie-
JISIX TIpaBOpeayn3anuu. B 9ToM cMbIcie NPUHLUI 3aKOHHOCTH Tpedyer
HCIIOJIh30BAHUS BCEX HEOOXOAMMBIX CPECTB U METOIOB FOPHIHYECKOTO
TOJIKOBAHMS [UIS BBIACHEHHUS ACHCTBUTENIHLHOTO CMBIC]IA 3aKOHA U yCTpa-
HEHMsI KOJUIM3UH MPaBOBBIX HOPM. Tak, mpu HECOOTBETCTBUU aKTa rocy-
JlapCTBEHHOTO WJIM HHOTO OpraHa 3aKoHy Cy/[I JI0JDKEH IPHHATH PEIICHNE B
COOTBETCTBHH C 3aKOHOM, a B CIydae 0OHAPY/KEHHS, 4TO CaM 3aKOH Ipo-
tuBopeunT KoHcTuTyuu, — cortacHo KoHcTuryrpm.

2.2. PaBeHCTBO IpazkJaH nepej 3aKOHOM H CyIOM

[IpaBoBOE paBeHCTBO BCEX JIIOZIEH €CTh OTIIPaBHAs TOYKA TIPEACTaBIIe-
HUI O CIIPaBEUIMBOCTH U YEJIOBEYHOCTH, MO0 «JIHIIb OTHECACH K YeTIOBe-
Ky [laBmy, Kak k cebe momgo6HOMY, yenoBek [leTp HaYMHAET OTHOCUTHCS K
camomy cebe, kak k denoBeky».’ B cr. 19 Koncruryuu PO npososria-
[IAeTCS PAaBEHCTBO BCEX Meperl 3aKOHOM H cyoM: «[ ocyaapcTBO rapaHTH-
pYeT paBeHCTBO IIPaB U CBOOOJ YeIOBEKA H TPaXKJaHWHA HE3aBHCHUMO OT
I10J1a, Pachl, HALIMOHATEHOCTH, SI3bIKA, [IPOUCXOKACHHS, HMYILECTBEHHO-
IO U JI0JDKHOCTHOTO ITOJIOXKEHHS, MECTOKUTEIIBCTBA, OTHOILECHHS K PEJIH-
THH, YOe)KISHHUH, IPUHAUIEKHOCTH K OOILECTBEHHBIM 00bEIUHEHHAM, a
TaKKe IPyrux 00CTOATENBCTBY. DTO K€ 0OLIENPABOBOE MOIOKEHHE BOC-
MPOM3BOIUTCS U B POCCHICKOM YIOJOBHO-NPOILECCYaTbHOM KOJEKCE.
Bceeobmas nexapanus npas yenoseka (ct. 10) eme 6ornee pagukanbHa —
OHA YTBEP)KIAET MPABO KaXKIOTO YeI0BEKA Ha CIPABEUIUBBIM Cyl Ha OC-
HOBE 110711020 PAaBEHCTBA.

Kak MO)XHO BHIETb, TAaHHBIH MIPUHIIUIT PETYIHPYET B TIPOLIECCE MPaBoO-
BOE TOJIOKEHHE Yenosexa. VIHade roBopsi, OH HE IMEET HEIIOCPEICTBEHHOTO
OTHOUICHHS K TIPABOBOMY TIOJIOKEHUIO FOCYAAPCTBEHHBIX OpeaHO8, BELy-
HIMX TIPOIECC, — CIIEI0BATENs, IPOKYpOpPa, Cy/la. DTO €CTECTBEHHO: BE/b
TIOCJIE/IHIE HE MOTYT HMETh HU HALIMOHAJIBHOCTH, HU Packl, H KOH(ECCHO-
HaJIbHOH (PEeNUruo3HON) MPUHALIEKHOCTH, HE COCTOAT B TOJIUTHYECKUX
00BbeIMHEeHHSIX U T.1. BMecTe ¢ TeM ciieioBaTesnu, Cyibu U ApYrHe T0HKHO-
CTHBIE JIMI[Aa — JIFOIM U TPAKIAHE, TI0ITOMY IPH 3aHSITHH UMM COOTBET-
CTBYIOILIETO IIPOIECCYATLHOTO MOIOKEHHS Ha HUX TaK)Ke PacIpOCTpaHseT-
sl AIGHCTBUE JAHHOTO MpUHIKMA. TaK, HeIPaBOMEPHO OTKA3aTh IPAXJaHHU-

Dounuyku M. A. Kypc yronosroro cynonpoussoactea. T. [. C. 158.
2 Mapxe K., Inzense @. Cou. T. 23. C. 62.

3 3ax 967 65
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HY B [IpaBe HCIONHATH HOJHKHOCTH CIIEA0BATENS; CYAbH, TPOKYpOpa HIIH
BCTYITUTh B 3TOM KaueCTBE B JIEJIO JIUILB IT0 TOH TIPUIMHE, UTO Y HETO «He-
TTOAXOIAINAS HAIMOHANBHOCTD, MO, TIPOUCXOXKIEHUE H T. 1.

Paserncmeo neped npoyeccyanshbim 3aK0HOM TOHUMAETCS KaK OIHA-
KOBBIE [UIsI BCEX YCJIOBHS, IPOLEAYPH! H KOMILIEKC IIPOLECCYaTbHBIX Ta-
paHTHl B paMKax 3aHHMAaeMOT0 JHIOM IpPOLECCYaTBHOTO MOT0KEHHSL.
CremyeTt MOIYEPKHYTh, YTO PABEHCTBO Hepel 3aKOHOM He 03HA4YaeT, YTO
paBa ¥ 00S3aHHOCTH BCEX YYACTHUKOB IIpoIiecca a0COMIOTHO OJUHAKO-
BbL. BO-TIepBBIX, KOMILIEKC dTHX IIPaB U 00A3aHHOCTEH BapbUPyeTCs B 3a-
BUCHMOCTH OT 0COOCHHOCTEH BLIIOTHAEMON TEM HIIM HHBIM YUACTHHKOM
HpOoLECCYanbHOR @yHKkyuu. SICHO, UTO MpaBa U 00SI3aHHOCTU IOTEPIIEB-
IIEr0 He MOTYT OBITH IPUPABHEHBI K IpaBaM U 00S3aHHOCTAM OOBHHSIE-
MOTO MJTH 3aIlIUTHUKA U T. II. BO-BTOPBIX, Jake /UIA OMHHUX U TeX JKe KaTe-
TOPHUH YHaCTHHKOB IIpoIlecCyanbHas popMa MOXKET IupdepeHInpoBaTh-
Csl C YYETOM UX MHAWBUAYAILHBIX 0COOEHHOCTEH (BO3pacra, COCTOSHUS
37I0POBBSL U T. /1.), O YEM YK€ TOBOPIIIOCH PAaHEe MPH PACCMOTPEHHHU BOII-
poca 0 AeHCTBHM YTOJ0BHO-IIPOLECCYaTFHOTO 3aKOHA BO BPEMEHHU U IIPO-
CTpaHCTBE. ,

Pasencmeo neped cyoom 0O3HAYIAET, 9TO CyH 00s13aH HE OTHABATH HHKO-
MY npednoumeHnus o MOTUBAM COLIMAIBHOTO, UMYIIECTBEHHOTO U HHOTO
xapaktepa. [Ipu 5ToM yrioMHHAHKE B TEKCTE 3aKOHA JIHIIE O Cy/ie CIIeyeT
TOJIKOBATH PACIIMPHUTENIBHO. B camom mene, Bpsi i KOMY-TTHOO0 B FONOBY
[IPUIET MBICHb, YTO TPAXKIAHE PABHEI JIUIIb TIEPE] CYZIOM, & OPTaHbl IIPe-
BapUTENBHOTO PaccieqOBaHuUs JTHO0 IPOKYPOP BOIBHBI IIPOBOAUTE BCA-
YeCKyr JUCKPUMHUHALNIO. B TO ke BpeMsi yMECTHO U OrpaHHUYHTEIIFHOE
TOJIKOBAHHE JTaHHOTO Te3uca. Ha mpakTrke MyIIeCTBEHHOE, COLHANIBHOE
IIOJI0YKEHHE, HAIIMOHAJIBHAS U TOCYIAPCTBEHHAs! IIPHHAIEKHOCT JIIOeH
U Ipyrue 00CTOsTeNbCTBA IMYHOTO MOPS/IKa He MOTYT HE YHIHUTHIBATHCS B
MpOLECCyalbHOH esaTensHoCTU. Tak, Hanpumep, 3aJioT Kak Mepy mpece-
qeHUs] OECCMBICIIEHHO NMPHMEHATH B OTHOIIGHHH HEUMyIHX. B sTom
CMEBICIIE TIOJIOXKEHUE COCTOATEIBHOTO JIUIA [P BOSHUKHOBEHUH IIeper
CIIEIOBATENIEM AUIEMMBIL, KAKYIO MEpy IPECeUeHus H30paTh — apecT HIx

| 3aJI0T, MPE/NOYTHTEIIFHEeE, YeM HEeCOCTOATEeNIFHOTO, KOTOPOE B MOIMOOHOM
CHTYAIINH, CKOpEee BCET0, YTOIUT IO CTpaxy. BaxkHo, onHaxo, 9T00B! Ta-
KO€ MPEANOUTEHHE HOCUIIO HE CyObeKTHBHEIN, 8 00BEKTHBHBIN Xapakrep,
TO €CTh OBLIO MPOAMKTOBAHO HCTHHHBIMU HHTEpECaMH MIPABOCY/INS, a He
JMYHBIMHA CUMITATHAMU WITH aHTHIIATHSIME [IPABOTIPUMEHHTEIS.

2.3. IlpuHuun pasyeaeHus BJACTel U YroJI0OBHBIH npouece

[Ipunnun pazdenenis nacmell — KpaeyroibHBIN KAMEHb COBPEMEH-
HOTO KOHCTUTYIIMOHAJIN3MA, MOJUTUYECKOH CHCTEMbl, OCHOBAHHOM Ha
KOHCTUTYLIMH U KOHCTUTYLIMOHHBIX METO/axX IpaBieHms.! B coorser-
CTBHHM C HUM TOCIOZCTBO IpaBa 00ecreanBaeTcs IOCPEACTBOM pasielie-

! Cw.: Borb ol ropuaHgeckuii cosaps, ¢. 300, 577.
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HUS TOCYIapCTBEHHOH BJIACTH HA TPU BETBHU: 3aKOHOJATEIILHYIO, HCIIOJI-
HUTENBHYIO U CyNeOHyI0, KOTOpbIE HE3ABHCHMBI M YPABHOBELIUBAIOT APYT
apyra. Camo co0oif pa3ymeercs, 4To IPHHIINI, ASKIapUPYIOIIHI B YUCIIE
TIPYTHX HEe308UCUMOCb CYOEOHOU 6n1aCm i, UTPACT 3HATUTENILHYIO POJIb B
CYIOIIPOM3BONCTBE. bosee TOro, IMEHHO OH OIpPEAETSIeT €r0 CospemeH-
Hblll COCTSI3aTeNbHBIN 001MK. be3 cor3a ¢ KOHCTUTYIHOHATIH3MOM IIPaBO-
CYIHIO OBLIO CYXIEHO B30HTH Ha roNirody HHKBU3HIIUH WM HABCETAA OC-
TaThCsI B CKOPIYIIE apXau4ecKoi 0OBHHHUTENBHOM Gopmbl. IMeHHO moj-
JHHHAS HE3aBUCHMOCTE, KaK OBUIO YCTAHOBIICHO HAMH paHee, O3BOJIIET
CYLY aKmugHo BKIFOYHATHCS B [IOMCKU UCTUHBI I10 JIeJTy U HapsITy C paBeH-
CTBOM CTOPOH CIIYKHT B COCTSI3aTEIEHOM IIPOLIECCE 3aJI0TOM CODIIONEHHS
MIPOIIECCYANBEHON 3AKOHHOCHILL.

HesaBucumocTs cyna pa3mersieTCss Ha GHEWHION W GHYMPEeHHIOH. !
W ecny BHYTPEHHSS HE3aBUCHMOCTh €CTh YHCTO MPOLECCYalbHBIN (MEX-
OTpAaciIeBON) MPUHITUIT U IIOTOMY OYAET pacCMOTpPEH HIDKE, TO BHELIHSS
HE3aBHCUMOCTb — 3TO Ta YacTh OOIIENPABOBOTO NPUHIIAIA pa3/ieIeHuUs
BIIACTEH, KOTOpast HEIIOCPEACTBEHHO BTOPTaeTCsl B YTOJIOBHOE CYOOIIPOM3-
BOZCTBO, 00pa3ys 31ech psijl mpoueccyanbHbIX HopM. WM. . ®oitauikmit
OIIpeieIsieT BHENIIHIOI CaMOCTOSITENBHOCTE CyeOHOH BIACTH KaK «TaKoe
TOCYIAapCTBEHHOE IIONOKEHHE €€, KOTOpPOe 00ECIIeUNBACT KAXKIOMY Cymy
OTIIPaBICHKE CyAeOHBIX (PYHKINH HE3aBHCUMO OT KaKUX Obl TO HU OBLIO
MOCTOPOHHUX BEJOMCTB HJIH JIUL, COOOPA3HO 3aKOHY W MCTHHHBIM HHTE-
pecaM mpaBocyaus».” B cocTsa3aTensHOM CYHOTPOM3BOACTBE BHEIIHSS
HE3aBHCHMOCTB Cy/ia BEIPAXKAETCA B CIEAYIOMINX IIPOIIECCYaTbHBIX MO0~
KEHHIX: *

e TonmpKO Cynm BIpaBe OCYIIECTBIITH IIPABOCYAWE, TO €CTh HHUKAKHE
BHECyeOHbIE TOCYJapCTBEHHBIE OPraHbl HE MOTYT PELIaTh YTOJIOBHLIE
Jena.

» Ka)xzioe JTUII0 UMEET IIPaBO Ha 0ObIYHbLLU, UL eCIecmBeHHblI, CYI,
WIIH, MHaYe TOBOPSI, NOJDKEH OBITh 3allpeT Ha CO3JaHHe IPE3BEITAUHBIX CY-
noB ad hoc, a Taxxe IPOU3BOJILHYIO TEPEIady [eia B CYl HEOOBIIHOM IS
JAHHOTO JINIA FOPUCTUKIHY (HHOM TeppUTOPHUATEHON WK IIEPCOHATBHOH
MOJCYIHOCTH). :

* Cyz caMOCTOSTENIBHO IPUMEHSIET 3aKOH, He 00paIasch 3a pa3bsicHe-
HHUEM €ro K APYTUM TOCYAApCTBEHHBIM BJIACTSAM. DTO IOJIOKEHHE BhIpa-
xaercs OpMyION puMcKoro mpasa: lex non deficit in justitia exhiben-
da — 3axoH He uMeeT IPOOENIoB, KOria pedb UAET O IPE0CTABICHHH MIpa-
BOCY/IHSL.

V' Cwm.: @ounuyruii M. A. Kypc yronossoro cynonpoussonctsa. T. I. C. 158-—195.

2 Tam xe, c.158.

3 MBI He pacCMaTpUBAeM 31ECh P/l FOPHIAMIECKHMX FapaHTHIl BHEWHEH cyneHCKoH He-
3aBHCHMOCTH, KOTOPHIE OTHOCATCS O CBOEH OTpacieBOH MPUHAIIEXHOCTH HE K yrOJI0B-
HO-TIPOLIECCyaIbHOMY IPaBY, a K Cy0yCTPOMCTBY: HE3aBUCHMOCTE CyAeOHOH BIacTH B 06-
JacTH CyneOHOro ympaBieHHs, HECMEHSEMOCTh CYyHAeH, HECOBMECTUMOCTBH CyIEHCKOM
CITY>KOBI ¢ APYrUMHU NPOdECCHAMM; CYNSHCKUA HMMYHUTET U T.11.
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* Pemenus cyna HMEroT 00513aTeNbHYI0 CHUILY [t UCIIOJIHHUTENBHOM T0-
cynmapcTBeHHOI Biactu. He3aBucuMocTs CyneOHOM BacTy OblIa OBl He-
BO3MOYKHA, €CJIM ObI HCIIOTHHUTENbHAS BIACTH CaMa OTIpEeNsiia, BhITIO-
HATH €1 cyneOHble permeHust niu HeT. Cyll B 3TOM cIydae BRIHYKAEH OB
OBI IOACTPAaHBATHCS MO MONUTHUKY HUCIOTHUTEIBHON BJIACTH, a 3aKOH
MIOZIMEHSIICS aIMHHUCTPATUBHBIM YCMOTPEHHEM.

* 3aKOHO/ATENb He MOAMEHSIET Cy/l B OLIEHKE JoKa3aTrensbcTB. Lex non
exacte definit, sed arbitrio boni viri permitit (zam.) — 3akon He onpeodens-
em MmoyHo, HO hpedocmagisiem c8ob00y O CYHCOeHUs. CRPaBedIUGO20
yenogexa. 3aKOH, B TOM YHCIIE IPOLECCYaNbHBIH, U Cyda 00s3aTelIeH.
Ho 3akoHOmaTens 1omKeH GOpMyIHpPOBATh JTHITE OOIHE TIPaBHIIa MTOBE-
nenus. Korma ke oH BriazmaeTt B M3IHIIHIOI Ka3yaIbHOCTb, MBITAsICH Mpe-
JOTIPEIENISTh 10 CBOEMY BKYCY CylneOHBIE peIeHHU, JIETHTUMHOCTE CaMO-
ro 3aKOHa MOBHCcAET Ha Bosocke. [loaTomMy cocrTsizarenbHOe CyaoIpous3-
BOJICTBO BCETAa C TMONO3PEHHEM OTHOCHIJIOCH K ITOIBITKAM YCTaHOBUTH
IIOCPE/ICTBOM 3aKOHA XKECTKHE IPaBUiIa JOMYCTHMOCTH JOKA3aTeNbCTB,
BH/ B HUX IIOTOJI3HOBEHIE 3aKOHOMATEIIS CEeNIAThCs Cyabet 3aounbiM, &
3HAYUT HECOCTSI3ATENFHBIM. DTHUM He OCIIAPHBACTCS [IPABO 3aKOHOJATEIIS
YCTaHABJIUBATL OMpPEICICHHBIH PEXXUM COOUPAHUS U TPOBEPKH 0KA3a-
TEeJNBCTB, ONHAKO MOCIENCTBYS €ro HAPYUIICHUs OLECHUBAIOTCS CYIOM II0
BHYTpPEHHEMY YOeXIOeHHI0. M TOMBKO eciH JOIyIIeHHOe HapyIleHHe
SIBILIETCS CYUY€CINBEHHbIM, TIOIYISHHOE JOKA3aTEIECTRO JOIDKHO IPHU3HA-
BaThCs cyoom HenommycTiuMbiM. [IpuMedarenbHo, YT0 aHTTUHCKUT MOPdO-
JIOTHYECKUI THIT CYIOTIPOU3BOACTBA, HanbOIee OIU3KUIL K COCTA3ATelIb-
HOW MOJIEIH, TPATUIIMOHHO He MPU3HAET JKECTKUX PAMOK JOILyCTHMOCTH
[IOKa3aTeJILCTB, IPEIOCTABIISIS pEIIaTh 3TOT BOIpoc cyay. Tak, Hopma 00-
I[ET0 IPaBa YCTAHABIHBACT, YTO KIIPU3HAHHE OOBHHSAEMOTO, IIOIYICHHO
C HapyLICHUEM 3aKOHA, MOXXET CIIY)KUTH JOIyCTHMBIM JOKA3aTeIbCTBOM
BHHOBHOCTH, KOTJIa OHO C/I€IaHO CBOOOIHO H JOOPOBOJIBHO, TO €cTh 0e3
JABJICHHS HITH YIPO3BI CO CTOPOHBI IOJIKHOCTHBIX JTHI. COrNacHo ke u3-
BECTHOMY IpeneaeHTy 1o aeny Keropyma (1955 ), «mokazaresibcTBa, Mo-
Jy4eHHBIE C HApYIICHUEeM 3aKOHa, MOTYT OBITH MCKITIOUEHBI [0 yCMOTpe-
HUIO CyIbU, €CIH IIPABHUJIO O AOIIYCTHMOCTH TAKOBEIX OyJIeT AeHCTBOBATE
HECIIPaBEIINBO 10 OTHOIICHHUIO K OOBUHAEMOMY».!

[IpuHIun pazfgencHus BIACTEH MMEET ONpEIelsioliee 3HaUeHHE I
pelIeH st Borpoca 00 akTHBHOCTH CY/Ia, 0 9eM YIKe IIJIa pedb IIPH OIUCa-
HUH ITyOIUYHO-MCKOBOH Pa3HOBHAHOCTH COCTS3aTeILHOIO Ipoliecca.

2.4. CyBepeHHTET B YTOJI0BHOM IpolLecce

CyBepEHUTET €CTh He3A8UCUMOCHb U 8EPX0BEHCHB0 BIACcTU. Pa3nnya-
10T 20Cy0apCmeeHbill, HAYUOHALbHbIN U HAPOOHbIL CyBepeHNUTET.> [ocy-

! Heydon J. D. The illigally obtained Evidence // The Criminal law Review. October,
1973. P. 604.

2 Cwm.: BosbIo# IpHINYECKHUH CIIOBApk, ¢. 663—664.
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JAPCTBEHHBIN CYBEPEHHUTET — 3TO HE3aBUCHUMOCTH TOCYIAPCTBA B MEX-
JYHapOJHOM acIleKTe M €ro BepXOBEHCTBO BHYTPH CTpaHbl. Bo BHemHeH
cdepe HE3aBUCHMOCTH TOCYJapCTBEHHOW BIACTH IPOSIBIET Ce0s Kak
NPUHYUN HeBMewamensemea TOCYNapcTB BO BHYTPEHHHUE Jiesia IpyT ApY-
ra. B obnactu 1ocTHIIMM npuHyun HeemMewamenscmed 03HAIAeT, YT0 HU
OJIHO rOCYAAPCTBO HE BIIpaBe MpeAlpUHUIMATh HUKAKHIE aKITUH, PACIIPOCT-
paHSoUMe ero cyncOHy0 IOPHCIUKIIMIO HA TEPPUTOPUIO OPYTHX TOCY-
JapcTs 0e3 3aKOHHO BBIPAXEHHOTO cortacus nocneqaux. [Ipuvennurens-
HO K BHYTPEHHEH IIPaBOBOM IIOJIUTHKE M3 CyBEPEHHUTETA, IOHUMAEMOTO
KaK He3asucUMocmy TOCYIAPCTBA, BBITEKACT MepPUmMopuaibHbili npuH-
yun [NEeHUCTBUS YTOJIOBHO-MIPOLECCYaabHOTO 3aKOHA, COTJIACHO KOTOPOMY,
HEB3Upasi HAa MECTO COBEPUICHUS NIPECTYILICHISI, TIPOU3BOICTBO IO yro-
JIOBHBIM JleJ1aM Ha TEPPUTOPUH CTPAHbI BEAETCS B OPSIIKE, YCTAHOBICH-
HOM €€ YTOJIOBHO-IIPOLIECCYaNbHBIM 3aKOHONATEIbCTBOM.

CyBEpEeHUTET KaK 6EPX08EHCHB0 TOCYNAPCTBEHHOM BIACTH B YTOJIOB-
HOM IIPOIIECCE COCTOUT, B0-HEPBbIX, B TOM, YTO CaM IOPSIOK MPOU3BOLI-
CTBa IO YTOJOBHBIM [I€JIaM MOXET OBITh yCTAHOBIEH TOJBKO rocymap-
CTBOM B JIMIIE €TO 3aKOHOAATENILHOTO opraHa.! Bo-emopuix, U cyneOHas
BJIACTh, U IPOKYPOPCKUI HAA30p, KaK IPABHIIO, IOTYIAIOT CBOU IIOJIHO-
MOYMSI HEMOCPEACTBEHHO OT BBICIIUX IOCYIAPCTBEHHBIX HOJDKHOCTHBIX
JIUIT ¥ OpraHoB — IaBsl rocygapcrea (@panmus, WMcmanus, Wranus,
Benvsrus u np.)?, peske — napnamenta.’ Cynsu Bepxosnoro Cyna Poccwuii-
ckoit @eneparuy 1 ['eHepanbHBIN IPOKYPOp HA3HAYAIOTCS BEpXHEH masia-
ToMt mapnamenta — Cosetom Denepannu mo npeacrasienuto [Ipesunenra
Poccnn, cynpy HIpkecToSIIuX henepanbHbIX cynoB — camuM [Ipesnaen-
ToMm (ct. 128, 129 Konctutymmu PD). B-mpembux, IMEHHO TOCYIAPCTBO
ITOCPEICTBOM MPOKYPOPCKUX, MOTULEHCKIX B APYTHX OPraHOB OCTABJISI-
eT 3a cofo¥ MpaBO HA YrOJIOBHOE IIPECIEIOBAHHE IO MOAABILIIOLIEMY
YHCITy TIPECTYIUICHNH, @ YTOJIOBHBIE CYIBI BBIHOCST IPUIOBOPEI IMEHEM
TOCyHapCcTBa.

Hayuonanenwiii cyseperumem, 03HaYAIOUN TTOJHOBIACTHE HAIUH,
€€ BO3MOXHOCTh OTIPEENATh XapakTep CBOEH HAIMOHAIbHOW JKU3HH,
oOHapyxuBaeT ce0s B chepe IOCTUITMK KAK NPHUHIUIT HAYUOHATLHOZO
A3vbika cyoonpouzsodcmea. CoOrnacHo eMy IIPOU3BOACTRO IO YTOIOBHBIM
JlenaM B 00IINX Cynax BEACTCs Ha TOCYIapCTBEHHOM S3BIKE FUIU HA S3bI-
Ke OONBIIMHCTBA HACENICHUS NaHHOW MECTHOCTH, a OTACIBHBIM y4acT-

! B ommume 0T yroloBHOrO MpOMEcca B MPaKAAHCKOM M apOUTPaKHOM MPOH3BO/-

CTBax HOOITyCKaeTCA TpCTCf/‘KCKaﬂ npouenypa, nopsagox KOTOpOT\;I MOXKET YCTaHaBIHUBAaTHCA HE

TOJIBKO 3aKOHOM, HO ¥ CaMHUM TpeTCﬁCKHM CyaoM 1160 ero YIpeaAUuTEIAMHU.

2 Ha3sHaueHHMIO TIaBOi rocynapcraa cy)]eﬁ MpEeAUIECTBYET B 3THX CTpaHax 06Cy)KLlC‘

HHE KaHIUAATyp Ha 3aCelaHUH KOHCTHTYLIMOHHOTO TOCYAapCTBEHHOT0 OpraHa, 00BIYHO Ha-
3BIBAEMOTO BRICIINM COBETOM MAaruCTpPaTypsl.

3 B CILA ¢enepaibHble Cyibi HA3HAYAIOTCS IPE3NAEHTOM [0 COBETY M ¢ cornacus Ce-
HaTa, OJJHAKO Cy/bH B Cy[ax MITATOB Yallle BCero BeIOMpatoTcs. B AHDmiN GoIbIIHHCTBO CY-
JleH Ha3Ha4aeTcs KOPOHOM 0 TMPEMIOKEHHIO TopA-KaHIepa (npeacenarens [Mamarsr sop-
J10B). B 10 5xe BpeMs MUPOBBIE CYIBH Ha3HAYAKOTCS HEIIOCPEACTBEHHO JTOPA-KAHIUIEPOM.
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HHUKaM MPOLEcca, He BIA/ICIOIINM B JI0CTATOYHON CTEIICHH SI3BIKOM, Ha KO-
TOPOM BeJIETCSI IPOLECC, MPENLOCTABISIETCSI BOSMOXKHOCTD Y4aCTBOBATh B
IPOM3BOJICTBE IO ACITY Ha POJHOM SI3BIKE C TOMOIIBIO OECIIIIATHOTO Iepe-
BOIYHKA.

Haponusiii cyBepeHUTET, TO €CTh MOJHOBIACTHE HapOaa, 00JajaHue
MM CPeACTBAMY ISl PEabHOTO YUACTHS B YIIPABICHHUH JeIaMu 00IecTBa
U TOCYJApCTBa, B YrOJIOBHOM IIPOILECCE PEAlHM3yeTCs Hepe3 HapOIHBIN
3JIEMEHT B COCTAaBE Cyna (MPHUCSHKHBIE 3aCeNaTeIH; HapOIHbIE 3aCeIaTeNH,
win meddeHsr); B pslie CTpaH — TaKXKe Yepe3 BEIOOPHOCT HACEICHHEM
MHPOBBIX ¥ HEKOTOPBIX APYTHX Cymei. VIMeHHO HapOIHBIA CYBEPEHUTET
obecrieunBaeT 0COOYI0 aBTOPHUTETHOCTH IIPHUTOBOPA, OCHOBAHHOIO Ha
BEPIMKTE MPUCSDKHBIX — 3TOTO IJlaca Hapo/a, KOTOPBIH IPEBHHUE IIOYUTA-
11 m1acoM 60xeuM (vox populi, vox dei — zam.), a Yinssam BaskcToH Ha-
3bIBaJl HapbepoM, OXPAHSIONMM HapoaHble cBOOOMEI. HarmoHansHeIi 1
HApPOJHBIA CYBEPEHHTETHI 0COOSHHO TECHO CBSI3aHBI C COCTA3ATENbHBIM
Ha4alaoM, Tak Kak 00ecrednBaroT yCIOBHs Ul PABHOTO CIIOpa CTOPOH
(HaLMOHATBHBIN A3BIK CYHONPOM3BOMICTBA) M HE3aBUCUMOCTH cyma (Ha-
POJHBIN DJIEMEHT).

2.5. IIpMHUHMITBI HENPHKOCHOBEHHOCTU JTUYHOCTH,
SKUJTMILA M YACTHOM JKU3HU

Hasgaunsre TIPUHIOUIIBI — OCHOBA IIPABOBOI'O CTaTyCa YJIEHOB I'pax-
JAaHCKOTO O6IIICCTBa, TAE rocyaapCTtBO HE MOXET IIPOU3BOJIBHO BMEIIH-
BaTbCAd B HUHIUBUOYAJIbHYH) JXH3HB. Henpukocuogemiocmb JUYHOCMU
TPaJMLIHOHHO YCMAaTPUBAIOT B TOM, YTO HUKINO HE MONHCEN NOOGEPEHYMb-
CcA 3adepofcaﬂmo Uiy 3aKIO4YeHUIO UHave, KaK 6 Ciy4asx, npebycmompen—
HbLX 3AKOHOM, U npu cOOMOOeHUL hopm, npednucanuvix 3akoHom. OTHAKO
JaHnHas (i)OpMy.Tla cama 1o cebe HENOCTAaTO4YHa, TaK KaK OCTaBJISAE€T BO3-
MOXHOCTb IJIA MaHI’IHy.TI}ILII/Iﬁ C 3aKOHOM. CO3218.€T05{ orracHass HJIIXO3M1,
HTO CTOHMT JIUIIb HOPMATHBHO YCTAHOBHUTH OCHOBAHHA apecTa U Mpenyc-
MOTPETH [JI1 HETO HEKYIO ITIPOUENYPY — H HEIIPHUKOCHOBEHHOCTD JINYHOC-
TH obecniedena. Ho BeCh BOIPOC B TOM, KaKUM 3aKOHOM ¥ Kakumu hopma-
MU OOCTaBJICHO 3aKIIIOUEHHe T0J] CTPaxy. Beas ocHOBaHMS MOTYT OBITH
©e30perkHBI, a IpOLelypbl HECIPABEIUBEI — TOTIA JAHHOE OIpeiere-
HHE (paKTHYECKU IPUKPBIBAET Y3aKOHEHHBIH IIPOU3BOJL. DTO 00CTOSTENb-
CTBO, IIO-BUAUMOMY, €11I€ CMYIIAJIO0 MEPBOIIPOXOALIEB B obmacta IipaB 4e-
JIOBEKA, KOTOPBIE TBITAINCH BEIHTH 32 Ipeesbl OpMaIbHbIX AeHHUIIHI
M HaWTU codepwcame/szbze TapaHTUHU HEIIPUKOCHOBEHHOCTH JIMYHOCTH.

Tax, B Buune o npasax, gononnusiiem B 1789-1791 rr. Koneruryuuio CLIA, oroapu-
BAETCs, UTO «...OpJepa Ha oOBICK M apecT OyayT BBIAABATHCA JIUIUE 110 OCHOBATETbLHBIM
(mpaBOMOR00HEIM) TPHYHHAM, MOATBEPKACHHBIM TIPHUCATOH MITH TOP/KECTBEHHBIM 00e-
manuem» (mompaska IV). @pannysckas [lekimapanus mnpaB dYeioBeka M TpaKAaHUHA
1789 r., rpo3s HaKa3aHHEM 32 nPOU3EONBLHbLI TIPUKA3 00 apecTe (CT. 7), 9TUM He OrpaHHYH-
BAETCA U JaeT 00IIeTeopeTHYeCKoe pazbsicHeHe: «CB00O/Ia COCTOUT B BOBMOXKHOCTH /€~
JaTh BCE, YTO HE MPUHOCHT Bpeaa ApyroMy. Takum o6pasoM, OCyHIECTBIEHHE ECTECTBEH-
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HBIX MPAB KAXK/IOTO YeJ0BEKA BCTPEYaeT JHIUIb T¢ FPAHHIIb], KOTOPBIE 00ECHEUHBAOT MPO-
YUM WieHaM 001eCTBa MOTb30BaHHE TEMH JKE CaMbIMH TnpaBaMH. rpaHHL(bl 3TH MOT'YT OBITE
OIpeaesICHBI TOIBKO 3aKOHOMY. (CT: 4).l I

OnHako JaHHBIH TOCTY/IAT INOepaIr3Ma XOPOIl B MONUTHIECKUX JEeK~
Aapamusx, Ho cpa3sy ke TyCKHEET, KaK TOJILKO peyb 3aXO/UT O BeIlax KOHK-
PETHBIX. Y HAC K HEMY €CTh HECKOJIBKO BOIIPOCOB. [lepBbIif — eciu orpa-
HHUYEHHE CBOOOIBI HHINBHU/IA ONPABIAHO TOIBKO TOTZA, KOT/Ia OH CBOMMHU
JIeHCTBUAMU HAHOCUM 6ped NPYTUM TaKUM K€ HHIMBHAAM, TO Kak, Ha-
npuMep, 00bACHUTH MPABOMEPHOCTH IOJCTIECTBEHHOIO apecTa 0OBHHSI-
€MOro, KOTOpBIH 0 MPHUroBOpa cyda OQHIIMATHHO CYUTAETCS HEBUHOB-
HBIM B COBEpIIEHHH IPECTYIUICHHS, & 3HAYNT, U He IPHIMHIBIINM Bpeaa?
ITosTomy 0OBsICHEHNE U3BATUH U3 HEMPUKOCHOBEHHOCTH JINYHOCTH, CO-
CTOAIEE B COBEPILICHUY JIMLIOM NIPECTYIUICHUS, MOXKET ObITh YMECTHBIM B
YTOJIOBHOM IIpaBe, HO AJISl COCTA3ATENIFHOTO MIPOIlecca He TOIUTC. Apec-
TOBBIBAIOT HE 3a COBEPUICHHE MPECTYIUIEHUS, a B CBA3U C 0OCTOSATENb-
CTBAMH, BO3HUKIIUMH BHYTPH» IIPOLEILYPBI CYA0IIPOU3BOACTRA. [pyroi
BOIIPOC — TPAHUIIBI YbeH HHIMBU/IYaTbHON CBOOOIBI IIPECTYITHIL aPECTO-
BaHHBIM, KaKne IpaBa HaApyIIMI CBOUM IoBefeHueM B nporecce? [leproe
00BsICHEHHE, KOTOPOE MPUXOAUT HA YM, — IIpaBa IOTEPIIEBILET0, TIPEXKIE
BCEro €ro NnpaBo Ha CyAeOHYIO 3alIUTY, KOTOpOe OOBHHAEMBIN NeHCTBH-
TEJIbHO MOYKET CTECHUTH, CKPBIBAsICh OT Cy[a, MEIIasi YCTAHOBICHUIO UC-
THHBI U T. 1. Ho moTepneBmnii ecTh qaneko He B KAKIOM YTOJIOBHOM JIeje
(opmanbHbIe COCTABBI MPECTYIIEHHUH U T. 11.). Torna 00BHHIEMOMY IPO-
THBOCTOMT JIMIIEL TOCYIAPCTBEHHBIH OpraH YTOJIOBHOTO MPECIeqOBAHHS.
Ho nubepanpHas JOKTPHHA IPOBOIUT [UIIOPATUCTHYECKIE TPAHUIIBI CBO-
©01BI HMEHHO MEKy HHAMBHIAMHE, @ He MEXIy MHIMNBUIOM U rocyaap-
cTBOM, 160, ecru cBoO0/Ia yMECTHA TOIBKO 10 TeX II0p, I0Ka He 3a/IeBaeT
rocyZapcTBO, 3T0 ¢BOOOMA rocynapcrsa, a He MHIUBHIA. Pa3Mep 37ech,
KaK TOBOPHUTCS, UMeeT 3HaueHne. TakuM oOpa3oM, JIHOepabHBIH OCTYIAT
laissez faire — mo3BoJIsiiTE AEIATh MaIO IPUMEHHUM K TAKOH ITyOIHIHOH OT-
PAaciH IpaBa, KaK yTOIOBHBIN IIPOLIECC,  U3BSITHS U3 HEPUKOCHOBEHHOCTH
JMYHOCTH JO/DKHBI UMETh IPYTHE OOBSICHEHHSL.

HenpukoCHOBEHHOCTB IMYHOCTH — 3TO OJHOBPEMEHHO OOIIEeTpaBo-
BOM M OTPACAEBOH yTOJIOBHO-TIPOLECCYaNbHBIN NPHHIHI. Ero muTaroT He
TOJNBKO aOCTPAKTHBIE I'yMaHUCTUYIECKUE Heabl CBOOOIBI TMIHOCTH, HO
U BHYTPEHHSIS JIOTHKA IIOCTPOSHUS CAMOT0 COCTA3aTEIbHOTO CYAOIIPOH3-
BOZICTBA. Benp i TOro, 4T00BI COCTA3ATHCS HA PABHBIX C HAXOIAIIUMCS
Ha BoJIe 0OBUHUTENIEM, 0OBHHIEMOMY TAaKKe Hy)KHA TudHas cBoboma. He
OyneT IpOCTOH UIPOH CIIOB YTBEPIKISHHUE, UTO IJIsl COCTA3ATENBHOTO MPO-
1iecca JuuHas cBo00a BaKHeEe, YeM CBOOOIA THIHOCTH.

TaK, B aHTHYHOM I[IOJINCE, 663yCIIOBHO, BBICOKO I[EHHJIACh TUYHASA CBOOOJA KaK CO-
CTOAHHUE ((He—pa6CTBa>), HO pa6OBHaﬂCHb‘{€CKHﬁ CTpOﬁ TPYAHO 3a110/103pHUTE B CUMIIATH-

! XpecTtomaris no HCTOPHHM TOCYIApCTBa M MpaBa 3apyOexHeIx crpar. M., 1984. C. 208.
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AX K THOepasbHBIM HIEAM E€CTECTBCHHBIX MPaB YeJI0BeKa, B TOM YHCIIE K CBOOOIE THY-
HocTH. TeM He MEHEe YaCTHO-HCKOBOE CYHONpPOM3BOACTBO TPEKOB M PUMISH BechbMa
HEOXOTHO mpuberano K gocyaebHOMY 3aTOYEHHUIO 0OBHHSNEMOT0. JlOoMycKamoCh NHIIbL
€ro 3aJepiKaHne OTEPIEBIINM Ha MECTE MPECTYIIICHHS 1 I0CTaBJICHHE B CyX (Tpeuec-
Kast uccaneeausi v T.11.), IPUYEM TaKas Mepa Morjia ObITh 3aMEHEHA ICHEKHBIM 3aJI0TOM.

«3aKoBaTh PUMCKOTO TpaK1aHWHA, — roBopui LluuepoH, — 310 npectyniesney. He-
9T0 nofo6Hoe HabmoaaeTcs 1 B paHHEM CPEAHEBEKOBRE. MaKCHUMyM, 4TO IpeaycMaT-
puBana Canuueckas mpaBja’ 3a HesBKY OBBMHSAEMOro B Cy, 970 mtpad B 15 comnios
(Lex Salica, I, §1), a 0OBUHHTEH HE pacrogaran HHEIM CPEICTBOM €€ 00ECTIEIHTE, KPO-
M€ KaK IPH CBHUAETEIX U3BECTHTH CBOETO MPOTHBHHUKA, €T0 «KEHY HIIH KOTO-JIH00 U3
noMaurEux» o Ber3ose B cya (I, § 2). Cynom morra, mpaB/ia, BbIIaBaThCsA IPaMoTa Ha MpH-
HYANTENBHYI0 0ocmagKy 006BHHseMOro B cy. Ho BOT kKak 0CTOPOXHO, IOYTH JETHKATHO
TOBOPHT 006 9TOM, HarpuMep, [IcKoBCKas cyiHas rpaMoTa: «...0rpaMOYHOMY MOMMAB 10
rPaMoTe HE MYYHTh, He OHTh, OCTABUTH [Pell rocnoxoio» (cr. 26).” Tonbko B 0GBHHHU-
tenbHOM mponecce XI—XII BB. mo genam o Haubomee TSHKKUX NPECTYIICHUAX CTAI0
NPUMEHSTECS IPEABAPUTENEHOE TIOPEMHOE 3aKITI0YEHHE, OHAKO MO CTPaXky Opaiu He
TOJIBKO OOBHHIEMOTO, HO H CAMOTO OOBHHHUTENS, YTOOBI YPaBHATH UX LIAHCHL B Cyaeo-
Hom criope.*

Wtak, orpaHM4YeHHEe JUYHOH CBOOOABI OOBHHSEMOIO B INPHUHIIMIIE
IPOTHBONOKA3aHO COCTA3ATEIbHON KOHCTPYKLIHHU Ipouecca. M3piaTus
us3 06HI€FO IIpaBuiia JOIIYCTHMBI TOJIBKO B TEX CllyHasX, KOraa obBuHsE-
MBI IIBITAETCS HENETaJIbHO BBIMTH 3a NPENeNbl pageHCcmed CmopoH, Co-
31aTh Ay ce0st HeCIpaBeIJIMBbIE IIpenMyIecTBa. [Ipu 9ToM OCHOBaHUA
JUISL apecTa JOJDKHEI OBITh TAKOBBI, YTOOBI OCTABICHHE OOBUHAEMOTrO Ha
cBOOOME peanbHo, a He B BUAE a0CTPAKTHOH BO3MOKHOCTH IPO3UII0 HEO-
NpaBJaHHBIMH TOTEPSAMHE st 00BUHEeHUs. Tak, HarpuMep, 6ercTBo 06-
BHHAEMOTO, COKPBITHE €T0 OT CIIEACTBHUA U Cya, 663}/CHOBHO, HapymaeT
GasnaHc cuil B mpoiiecce: 0OBUHHUTEIIO B 3TOM Cllydae MPeICTOUT «00ii ¢
TEHBIOY». YHHUTOKEHHE 00BUHAEMBIM CIIEI0B MIPECTYIUICHHUS, TOpYa 00-
BUHUTECIIBHBIX 1OKA3aTCJIbCTB, HE3AKOHHOC BO3H€ﬁCTBHC Ha CBI/II[CTCHCﬁ
U T. II. TAK)KE BBIOMBAIOT OpPY>KHE U3 PYK €TI0 IIpoueccyalbHOIro INpoTuB-
Huka. HeBo3aMoxHO [IPEACTABUTE PAaBHOE COCTA3aHUE CTOPOH 0 TEX
Iop, MOKa MPOJOJDKAETCs COBeplueHue mpecTymieHus. JlroOsie HHbIE
IIPUYHUHBI, HE CBA3aHHBIC C HACTYIIJICHUEM Jmc6ancha CTOpPOH, HE NOJI-
JKHBI IPUHHUMATBCA BO BHUMAaHHUE IIPpU pEHICHUH BOIIpOCa 00 apecTe. TaK,
HaIrpuMep, ONAaCHOCTh COBEPIICHHS OOBHHAEMBIM Opy2ux IPECTyIIe-
HI/Iﬁ, KOTOpPYIO OOBIKHOBEHHO OTHOCSAT K OCHOBAHHMAM IJ11 apecTa, cama
110 CC6C, Ha Hall B3IVIAL, HEAOCTATOYHA. Hpem,ue BCETO 6y11yume THIIO-
TETHYECKHUE IIPECTYIIICHUA (GCJ]I/I TOJIBKO OHH HE CO31aK0T UHBIX CAMO-
CTOSATEIIBHBIX OCHOBaHHﬁ) HHUKaK HE MOTYT 3aTparuBaTrb HHTEPECOB CTO-

1
2

Cwm.: Yenvyos-Beymos M. A. Ouepk o MCTOPHH CyJia M YTOJIOBHOTO TIpoLiecca. . ., €. 99.

IMamsaTruK npaBa paHHe(eOnaNEHOTO OOLIECTBA, CBOJ YIOITOBHBIX U MPOLECCYalb-
HBIX HOpM canudeckux GppankoB V—VI BB. (Cm.: XpecToMaTHs o HCTOPHHU TOCYAapcTBa U
paBa 3apyOeKHBIX CTpaH, C. 72).

3 Xpecromarus 1o uctopuu rocyaapersa u npasa CCCP. M.,1990. C. 28.
4 Cwm.:Yenvyos-bebymos M. A.Ouepku 10 HCTOPHH Cy/ia 1 YTOJIOBHOTO [poliecca. ..., ¢. 187.
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POHBI OOBUHEHHUS B OUHHOM AClI€ — CICAO0BATEIIbHO, HAPYIIATh MAPUTET
B dannom iporiecce. Henb3s HTHOPUPOBATh U TOT (DAKT, YTO aPECT B CBSI-
3 C OJHOH JWIIb BEPOSATHOCTBIO OyayLIeH MPEeCTYIHOMN AesITENsHOCTH
00OBHHIEMOTO IPOTHBOPEYHUT NPE3yMIIIIUH HEBHHOBHOCTH, KOTOpAst IO~
Jlara€T €ro HEBUHOBHBIM BIUIOTH N0 IIPUTOBOpa Cyada, NpUYeM HdaxXe B
IIPOIUIBIX MPECTYIUICHUAX, HE TOBOPA yxke o Oyaymux. J[o mpurosopa
cyna 0OBHHAEMOTr0 MOYKHO 3aKIIIOUUTH MOJ] CTPAXKY 3a MPOIeCcCyalbHble
HapymeHus uin uX yrpo3y, HO 3a MaT€pHaJIbHbIC, TEM Oosee CIIIe HE COo-
BEPIUEHHBIC, — HUKOI'IA. BrizsiBaeT BO3paXXE€HUE U apeCT 110 MOTHBAM
OJTHOM JIMIIB TSHKECTU COBEPILEHHOTO NpecTyIuieHus. «M youiny no cy-
Ja MOXXHO HE IOABEPraTh apecTy, €CJIU OH TAXEIIO 6OHCH, CTApHU T. II. K
€CJIN HET JaHHBIX, YTO OH CKPOETCA, IIOMEIIAET YCTAHOBJICHUIO MCTHHBI
HJIM COBEPUINT HOBOE ITPECTYIICHHUE. HpI/ITOM paHoO Ha3bIBaTh Y€JIOBEKaA
youniine no npurosopa cyna», — mumer K. JI. Ilerpyxun,' u ¢ HuM
TPYAHO HE COITIaCHUTHCA.

OlIHaKO OJTHUX HA3BaAHHBIX OCHOBaHHH CIIE HENOCTATOYHO IJIA Oorpa-
HUYCHHUA HENIPHUKOCHOBEHHOCTH JIMYHOCTH. OcHOBaHHS TOBOPAT TOJIBKO O
TOM, 014 ye20 HYXEH apeCT, HO HE OTBEYAKT Ha BOIIPOC, croum iu B JaH-
HOM cllydae Ipuberarh K 3ToMy KpaiHeMy cpeactBy? Jlroboe ymaneHue
JIMYHOM CBO60lILI TauT B ceOe 0macHOCTh HE TOIBKO OJI1 UHOAWUBHU A, HO U
JJIs1 BCETO 061116CTB3. I[.TIS{ TOTO YTOOBI CBECTH €€ K MHHHUMYMY, HaJ10 CO-
6H}0L[aTI> OIIPEAEIICHHBIC YCIO8LUA. Hpem,ue BCEro, CaMo oOBHHEHHE JOJDK-
HO OBITE OOCTATOYHO CEPBLE3HLIM, YTOOBI OIIpaBaaTh UCKIKYCHUE U3 npa-
BHJIa O HETIPUKOCHOBEHHOCTH JIMYHOCTH. IIO3BOJICHI/IC Ha apecT IpaBo-
MEPHO JIHIUL IIPU OOBHHEHHH B TaKOM NPECTYIUIEHUH, 3a KOTOpO€
3aKOHOM JOIIYCKACTCA NMIPUMEHCHNE HAKa3aHUA B BUAC JTHUILICHUA cB0OO-
ABI. HpI/I 3TOM 3aKOHOZAATEJIBCTBOM MHOTI'HUX IOCyJapCTB YCTAaHABIIUBAETCA
MHUHHUMabHBIA CPOK HaKa3aHus, IIPH KOTOPOM BO3MOMKEH apecCT.

Tak, mo YIIK PCOCP 1960 1, 370, Kak MpaBHIIO, CPOK CBBIILIE OMHOro roxa (4. 1 ct. 96);
B COOTBETCTBHHU C OPHTAHCKHM 3akoHOM OT 21 mrons 1967 . «O6 yromoBHOM mpase» mpe-
CTyIJICHHE, B CBA3H C KOTOPHIM MOXET ObITh MPOH3BE/CH apecT 6e3 CyaeOHOro npukasa
(arrestable offence), nomwKHO KapaTbcs aGCOMIOTHO ONMpEIETICHHOM CAaHKIUEH YrOTOBHOTO
3aKOHa (CMepTHas Ka3Hb, HOXKH3HEHHOE TIOPEMHOE 3aKIIOYEHHe) TO0 JTHILICHIEM CBOOO-
JIbl Ha CPOK HE MCHEe MATH JieT; Bo PpaHlUMK Tak Ha3pIBAEMOE BPEMEHHOE 3aKIIFOUEHHE
(detention provisoire) MOXKeT MPHUMEHSTHCS, €CIH MPECTYIUICHHE HAKa3yeMo JIHIIEHHEM
cBOOO/IBI HA CPOK HE MEHee JBYX JIeT (OAHOr0 rofia — B CTydae OYeBHIHOTO IPaBOHApYIIIE-
Hus); B Utanuu apecT AOMYCTHM TIpH SIBHOM MpPECTYIICHHH, 332 KOTOPOe 0OBHHSIEMOMY
IPO3UT, KaK MUHUMYM, TPEXJIETHEE JTHIIEHIEe CBOOOIBL.

Brenenne «eH3za» CaHKIMH HE JHIIEHO TPOLECCYaTbHOH JIOIHKH.
CocTtsa3anne GecnpeMETHO, KOTa €lle 10 OKOHYaHMA CyaeOHOro cropa
CTOpOHA OOBUHEHMUS €AMHCTBEHHO B PE3yJIbTaTe NPUMEHEHHS MephI Ipe-
CEHYCHUA NMPAKTUICCKH YK€ [JOCTUTAET HCKOMOTO pE3YJIbTara — HaKa3aHUusA

U Ilempyxun M. JI. HenpuKOCHOBEHHOCTh IMYHOCTH M MPHHYXICHHUE B YTOIOBHOM
nponecce. M., 1989. C. 115.

73



o6BuHsieMoro. Ecnu fomycTuTh 3aKmoueHue MO CTPaxXy IpH HeOOmb-
IIHUX CAHKOUAX YT'OJIOBHOI'O 3aKOHA, IIPOAOJIKHUTEINBHOCTD PEAJIBHOIO ape-
CTa MOXET IIEPEKPHITH» CPOK BOZMOKHOTO HAKA3aHMs MIIH, 110 KparHei
Mepe, CAENaThCA CPABHUMOM C HUM BETHMYMHON. DTO HE IIPOCTO HECIpa-
BEJINBO — I‘Y6HTGJILHO I COCTABATCIIbHOCTH, nbo IpOBOIUPYET CTO~
POHY YTOJIOBHOI'O IIPECIEIOBAHUA HA Cy,HCGHy}O BOJIOKHMTY C ILI€JIBXO BOC-
IOJTHUTH HENOCTATOK YUK ABOYHBIM HAKA3aHUEM. TOI‘IIH He 00s13aTeIbHO
J]06PIB3.TBCSI 06BI/IHI/ITCHLHOFO IpHUroBopa, JOCTAaTOYHO OTTAHYTH OIIpaB-
JaTenbHBIA. B pesysnprare cocTa3arensHbIi Mponece puckyer pakruyec-
K1 MPEBPATUTHCS B YTOIOBHO-aAMUHHUCTPATUBHYIO PACIIPABY, B CPEICTBO
peIIeHUA ITOJMUTHYECKHUX 3a1a4 I'PASHBIMH METOJaMH. HpoueccyanLHmﬁ
HEOOCTATOK Ha JCNE CKPBIBAET 3a coboit TMOJIMTHYECKYIO YI'PO3y aBTOPH-
TApHOT'O TOJIKA.

W. JI. ITeTpyxuH, 00BACHsISI HEOOXOMMMOCTE COOIIOEHHS TIPH apecTe
«lIeH3a CAaHKIIMI, BBIIBUTAET MOpajbpHOe coobpaxenune: «Mepa mpece-
YEHUs He MOXeT ObITh Oosiee CTPOTroi, YeM rpo3siiee 00BHHAEMOMY YIro-
JIOBHOE HakasaHue».! Jta hopMya B MpUHIIIE BEpHA, HO Tpedyer yTou-
HEHMHA. TaK, 3apaHee IIPUMEPATE MAKCUMANIbHbIE CpOKH HaKasaHus Ha
apecT — BCE PABHO YTO TPayp HA HEBECTY: Be/lb OOBUHAEMBbIH [IOKA CUM-
TAETCA HEBHMHOBHBIM. KpOMe TOTO, OroBapHBas B KA4€CTBE yCIOBHA 3aK-
JIIOYEHHUA IO CTPaxy, HAlIpUMED, TPEX-, IIATHICTHUEC YroJIOBHbBIC CaHK-
LM, 3aKOHOMATENH B X HMENH B BUJLY, YTO OOBHHsEMbIX OyayT Aep-
JKaTh 1101 c*rpa)KeFI CTOJIb IUIUTECJIBHOE BpPEMSI. Haxasanmne OnpenensieT
CYI, ¥ TOJIBKO OT HET'O 3aBUCHUT, 3d KaKoe NPECTYIICHUE U 6 KAKOM Pa3MEPE
oHO OyneT HazHaueHo. Cle1oBaTeNbHo, TONKYs COMHEHUS B [10JIb3y 00BH-
HAEMOTr'0, 10 BBIHECEHHS CYIOM IIPUTOBOpA HAIIO HUCXOJUTH U3 TOr'0, YTO
TEOPETHIECKU OOBHHAEMOMY MOKET OBITH OTIPEIENICHO MUHUMATbHOE Ha-
Ka3aHHE M3 4YucCila TeX, 4TO IIPpERYCMOTPEHBI YT'OJIOBHBIM 3aKOHOM. O1o
3HA4YUT, YTO eCcmeCcmeEEeHHbIM BPEMEHHBIM IIPENEIOM apecTa Kak MEPHBI
IpeCceYCHUs NOJDKHA OBITE HUIICHSS TpaHula CaHKIII/II;'I YT'OJIOBHOTO 3aKO-
Ha, IIPENYyCMaTPpHUBAIOIIUX JIUILCHHE CBO60}IBI.

ITo poccuitckoMy yronoBHOMY TIpaBy, HAUMEHBIINI CPOK JHIICHUs CBOOOIBI COCTaB-
ngeT mecTh Mecsues (4. 2 cr. 56 YK P®D). [Togo6HBIM 00pa3oM perraeTces BONpoc i B 3aK0-
HOJIATENBCTBE PAa APYTHX CTpaH. B To ke Bpems HOPMAlbHEIN (He MCKITIOUHTETbHBII)
CpOK coziepskaHus Moj cTpaxkeit cocraBiuser B Poccuu (4. 1 ct. 96 VIIK 1960 r.) n Aser-
puu (§ 192 VIIK) ot aByx m0 miectd mecsues, Bo MpaHuun — yersipe Mecsana (4. 1 cr.
145-1 VIIK), B 'epmannu — mects Mecsnes (§ 121 VIIK). B Illomranauu AecTBYET TaKk
HasbiBaeMoe «mpaBuito 110 gHEN», KOTOpoe OrpaHUYMBACT CPOK MPEBAPUTENBHOTO 3aK-

JIFOYEHHST; B AHITIMM U Y 97IbCe MPEABAPUTENBHOE 3aKITFOYEHHUE 10 IPEAAHMS CY/Ty HE MOXKET
nponoKaThes Gonee 70 mHeit.”

V' Iempyxun M.JI. HenpukoCHOBEHHOCTb THYHOCTH M HNPUHYXKJICHHE B yrOTOBHOM

npouecce, ¢. 117.

2 Cw™m.: Anaposa T.B. Cyns! u cynebusiit npouecc Bemuko6puranuu. M., 1996.
Cl:2:152:
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Hopmasbhsle (He HCKITIOYUTENBHEIE) CPOKH apecTa, Kak BHIUM, Koneo-
JTFOTCS B TIPEZIENaX MUHUMATBHBIX CPOKOB JIMIIEHHS CBOOOMBL.

Cepbe3HoCTh OOBUHEHMS — 3TO eIie U cuna yruk. IIpu oTKpoBeHHOH
cnaboCTH JOKA3aTeIbCTB COBEPLICHI JIUIIOM MIPECTYIICHNs 00BUHUTEND
HE IOJDKEH PACCUUTHIBATH HA €ro apect. JTO TakkKe MOXKET OBITh IIOHSTO U3
COCTA3aTeNIBHOCTH, €CJIIH YYeCTh, YTO HEeYOeTUTETEHOCTh IIPEACTaBIeHHBIX
OOBHHUTENIEM JOKa3aTENICTB O3HAYACT, YTO CIOpa CTOPOH (aKmuuecku
Het. Crie0BaTeNnsHO, COMHUTENBHA TPABOMEPHOCTD TAIBHENIIIETO IBIKE-
HUSL COCTSA3ATENIEHOTO IPOLECCa, BKII0Yas i IPUMEHEHNE Mep IIPeCedeH M.
Ecim cnabocTs yimK TakoBa, 4TO OHA TOPMO3HT COCTA3ATENBHEIN IIPOLIECC
B LIEJIOM, TO TO B PABHOH Mepe OTHOCHTCS U KO BCEM €r0 YaCTHOCTAM, B
TOM YHCHIE K apecTy u oOBuHeHu0. ['e )Ke McKarh KpUTepril cusl yiuK,
JOCTAaTOUYHBIX st apecta? OueBHIHO, JOKa3aTeNILCTBA TOIKHEI OBITH Ha-
CTONBKO COMeprKaTeIbHBIMI, YTOOBI AaBaTh JIOTUYECKYIO THITY AJLA CIIopa
cTopoH. Ecmu ee Het, TO HeT OCHOBaHUM 1A felia. 3HAUHT, I IIPaBOMeEp-
HOTO apecTa 0OBHHEHHE J0/DKHO KaK MUHIMYM NPEICTABUTh JOKA3aTeIb-
CTBa, KOTOpBIE BEAYT K JIOTHYECKOMY BEIBOZY O BUHOBHOCTH 0OBHUHAEMOTO,
ROKA UX He OCNOpUm CTOPOHA 3aIIUTHL. DTO TO, YTO B AHIIMHCKOM ITpOIIecce
Ha3BIBAIOT «prima facie evidences» — HOKa3aTeabCTBA, yOSTUTENbHBIE HA
MEPBBIi B3I, MIMEHHO OHU HOCTATOYHEI B COCTA3ATENBHOM Cye U A
TIPENbsBICHHS [IEPBOHAYAIBHOIO OOBUHEHNA, U VLT apecTa. Ecmu 3amura
B AJIbHEHIIIEM OIIPOBEPTHET 3TH I0KA3aTeIbCTRA, Mepa IIPecedeHns OTMe-
HSIETCSI CYZOM, HO IIPEIIeCTBYIOIMH apecT He MOXET BBUAY 3TOTO CUH-
TaThCsl HEOOOCHOBAHHBIM M HE3aKOHHEIM.

Crenyroliee ycaoBHe IPABOMEPHOCTH apecTa COCTOUT B TOM, UTO 3a-
[lepKaHHbIH HoJDKeH 6e3 MpoMeAIeHns, KaK TOIbKO 3T0 OymeT BO3MOXK-
HBIM, TIpeCTaTh Mepei CynoM. B mneane oOBUHMTENs He HOIDKEH caM
IIPUMEHATH IPUHYXKIeHNE K 0OBHHAEMOMY, TaK KaK 0OBHHEHHE H 3aILATa
CYTb paBHEIE CTOpOHEI. Ho 3TO BHOJIHE MOXKET cHenars cyf, Io Tpebopa-
HUI0 0OBHHSIOLIEH CTOPOHEL. PeanbHOCTh, OIHAKO, TAKOBA, UTO HEPEOKO,
[IPEX/Ie YeM [TOCTaBUTh II0J03PEBAEMOTO I OOBHHIEMOTO IIEPE CYHIOM,
ero Hajo cHavaja (hU3UYeCKH 3aepKarh, a 3aeck cyn beccunen. [Tosro-
My OOBHHHTENIO pa3pemiaeTcs B HEOTIOXHBIX CHUTYallUAX HEMOCpen-
CTBEHHO MPOU3BECTH aPECT, IOCTABUB OOBUHAEMOTO K Cylibe Tak OBICTPO,
KaK 3TO IPAKTHYECKH BO3MOKHO. e Jxe mpaBuma, IpuaepsKuBasich KOTO-
PBIX, YTOJOBHBIA IIPECIICHOBATEND, JAKE MOABEPTHYB APYIYIO CTOPOHY
BHeCyneOHOMY TIPUHYKIIEHHIO, He MpeBpamaeTcs B HHKBH3uTopa? B 06-
IIeM BHJIE€ OTBET Ha 3TOT BOIPOC yKe OBLI JaH HAMH paHee, IPU XapaKTe-
PHUCTHKE aKIIMOHAPHBIX BUIOB COCTA3ATENBHOTO mpoliecca. BriBox 0 ToM,
4TO 0c060 «IHEPTHIHOMY OTIIOPY» CO CTOPOHBI II0J03PEBAEMOr0 MM 00-
BHUHAEMOTO, BEIPQKEHHOMY B IPECTYIHBIX IIOCATATENbCTBAX, NONBITKAX
CKPBITHCS M APYTUX HEHCTBHSAX, YMATSIONIMX IAHCHl OOBHHEHUS, CIIpa-
BEJJIMBO JIMIIb IPOTHBOIIOCTABUTE HEOTIOKHBIE ITOJTHOMOYHA OOBUHHTE-
T, He KoJIehJIeT CoCTsI3areibHOro Hadana. HampoTus, 370 JIOTHYECKH BbI-
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TEKaeT M3 COCTA3aTEIBbHOCTH, HOO MPH MOMOIIM TAKOr0 HEOTIOKHOrO
MIPHHYKICHUS YIKBUBAJICHTHO BBIPABHHBAETCS (DAKTHUECKOE ITOJIOXKEHUE
cTopoH. Takum 00pa3oM, HEOTAOKHOCTh CHTYyaLMH HAeT yTOJIOBHOMY
IIpeciie0BaTeIo IPaBo Ha KpaTKOCPOYHOE 3aJep KaHue, KOTOPOe MOXKHO
OTIpE/IeTUTh KaK BHEeCYIeOHbIN apecT; KpUTEepHEM JKe U rapaHTHeH coxpa-
HEHUs COCTA3aTEeNbHOTO Xapakrepa AaHHOTO JEHCTBHsS CIIy>KaT OCHOBA-
HUS apecTa, CBUIETEIbCTBYIONME 00 OMACHOM KpeHE OTHOIUEHHH CTO-
POH B I0JIb3y 00BUHAeMOTr0. [103TOMY IIPEAIIOYTUTENBHEL, Ha HAII B3TIIA,
T€ 3aKOHBI, KOTOpBIE, HE CO31aBasi 0COOBIX pasiIu4uil Il OCHOBAHUH 3a-
JIep>KaHHs U apecTa, BMECTE C TEM YCTaHABIMBAIOT JUIs 3a[1€pKaHUs 0CO-
OBIe YCTOBHS, CBUAETENBCTBYIOIINE O ero HeoTIOKHOCTH. [Ipu sTOM Ha-
10 UMEThH B BUITY, UTO caMa Io cebe HEeOTIOXKHOCTh CUTYAIlNN HE JeIaeT
3a7IepXKaHue COCTS3aTeNIbHO JETUTUMHBIM — B OTCYTCTBHE OCHOBAHHH
JI71s1 apecTa HeOTJIOKHOCTh CUTYALMH IIPOCTO yTPAYMBAET BCAKOE IOPUIU-
yeckoe 3HadeHue. [ToaToMy Henb3s CONIACUTERCSA C IIPEIOKEHUEM O MIPH-
3HAHUU SIBKH C TIOBHHHON CaMOCTOSITEJIBHBIM OCHOBAHHEM J1JIs 3a/lepiKa-
Hus,' 100 siBKa 0OBHHIEMOTO OOBEKTUBHO HAIIPABIIEHA K TI0JIb3E, & HE BO
Bpel CTOpPOHE OOBHMHEHHUS U He HApyIIAeT IPHHLNIIA PABEHCTBA CTOPOH.
Coxpansist, I0-BUAUMOMY, HekoToprle comuenus, M. JI. [lerpyxun nu-
met: «IIpu sBKe ¢ MOBUHHOM, €CJIM COBEPILEHO TSHKKOE IPECTYIICHHE,
BPSiII JTM MOYXKHO HE 3a[1epKUBATh IBUBIIET0CS».> He BIONIHE NOHATHO, 071
HaKo, 3a 9TO 3[ECh HAlO 3aJepKMUBATh IIOBUHUBIIETOCS: 3a BKY WIH 3a
npectyruieHue? MakT coBepIISHHs IPECTYIUICHUS, JaKe TSHKKOI0, cam
o cebe He MOXKET CIY)KHTh OCHOBAHHEM I apecTa, POTHUB Hero, Kak
MBI BUJIEJIH, HE BO3paXKasl U caM yBakaeMblid aBTop. HeobxomuMel apyrue
OCHOBaHHs, KOTOphIe OBl CBHAETENILCTBOBAIN O peajbHOM HAMEPEHHH
JIULA CKPBITHCA, IIOMEIIAaTh YCTAHOBIEGHUIO UCTUHBL U T.11. [Tpu uem xe
3[1eCh sBKa ¢ MOBUHHOMU? Bejp HU OAHOTO U3 yKA3aHHBIX HPEIIOJIONKE-
HUH OHA HE ONIPAaBIBIBAET, 4 IOTOMY HE MOXET OBITh IPUYMHOM apecTa u
3agepxkanus. To e camoe MOXKHO CKa3arhk U I10 ITOBO/Y TAKUX OCHOBA-
HUH 11 3a[epKaHmst, Kak, HallpuMep, OIIaCeHUE BOJIHEHU cpe/iu Hace-
JIEHUsI, €CITM OCTaBUTH TOA03PEBAEMOro Ha cBoboze,” HeoOXOmUMOCTh
IPOBEPKH alubU 3a7epIKAHHOTO, Pe3yNbTaThl NPUMEHEHUA CIIYKeOHO-
PO3BICKHOI cobaku u T. 1. HEOTIOXKHOCT CUTYAIMH BO BCEX TMOA0OHBIX
Cloy4asX TPOJUKTOBAHA TOJBKO IEIeCO00pPa3sHOCTBIO, & OTHIOAb HE
MPUHIUIIOM PABEHCTBA CTOPOH U, 3HAYHT, HE MOXKET OBITh IIPU COCTA3a-
TEJILHOM CTPO€ YIrOJOBHOTO IpOoIlecca OCHOBAHUEM IS 3aepiKaHUs
HJIH NIPE/IBAPUTEIBHOTO 3aKIIOYEHHUS.

! Cwm.: Hempyxun M. JI. HenmpuKoCHOBEHHOCTh AHYHOCTH U OPUHYKICHHE B YTOI0B-
Py p pUHY: b

HOM npouecce, ¢. 30.
2 Tam xe.
3 Tlomo6Hoe OCHOBaHME MpenycMoTpeHo B 1. 3 4. 1 cr. 144 VIIK ®panimu.
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3. MexoTpacieBble NPUHIUIIBI

3T0 MPUHIHUIIBI COCTS3ATEHHOTO IIPOoLiecca, O0LINE ¥ UL YTOJIOBHOTO, H
JULS TPKAAHCKOTO CYAOIPOU3BOACTBA. FIMest pasHble 00bEKThI, KpUMHHATIH-
CTHUECKHUE U IIMBIIIMCTHYECKUE BUBI HCKOBOH COCTSI3aTENFHOCTH, OHH TEM
HE MeHee eCTh MOPOKIECHHE OHOTO — apOumpanbio2o METONa IPaBoBOTo
perymupoBanust. OCHOBHAs HIEsI 9TOTO METOAA COCTOUT B TOM, UTOOBI paszie-
JIUThH [POTHBOIOJIOKHBIE CTOPOHBI, YACPKAB UX OT KPAaHHOCTEH HEeIoCcpern-
CTBEHHOIO CTOJIKHOBEHHS, & 3aT€M COEIMHWTH B OTKPBITOM OUCKYpCe TIOI
KOHTpOJIEM ITyOJTMIHOTO B HeHTpansHoro apoutpa. ITostoMmy dyHmameHTOM
COCTSI3aTENLHOCTH, €€ «POIOBBIM THE3IOM» MOXXHO CUHTATH TIPUHIIUIIBI Pa-
BEHCTBA CTOPOH M HE3aBHCHMOCTHU CyZa, O KOTOPEIX YK€ TOBOPHIOCH MPH
aHann3e 00LIENPABOBOTO Hayalia 3aKOHHOCTH B €r0 MPOIeCCyalbHON HIIOC-
tacu. [lomasmstoniee OOMBIIMHCTRBO MPOYMX TPUHIUIIOB COCTA3ATENLHOCTH
BBIBOISITCS U3 9TOTO OCHOBAHMS KaK JIOTHYECKUE CIIS/ICTBHSL.

3.1. IIpuHuun paBeHCTBA CTOPOH

Be3 aToro mpuHIMIA MpollecCyanbHas COCTA3ATENbHOCTE HEBO3MOXK-
Ha. KonewyHo, abCTpakTHO CIIOP MBICIIMM M B TOM Cilydae, KOTna CTOPOHbI
3aBE/IOMO HepaBHBI MKy CO0OH, HO Takoe cocTsazaHue OymeT Hecmpa-
BEIUIMBBIM, a CIJICIOBATEIHHO, HEMPHUEMIIEMBIM IJI IOCTHLIUH. B cBoro
OYepelib, PaBEeHCTBO CTOPOH IIPEANONATACT eapaHmupo8anue Kaxcoomy
€80600H020 Oocmyna Kk npasocyouto. Y1 eciv Mexay Tem, KTO HILET Ipa-
BOCYIHS, U CYOM BKJIMHUBAETCS IPOMEXYTOUHOE 3BEHO, IIPUCBOMBILIEE
ce0e UCKITIOUHTENIFHOE TIPABO PELIaTh, OMAAEeT AeJI0 B CyI HIIH HET, TO O
PaBEHCTBE CTOPOH BCEPLE3 I'OBOPHUTH HEIb3sI, HOO MECTO CTOPOHHI Y3yp-
[IHPOBaJI OCpeAHUK. [109TOMY B COCTA3aTEIIBHOM CYIOIIPOU3BOACTBE 110~
CTpalaBIIHH OT NPECTYIUICHUS HOJDKEH UMETh MIPABO HENOCpeoCmeeH o
00paTUTHCS B Cy/l ¢ OOBHHEHHEM, (POPMBI KOTOPOTO YK€ OBIIH IPEIMETOM
HAIIEero Mpeablaylero paccMorperns. CBOOOAHBIM AOCTYII K IIPaBOCY-
IUI0 — 3TO M TpeboBaHMe npoyeccyanrbHol sxowomuu. Lex reprobat
moram (zam.) — MpaBo He 0400pseT NpoBoIoYeK. [iuTensHas Heonpae-
JlaHHAs 3a[epyKKa Ipolecca NpakTHYeCKH paBHO3HAYHA OTKAa3y 3aMHTe-
pecoBaHHOW CTOpoHE B mpaBocyauu. Justitia debet esse celeris, quia
dilatio est quaedam neqatio (zam.) — npaBocyaue NOMHKHO OBITH CKOPBIM,
ub0 mpomeIeHHe ecTh BUA oTKasa. [lpuuem cyneOHast BOTOKHTa MOXET
[IPUYMHNUTE BpEeJ HE TOJIBKO IIOTEPHEBIIEMY, HO HE MeHee OONBHO yra-
PHTH U 10 00BHHAEMOMY. TOT HAXOXUTCS B 3aBEIOMO XYIIEM IOJIOXKE-
HUM, YeM OOBHUHHTEINb, B CHIIy CaMOro (akTa YrojaoBHOIO MpeciieqoBa-
HUsI — BeJIb Hara/IaroIni Bceraa uMeeT npeuMynectso. OcobeHHO ode-
BUIHA IpH 3aMEIJCHHH Mpoliecca HEPAaBHOLEHHOCTh (AKTHYECKUX
MO3UIMH OOBMHSEMOTO U OOBHHMTENS, KOIJa OOBMHSAEMBIH HaXOIUTCS
nox crpakeit. Ho u B mo0oM IpyroM ciaydae 4pe3aMepHas poaoIDKHTeN b
HOCTH CYIOTPOM3BOICTBA HAPYLIAET XPYNKOe PABHOBECHE CTOPOH, yMa-
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JIs1 TIPaBO 0OBHHsIEMOTO Ha 3ammty. IlocnenHee mpy HOITOBPEMEHHOM
HpOLECCE KaK OBl PACTBOPSIETCS, HE IIPOM3BOIA HUKAKOTO TOJIE3HOTO 3(h-
¢bexra. Kak HakazaHue qefCTBEHHO TONBKO TOTAA, KOTJa OHO IPHONHIKEHO
K MOMEHTY COBepIIeHHs IPECTYIUICHMS, TaK U JeHCTBUA 3aIUThI 3 dek-
THBHBI JIMIIIb [IPU YCIIOBHUH, YTO BIIEYATIEHHE OT HUX HE CTEPIIOCH 3a aB-
HOCTBIO K MOMEHTY BBIHECEHHS MpPUToBOpa. [IpakTHKYIOIHM FOpHCTaM
XOPOIIO U3BECTHO, YTO CyAy TICHXOJIOTHYECKH T0pas/o JIerde OCyauTh U
TpyJHEe OIpaBaaTh 0OBUHIEMOIO, KOTOPBIHM ToJaMy HAXOAMUTCS IO Cy-
JIOM, @ TO ¥ [IOJl CTpaxkeil, 4eM TOr0, KTO TOJIBKO BYepa apeCTOBAH HIIH He
apecToBaH BoBce. He B ITOCIENHIOI OYepelb STUMH COOOpaKeHUAMHU
[IPOAMKTOBAHO XapaKTEePHOE I COCTA3ATENHHOTO YTOJIOBHOIO IpoIecca
TpeboBaHme cpourocmu IPEAbABICHNA OOBHHEHNUS 3a/iepKaHHOMY (ape-
CTOBaHHOMY ), OOBUHAEMOMY M PACCMOTPEHNS ero Aena cynom. [lousaTtue
cpouHOCmy TIPEIIONAraeT, BO-IIEPBBIX, OTCYTCTBUE HEONPABOAHHOL 3a-
Oepoicku B cynebHOM pa30upaTenbCTBE, @ BO-BTOPHIX, pAIYMHOCTb, YMe-
PEHHOCMb W npuemiemocms Cpoka cynebHoro pasbuparenscrea.! O6a
9TH TPeOOBAHUS OIMHAKOBO 00A3aTENIBHBI M COCTABIIIOT EANHYI0 HOPMY.
[ToaTOMy OrpaHHUYMBATHCS, HATIPUMED, JIMIIb YKa3aHHEM Ha HEOMyCTH-
MOCTh «HEOTIPABIAHHON 3aIEepKKI» IPOBEAEHUs cynebHOro paszdupa-
TENLCTBA — €I1€ He 3HAYUT COOIIONATh MPOLECCYAbHYIO YKOHOMHIO K
obecreqnBaTh MPUHIIKII CBOOOIHOTO JOCTYIIA K IPaBOCyAHI0. Beas crout
TOJNBKO «OINPABIATE 3aePIKKY, HAIIPUMEp KaKUMH-TO COLUAIBHO 3HAYH-
MBIMH HENIMHU (yCIIOKOeHHEM O0IECTBEHHOTO MHEHHS, NPUBEICHHEM B
HOPMY HArpy3KH Cy[eH U T. II.), — M MOXKHO CJIeJIaTh OIIMOOYHEIH BEIBO/L,
4TO IpaBa OOBHHAEMOro y)Ke¢ TapaHTUpOBaHbI! BakHo, YTOOBI CPOK Cy-
NIeOHOr0 PacCMOTPEHUs [iefla OCTABAJICS Pa3yMHBIM, YMEPEHHBIM H [IPH-
emiemMbiM. Ho 4T0, COOCTBEHHO, 3HAYUT — «pazyMHbIM»? TO €CTh JToTHY-
HBIM, Ienecoobpaszupim.? JlorndeH u 1enecoobpaseH Cpok cyneGHOro
paccMOTpeHUsl feja, OMpenenseMbli JOTMKOM HCCIeHOBaHHS [10Ka3a-
TENbCTB, a He IIPUXOTHIO CYAbH MM CTOPOH.

[MpuHUmn paBeHCTBa 0OECIIEUMBACTCSA TAKXKE TE€M, YTO 00€ CTOPOHBI
CXOIATCS B TIPOL[ECCE JIMIIOM K JIHILY, OYHO, & HE IPUCHUIAIOT BMECTO cebs
Npe/CTaBUTENEH WM IHChbMEHHBIE MaTepuansl. B mpoTuBHOM ciydae
TIOJIHOL[EHHOE COCTA3aHMe HE MOIYYHTCS, Beb CHOPUTH MOXKHO JIMIIb C
TeM, KTO B COCTOSHHMHM OTBEYATh HA BOIIPOCHI 10 cyIiecTBy Aena. Coemnute-

I B Mex/iyHapOoIHOM MaKTe 0 TPaXIAHCKUX U MOIMTHIECKHX NpaBax ot 16 nexabps
1966 r. ycTaHOBIIEHO, YTO KaXKAbli MMEET NIPABO «HA OCHOBE MOJIHOIO PAGEHCMEA. .. OBITE
CyAMMBIM Oe3 HeolpaBAaHHOM 3adepycku» (M. «c» 4. 2 cT. 14). [Ipu 9TOM KaXKIbli apecTo-
BAHHBIH U 3a/IEPXKAHHBII «MMeeT NPaBo Ha CyAeOHOe pa3bupaTebCTBO B TEUEHHE pasym-
Hozo cpoka (kypeus Moi. — A.C.)» (4. 3 cT. 9). MexxnyHaponssiit CBOJ NPHHIMITIOB 3aLUTEL
BCEX JIHLI, TOABEPTHYTHIX 3ajlepyKaHHIO HIIH 3aKITIOYECHUIO B Kakoi Obl TO HH OBUIO opme,
upusATHIi [enepansroit Accambneeirt OOH 9 nexadbps 1988 ., Takke roBopuT 0 mpoBejie-
HUU CyAeGHBIX pasOuparensCTB B «Pa3yMHBIE CPOKU» MOCTIE apecTa.

2 Cwm.: Oxcezo6 C. M., Illseoosa H.FO. TomKOBBIi CIIOBaph pyccKkoro s3sika. M., 1994,
C. 644.
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HME Ha4Yaja paBEHCTBA C YEJIOBEYECKOH (JIMUHOCTHOH) CYIIHOCTBIO PO-
1ecca MOPOXKIAET B COCTA3ATEABHOM CYIONPOH3BOACTBE IOHATHE OUHOC-
mu. OHO TPeNIoIaraet, BO-IEPBhIX, HEOOXOMMMOCTh AUYHO20 TPUCYT-
CTBHS CTOPOH B CyzeOHOM 3aceaHuu. JlaHHOE TpeOOBaHHE COMEPIKUTCS
KaK B yTOJIOBHOM, TaK M B IPAXIaHCKO-IIPOIECCYalbHOM MIpaBe, OMHAKO B
YTOJIOBHOM TIPOIIeCCe OHO eHCTBYET CTpOXKe. B 0TnHMYMe 0T rpak jaHcKo-
TO [poIecca, 3aouHoe PACCMOTPEHHE J1€1a B COCTI3aTeIbHOM YTOJIOBHOM
Cyze HEBO3MOXKHO, TaK KaK yroJOBHAs MpPOLELypa UMeeT Ooliee TUIHBIH
XapakTep, 4eM rpaxiaaHckuil npomecc. OOBICHIETCS 3TOT (haKT TEM, YTO
CaM{ OTHOIIEHHS, 0 MOBOAY KOTOPBIX BEJETCSI YrOJIOBHOE TPOM3BOJI-
CTBO, UMEIOT CYry00 TMIHOE Hadaslo. DTO OTPAXKAETCS JaXe B OIpeiesie-
HHUH «YTOJIOBHBIIY, HMEIOIIEM OTHOIIEHHE K «TOJIOBE», K IMYHOCTH, B TO
BpeMsI KaK IPay1aHCKOE pa3OMparebcTBO BEACTCS, KaK MPaBUIIO, IO I10-
BOJly OTHOIIEHUH cOOCTBEHHOCTH. MOYHO CKa3aTh, YTO YLOIOBHEIH MPO-
[[ECC MHTEPECYIOT IVIaBHLIM 00pa3oM JIMIA, a TPAKIAHCKMH — BEIH.
Bo-BTOpBIX, OYHOCTH YrOIOBHOMH IPOIEIYphl 03HAYAET, YTO OIHMU JIUIIb
«HEMBIE CBHIETENN» (TPOTOKOJBI, JOKYMEHTHI, BEIIECTBEHHbBIE 10Ka3a-
TEJNBCTBA), B OTJIMYHE OT CBHACTENIEH «TOBOPSIHIX), HEIOCTATOIHBI IS
TOTO, YTOOBI 0OECHeUHTh COCTSI3aTENbHOCTh CYAONPOU3BOACTRBA. 3HeCh
HaXOAATCS KOPHHU IIPUHIIUIIA HenoCpeoCcmeeHHOC UCCTed08a s O0KA-
3amenbcms, TOHUMAeMOro Kak TpeboBaHHe 0053aTeNbHOTO MPeCTaBIIe-
HUS U UCCIIEOBAHUS B CYIE OOCMYNHbIX HEPBOUCOYHUKOS NOKA3ATE b~
crBeHHoM nHGopmanuu.' Nihil habet forum ex scena (zam.) — cyn Hude-
ro He IEp)KUT 3a cueHod. [IpudeM wupeanbHbIM MEPBOMCTOYHHKOM
CIIElyeT CHHTATh He MPOCTO MOAIHHHUK JOKYMEHTA HIIM OPUTHHAI TIPe/i-
MeTa, a HIMEHHO JIMLI0, COCTABHUBIIEE JOKYMEHT, IPEICTABUBIIEE TAHHBIN
npeameT U T.14. Satius est petere fontes quam rivulos (zam.) — nyuie uc-
KaTh HCTOYHHUK, YeM pyueiku. M TOIBKO TP HeAOCTYHOCTH TAKOTO JINLA
MOXET OBITh IIPUHAT B KAUECTBE J0Ka3aTEIbCTBA COOTBETCTRYIONIHH [10-
KyMEHT WIH mpeaMer. TakuM oOpa3zoM, TIOHSITHE IEPBOUCTOUHHUKA B IIPO-
[IeCCe COCTA3aTeNbHOM ITOHUMAETCs Ooee y3Ko, YeM MOHATHE IIepBOHA-
YaJIbHOTO JI0Ka3aTeNbCTBa. Bce MepBOMCTOUYHHKY JIAI0T J10Ka3aTebCTBA
NIepBOHAYAJIbHbIE, HO HE BCE IePBOHAYAIBHBIE I0KAa3aTeIbCTBA IOy YEHBI
U3 [IEPBOMCTOYHUKOB. Takx, MOJIMHHBIN panopT IOIMLIEHCKOro, JeHCTBO-
BaBIIETO B IIpeJesiax CBOeH IPUCIUKIINM, Oe3yCIOBHO, IIEPBOHAYANIBEHOE
JI0KA3aTeNIbCTBO B CPAaBHEHUH, HAIPHUMEp, C KOIMEH 3TOr0 JOKYMEHTA.
OpfHako MEepBOMCTOYHUKOM [[0Ka3aTEe/ILCTBEHHON HH(GOpPMALMH BCE e
SBJISIETCS JIUI0, COCTABHUBIIEE PATIOPT, M UMEHHO €r0 MPEANOYTUTENEHO
JIOTIPOCHTH B COCTSI3ATE/IFHOM IIpOIlEcce B KauecTBe CBHeTens. B aHr-
JHHCKOM IpOLECcce MOAOOHBIN IPHHLIUIL (PUTYPHPYET MO/ BeChbMa Xapakx-
TEPHBIM HA3BAaHHEM Npasd HA OYHYIO CMAGKY, U IMPABO 3TO IOHHMAETCS

! Cwm.: Jluswuuy B. A. TIpuRIMN HENOCPEACTBEHHOCTH B COBETCKOM YTONOBHOM MpO-
necce. M., 1949. C. 57.
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oueHb mHupoko. OHO MpernoaraeT He IPocTo ABKY OOBHHHTEIIS H CBHIE-
Tenei 0OBMHEHHs B CyneOHOE 3acelaHue, HO M 3alIpeT Ha J0Ka3aTeIbCTBO
no ciyxy (hearsay evidence), To €CTh HEAOILYCTUMOCTb, IO 00IIEMY pa-
BHUJTY,' TIDOM3BOJHBIX [OKA3aTENLCTB, d TAKXKE MPABO HA IE€PEKPECTHBIH
norpoc (cross-exemination) ceuzaerenel. IInCbMeHHbIE TOKA3aHKSI JIOMY-
CTUMBI TOJILKO, €CJIN OOBHHSAEMBII IPUCYTCTBOBAJ NIPH UX TIOJYYEHHH H
MUMesT BO3MOYKHOCTH YJacTBOBAaTh B IIEPEKPECTHOM Homipoce. B cverman-
HOM KOHTHHEHTAJILHOM CyIOTPOM3BO/ICTBE IPUHIUI HEIIOCPEACTBEHHO-
CTH TIOHUMAETCsI HE CTOJIh PUTOPUCTHYHO: IePBOHAYATBHEIE JI0KA3ATE b~
CTBA MOJIOYKEHBI B KAU€CTBE IEPBOMCTOYHHKOB, a IPOU3BOIHEIE B IIPOIECC
JIOITYCKAIOTCS, XOTS ¥ MPOBEPSAIOTCS, 10 BO3MOXKHOCTH, MIPU TIOMOIIH J10-
Ka3aTeabCTB IIepBOHAYAIBHBIX.

3.2. OueHka J0Ka3aTeJIbCTB CYA0M
110 BHYTPEHHEMY YOeKIeHH 0

[IpuHIUI HE3aBUCHMOCTH CY/a, B CBOIO 0Yepe/ib, CIYKUT OCHOBAHHU-
eM i1 TAKOro IIPOLEeCcCyaabHOrO0 HHCTHTYTA, KaK OyeHKa 0oKasa-
MeNbLCMe CyooM no BHYMpeHHeMy Ybeacoenuro, WM c6obo0Has OyeHKa
dokazamenvcme. Byayau MeKOTPacieBbIM IIPHHIUIIOM, 3TO [OJI0KEHUE
IeHCTBYET Kak B YTOJIOBHOM, TaK M B TPaXJAHCKOM mporecce. Onako
COBPEMEHHBIH NyOIHYHO-COCTA3aTEIBHBIA YTOJIOBHBIH Cy/I COOIIONAET
ero 6oJiee cTpOro, MOCKOJIbKY OH COBEPIIEHHO 3a0bU1 0 HOpMasibHBIX 10-
Ka3aTe/IbCTBAX, YEro HeNb3A CKa3aTh O LHMBHIMCTUYECKOM IPOU3BOI-
cre. Tonkko myGnHYHAs COCTA3ATENBHOCTh B IIOJIHOM MEpe COOTBET-
CTBYET 3TOMy MeTOy oleHkH. CB060/a KyIleHa 31eCh JOpPOTOil LIEHOH,
BE/Ib YYHUTHCA MyOIMYHOCTH MIPHUILIOCH Y CYPOBOTO YUHTENSA — PO3BICK-
HOTO Mporecca, HCTOPHIECKAs MUCCHA KOTOPOTO COCTOS/IA B HPHHY/IH-
TeJIbHOM HCKOPEHEHUH B YTOJIOBHOM CY/I€ IAPTUKYIISIPU3MA, B TOM «TSK-
Koif He/100poBONEHOM paboTe, HaNpaBICHHOH IPOTUB camoro ceba» (Ie-
renb). IMEHHO pPO3BICKHOI IIPOLIECC NEPBBIM HCIIOIB30BAN CBOGOIHYIO
OLIEHKY 10Ka3aTebCTB, [TO KparHel Mepe [0 TeX Mop, II0Ka OH ObIJI CBO-
GosieH caMm, TO ecTh 10 MOMEHTA OT/EIeHHs CYAeOHOMN (YHKI[MH OT BIC-
meH ynpaBaeHYecKoH B1acTH (0OLMHHOE N03HAHME, YIOJOBHO-aIMM-
HUCTpaTHBHAs paclpasa). 3areM, 0CODEHHO Ha HMHKBH3MIIMOHHOM H
CJIEZICTBEHHOM 3Tallax CBOETO Pa3BUTHU, OH YCBOMI HHOI, (hopMaIbHBIH
MOJXO/] K [I0Ka3bIBAHHIO, HO M TOT/Ia KECTKHE KPHTEPHH OLEHKH HE MPO-
H3BOAWINCH MM CaMOCTOATENIBHO, a ObIIM HaBSI3aHbI W3BHE, MOCpEl-
CTBOM 3aKOHA U JIOTMBI.

! Hckmouenms COCTaBAIOT CIydaH, KOTIA, HAPHMEP, «3asBHTETh HEAOCTYTICH»: PO-
uutble cujeTenbekue nokasanus (former testimony), sasBienne npu yoexkaeHun 06 yrpose
cmepthio (statement under belief of impending death), sassnenne mpoTuB mETEpecos
(statement against interest) n T.4. (Federal Rules of Evidence for U.S. Corts and Magistrates).
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B npunImmme cBoO0HAS OLEHKA J0KA3aTeIbCTB HE TEPIHUT KAKOI0-JIH-
60 BHeIIHEro BO3AeHCTBUA. Vbesicoenue Ha3bIBa€ICid BHYTPEHHUM HE
. TOJIBKO OTTOrO, YTO 3peeT B CO3HAHHM OLEHMBAIOIIEro cyObekrta (310
TOJIBKO nped-yOexaeHue), — OHO GHympeHHee, TIIaBHbIM 00pa3oM, I0To-
MY, 4TO €IMHCTBEHHBIM yOeorcuujem, BHyTPU KOTOPOTO COKPBITA HCTUHA,
CIIY)KHT HaJIHYHAasE COBOKYIIHOCTb JI0Ka3aTeNbCTB. B 3TOl CBA3H 3aCiTykHu-
BaeT BHHUMaHMsI BOIIPOC O COOTHOIUIEHHH CBOOOIHOM CyAeHCKOH OLIEHKH
JI0Ka3aTeIbCTB C TPEOOBAHUAMM HX JOIYCTUMOCTH.

[To cymiecTBy, AOMYCTUMOCTh — 3TO BBIPAXKEHHOE B HOPMATHBHBIX
TpeOOoBaHUIX TPEACTABICHHE 3aKOHOAATENs 00 YCIOBHAX AOCTOBEPHOC-
TH, & TAKKE ONTHMAIBHOCTH, C TOUKU 3PEHUS COOIIONCHMUS TIPaB YeloBe-
Ka, TOT0 WM MHOTO BHIA J0Ka3aTebCTB. Ecnu 311 TpeOoBaHus IPUHYK-
JAIOT CyIbI0 OTKA3aThCs OT UCIIOJIb30BAaHUS JaHHBIX, HE COOTBETCTBYIO-
[IMX YCJIOBHSM JOIYCTUMOCTH, TO OLIEHKA JIOKA3aTeIbCTB IO ey
pe3y/ETHPYET MHEHHE He TOIBKO Cy/a, HO M 3akoHonarens.'| Ho 3akonozna-
TeJIb HE 3HAKOM C KOHKPETHBIMHU 00CTOATENBLCTBAMU JAHHOTO CITy4ast 1 Cy-
JIUT O HUX JIMIIG B 001eM U anpuopHO. [103TOMy COBOKYIHOCTE HaJlu4-
HBIX [I0Ka3aTeJIbCTB — YK€ He €IMHCTBEHHbBIH HCTOYHHMK CYIEHCKOro
peuenus. YoexaeHue Oonplie He SBJIAETCS BHYTPEHHUM, HOO B 3HAuM-
TEJIBHOM Mepe 3TO YOeXKACHHe 3aKOHOATeN sl — BHEIHETO JJIA JaHHOIO
nena cyobekra. OTpaXkaeTcs JIi 3TO Ha He3aBUCHMOCTH cyna? besycnos-
HO ga! [Ipexzae Bcero moToMy, 4To cyobsi 6 Oene 3aBUCHT OT MHEHHSI 3aK0-
nomaressi. CaM jke 3aKOHOJaTeNb, KOTOPBIH Onaromaps mpaBuiiaM J10Imyc-
THMOCTH YaCTHYHO B3s1JI Ha ce0sl pOJib Cy/bH, IIPH pa3OHpaTenbCTBe Aena
He npucyTcTBYeT. Ho Cyaps 3aounbill pUCKYeT OBITh HEOOBEKTHBHEBIM, HOO
CTaBUT HCXOJ IIPOIECCA 8 3ABUCUMOCTMb OT JIOBKOCTH CTOPOH M IIPHXOTH
ciy4ast. B cynHOCTH, HHCTUTYT AOIYCTUMOCTH €CTh HE YTO HHOE, KaK MO-
JIepHU3UPOBAHHOE HACNIeIMe HEraTUBHOM CUCTEMBI ()OpMasbHbIX J0Ka3a-
TEJIBbCTB, CYILIECTBOBABIIEH B CIEACTBEHHOM PO3BICKHOM npouecce. B or-
JMYMe OT MO3UTHUBHOTO IOPsJAKA, HeraTHBHAsS CHCTeMa OTpHIlajia yCTa-
HOBJIeHHE (DakTa BHHOBHOCTH, €CIH OTCYTCTBOBAJIO «COBEPILIEHHOE
nokaszarenbcTBo. [IpaBuia AOMyCTUMOCTH, B CBOIO O4Yepe/b, OTPUIAIOT
IpY JOKa3bIBaHUM (AKTOB HCIIOJIB30BAHUE AOKA3ATEIbCTB, TIOIYUEHHBIX
B HapylleHHe 3aKOHA M, C 3TOM TOYKM 3PEHHUs, TAK)KE HECOBEPIIEHHBIX.
OCHOBHOE OTIMYHE COBPEMEHHBIX MPABWII JOMYCTUMOCTH OT TpeboBa-
HUH KJIACCHYECKOH HETATHBHON CHCTEMBI COCTOUT JIUIIb B CTETICHH BIIH -
HUS Ha 0Ka3aHHOCTH (hakToB. Ecnu «HecoBepmieHCTBO» (HOpMaIbHOTO
J10Ka3aTe/bCTBa OJHOBPEMEHHO O3HAyano 0Oy xedocmamodnocms
JI0Ka3aTesIbCTB II0 eIy, a 3HaYHT, ¥ HeJ0OKa3aHHOCTh (akTa, T Hedonyc-
MUMOCMb OJHOTO TOKA3aTeIbCTBA MOXKET OBITH KOMITIEHCHPOBAHA COBO-

! «He cympu CyasT, a CyANT NOCPECTBOM UX CaM 3aKOH», — UMes B BHJIY CIIEJICTBEH-

HBIH MPONECe, MUCaJl aBTOP NMEpBOro B PoccHu CHCTEMAaTH3MPOBAHHOIO Kypca YTroloBHOTO
npouecca f. U. bapmer (OcHOBaHHSA yTOJIOBHOIO CyAONPOH3BOACTBA € MPUMEHEHHEM K
POCCHICKOMY yTOOBHOMY CYAOMPOU3BOACTBY, C. 67).
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KYIHOCTBIO JPYIHX JQHHBIX, MMOTy4YeHHbIX 3aKoHHO. Taxum oOpasom,
[paBuia AOIYCTUMOCTH XOTS H BIHSIOT Ha YCTAHOBJIEHHOCTH (DaKTa, HO
MeHee KECTKO, 4eM TpeOoBaHus GopmanbHON cucTeMbl. MOKHO CKa3arh,
4TO OHHM «CKIIOHSIOT, HO He 00S3bIBAIOT.

" Ho ecnu TpeboBanus 4OIyCTHMOCTH OTPAHUYUBAIOT CYAENCKYIO Heda-
BHUCUMOCTB, OHH YMaJISIOT U CBOOOIY OLEHKH J0Ka3aTeNIbCTB. SHAUHUT JIN
3TO, YTO B MPOLIECCE UACATLHOTO COCTA3ATENBHOTO THIIA CY/l MOKET O11e-
HUBATH [OKA3aTebCTBA, HE OMISABIBASCH HAa HAPYIICHUS, C KOTOPBIMU
oHU Opun oy ueHbI? KoHEUHO HET, Tak KaK eCii ObI cy/1 uMel IPaBo Ur-
HOPHPOBATH YCTAHOBIICHHBIE 3AKOHOM MPOIEAYPhl U YCIOBUS 10Ty YEHH
JIOKA3aTe/IbCTB, TO aTaKe MOABEPIIach OBl MOIHOTA U HE3aBUCHUMOCTD Te-
neps yKe He CyAeOHOM, a 3aKoH00amenbHOoll BIACTH, YTO HECOBMECTHMO C
NpUHOUIIAME KOHCTHUTYIHoHanu3Ma. Cy 00s13aH IPHHUMATL BO BHUMAa-
HUE NOMYIIeHHbIE IPH COOMPAHUH U MPOBEPKE 0Ka3aTe/bCTB HapyIe-
HUSI, HO OHU UIPAIOT JJI HEro JIMIIb PONIb 003aTeNBHOTO MOBOA IS pe-
IIEHUS BOIIPOCA — BIICUET JIM 32 COOO0il JaHHOE HAPYIEHUE COMHEHUS 8
docmoseprocmu I0Ka3aTenbCTBa, U €CIIH Ja, TO yCTPaHUMBbI Jin oHu. Ha-
PYLIEHHS [TPABOBOTO PEXKMMa COOMPAHUS U IPOBEPKH JOKA3ATEIILCTB, KO-
TOpBIE OCTABIIAIOT MOA0OHBIE COMHEHUS, BEAYT K HE/IOMYCTUMOCTH ITOJTY-
YeHHBIX J0Ka3aTebCTB.! Takum 00pa3oM, MHCTUTYT HOMYCTHMOCTH J10-
Ka3aTeNbCTB MMEET IIPaBO0 Ha CYyNIECTBOBAHHE M B COCTA3ATEIHLHOM
CYIIOTIPOU3BOJICTBE, OJTHAKO HE B )KECTKOH, a B THOKOI (hopme. DTO 3HAIMT,
YTO MOCJIEACTBUS HAPYIICHUI JOIKHEI OBITH HE TIPEYCTAHOBICHBI 3aK0-
HOM, @ OMPEIeNATHCS CYIOM C YHETOM KOHKPETHBIX 00CTOATEIILCTB /1ena 1
MPUHIMIIOB MpoIecca.?

CyriecTByeT TakKe rpymia MPHHIHIOB COCTI3aTeNILHOIO Mporecca,
KOTOpbIe MMEIOT CBOMM OCHOBAHHEM OJHOBPEMEHHO U HE3aBHCHMOCTH
Cy/a, ¥ PaBEHCTBO CTOPOH, COBOKYITHOMY BIIHSHHIO KOTOPBIX OHH U 005~
3aHBI CBOMM CyIecTBOBaHUEM. K uMcny TakuxX NPUHLUIIOB OTHOCATCS yC-
THOCTH ¥ [JIACHOCTB CYZAOIIPOH3BO/CTBA.

il JIAaHHOM KOHTEKCTE pe4b UIET O MPOUECCYANBHBIX HADYUECHHUAX B JIOKA3LIBAHHH,

3aTParuBaOIHX JHIIb MPUHIAI HE3aBHCHMOCTH cyaa. MBI He KacaeMest 31€Ch HapyIeHHH
001IEnPaBOBBIX MPUHIMIIOB, KOHCTHTYIMOHHBIX IPAB YeJOBEKA M FPakKIaHHHA U [PHHIH-
12 PABEHCTBA CTOPOH, KOTOPBIE TAKKe MOTYT BECTH K HEOMYCTHMOCTH JIOKA3ATENIBCTB.
Pedb 0 HUX INa IPH PACCMOTPECHAH MPHHIANA 3aKOHHOCTH.

2 Heuto mof06HOE MOXKHO 3aMETUTh B aHIJIO- AMEPHKAHCKOM yTONOBHOM CY/0TPOU3-
BojcTe. Tak, HampuMep, OfIMH U3 KPYTTHEHIINX CIIEUNATHCTOB B 00IACTH CY/IeOHBIX A0KA-
satenneTs J. X. Burmop numer: «B nouckax cyne6HONH MCTHHBI HEOOX0AMMBI TK00BIE 10-
kasarenscTBa. Koraa sxe mpu UX MONy4eHHH HMENO MECTO HapylIeHHE 3aKOHA ... PEIsT-
CTBOBATE IOCTHKEHHIO HCTHHBI HEpasyMHO U HempakTHYHO». (Wigmor J. H. The Students
textbook of the Law of Evidence. Chicago, 1955. P. 341). IIpeacrasnsercs, uto r-H Burmop
HE COBCEM ITPaB: HENb3s CINTATh, YTO CIIEOBATh OYKBE 3aKOHA — 3HAYHT UCTIOPTHTE BCIO
obeHtoy. IIpenaTcTBYIOT JOCTHKEHHNIO MCTHHBI YaCTO CaMU HapyIICHHS 3aKkoHa. B aTHx
cilyMasx MoNy4YeHHBIE 0Ka3aTenbeTBa HEeA0NyCTUMBL. M TONBKO Torja, KOrjla HapyLieH!s
3aKOHA HE BIMAIOT Ha JIOCTOBEPHOCTH JAHHBIX M COOMIONEHHE KOHCTUTYIHMOHHBIX MpaB
rpak/laf, NAeHCTBHTENBHO HEPA3yMHO OTKa3bIBATHCH OT AOCTHKEHUS MCTHHBI 110 YHCTO
(hopMAanBHEIM OCHOBAHHSM.
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3.3. [IpuHUMI YCTHOCTH

Yemuocmu npornecca ecTh CI0BECHBIH cr1ocod pa3bopa aen. C ogHoH
CTOPOHBI, 3TO MPOSIBIIEHUE OYHOCTH CYIONPOU3BOJCTBA, KOTOPAs, B CBOM
yepen, obecrieanBaeT paBeHCTBO cTOpoH. Korna e cxomsTes B mpolecce
JIMIIOM K JIMILY, COBEPIIEHHO €CTECTBEHHO, YTO YCTHAsl (hOpMa — CaMblil
CKOPBIH ¥ ymoOHBIH crocod it ux obmenns. C Apyroi CTOpOHBI, yCT-
HOCTB IIpoliecca 3aTpyIHAET OJHOCTOPOHHIOK U TalHYIO0 0Jjaqy CyLy Ma-
Tepuasa TOH MK Ipyrod U3 CTOPOH, TaK Kak ee IpoLecCyaabHbIi comep-
HUK TYT K€ IIOJly4aeT BO3MOXKHOCTh OTPEarupoBaTh Ha BCSKOTO poza
HApyIICHHs U HCKa)KeHUA UCTHHEIL. B TaKHX yCIOBHAX Cydy Jierde coxpa-
HHUTH OOBEKTUBHOCTD M HE3aBHCHMOCTb.

YCTHOCTB IPEIIONaraeT,; 4To BCE UUHble I0KA3aTeNIbCTBA, TO eCTh (hak-
THYECKHE JaHHBIE, HMEIOIME CBOMM HCTOYHHUKOM JIOACH, HOJDKHBI OBITH
NIPeABSBICHEI CYIy B CIIOBECHOH opMe. DTo KacaeTcs OKa3aHMi OOBUHS-
€MOr0, ITOTEPIIEBIIEro, CBUACTENCH, 3aKII0YEHHH IKCIIEPTOB, HHBIX JTOKY-
MEHTOB, IIPUYEM, KaK [IPAaBHJIO, U B TOM CIy4ae, KOTJa Ha IpeBapHTEIIb-
HOM CIIEICTBMU OHU MMEJIH BUZ THCEMEHHBIH. 31eCh YCTHOCTh TECHO CMBbI-
KaeTCsl C IPUHIIMIIOM HEIOCPEACTBEHHOCTH HCCIIEI0BAHHS 0KA3ATEbCTB.

Bripouem, #3 HA3BaHHOIO IIPaBUIIa MOTYT ObITh HCKIIOUeHus. Tak, He
OyZeT OTCTyIIIeHHEM OT IPUHIIHMIIA YCTHOCTHU IPOYTEHHE B Cy/ie IIPOTOKO-
JIOB, TZ€ 3alMCaHBI paHee JaHHBIE Ha IpPeIBapUTENbHOM WM CyHeOHOM
CIJI€ZICTBHHM ITIOKa3aHUs, OJHAKO IIPH COOIIONEHUH TPEX HENPEeMEHHbIX yC-
J0BHH: 1) 10 TAKOTO MPOYTEHMS JIUIIO JOJDKHO OBITH YCTHO JOIPOIIEHO B
JAHHOM CyneOHOM 3acefaHuy; 2) IpPaBO OIVIACHTH MPEXHHE ITOKA3AHHUS
JIaeT «...HEe BCSIKOE pasHOpeUuHe B [IOKA3aHHMIX CBUIETEN (a TakKe 00BU-
HseMoro u noreprnesiero. — A. C.), a TOIBKO TaKkoe, KOTOpOe He MOXKET
OBITH YCTPaHEHO YCTHBIM €r0 Paccrpocom»; ! mubo 3) cTOpOHBI IPUCYT-
CTBOBAJIY HA IIPEABAPUTEILHOM CIICACTBUH IIPH IIOJYyYSHUU OIVIAIIAEMBIX
MOKa3aHUH ¥ UMEJIM BO3MO)KXHOCTE YJaCTBOBATH B IEPEKPECTHOM JOIIPO-
ce. To >xe camoe NOJDKHO OTHOCHTBCSA, HA HAIIl B3I, U K IICEMEHHOMY
3aKJIFOYEHHUIO SKCIIEPTa, IOJIyYeHHOMY Ha IPEeIBAPUTEIBHOM CIIEICTBHH,
C TOM JIMIIb PA3HUIEH, YTO, HPEX/e YEM €TO OIVIALIATH, HY>KHO IIOITyYUTh
YCTHOE 3aKJIIOYSHHE TOTO )K€ SKCIIepTa MO Pe3yabTaraM HOBOH AKCIIEPTH-
3bI, BBINOJHEHHOW HEMOCPEACTBEHHO B cyae. VICTMHHas cocTsa3arelib-
HOCTh HE MOXKET OTPAaHHYUTHCS JHIIB OTNAIIEHUEM M HCCIEIOBAaHHEM B
CyaeOHOM 3acellaHHK IKCIIEPTHOTO 3aKJIFOYEHNUS, JaHHOTO Ha MpeaBapH-
TEJILHOM CJIE/ICTBHH, TaK KaK 9TO He cO0Opa3yeTcs C OYHOCTHIO U YCTHOC-
ThIO Tpomecca. [IpoTokosl APyrux NpEeaBAPHTENbHbIX CIEACTBEHHBIX
JIEHCTBHH, TaKUX KaK OCMOTpP IPEIMETOB M JOKYMEHTOB, OCBUIETEIb-
CTBOBAHUE, CIIEICTBEHHBIH HKCIIEPUMEHT, IOIMYCKAIOTCS IJIS TIPOYTECHHUS,
HO JIMIIb B TOM CIy4ae, €CIIH 3TH AeHCTBUSI BOCIIPOM3BOISTCA B CyIeOHOM

' @otinuyxuii M. A. Kypc yronosroro cynonpoussozctsa. T. I. C. 92.

83



CIIEJICTBHU M «...B JIOTIONMHEHHE CO3aBAEMOr0 MMM BIleUaTIEHHs», | TO
€CTh MPAKTUIECKH JJIst BOCTIOJTHEHHS IeTasleH, KOTOPhIE MOIIH CTEPETHCS
CO BpeMEHH MNpeIBapHTEIbHOrO CIeACTBUSA. J[1s MHBIX CIAEACTBEHHBIX
NEeCTBUI, KOTOPBIE, KaK MIPABHJIO0, HEBO3MOXKHO IIOBTOPUTE B Cy/cOHOM
CJIEICTBHH — PeUb HJIET O 3a[epIKaHNH, 00BICKE, BLIEMKE, 0CMOTPE MeC-
Ta NPOMCLIECTBHUS H MPEABABICHNUH I ONO3HAHHSA, — BOINPOC MOXKET
pemarhcsl HeCKOJIBKO HHaye. XOTs MPOTOKOJIbI, COCTABIEHHBIE HA IPEJ-
BApPHUTEIHHOM CJIEICTBHH, IPUXOAUTCS OINIAIIATh B CYAE, IPUHIIMI YCT-
HOCTH TpeOyeT COIMPOBOUTE HX HCCISJOBAHUE AOIPOCOM Y4aCTBOBAB-
KX B JAHHBIX CJIEICTBEHHBIX JeHCTBUSIX JTUIl. ITO HEOOXOAUMO, HTOOBI
00eCreYnTs CTOPOHAM H CYAy BO3MOXKHOCTH 3()(EeKTHBHO IPOBEPHTH
JIOCTOBEPHOCTH MOJNYYeHHBIX Pe3yIbTaTOB U 3aKOHHOCTH MCIIOJIb30BaH-
HBIX TIPOLIEAYD.

Oco0BIit MHTEPEC MPEACTABISIOT, C TOUKN 3pEHHst COOIIOIEHUS TPUH~
IUIIOB YCTHOCTH M HEMOCPEICTBEHHOCTH, OMUIMATIbLHBIE [JOKYMEHTBI
(HOpMaTHBHBIE, paACHOPAAMTENbHBIE, CIPABOYHO-YI0CTOBEPHTEILHBIE,
KOHTPOJBHBIE X HHpOpMaIHOHHBIe).” [le10 B TOM, HTO JaHHBIE, YA0CTOBE-
PEHHBIE WM H3JI0KEHHbIE B 3TUX TOKYMEHTAX, IOPUAUYECKH HCXOIAT HE
OT (pU3HUIECKHX JIUII, @ OT TOCYIAPCTBEHHBIX OPTaHOB, AOJKHOCTHBIX JIML]
¥ KOPIIOpAIIHii, KOTOPBIE JOIPOIUEHE! ObITh He MOryT.* M ecnn Te, n3nasas
JIOKYMEHT, HE BBIIIUTH 32 MpeJielibl CBOSH MPaBoCnocoOHOCTH, TO MX cie-
IYeT CUHTATh NePBOUCINOYHUKAMY TAHHBIX, @ CaMU TAKUE JJOKYMEHTBI 10-
[IyCTHMO pacCMaTpHBAaTh KaK [MEepPBOHAYAJBHBIE JOKa3aTenbCTa. B mo-

_NOOHBIX CIy4asX MOKHO OTPAaHMYMTHCS OIVIAlleHHEM HA3BAHHBIX JIOKY-
MEHTOB B cyneOHOM 3acenanuu 6e3 mompoca JHll, X MOANMCABIIMX. ¢

B coctazarensHoM mpouecce MOryT (HUrypHpOBaTh M IPEIMETHBIE
(BemiecTBeHHbIE) MOKa3aTeNbCTBA. [IpHHIMI YCTHOCTH TAK K€, KaKk H
IIPUHIUII HENOCPENCTBEHHOCTH, TpeObyeT ZompOCHTh, KOI/la 3TO IIPAaKTH-
YEeCKH JOCTYITHO, JIMIO, NIPEACTABUBILEE MPeAMET JHOO NMpHUHUMABIIEE
y4acTHE B ero OOHApY>KEHHH, U3BATHH HIH CO3JaHUM, OTHOCHUTEIBHO
9THX 00CcTOsTeNBCTB. OJUH JTHIIB OCMOTP CTOPOHAMH IIpe/iMeTa He 0bec-
HEeYMBAET UM PABHBIX BOSMOXKHOCTEH IS COCTSI3aHMs, Tak Kak Oe3 deno-
BEKa U €r0 CIIOBECHBIX IOSCHEHUH TIpeAMET MOKET OBITh HEJ0CTATOYHO
unpopmatuseH. «/lokazarenscTBoM, — cuurain B. S1. Jlopoxos, — OH MoO-
JKET CTaTh JHIIb B IIPEesIaX COOTBETCTBYIOUIMM 00pa3oM OpraHM30BaH-
HOHM A7 nepeaaun MHGOpMAILUK IIPaBoBOM CHCTEMBL. .. Takoi cucreMon
ABJIETCS «IIPeIMET — UeJIoBek». BHe ee cBOMCTBA U COCTOSIHUS MaTepH-

1

2
C. 38,

3

4

Tam xe.
Cwm.: Iunxacos b. M. cnonb3oBaHne JOKYMEHTOB B oKasbiBanun. Tanikent. 1977.

Cwm.: @otinuykuii M. A. Kype yronosroro cyponpoussozctsa. T. II. C. 90.

Yro, KOHE€YHO, HE HCKIIOYACT NpaBa cyaa npH HEOOXO/IMMOCTH BBI3BATh JTHX JIHI
JUIA gornpoca.
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QJILHOTO 00BEKTa HE MOT'YT CTATh BEellleCTBEHHBIME I0KA3aTEIbCTBAMMY. !
D70, BIpPOYEM, HE O3HAYAET, YTO MOXKHO YIOBJIETBOPUTHCS, HAIIPUMED,
JIAIB YCTHBIM MEPECKA30M CBHIETENEM COIEPXKAHMUS TOKYMEHTa — Be-
IIIECTBEHHOTO /I0KA3aTebCTBA, TAK KaK YCTHOE M3JI0KEHHUE B TAHHOM Cl1y-
yae ObIIO ObI 3aMEHOM MepBOHAYANBHOTO {0Ka3aTenscTRa.? Mckiouenue
MOYKET OBITH JOIMYIIEHO TOIBKO TOLAA, KOTIa IPeACTaBIeHHe OpUruHaia
(r3UYecKd HEBO3MOXKHO WM BBI3BIBAET 3HAYUTEIbHBIE TPYAHOCTH.
«Tak, — numter P. Yonkep, — HaANHCH HA CTEHAX U MOTMIIBHBIX TUIMTAX
0OBIMHO MEPETAOTCs YCTHO, XOTS OIHAXK Il MOTHUIIBHYIO IUIUTY IIpeAcTa-
BUIH Ha 00o3penwue [lanatel mopros».

3.4. [IpuHUMI I1ACHOCTH

I'macHOCTB Tak e, KaK ¥ yCTHOCTh, [IPOM3BO/IHA OT IPUHIMIIOB He3a-
BHCHMOCTH CyJla ¥ paBEHCTBa CTOPOH. BMecTe ¢ TeM cama 1o cebe cocts-
3aTeNBHOCTh KaK CIOCO0O pelieHus mpoliieM IyTeM KOHTPOJIUPYEeMOIo
npoTHBOOOPCTBA CTOPOH HE 0053aTeNIBHO MPEIONaraeT, YTO ITOT MPo-
11ecc A0JDKeH OBITh BEIHECEH Ha BceoOiee 0003peHue.

Tak, cocTa3aTensHbIH cy apeonara B AQHUHaX MPOUCXOAMI MO/ MOKPOBOM HOYH, HTO-
651 JaKe Cy[bH HE BHAEIH JIMI OPATOPOB, a TOJIBKO CHBILIAIN X cnosa.4 OOBHHHUTEIBHOE
CYAOIIPOU3BOJCTBO APYHIOB y JPEBHHX KEIBTOB, CBA3AHHOE C YEJIOBEYECKUMMU JKEPTBOI-
PHMHOUICHHAMH,” I OOBHHHTENbHAS e PasHOBHIAHOCTH NEPKOBHOTO cya (courte de
Chrétienté) B cpeiHHe Beka MOTIIH OTIPABIATHCA 0€3 OTIACKH, B YeAHMHEHHBIX MECTax.

I'macHOCTH — 3TO MCKpa, BEICEKaeMas I OT COIPUKOCHOBEHHS CO-
CTA3aTEeNIbHOM HIEH ¢ peausaMu Ipakaanckoro odmecrsa. Cyn obperaer
«Jlap peyr» JIHIIb TaM, [Jie TOCYJapCTBO CYUTACTCS C IMpaBaMU IPaXKaaH 1
[e IOCIeHHEe MOTYT Ha PaBHBIX pasroBapuBaTh ¢ roCyaapcTBoM. I'pax-
JIAHCKOE ODIIECTBO HY)K/IA€TCA B HE3aBUCHMOM CY/JI€ U PaBEHCTBE B HEM
CTOPOH, HO TOJBKO B YCIOBHSIX INIACHOCTHU CyleHcKas He3aBHCUMOCTb H
PABEHCTBO CTAHOBSATCS MPO3PAYHBIME M TapaHTHPOBaHHBIMH. «OOmIe-
CTBEHHOE yOeXKIeHHE B JOCTOMHCTBE Cya BO3MOXKHO C TeM JIMIIE YCIIO0-
BHEM, YTOOBI KK/IBIH [Iar CyneOHOi AesTenbHOCTH OBLI M3BECTEH 001Ie-
CTBY», — KOMMeHTHpY ciioBa benrama, mumrer U. . @oitaumxmii.® Ta-
KUM 00pa3oM, He3aBUCHMOCTD Cy[a U PABEHCTBO CTOPOH JCHCTBHTENBHO
TIOPOKIAIOT [MACHOCTE, HO TOJILKO B YCIIOBHUSAX, KOT[Ia COCTA3ATEbHBIN
MPOIIECC MPOHUKHYT €Ule U AyXOM IyOIMYHOCTH. ITO 0OCTOSTEIHCTBO
nano moBox psgy aBropoB (A. @. Kowm, A. 1. Yebsnmues-/[mutpues,

! Teopus noKa3aTeNsCTB B COBETCKOM YronoBHOM mpouecce. M., 1973. C. 209.
2 Cwm.: @oiinuyruii M. A. Kype yronossoro cynornpoussoncrsa. T. I1. C. 90.
3 Vonkep P. Aurnuiickas cynebHas cucrema, c. 586.
84 Cwm.: Yenvyos- bebymos M. A. Odepku 110 NCTOPHY Cy/ia M YTOJIOBHOTO Mpolecca. ..,
c. 85. X
5 Cwm.: Mommsen T, Victopus Puma. B V 1. T. [1I. CII6., 1995. C. 156.
8 @otinuykuii M. A. Kypc yronosroro cynonpoussoznctea. T. I. C. 98.
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H. A. Hexsronos, M. C. CtporoBu4)' cOmmxarh U 1axe OTOXKIECTBIAThH
mIacHocTh ¢ mybmumunocTeio mporecca. [pyrue (K. K. Apcenses,
B. H. ITanay3os, B. K. Cnyuescxkwuii, . 5. @oitHUIKNH 1 Ap.)* ONATA0T,
YTO MyONMYHOCTE, KOTOPYIO OHU [IOHUMAIOT KaK 0(UIMATbHOCTD, — 3TO
CaMOCTOSTENBHBIM IPHHIHII, CIOCOOHBIH CYIIeCTBOBATh U B OTCYTCTBHE
rnacHocTH. Onnaxo, npusHaBai W. 1. DoitHUIKHI, «OTIOPBI B TEKCTE 3a-
KOHA, TOYHOU TEPMHUHOJIOTHH IIPUAEPKUBAIOIIETOCS, HY T€, HU APYTHE He
umero.? Jlo6aBuM, 4T0 APYroro U OBITH HE MOXKET, IIOTOMY YTO CpaBHE-
HUIO TIO/IBEPTA0TCS Pa3HOIIOPSAKOBBIE BEINYUHBL [ TaCHOCTH — OJUH U3
NPUHYUNOE COCTAZATETHHOTO CYIOTIPOU3BOCTBA, B TO BpeMs Kak Iy Omud-
HOCTB — He MPHHLMIL, & MUNON02UYeCKas XapaKTePUCTHKA GUOd TIPOIIec-
ca, TO ecTb OoJiee BBICOKHH ypoBeHb 0000meHus. [lybnuyHoCTh B 3TOM
KayeCTBE €CTh COBOKYITHBIM pPe3ynabTaT ACHCTBHS BCEX NPHHIUIIOB ITyO-
JMYHOTO COCTSI3ATENBHOTO CYIOTIPOM3BOCTBA, B TOM YHUCIIE HE3aBUCHMO-
CTH CyJa, PABEHCTBA CTOPOH, YCTHOCTH, IIACHOCTHU U IPYTHX, COBOKYITHO
BBIPAKAIOIIHI TAKOE €r0 KaueCTBO, KaK OMKPbIIMOCMb, 2PaAdiCOAHCHBEH-
HOCMb. B 3TOM CMBICIIE TIIACHOCTH — ITyOIMIHBIH IIPHHITHIL.

3.5. HemonycTUMOCTH IIOBTOPHOTO IIPUBJIEYEHMsI
K OTBETCTBEHHOCTH 32 OJJHO M TO 3Ke JesiHue
(non bis in idem)

DTOT NPUHLIUI JOTHYECKH BBITEKACT M3 COCTA3ATEeNILHON HEH, HOO
0CIIe COCTOBIIErOCs MIPOoLecca U MIPUroBOpa Cya HET IOUYBHI [JIsl HOBO-
rO CIIOpa [0 TOMY e npeamety. Ho HeT cropa — HET u IIpoliecca, mo3To-
My [IOBTOPHOE NPHUBJIEYEHHE JTHLA K OTBETCTBEHHOCTH I10 OJTHOMY H TOMY
JKe 0OBUHEHHIO HEBO3MOXKHO. JIpyTHMU CIIOBaMU, Hem HAKA3AHUA NOCLe
cocmsazanust. Kak Mbl BBIICHUIH paHee, BOSHUKHOBEHUE 3TOT0 HHCTUTYTA
HCTOpUYECKU 00YyCIOBICHO HE TYMaHUCTHYECKUMHU IPEICTABICHUAMH, a
Cyry00 MmpakTHYeCKUMHA MOTHBaMH. TeM He MeHee OOBIYHO 3alpeT Ha BTO-
pHYHOE TPHUBJICYECHHE K OTBETCTBEHHOCTH 33 OJHO M TO K€ IBITAIOTCS
0OBSCHATH MMEHHO COOOPaKEHUSAMH T'YMaHHOCTH M CIPaBEIHBOCTH.
Tak, W. . @oitnuukuii numeT: «YenoBex, pa3 BEITEPIIEBIINN HaKa3aHUE
3a YYHHEHHOE, TIOKOHYWII CBOU CUETHI C IPABOCYIHEM, H €ro HeCIpaBe/-
JHBO OBLIO OBI BTOPHYHO IIPHUBJIEKATH 3@ TO K€ K OTBETCTBEHHOCTH»®. Ec-
TECTBEHHO, MPAaBO HE MOXKET HUTHOPHPOBATh CIIPABEIUIMBOCTB, OIHAKO
MOCIEIHSSI, KaK MPABUIIO, HE ONpeAeNsieT COJAEpIKaHHE HOPHIUYECKUX

1 Cwm. 06 stom: Dodnuykuii M. A. Kypc yronosroro cynonpoussozctsa, T. I. C. 93;

Cmpozosuu M. C. Kypc coBeTckoro yronosoro npouecca. B 2 . T. 1. M., 1968. C. 136.

2 Cwm.: Qounuykuii M. A. Kypc yronosroro cynonpoussozcrea. T. [. C. 93; Anexce-
es H. C., [laes B. I, Kokopeg JI. /I. Ouepk pa3BUTHA HAYKH COBETCKOTO YTOJIOBHOTO MpPO-
uecca. Boponex. 1980. C. 39; Kypc coBerckoro yronosHoro mporecca / ITon pen. A. .
Botikosa u M. W. Kapnena, c. 151-—152.

3 @ounuykuu M. A. Kypc yronossoro cynonpoussozctsa. T. I. C. 93.
4 @ounuykui A. A. Kypc yronossoro cynonpoussoactsa. T. IL C. 41.
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HOPM HANpsIMYI0, @ OTIOCPE0BaHA 3[eCh YePe3 OTBACUEHHYIO FOpHIHYec-
Kyto (popMy, B JaHHOM cllyHdae cocTasarenbryro. [To camoii cBoel mpupo-
Jle cocTsI3aHue 3asepuiaemcs TOOEION OQHOM M3 CTOPOH, a ¢ Mmobeoi
HHUKTO JOOPOBOJIBHO HE paccTaeTcsl. B CHITy Takoro koHeunozo MeTona
paspeleHus gesl IOBTOPHOE IIPOBEIeHHE MPoLecea, KakK H BCIKOE KIepe-
HTPBIBAHUEY, 3aTPYIHEHO. B MOMEHT CBOEr0 poXKIAeHUs MpUHIMIT non bis
in idem sBUIICS TapaHTHEH MPOTHB 370CTHOTO CYTSDKHHYECTBA, HApyla-
FOIIEro OOIECTBEHHYIO YCTOHYHBOCTD, — MHOTOKPATHOTO IIPUBJICYEHHS
TPaKIaH IO IPUKPHITHEM HHCTHTYTA «HApOIHOT0» OOBHHEHHS K YIO-
JIOBHOHM OTBETCTBEHHOCTH 3d 00HO mo dice. B COBPEMEHHOM yTOIIOBHOM
mpoliecce, Iie NIaBeHCTBYET Iy OJIMYHOE 00BHHEHIE, COJlepyKaHie JaHHOTO
[PUHITKIIA TOTIOJHMWIOCE. Tenepb OH BKIIFOYAET CIIEAyIOIHe TpeOOBaHuUSL:

1. TIpaBo Ha yroaoBHOE MPECIEIOBAHUE UCCAKAET HE TOMBKO IIPH IES
juricata, TO €CTb II0 JieJly, OKOHYATEJIHHO PEIICHHOMY CYIOM H ITOTOMY HE
MOIJIeKAIeMY pacCcMOTpeHHI0 BHOBB (1. 9 c1. 5 YIIK PCOCP 1960 1, cT.
368 VIIK ®panmuu 1958 ., ct. 4 mporoxona 7 EBponeicKoi KOHBEHIMH O
3alHTe NpaB YeI0BeKa U OCHOBHBIX CBO0O OT 4 HostOpst 1950 . u T. 11.).
[pecrenoBanue NpepeIBaeTCsl Ha CTaUU J0CYAeOHOM ITOATOTOBKH, €CIIH
00HAPYXKUTCA, YTO CIIEACTBEHHBIH OpraH — TOT K€ CaMblil MU Tapa-
JIENBHON IOPUCAUKIIMK — paHee Y Ke MPeKpaTHI Jello 10 3TOMY 0OBHHE-
Huto. Tak, HapuMmep, penleH Borpoc B poccuiickoMm Koxexce (11.10 ct. 5
VIIK PCOCP 1960 r.).

2. [Mpunmm non bis in idem He 0m00psAeT MHOTOKpATHEIE CyaeOHbIE
pazbupaTenscTBa B OTHOWEHHH 00BHHsIeMOTO. [TooToMy 061iee mpaBmiio
B COCTSI3aTE/ILHOM ITPOLIECCE TAKOBO: BCTYIMBIIH B 3aKOHHYIO CHITY MIPH-
TOBOP He MOYKET OBbITh NepecMOoTpeH. MCKITIoueHIe COCTABIISIOT SITU30/1bI,
KOTZIa B [ieJie BHOBH OTKPBIBAIOTCA (haKTHHECKHE 00CTOSATENHCTBA, KOTO-
pble He ObLTH 1 HEe MOTJIN OBITh M3BECTHBI CY/IY [IPH BbIHECEHNH PEICHMS
o neny. Torma HOBOE OCYKIAEHHE BO3MOXKHO, IMOCKONBKY B IOJ0OHOM
Cilydae Hejb3sl CKa3aTh, 9YTO0 OTBETCTBEHHOCTH HACTYIIAET 3d MO Jice Ca-
moe. JI7st 9TUX IIeeld MPUMEHSIeTCs «PEBU3HOHHBIN nepecmorpy (Ppan-
IUs1), «BO30OHOBIIEHHE IIPON3BOJCTBA, OKOHUEHHOTO BCTYIMBIIMM B 3a-
KOHHYIO cuity mipuroBopom» (I'epmanus), «B0300HOBICHUE H€T 10 BHOBE
OTKpBIBIIMMCs 00cTosTenscTBaM» (Poccust) mubo anerusiunonnbi (aHr-
JMHCKHMI THIT) MOPSIIOK IIEPECMOTpa CyneOHBIX pelIeHHI.

3. ITosopom obsunena Kk XyOutemy MyTeM YBEITHICHHS HaKa3aHUs TIPU
nepecMoTpe CyneOHBIX peIleHHi He ONyCKaeTcs. YCHIIeHne HAKa3aHus
BBIIIECTOSIIM CYJIOM PacCMAaTPUBAETCSA B COCTA3ATENBHBIX «KOOPIAHHA-
Tax» KaK BTOPUYHOE TIPUBJIEYEHNE K OTBETCTBEHHOCTH 34 OJHO M TO XK€
nestaue. Ho kak OBITh, €CIIM IPUTOBOP €Ille He BCTYIINI B 3aKOHHYIO CHITY?
Kazanocs 0bl, B 3TOT NPOMEXKYTOK BPEMEHH JIOKHA COXPAHSITHCSA BO3-
MOKHOCTb YCHJIEHHS HAaKa3aHUA 110 XKan00e 0OBUHUTEIIS WK TIOTEPIIEB-
mrero, TeM 0ojiee YTO MMEHHO TaK PEeIIaeTcs BOIIPOC B Psijie KOHTUHEH-
TanbHbIX rocymapcts (§ 331, 358 VIIK I'epmanun, cr. 340 VIIK PCOCP
1960 r. u T. 1.). Jlorndeckoe ocHOBaHKE NpHHUIHKNA non bis in idem, kak
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Mbl YIIOMHHAJIA BHayaje, — 9TO MpeKpallleHue Clopa CTOPOH. 3HAYHUT,
BCE JIEJI0 B TOM, NIPOAOIKAETCSI JIU CIIOP CTOPOH 1OCIIE BEIHECEHHS CYIOM
npuroopa? Ecnu na, To yCHIUTh HaKa3aHWE HOBBIM PELICHHEM IIPaBO-
MEPHO, €CJIM K€ CIIopa HET, TO HET U YCIOBUH I pellIeHHs Bopoca 00
ocyxaeHun. OTBET 3aBUCHUT OT (hopmsl nepecmompa. I1pu KaccarmoOHHOM
MpOLIeAype, KOra IepecMOTp OCHOBBIBAECTCS HA MHUCHMEHHBIX MaTepHa-
nax, OnvKanInel Mespro SIBIeTCs He pa3pelieHue criopa CTOpoH (370 ObI-
JI0 3a]ja49€eH Cy/a MepBOi HHCTAHIIUH), @ BEISIBJICHHUE OIIMOOK B IPUTOBOPE.
ITosTOMYy KaccarOHHBIN CY B HACATEHOM COCTA3ATEIHHOM MPOLIECCe HU
TIPH KaKUX YCIOBUSX HE BIIPAaBE YCHIMBATh HAKAa3aHUE, XOTA ObI U 110 JKa-
n06e oOBHHUTENS. B 3TOM CMBICTIE pOCCHIICKast Kaccarust Wil OIH3Kast K
Hel HeMeIKasl peBU3HS, JOIYCKAIOIIHE TAKOH IepPeCcMOT, MPEICTABIAIOT
c000i¥ OTCTYIUIEHHE OT COCTA3ATENbHOM Moienu. B To e Bpems cocTasa-
TEJIBHOCTh HE MPENATCTBYET KaCCAIMOHHOMY MEpPEeCMOTPY IIPUrOBOpa HE
6 uHmepecax oena, a B UHmepecax 3aKoHd, KOTJAa BBIIIECTOAIIMI Cy/] yKa-
JKET Ha HeMPaBOMEPHOCTH Ha3HAYEHUS CTOJIb HEIO0CTATOMHOIO HAKa3aHUs
B IPYrHX Iporeccax B Oynymiem. !

Hanpotus, mpu aneisiuoHHON hopme mepecMoTpa CyneOHbIX pe-
HISHUH CITOp CTOPOH BO30OHOBIISIETCS ¢ HOBOM cuitoii. [Toaromy B npuH-
LUl [IPU ameJUIAIMH HaKa3aHUEe MOXKET OBITh Ha3HAYEHO MMOBTOPHO, B
TOM 4mcie u bonee cypoBoe. Crielyer, OTHAKO, yUHTHIBATE, YTO YCIOBUS
aTeJUBIITMOHHOT0 pa30UpaTensCTBa 10 CPABHEHHUIO C CY/IOM IEePBOH HH-
CTaHIMH PEeIynHpOBaHEl ((parMeHTapHOCTh CyneOHOro CIEACTBHS,
3JIEMEHTHI IIMCHbMEHHOCTH) M CIIOP CTOPOH 3/I€Ch MMEET JI0 M3BECTHOH
CTENEeH! YCIOBHBIM xapaxTep. [losToMy amenmnsiuoHHON MHCTAHLIMU
CIIEAYeT C OCTOPOKHOCTBIO, JIUILb B CAMBIX KpallHUX CIIy4asx, MITH Ha
yBeIUYEeHUE HaKa3zaHus. Tak, HaIpuMep, B aHITIHHCKOM YTOJIOBHOM TIPO-
I[ecce Ha3HaYeHHOE 110 IPUTOBOPY Cy/1a HAKA3aHUE, KaK PaBuIio, He MO-
JKeT OBITH YCHIIEHO IT0 3Ka100e, €CIIH TOABKO OJUH M3 BBICIIMX AHTJIHNC-
KHX CYI0B — ANEIUISIITMOHHBIN He IPUAET K BEIBOY, YTO «BHIHECEHHBIH
MIPUTOBOP HE TOJIBKO CHUCXOAMTENIEH, HO HE3aKOHHO CHUCXOJHUTENEH,
TaK 4TO OOMIECTBO COWIO OBI €r0 He OTBEYAIOIIMM MPEHACTABICHHUIM O
HaJJIeXaleM OTIPABICHUH YTOJOBHOIO mpaBocyausi».” B nocnemnem
CJIy4ae Onpee/ieHHas Cya0M BHaYale Mepa OTBETCTBEHHOCTH CTOIb Ma~
7a ¥ HecooOpa3Ha, YTO He MOXKET BCepPhe3 paccMaTpUBAThLCS Kak HaKka3a-
HUE, [I03TOMY MOYKHO IIPE3IOMHPOBATH, YTO yBEIUYECHHE HAKA3aHHUS BbI-
HIECTOSMIAM CYIOM eCTh HaKa3aHUE He IMOBTOPHOE, a KakK ObI IepBOHa-
gajbHOE.

! B ommnuue ot nepecMoTpa CyaeOHBIX PEIIEHHi B HHTEpecax Jeia, KOrja IpUroBop

OTMEHSETCS WM H3MEHSETCS, IEPECMOTP B MHTEPECaX 3aKOHA 03HAYAEeT JIHILB TO, YTO HpO-
BepAOIIas CylAeOHas HHCTAHIHSA JaeT 3aKIYeHHe O NPaBHIbHOCTH NMPUMEHEHHS 3aKOHa
JUtst OYAYIHX CCBITOK.

2 Human Rights and the Rule of Law in the Criminal Justice System of an Emerging
Democrasy. Reference Manual. Criminal Justice Advocacy Institute. 1994. P. 48.
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4. O6GBUHHUTENb HE MOXKET 00KaJoBATh ONPABAATENIbHBIH IIPUTOBOP.
DTO CripaBeUIMBO He TOJIBKO ISl KACCAMU, HO M A7 aneuanun. B ca-
MOM feJie, ciabast Konusi COCTA3aHMs B alleTUSILIHOHHOM CYJIE elle CII0-
coOHa OTPABHAThH K00BECOK» K HAKa3aHHIO IO BTOPOMY OOBHHHTEILHO-
My IPUTOBOPY, HO HE BBIAEPKUBAET OpEMEHH 101HO20 HAKA3aHUS. 3ame-
HA ameUIIIHOHHBIM CYJOM HPEKHEro ONpaBAaTeNbHOrO IMPUIOBOpA
HOBBIM OOBHMHHUTEJILHBIM H €CTh, II0 CYIIECTBY, HOBOE IOJHOE HaKa3a-
HHE — pe3yJbTaT BTOPHYHOTO IPUBIEHEHHS K OTBETCTBEHHOCTH 32 00HO
u mo dice. 3anpeT OOBHHUTEIIO 002KaI0BATH OTPABAATENbHBIN IPUTOBOP
IPUMEHSIETCS CerOHS JUIIb B CTpaHaX ¢ aHIIMHCKUM THIIOM Ipolecca
(Arrnus, CIIA u gp.). B cMemasHOM KOHTHHEHTAIbHOM CYAOIPOU3-
BOJZICTBE IIPaBO IIOCTAHOBKU BOIIPOCa 00 OTMEHE ONpPaBJaTeIbHOrO NpH-
roBopa 0OBIYHO MIPELOCTABIIEHO HE TONBKO OOBUHAEMOMY, HO H O0OBHHH-
TENI0, OJHAKO M 3[€Ch 3aMETHA TEHACHIUI OTPAJUTE OIPABIATEIILHEIH
[PUTOBOP OT repecMoTpa. IIpoTecT Ha OlpaBAaHNue MOXKET OBITh IpHHE-
CeH JIMILb B HHTEpecax 3aKOoHa, HO He B MHTepecax gena (ct. 572 VIIK
OpaHiuy 1 T. 11.).!

5. Ilpunruun non bis in idem mpensTCTBYET MCIONB30BAHMIO (hakToB
paHHMX CYAHUMOCTeH OOBHHAEMOTO il 000CHOBAHMS €T0 OTBETCTBEHHO-
CTH TIO HOBBIM JIeJIaM, TaK KaK, OIMPAasiCh Ha MPEKHHE IPUTOBOPEI, HOBOE
OCy’KIeHHE KaK OBl BIIUTHIBAJIO B ce0sl OO cTapo mpoBunHOCTH. Crie-
JIOBATEJIbHO, OOBUHAEMOrO B IIOJOOHOM Cllyyae JBa)KIbl HAKA3BIBAIIH ObI
3a CTaphble IPeXH.

6. ABTOpHTETHOCTH CyaeOHOro pemeHus (auctoritas rei judicatae)
IpEeX/e BCEr0 O3HAYAET, YTO BCTYMMBIINH B 3aKOHHYIO CHILY TIPUTOBOP
HMeET NPEIIUIHANIBHYI0 CHITY Ul BCEX APYTHX CYIOB B MpEAenax JaH-
HOTO TOCYAApCTBa, a B CIydasx, MPeJIyCMOTPEHHBIX MEX/TyHapOIHBIMU
COITIAIIEHUAMHE, — W 11 HHOCTPAHHBIX CYIOB. ABTOPUTETHOCTh Cy/ie0-
HOTO peLIeH sl TAKXKE [IPEIONaraeT, YTO «CYIy JOJIKHA OBITh IPEI0CTaB-
JIEHA TI0JIHAsI BO3MOXKHOCTE BBRIpabOTaTh €ro CIIOKOMHO ¥ BCECTOPOHHE.?
[TosToMy npHHATHE [ieNa K IPOU3BOACTBY OAHHM CyAOM HCKIIIOUAET aHa-
JIOTUYHOE TIPABO BCSKOTO JPYTOTO Cy[a, TO €CTh NepBasi MOACYIHOCTh
HUMeeT IPeUMYIIEeCTBO Haz MocieayromumH - (eceptio rei in judicium
deductae (nam.) — u3bATHE HeNa €CTh OTKA3 B IIPABOCYIHH).

3.6. lIpyHUMN HCTHHBI

DTO NPHHLUI TYOIHYHOTO COCTA3ATENBHOTO npoiecca. YacTHO-HCKo-
BOE MIPOHM3BOZCTBO, B IPOTUBOBEC ITyOIMIHOMY, B HCTHHE HE 0COOEHHO
HY)XJIAeTCsl, TAK KaK PACCUMUTAHO HA 0OIECTBEHHOTO CyOBEKTa, KOTOPOro

I Tlo VITK PCOCP 1960 1. (ct. 325,371 ) u YIIK I'epvanun (m. 1 § 331, m. 2 § 358),
MPOKYPOPY AaHO MPABO OMPOTECTOBBIBATE ONPAB/ATEIbHbIN TPUIOBOP MOYTH 630 BCAKUX
OrpaHMYEHHH, 4TO, KaK BUANM, HE COITIACYETCS C COCTA3ATENBHOCTRIO.

2 ®ounuykuii M. A. Kypc yronosroro cyponponssoactsa. T. IL. C. 40.
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UHTEPECYeT, B IEpBYIO odepenb, cobcTBeHHoe «». Haupbicmas 1eH-
HOCTB JJIl HACTHO-HCKOBOIO Mpoliecca — peIleHne He HCTHHHOE, a yCT-
pauBarolee 00e cTopoHsl. [ TaBHOH IIeTbI0 TAKOTO Cy/la ABISETCS CoXpa-
HEHHE B 00IECTBE «MHUPay, TAK e KaK U1 ero MpeamecTBeHHIKa — 00-
BHHHUTEJIBHOTO IIpoLecca ObUI0 XapakTepHO CTPEMIIEHHE TIPEJOTBPATHTh
obmecTBeHHOE «eMsITeHne». OHAKO YaCTHO-UCKOBOH CIIOCO0 cyneOHOTO
pa3buparenscTBa, B OTIHYHE OT CROEro AUKOBATOTO MPE/IKA, BITACTCS CO-
xpassTh npwiryrsi. OH He 3aMeHsIeT PaBIy CIy4alHOCTRIO, @ yTBEep/KAa-
eT, 4To 3HaeT ucTuny. OqHaKo 3TO He Ta rpy0as ucTuHa dakra, K KOTOpoi
CTPEMUTCS TOJIA, a UCTHHA (HOPMANIBHO-FOPHINYECKas, TOHKAs, IUTap-
Has. YacTHO-MCKOBOM «3CTEeT» Kak OBl moBTOpseT: «CTa HU3KMX HCTHH
HaM JOPOKe HAC BO3BBIIIAIOMIMHA 00MaH». MIMEHHO BO3BBIIIAOIIMI 00-
MaH (OpPMAaJIBHBIX HCTHH O0ECIEeYHBAET B YACTHOM CY/ONPOHM3BOACTBE
«MHPY», BBITOAHBIN I CUIBHOTO M TPAMOTHOTO, HO CTPAILHLIN A He-
MIOCBSIIIEHHOr0. JTO MHCTPYMEHT COMMAIBHOIO 0TOOpa, AeHCTBYIOIIMI
Ha TO cTaguy OOIECTBEHHOT0 CO3HAHUS, Iie CBOOO/IA YCMATPUBAETCS B
uHanBUAyanu3Me.' YacTHO-HCKOBOU IPOLIECC IOJIOH I0PUOUHECKUX (DUK-
yutl (TIpEe3yMIIIIUHU, CEIKH O IPU3HAHUH BUHBI, IPABUIIA 00 HCKIIIOMEHUH
JI0Ka3aTesCTB 1 T. 11.). Fictio est contra veritatem, sed pro veritate habetur
(nam.) — GUKIWST TPOTUBOCTOUT UCTHHE, HO (DUKIINS [IPH3HACTCS 3a HC-
TuHy. BMecTe ¢ TeM Henb3s KaTerOpHIEeCKH YTBEPKAATh, YTO YACTHO-HC-
KOBOI IIPOIIECC YypaeTCst UCTUHBL. YCTaHOBJIEHUE (DAKTOB TAKMMH, KaKHe
OHHU €CTh, JJISI HErO BCE YK€ TIPeAIOuTHTEIbHO. TeM He Menee aeduur
CPEACTB MO3HAHUS, CBSI3AHHBIA C OTCYTCTBHUEM IIPEIBAPHTEILHOIO pac-
CJI€OBAHMSI, ATOUCTUYECKON IIPUPOIOH JaCTHOTO HHTEPECa, BhIHYKIAET
JOIlyCTUTH UCIIOJIL30BAHHUE B IIpoliecce (POPMANBHBIX CPE/ICTB, IPUBOAL-
mMx K hopManbHOH, win ropuaundeckoit, ucrune. Tak, M. B. Muxaiinosc-
kuif, H. H. Po3un cumuranu, 4To COCTA3AaTENBHOMY IPONECCY, KOTOPBII
OHM ITOHMMAJIH KaK 9aCTHO-UCKOBYIO NPOLEAYPY, HE MOXKET OBITH CBOM-
CTBEHHO HEOTPaHWYEHHOE CTpeMJICHHE K MaTepHasibHOW HMCTHHE, YTO
3[eCh YMECTHO FOBOPHTH JIUILL 00 HCTHHE IOPUIMUYECKOH, @ BMECTO Tpe-
OoBaHMs 6€3yCIOBHOTO YCTAHOBJICHUS (DAKTOB TAKUMHU, KAKHE OHH €CTh,
JIEUCTBYET KIIPUHIIMII JOKa3aHHOCTH OOBUHEHU».>

WHoe neno, Koraa Mponecc JOCTUraeT MyOIHYHO-HCKOBOH CTENEHH
3penocTH. 31eck AeicTByeT nHoi npuHImI: fictio cedit veritati (nam.) —

! ®. DHrenbe 3acTan B AHDIMH, O-BUIHMOMY, HMEHHO JTOT JTafl («MOi 10M — MOst

KPEMoCTh), IIOTOMY 4TO MUCcall PO CocTA3aTeNbHbIH anmmitckuil nponece XIX B.: «Kro
CIHIUKOM OelIeH, 4TO0bI BBICTaBUTH 3ALIMTHAKA HIIH COOTBETCTBYIOIIEE KOTHYECTBO CBU/IE-
TeseH, Morud, eciy ero AeN0 ABIACTCH CKOIBKO-HUOYIh COMHUTENBHEIM. .. EC/in OH He ne-
YepraeT BCeX BO3PAKEHHIT, €CITH OTCYTCTBYET CBHAETENb, KOTOPOTO OH HE cyell HeobXoau-
MBIM BBI3BaTh, — OH MOTHO» (Mapkce K., Dneensc ®. Cou., T. I. C. 637). Maxc Bebep Takxe
OTMEYAJl, 9TO B COCTA3ATEIbHOM MPOLECCEe 3aHHTEPECOBAHBI HITH SKOHOMUYECKH CHIIBHBIE,
WM T€, KTO YMEeT HCIOJb30BaTh MHAMBHAYalbHEIC MAHCH U crnocobHocTH (Weber M.
Grundriss der Sozialokonomik. Tib., 1921. S. 469—471).

2 Muxaiinoeckuit A. B. OCHOBHBIE IPUHIUITBI OPTAHM3ALHH YTOTOBHOTO cyaa. ToMCK,
1905. C. 93; Posun H. H. YronosHoe cynonpoussozacteo. CI16., 1914. C. 303.
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¢bukius ycrynaer uctuHe. DUKIUA He UMEET CUJIbIL, KOrna el [pOTHBO-
CTOMT UCTHHA. [lyOIMYHOCTE CMEHAET YaCTHOE Havyalo 10 Mepe TOro Kak
UHIUBUYANbHOCTh MOOEKAAeT HHIAMBHMAyanH3M. WHIUBHIYaTbHOCTH
K€ HYXK/1aeTcs B TOUHBIX Becax. OHa He y[IOBJIETBOPAETCS (HOpMabHON
UCTHHOH, 160 Ta €CTh He Mepa, a nedarth. EcTecTBeHHast cpenia HHIAUBHIY-
aJIbHOCTH — OTKPHITOE HMH(popMannoHHOe 00mmecTBo. He yauBnTensHo,
YTO MyOIMIHOCTH IPABOCYINS, TAKKE TIOHNMAaeMas KaK OTKPBITOCT TIPO-
1ecca, Hy)KaaeTcs He B hopManbHO-IOPUIUIECKOH, HO B MAMEPUANbHO,
WIn obvexkmusrou ucmune. TouHOe 3HaHNE (HAKTOB TAKUMHU, KAKHE OHH
€CTb, IT03BOJIET O0JIee TOHKO PEryIUPOBATh OOIIECTBEHHbIE OTHOIEHHS,
9KOHOMHTE PENPECCHI0, COKpAIlaTh COIMAbHbIE H3AEPKKH, HeH30ex-
HBIE NIPH (GyHKIHMOHMPOBAHMHE MEXaHU3MA CyHIOIPOM3BOACTBA. Bee 310, B
KOHEYHOM UTOTE, ITONHUMAET YPOBEHb COLUANN3AIIN IPABOCYAUS, OTBO-
J1 eMy B HEM3BEIAHHOM eIlle IePCIIeKTUBE HOBYIO, Oosee IIyOOKYI0 PoJib
B UCTOPHH YeJIOBEYeCKOro obmiecTna.

Ho «uT0 ectb ucTHHA?» DTOT BOIPOC 33Ja€TCA B yTOIOBHOM CYLE OT
ITontus [Tunara no Hamux gHEeH. ECIM HCTHHA — 3TO COOTBETCTBHE Ha-
IIUX 3HAHUH pearbHOM AEHCTBUTENBHOCTH, TO CYAUTh 00 3TOM COOTBET-
CTBHMHM MBI MOYKEM TOJIBKO ITIOCPEJCTBOM CBOET0 BHYTPEHHET0 yOeKIeHHU.
Ob6ocHoBaHHOE YOEKIEHHE B HCTHHHOCTH 3HAHMUS €CTh JI0CTOBEPHOCTb.
«HcTHHA. .. B yTOJIOBHOM MPOLIECCE BRIPAYKAETCS B JOCTOBEPHOCTH (yBe-
PEHHOCTH), 4TO TaKOH-TO (PAKT CYIECTBYET UITH HE CYIIECTBYET», — ITH-
caJl KJIacCUK (ppaHIly3CKOTO yronoBHOTO mporuecca @octen Omu.? «Daxk-
THYIECKOM JOCTOBEPHOCTH HE CYLIECTBYET OOBEKTHBHO, — OHA €CTh TOJb-
KO HM3BECTHOE COCTOSHME HAIIero yOeXIeHus», -—  CYHTAN
JI. E. Bnagumupos.®* Cl0BO «IOCTOBEPHBIH» 3HAYUT BEPHBI, HE BHI3bIBA-
foIMH coMHeHui.* ITak, TOCTOBEPHOCTh — BIIPOYEM, TaK JKe, KaK U Be-
POATHOCTb, — 3TO JIUILE NPEACTaBICHUI 00 UCTHHE B HAIIEM CO3HAHUH,
XapaKTEepPUCTHKH J0Ka3aTeJIbHOCTH 3HAaHUA,” U TIOTOMy HE IIpaB
M. C. CtporoBud, CYUTaBILUH, YTO «IOCTOBEPHOCTH — 3TO TO K€ CaMOe,
YTO HCTUHHOCTB. TO, 4TO JOCTOBEPHO, TO U ABJISETCA HCTHHHBIM, TAK KaK

! 3rta HOBas poIIb OCTHIHMH B TPS/IYILEM FOCYIAPCTBE Oy/IET, BEPOSTHO, CBA3AHA C IBY-

XyPOBHEBBIM PEryIHpOBaHHEM OOIIECTBEHHBIX OTHOIICHHUH, KOTa 0OIHE 3aKOHOAATENb-
HBIE LITaMIIbI, [0 TPUPOJE CBOCH HEAOCTATOMHO YIHTHIBAIOIIIE JIMYHBIE OCOOEHHOCTH MH-
JIMBHMIOB, CTAHYT B KAXI0M KOHKPETHOM CITyHdae He MPOCTO NPUMEHSTHCS, a IIPH HEOOXOMH-
MOCTH aJalTHPOBaTECA CYAOM K OOIICCTBEHHBIM OTHOLICHHSM C YYETOM TpeboBaHMi
MHAMBHIYabHOH crpaBe/TMBoCTH. Torna MoXHO GyaeT roBOPHTE O npase cnpaseousoc-
mu ¥ TIOAJTMHHOM IIPaBOBOM TOCYapCTBE.

2 Hélie F. Traité de ’instruction criminelle, ou Théorie du Code d’instruction criminelle.
En 3 vol. V. L. Bruxelles, 1863. P. 5.

3 Braoumupos JI. E. Cyn npucskupix. Xapekos, 1873. C. 99.

4 Oowcezoe C. M., Illsedosa H.FO. TomkoBslii ciioBaph pycckoro s3sika. M., 1994. C. 173.

> Cwm.: Cuuphos JI. B. BepoATHOCTb M JOCTOBEPHOCTE KAk THOCEONOTHYECKHE XapaK-
TEPHCTHKH 3HaHHsA // BOpoCk! THOCEOIOTHH, JIOTHKH W METO/I0JIOTHH HAYYHOTO HCCIEA0-
Banud. JI., 1972, Bemn. 3, C. 33—39.
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HAXOIUTCSA B COOTBETCTBUHU C NEHCTBUTEILHOCTLION.! Eciu 651 3T0 OBLIO
TaK, TO KaK, HarpuMmep, 00bsICHUTE HEOOXOIUMOCTE B CYAOIPOU3BOJICTRE
[pOIeAypbl MEPEecMOTpa BCTYIMBINUX B 3aKOHHYIO CHIIY pEIIEHHH IIO
BHOBB OTKPBIBIIUMCs 00cToaTenscTBaM? Bezp, MpuHUMas Takoe pele-
HUE, Cyl He COMHEeBascs, 607Iee TOTo — U He JI0JDKEH ObLT COMHEBATHCS B
CBOUX BBIBOMAX, OMHAKO 3aTEM OTKPBUINCH OOCTOATENIECTBA, KOTOPBIE pa-
Hee 00BEKTHBHO He Mo2nu ObITh H3BECTHBI CYITY, U BRIBOJBI OKA3aJIUCh He-
HCTHHHBIMU. DTO, OHAKO, HE 3HAYHT, YTO, IIPUHUMAS pelIeHNe, CYI IeH-
CTBOBAJI HEBEPHO, YTO Y HETO OBUIM HJIM JODKHBI ObUTH OBITH COMHEHHS.
JpyruMu cnoBaMu, IIepBOHAYAIEHBIE €I0 BBIBOJBI OBLITH 10CTOBEPHBI, XO-
TS ¥ HEWUCTHHHBL. VIMEHHO MO3TOMY IEpecMOTp e 10 BHOBb OTKPBIB-
IIMMCST 00CTOSATENILCTBAM HE CBHUIETENLCTBYET 0 Opake B pabore cyna,
MIPHUHSBIIET0 HEUCTUHHOE PENICHME.

I'ne sxe MCKaTh Kpumepull 00CMo8epHOCHmL, MEPHIIO TOIO COCTOSHUSL
yOexIeHus1, KOTOpOe MBI IIpHHUMAaeM 3a UCTHHY? Takum KpuTepueM Mo-
JKET OBITH TOJIBKO OIIBIT, IPAKTUKA, KOO HUYETo APYIroro JUTs CY)KASHHUS 00
HCTHHE B PACIIOPSHKEHUN YeIOBeKa HEeT. ECn MBI He MOKEM OTBICKATH Hil
00H020 UCKTIOUEHUS W3 UMEIOIIEroCsS B HAIIEM PACIOPIKEHUH Onblma,
HAIl BBIBOJ] IOJDKEH CUHUTATHCS JOCTOBEepHBIM. [IprueM nMeercs B BUILY
BECh HAJIMYHBIN OIIBIT, BKIFOYAst TOOBITHIE 110 ey JaHHbIe, i 3aMMCTBO-
BaHHbBIE [IO3HAHUS, B TOM YHCJIE 3HAHUE 3aKOHOMEPHOCTEN OKPYKAIOLIeH
JEHCTBUTEIBHOCTH, @ TAKXKE OIBIT, PUKCHPOBAHHEIN B IPaBUIIAX JIOTH-
YecKoro MelieHns.? [IocKonbKy 00BeM OIBITa Y PA3HBIX JIIO/ICH HE OIH-
HAaKOB, TO YTO AOCTOBEPHO JUIsI OJHOTO YelOBeKa, APYrOMYy MOYKET IOKa-
3aThCs HEMOCTATOYHO yOemuTenbHeIM. [103TOMy B CynOIPOM3BOACTBE
3HAYEHHE UMEET He CTOMBKO HHINBHIYAIbHBIH, CKOIBKO 00I€CTBEHHBIH
ombIT. IMEHHO OTCIONA IPOUCTEKAIOT CTAAUHHOCTH (MHCTAHIIMOHHOCTS)
Ipoliecca 1 HeoOXOMUMOCTh He IIPOCTO TTO3HAHUSA, HO 0C000T0 yI0CTOBE-
PHUTESBHOrO MO3HAHUS, TO €CTh Jokasbieanus (axtos. Hopmbl nokasza-
TENBCTBEHHOTO TIPaBa CIY)KaT B CyHOIPOU3BOIACTBE OJHUM M3 BAYKHEH-
XX CPEACTB IPHBEACHUS ONBITA K 0OIIECTBEHHOMY CTAHIAPTY.

Crenyst OTHOCHTEIBHOMY OIIBITY, OCTOBEPHOCTD TAK)KE OTHOCHTEIb-
Ha U He UCKITF0YaeT BEPOATHOCTH. DJIH ITHCAll [I0 3TOMY I10BOAY: «Henose-
Ky He TaHO AOCTUTraTh a0COMIOTHON JOCTOBEPHOCTH; OH JOJKEH YIOBIET-
BOPATHECS OTHOCHUTEJILHOM TOCTOBEPHOCTBIO, KOTOPYIO OH JOCTHUIAaeT
TOJIBKO Yepe3 BCe CTPACTH M BCE CBOM HecOoBepuieHCTBa».’ [locToBep-
HOCTh U BEPOSTHOCTH, KOHEYHO, AHTUTE3bI, HO AHTUTE3bl JUAJIEKTHYEC-

! Cmpozosuu M. C. MatepuarnbHas MCTHHA U Cy[eOHBIE J0KA3aTeNIbCTBA B COBETCKOM

yromoBaoM mpouecce. M., 1955. C. 33—39.

2 OnBIT ecTh OTPaXKCHHE B CO3HAHMM JIFOJCH 3aKOHOB OOBEKTHBHOTO MUpa W 0OOie-
CTBEHHOW MpPaKTHKH, MOJYYEHHOE B PE3y/bTaTe UX AKTHBHOTO [TPAKTHYECKOTO MO3HAHUS
(Oocezoe C. U., Ulgedosa H. FO. TonkoBslii coBaph pycckoro sA3bika, ¢. 449).

3 Hélie F. Traité de D’instuction criminelle, ou Théorie du Code d’instruction
criminelle. V. II. P. 311.
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kue. [IpoTHBOMIONOKHOCTH — He IPOTUBOPEYHS, OHH JOTIONIHEHH. Bepo-
ATHOCTB JAOIIOJIHAET JOCTOBEPHOCTE, IPEAOCTEPEras € OT H3JUIITHETO Ca-
MomHeHus. OHa OyATO TOBOPUT: TBOH BBIBOI NPAKMUYECKU OTHOZHAYCH,
HO Kak ObI HI OBUT BeMHK 00beM ITOATBEPKAAIOIIEH TPAKTHKH, OH OTPaHU-
4EeH, a IOTOMY BCer/ia COXPAHAETCS /Meopemueckas BepOsSTHOCTb aJIbTep-
HatuBEl. MHaye roBopsi, ZOCTOBEPHOCTH IOCTOSHHO HECeT B cebe abcT-
PAaKTHYIO PeecCHUBHYIO BO3MOKHOCTH MHOTO BbIBozA. [lo3aTromy muras-
LM B CBOE BpeMsl OypHBIE TEOPETHYECKHE TUCKYCCHH BOIIPOC O TOM, YTO
SIBJIAETCS LIENBI0 CyNeOHOTO ITO3HAHUA — HOCTOBEPHOCTH WIIH BEPOST-
HOCTb,' TIOCTABJIEH HE BIIOJHE KOppeKTHO. JI1000# HOCTOBEPHBIH BBIBOA
OIHOBPEMEHHO SBJISIETCSI X BEPOATHOCTHBIM.” BOT TONBKO BEpOSTHOCTH
[IPY 3TOM HE KOHKPETHO-IPAKTHYECKas, a aOCTpaKTHO-TEOPETHYECKas.
JIOCTOBEPHOCTH CTpAIIHA JIUIIE IPAKTHYECKas BEPOSITHOCTh. JlocToBep-
HBIM SBJISETCA BBIBOJ, B OTHOIIEHHH KOTOPOTO HE BOZHHKACT PA3YMHbIX
COMHeHul,> TO €CTh OTCYTCTBYIOT HCKITFOUEHHs U3 00IeCTBEHHOTO IIPaK-
THYECKOTO OIIBITA.

HWTtak, 0OCTOBEpHBIE 3HAHMSI HMEIOT I HAC 3HAYeHue O0BEKTHUBHBIX
ucTuH. [Ipy 3TOM HCTIONB3YIOTCS TaKHe OHATHS, KAK KOLIEHKa» 1 «BHYT-
perHee yoexnenue». Héros des deux mondes (¢p.) — repoem aByx mu-
poB — 371€Ch ABAeTCA cyl. IMEHHO ero BHyTpeHHee yOexneHue, co3pe-
BAIOIllee B PE3yJbTaTe OLEHKH [OKA3aTeNbCTB, OTPAXKAET HACTYIUICHHE
MOMEHTa HCTHHBI U IOBJIEET Haz yoexneHueM obenx cropoH. Kasanocs
ObI, ICTHHA U CY[ AOJDKHBI OBITH CHAMCKUMH OJTH3HEI[aMH, HO, KAK HHU Ma-
PaIOKCaNbHO, aKMUEHOCHYb cy0a B NOCTHXEHUH UCTHHBI HEPEIKO Cep-
YKHBAETCs 3aKOHOM. ECTeCTBEHHBIM OrpaHUYHTEIIEM CyAeOHOM aKTUBHOC-
TH CIIy’KHT OOBHHHTEJIbHAS MJIA YACTHO-HCKOBAs COCTA3aTeNbHas (hopMma.
CocTs3aTeIbHOCTD IPETIOoaraeT He3aBHCUMOCTb Cya, U €CIIH OCTaI0TCs
TIODO3PEHHS B €r0 OECIIPUCTPACTHOCTH, CyI DA COXPAaHEHHs COCTS3a-

! Cwm.: Tadesocan B. C. K Bonpocy 06 ycTaHOBIEHUH MAaTepHANTLHON HCTHHEI B COBETC-
P

koM mponecce // CoBeTckoe rocyapcetso u npaso. 1948, Ne 6; Cmpoeosuy M. C. Marepu-
anbHasi WCTHHA H CyneOHBbIE [10KA3aTeNnbCTBA B COBETCKOM YTONOBHOM  [Mpolecce,
c. 19—158; Oiicman A. A. CoOTHOMIEHUE HCTHHBI U JOCTOBEPHOCTH B YTOJIOBHOM MIPOLEC-
ce // Coserckoe rocynaperBo u mpaso. 1966. Ne 6. C. 92—97; Opnoe FO. K. BuyTpenHee
yOeXICHHE TIPH OLIEHKE JI0Ka3aTeNbCTB (MpaBoBBIe acmeKTsl) / Bompockl 60ps0b! ¢ mpe-
cTynHOCThIO. B, 35. M., 1981. C. 55—62.

2 B psaje ApyruX HAayK, HAMPUMEDP B MATEMaTHKE, TaKOH MOAXO0/ K AOCTOBEPHOCTH B
nopsake Bemer. «ocTmkenne JOCTOBEPHOCTH Kak abCOIIOTHOH, OKOHYATEBHON J0Ka-
3aHHOCTH HEBO3MO)KHO B MaTeMaTHKE Tak ke, KaK U B IF000# Apyroit Hayke. .. AGCOMIOTHAS
BHCBPEMEHHas JOCTOBEPHOCTh HEAOCTHKUMA MMEHHO ITOTOMY, YTO BCAKOC OOKA3aTellb-
CTBO CyIIECTBYET B CHCTEME Pa3BUBAIONIETOCS 3HAHMUS, HCTIONB3YsS HMEIOIHECS B HEM TI0-
HATHA. .. HeBO3MOXXHOCTE aBCONOTHON A0CTOBEPHOCTH OOYCIOBICHA U TEM, 9TO TpeboBa-
HHE TaKoro J0Ka3aTeabCTBa MPHUBOINUT K perpeccy B OeckoHeunocTs» (Cmupros JI.B. Bepo-
ATHOCTb ¥ IOCTOBEPHOCTS...., C. 40—41).

> B aHmmiickoM nporecce Ui 0003HA9EHIA KPUTEPHS TOKA3AHHOCTH OOBHHEHMUS HC-
MIOJTH3YeTCs BEIpAXKEHHE: «BHE pazyMHoro comHerus» (bejond a reasonable doubt). ITo cy-
IECTBY, 9TO TPEOOBAHNE JOCTOBEPHOCTH, & HE BEPOITHOCTH, KaK MOJNAratoT HEKOTOPBIE aB-
Topsl. (Cum., Hanpumep: Cmpoeosuy M. C. MarepuanibHas HCTHHA U CyieOHBIE J0Ka3aTellb-
CTBa B COBETCKOM YTOJIOBHOM ITpomecce, ¢. 44).
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TEJBHOTO XapakTepa OTHOIIEHHH [0/DKEH YCTPAaHUTHCS OT aKTUBHOIO
ydacTus B nponecce. [IpuueM crieKTp Takoro ycTpaHeHUs JOBOJIBHO IIH-
POK — OT ITOJIHOTO OTCTPaHEHHS Cy[eH OT y4acTus B [eie (0TBOI, camo-
OTBOI) IO NACCUBHOCMU CyOa B UCCIECAOBAHNUH, @ B OOBHHUTEIHHOM CY-
Jle — JaXke U B OLIEHKe JoKa3aTenbCTB. CynbH B COCTI3aTEIbHOM MIPOLIEC-
ce He MOTYT OBITb OYEBHIOIAMH HCCIENAyeMOro COOBITHA, HOO B 3TOM
CiIydae OHH 3aBE€JOMO CONUAPHBI C O3UI[UEN OAHON U3 CTOPOH, U MOTO-
My cocmsasanue HEBO3MOJKHO. Cynpsi-oueBuel] TU00 MOAIEKHT OTBOLY,
nubo moykHa OBITh M30paHa HecocTs3aTeNnbHas npoienypa. [lpuanHon
TTACCUBHOM POJIH Cya MOXET OBITh, KAK TOBOPUJIOCE BBIIIE, HEIOCTATOY-
HO€ pazdenenue eracmell B TIONUTHYECKOM MEXaHH3ME TOCYNAapCTBA.
I'paxmaHCcKoe OOIIECTBO HE MOXKET BIOJIHE JOBEPUTHCS TEM CYABIM, KO-
TOpBIE HaXOHATCS B IPSIMOM 3aBUCMMOCTH OT aIMHHHCTPATHBHOM BJIaCTH.
Hampumep, ecnu cyneOHBIH KOPIyC Ha3HA4YaeTCs MPaBHUTEILCTBOM HIIH
TIaBOM rocyaapcTBa (MOHApXOM, IIPE3UJEHTOM), KOTOPBIH B TO HKE BpeMs
(dhopMHUpyET IPaBUTENHCTBO U BOOOIIE PYKOBOIUT UCIIOJIHUTEIBHOM Bi1a-
CTBIO, TO HAJIMLIO OTCTYIUICHUE OT IIPHHLIKIIA pa3ieneHus Biacted. Takum
CKOPOHHBIM CYIBSIM», 9T00BI H30eTHYTh OOBHHEHHN B TE€H/ICHIIMO3HOCTH
BEJIEHUS Cy[eOHOro pa30upaTenbCTBa, CIENyeT BO3IEPKUBATHCA OT aK-
TUBHOCTH B XOJI€ UCCIIEOBAHUS JOKA3aTENIbCTB, I7Ie IaBHAsl POJIb AOIDK-
Ha IIpHHAJJIeXaTh CTOpOHaM. B KpaliHUX JKe CllydasXx, KOI/la 3aBUCHUMOCTh
CyAeH OT IpaBUTENHCTBA HAauOOJee OYEBHIHA, KKOPOHHBIM» CyAbAM HE
MOXeT OBITh JOBEPEHA M OIIEHKA J10Ka3aTeNbCTB. s Toro yrobsl COCTS-
3aTebHOCTh He NMprobpena mpu 3TOM IpyObie 0OBHHUTENbHBIE (hOPMBL,'
OLIEHKA JOKa3aTelbCTB IEepelaeTCcsl 0T «KOPOHHBIX» CyHEH JKIOpU IIpH-
csoKHBIX. [locnenHue, Kak mpaBHiIO, HEMOCPEACTBEHHO HE yYacTBYIOT B
HCCIEeN0BaHUY 0Ka3aTeIbCTB, OCTABILAA 3TO CTOPOHAM (PEikKe — CKOPOH-
HBIM CYABSIM»), IIOCKOIBKY HCCIEI0BaHHE JO0KA3aTeIbCTB CBA3AHO C IIPO-
BEPKOH BEPCHH U IPEANONIOKEHUHN, a YeJIOBEK, HallleAIHH ITOATBEPIKAE-
Hue (MOXET OBITh, CKOPOCIIEN0e) CBOEH AOramKe, ICUX0JIOTHYECKH Mpe-
ObIBaeT y Hero B IuieHy. Mccneqys nqoka3aTenbCcTBa, CYAbH OJHOM HOTOH
BBIHY)K/ICHBI CTYINIaTh HA TEPPUTOPHUIO JINOO 0OBUHEHMS, THOO 3aLUTH —
TPETHETO HE JIaHO, KOO BCe AOKA3aTENIECTBA ACTATCS Ha OOBUHUTEIBHBIE U
onpasjarenbable. [IpHCSHKHBIE 3aceaTeNn He BCeraa CrioCOOHBI POTH-
BOCTOSTH HCKYIIEHHIO TIOCTIEIIHBIX BEIBOOB. [T03TOMY, Kak roBopuTCs B
ATOKaJHIICHCe, «OaHbI KaXKI0MY U3 HHUX OHEXbI Oenble, i CKa3aHo UM,
YTOOBI OHH YCIIOKOMIIKCH €IIl€ Ha MAJIOe BpeMsl. .. »* 3aBeplleHne KOHCTH-
TYILMOHHOTO IpOIIecca, JOCTIKEHUE YCTOMUHUBOIO pasjieNieHus BiIacTei
0OBIYHO MPUBOAAT K OTKA3y OT Cy[a MPUCSHKHBIX U Iepexoy K meddeH-

! B 0OBHHHTENEHOM Mpollecce, KaK MBI y)ke TOBODHIIM paHee, CYAbH He OLEHUBAIOT

Jl0Ka3aTenbCcTBA 110 BHYTPEHHEMY yOexaeHHo, a npuberatoT k GOopManbHBIM KPUTEPUAM
(opnanuu, hopMalbHBIE JOKA3aTENLCTBA).

2 Orkposenue Cesroro Moanna Borociosa (6, 11).
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ckoif cucteme.! [IpoeccronambHbIE XK€ CYbH BHOBB HOJIYHaiOT BO3MOXK-
HOCTb AKTHBHO COOHMPATh U IPOBEPSITH A0KA3aTeNIbCTRA.

Bwmecrte ¢ Tem 103yHT: «Jla CBEpIIUTCS PABOCYIHE, €CITH AaXKe TIOrno-
HET MUP!» SIBHO HE MOXKET OBITH IeBU30M cocTs13arenbHoCTH. [locenmss
OaronpuUATCTBYET MTOCTHIKEHHIO HCTHHBI («B CHOPE POXKIACTCS HCTH-
Ha»), HO He JIF00OH LIEHOI U JIMIIG B TeX Mpenesax, paau COONMIOaeHUs KO-
TOPBIX M CO30aH COCTA3aTeNIbHBIA mpouecc. MermHa, moObiTas BHE
COCTA3aHUs JHO0 B YCIOBHUSIX, KOTA CTOPOHBI OBUTH [TOCTABJICHEI B 3aBe-
JIOMO HEpaBHOE MOJIOKEHHUE, CYNTACTCS HEJIeTHTUMHOM, 3anpeTHOH. MH-
JIUBUyaNbHAas CIPAaBEUIMBOCTH B COCTA3ATENBHOM IMPABOCYOHMH BhIIIE
ucTuHbl. Homo mensura — genoBek ecTs Mepa. DTH CJI0Ba, IPHIIACHIBAE-
Mble rpedeckomy durocody [Tporaropy, BIOJHE MOAXOAAT U IS HAILETO
cinyyvas. CripaBeJIMBOE COCTA3aHUE CTOPOH — 3TO UMEHHO TOT METOJI Ha-
XOXKIIEHHS MCTHHBI, KOTOPBIA MOJKHO HAa3BATh «YEIOBEYECKUM M3MEPEHHU-
€M» B IIPABOCYIMH.

CrenieHb OrpaHUYEHUH Ha CPEICTBA U CIOCOOBI JOCTHIKEHHS UCTHHBI
pasnuyaeTcs B 3aBHCHMOCTH OT BHIa COCTA3ATENbHOCTH. B 4aCcTHO-HCKO-
BOM IIPOLIECCE, IJIe OTCYTCTBYET IIPEeNBAPUTEIBHOE CIIEICTBIE 1 IIO3HABA-
TeIbHbIE BO3MOKHOCTH Cy/Ia JUMUTHPOBAHBL Y3KHMH paMKaMU CyneOHO-
'O 3aCeJaHust, HCTHHA YacTO MpezcTaeT B GOPMaNbHO-I0pPUANIECKOM 060-
nouxe. [TyOnmudHbIi coCTsI3aTeNbHBIN IPOLECC, HAPOTUB, OTAAET SIBHOE
IpPEATIOYTEeHHEe MaTepHaIbHON UCTHHE. Brpouem, ropuandeckas NCTHHA
He TIOJBEep)keHa ITOJIHOMY OCTPAaKH3My H B IyOJHYHOM CYHOIPOH3BOL-
CTBE, OHa BOCTpeOOBaHa TaM, IJe 3TOro TpeOyIoT HHTEpeChl MpoIEeccy-
aJbHOM CHCTEMBI coepoicek u npomugogecos. YOpuamdeckas HCTHHA HC-
MOJB3YeT B Ka4ECTBE CBOETO OpPYyAMs apceHal ropuauueckux (uximii. K
UX YHCIly OTHOCATCS: 1) nMpe3yMniuu, 2) MUpPOBhIE COINIAIIEHUS, 3) mpa-
BIUJIA 00 MCKJIIOUEHHN AOKa3aTenbeTB. He Bce U3 HUX OIHMHAKOBO MpHMe-
HUMBI B HACTHBIX U ITyONHYHBIX BHIAX COCTI3ATENBHOTO IIPOM3BOLCTRA.
[TonmpoOyem pa3o0paTbes B 3TOM BOIIPOCE.

IIpesymnyus — 3TO yCIOBHO IPU3HABAEMOE HCTHHHBIM IIPEIIIOI0KE-
HUE O HaJWYMU HIH OTCYTCTBHHU ompenelieHHoro ¢akra.? CTopona, B
I07B3Yy KOTOPO# MpestomMupyercs (akT, 0cBOOOXKIaeTCs OT OpeMeHM ero
JokaspiBaHus. [Ipesymmiy gerart Ha opuaundeckue (IpaBoBbIe, JIeraiib-
HbIE) U (DAKTHYECKUE; OIPOBEPIKUMbIC H HEOIPOBEPKUMBIE.

OOGBIYHO ITPABOBEIMH NIPE3YMIIIHSIMHI CIHTAIOT T€, KOTOPBIE 3aKperiie-
HBI HOPMaMH 1IpaBa, a GakTHYECKUMU — KOTOPBIE IIPABOM HE 3aKperie-

! Bo MHOrUX rocyxapcTBax KOHTHHEHTAIBHOU EBpOHBI CY IPUCAKHBIX K CEPEAUHE

XX B. (akrnueckn yctynua Mecto meddenckomy cyay (Fepmanms 1924 1., Hranus
1941 r., @panups 1958 r. 1 Ap.), XOTA TEPMUH «CYJ TIPUCSDKHBIX» B 3aKOHOAATENIECTBE HO-
MHUHAIBHO H COXPAHEH.

2 Cwm.: Iynses A. I1. CoumanbHO-NONUTHYECKUI ACTIEKT MPE3yMITIHI HEBUHOBHOCTH //
Cogetrckoe rocyaapctso 1 mpaso. 1988, Ne 4, ¢, 31.
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aeL.! Ho aToT kputepuii cnuimkoM opManbaeii. Ha camom nene dakru-
HEeCKHE TPEe3yMIILHHA TOYHO TaK K€, KaK U IOpUIMIECKUE, MOTYT COAEp-
JKaThCd B HOpMax IpaBa MM, IO KpalHeH Mepe, BBIBOOUTHCA U3 HUX C
[IOMOIIBIO TOJMKOBaHMA. [T1aBHOE OTiIHuHe PAKTHIECKUX MIPE3YMITIHN OT
IOPUIMYECKUX B HHOM — €0 CJIEIYeT HCKaTh He B (JOpMe, a B colepika-
Hun. DakTHyecKue IPe3yMITIHH OCHOBAaHBI Ha (PAKTHYECKHX 3aKOHOMED-
HOCTSIX, Ha TOM, 4TO 4alle BcTpedaercs. MHorna /s 060CHOBaHKS TIpe-
3YMIILHK MOTYT OBITh MCIIOIB30BaHbI CTATHCTHYECKUE JaHHBIE, B TAKOM
cilydae TOBOPSAT O crnamucmudeckux HaKTHYSCKUX Mpe3yMuimsix. B ka-
94eCTBE IPUMepa NPUBENEM NPesyMnyulo 6MeHAeMOCmiL, B CUILy KOTOPOH
Ka)K[I0€ JIUI0 CIMTASTCS BMEHSIEMBIM, €CIIH He OyIeT J0Ka3aHO IPOTHBO-
nosoxHoe. CrenuanbHO BMEHIEMOCTD IO KaXIOMY YTOJIOBHOMY A€y He
JIOKa3bIBAETCsI, XOTS MPUHAIUIEKHUT K YUCIY HEOOXOMUMBIX IPU3HAKOB
CyOBEKTHBHON CTOPOHBI cocTaBa mpectyruieHus. [loTpe6HOCTE B 3TOM
BO3HHMKAET JIHIIE IPH MOSBICHUHN TAHHBIX O HECIIOCOOHOCTH JIHIA TIOHU-
MAaTh 3HAYEHHe CBOUX JIeHCTBUH U pyKOBOAUTH UMHK.? Eciu Takoit uudop-
Maruu HeT, 0OBUHHUTEIh OCBOOOKIAETCS 0T OpeMeHn Jl0Ka3bIBaHms (hak-
T4 BMEHSEMOCTH, TO €CTh MBI HIMEEM JEJI0 C OIPOBEPIKUMOM IPE3YMITIIH-
eii. [lpuaeM peds HIET UMEHHO O (haKTHYECKOH MPEe3yMITIHH, TaK KaK
[oAaBJIstomnee OOJIBIIMHCTBO JIMI, COBEPIIAIOMIMNX O0IIeCTBeHHO-0MAC-
Hble POTHBOIIPABHBIE NESIHUS, BMeHsAeMbl. Yale dakTuiyecKkie 3aBUCH-
MOCTH, JIeXKamue B OCHOBE (DAKTHUSCKHUX NPE3YMIIIHMH, HE MOI'YyT OBITH
BBIpa)KEHBI CTpOro Maremarnyecku. Kak merko 3amermn A. A. DiicmaH, B
MOHOOHBIX CIIyYasX MOYKHO TOBOPHTH O «IIOJIYKOJHYECTBEHHBIX) OLEH-
KaX, B OCHOBE KOTOPBIX JIEXKHT KHECUUTAHHAS CTATHCTHKA OOBIYHBIX SIBJIE-
HEN 1 00001eHIH KU3HEHHOTO U IPO(eCcCHOHaAIBHOrO0 O1biTay.” Takosa,
B YACTHOCTH, MPE3YMIILUS OCOHAHUS TUYOM NPECMYNHO20 Xapakmepa
ceoux deticmeuil, KOTOpPasi BEIBOIUTCS U3 hakma 8nadeHus HeddeHo noxu-
wiennoim umyugecmsom.* K aucimy GakTHUECKUX Ipe3yMITLni MOXKHO OT-
HECTH UCIIOJIB3YEeMYIO IIPH [[OKA3BIBAHUH YMBICIIA TI0 JIEJIaM O IPEeCTyIle-
HHSX C MaTepHUaIbHBIMH COCTaBAMH IIPE3YMIILIHIO TOTO, YTO UL 0A4CUOA-
em ecmecmeeHnHblX nocneocmsutl ceoux oeticmeutl. 110 CBUIETETBCTBY
P. Yonkepa, B aHITHHCKOM cyzie 3Ta (hakTHdecKas Mpe3yMIIUs OHOBpe-

V' Cwm.: ITempyxun H. JI. TIpe3syMIIuuH 1 NpEerInLAH B JokasbiBaniu // Teopus gokaza-
TEJILCTB B COBETCKOM yronoBHOM npouecce. § 4 or. V. C. 344; Yoikep P. ABrniickas cy-
ne6Has cuctema, . 562—565.

2 Tak, nanpumep, YIIK PCOCP 1960 r. ennHCTBEHHBIH pa3 YIIOMHHAET O JOKa3bIBa-
HUH BMEHAEMOCTH B I1. 2. 4. 1 ¢T. 79, I/ie TOBOPUTCS 0 HA3HAYCHUH IKCIIEPTH3HI LIS ONpeae-
JIEHUS TICHXHYECKOr0 COCTOSHUS OOBMHAEMOro MM Momo3peBaemoro. OQHAKO 3TO JeH-
CTBHE TIPOU3BOJHTCS TONBKO TOI/IA, KOTAA «BO3HHKAET COMHEHHE HO TIOBOY MX BMEHAEMO-
CTH...» 3HAYNT, IPH OTCYTCTBHH COMHEHHS BMCHIEMOCTB HE IOKA3BIBACTCA.

> Diicman A. A. HekoTOpBIe BOMPOCHI OEHKN KaK KOIHYECTBEHHONW XapaKTepHCTHKH
nokazatenscts // Bonpocsl kubepHeTnky 1 npaso. M., 1967. C. 177.

4 Cwm.: Yonkep P. Aurnniickas cyneOHas cucrema, c. 565.
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MEHHO paccMaTpuBaeTcs M Kak rpaBoBas.' [[i1s (hopMaibHBIX COCTABOB
NPECTYIUICHUH, KOTOpble He TpeOyIoT HACTYIUIEHHS KOHKPETHBIX BpE-
HBIX TIOCJIEACTBUM, AEHCTBYET (haKTHUECKAs TIPEIYMIIIHS OCOIHAHUS N~
yom 0bWecmeeHHOU ONACHOCMU C80UX OelicmBUL.

IOpuoduueckue npe3ymnyuy OCHOBaHBI HE HA YaCTOTE MOBTOPSAEMOCTH
(dakTHUECKUX CB3€il, a Ha YHCTO IOPUAMYECKHX cooOpaxeHusx. Takue
MPE3yMIIIUH MOTYT OBITh MamepuansHbiMu U npoyeccyanibuvimu. Jlene-
HHE 3TO YCIOBHO, TaK KaK JIF00ast mpe3yMIIIHs KIpopacTaeT» MpoLeccy-
QJIbHBIMHM MTOCTIEICTBUAMH — H30aBJICHUEM CTOPOHBI OT OPEMEeHH J0Ka-
3BIBAHMS, BO3JIOKEHHEM €T0 Ha APYTHX JUL. MaTtepuanbHble I0pHIHIec-
KHe TIPe3yMIIIMH TIONIATal0T YCTAHOBICHHBIMM (DaKTEI, COmepIKallue
MIPU3HAKU COCTaBA IIPECTYILICHUSI.

HexoTopsie aBTOpbI MOIAratoT BO3MOKHBIM TOBOPHTE O MPE3yMITLHU «HEPa3yMEHU»,
B CHITY KOTOpOI‘;l Q)am‘ HENOCTHXEHHA JIMIIOM BO3pacTa yronom{oﬂ OTBETCTBEHHOCTH HC-
KJIH4acT HCOGXOI[HMOCTB JI0Ka3bIBaHHA TOrO, YTO OHO MMOHHUMAJIO OGmECTBCHHyIO ornac-
HOCTB CBOHX IleﬁCTBHﬁ, a TAKIXE O NpPE3YyMIIIHH, KOTOpas AKOOBI MPEeAnyChIBACT CYUTATH
NpaBOHAPYIIMUTEIA HE NIPEACTABIAIIUM 06U.ICCTBCHH0I71 OMacHOCTH, €CIIH UCTEKIIH CPO-
KH ﬂaBHOCTH.2 L[ymae'rcx, 4TO B l'IOIIOGHbIX ciiydasX CJICAYET T'OBOPHUTH HE O MPE3yMITIH-~
AX, a O HOpMax nOpasa, HCKJIHYAKMHAX MTPHBICICHUE K yl'OIIOBHOﬁ OTBETCTBECHHOCTH
MAaJIONETHUX M NMIOOBIX JIMI M0 HCTEUEHUN OMPENCIIEHHOI0 CpOKa MoCie COBEpPUICHUSA
npectymnenus, Ecnu 661 3/1eCh JCHCTBUTENBHO NMPE3OMHPOBAIOCH OTCYTCTBHE 06IIe-
CTBEHHOH OIMaCHOCTH, TO MPOU3BOJICTBO IO ACITY OKaHYHUBAIOCH OBI BBHAY OTCYTCTBHSA
COCTaBa MPECTYIUIEHHUS, H306X011HMMM MPHU3HAKOM KOTOPOI'O U ABIACTCA o6u1ecmeHHax
onacHOCTh. OJIHAKO OCHOBAHHUEM JUIS pEIICHHUA CITYy)KAT Apyrue 00CTOATENBECTBA — HMEH-
HO HEAOCTHXXCHHE JTHIIOM HCOGXO}IHMOI’O BO3pacTa M HCTECYECHHE JAaBHOCTHBIX CPOKOB.
B Tom xe (baKTC, 4qTO 06mecmcuuax OMacHOCTh MOCIIE NPEKPALICHNUA AeIa bomnee He ao-
Ka3pIBacTCA, CIICAYET BHACTL HE OCBOGO)KI[CHHC oT 6pCMCHH JIOKa3pIBaHHKA, a 1IPOCTO MO~
CJIEACTBHE NPEKpalleHHA npouecca. Wnaue MoxHO Y3pETH NPEIYMIILIHIO B noboit npaso-
BO#M HOpPME — BE€/1b Ka)K/1asd U3 HUX HMEET CBOC OCHOBAHHE, 00BACHAIOUIEE €€ CMBICIT. TaK,
HETPYAHO OB1710 OBI CMOAENHUPOBATH «TIPE3YMITHHIO MUITIOCEPAHA», CBA3AB €€ C MOMHIIOBA-
HHUEM, «IIPE3YMIIIHIO bGecuecTus» NpH JIHHICHUH 3BAHUN H Harpag H T.A4. U T.I1. Ho JAOKa3bI-
BAHUIO IMOUIE)KAT HE HAMEPEHHUA 3aKOHO1aTen, a (l)aKTH‘KCCKl/IE YCIOBHUA JeUCTBUS HOp-
MBI, BBITCKAKOIIHE U3 €€ THITOTE3kI.

Tak, mpe3toMupyeTcs: 0CO3HAHNE OOBUHIEMBIM NPOMUBONPABHO20 XA~
pakmepa NesiHUsL (npe3yMnyus 3HaAHUS 3aKOHA), 9TO SIBISETCS He0OX0onu-
MBIM [IPHU3HAKOM OOBEKTHBHOW CTOPOHBI JIFOOOTO COCTaBa MPECTYILIe-
Hus.' MarepHaabHbIe IOPHIHYECKHE IPE3yMIIIHN UMEIOT HHOE OCHOBa-
HHe, YeM CTAaTHCTHYecKas dacTtora coObITHH. Tak, Hampumep, TPYAHO
NPEIIOJIOKHUTH, YTOOBI BCAKUI TPAXKIAHUH 3HAJ O MPOTHBOIPABHOCTH
JEUCTBUM, COOTBETCTBYIOIIUX OONBIIHHCTBY (OPMANBHBIX COCTABOB

1
2

CwM. TaM xe.
Cwm.: Teopus 10Ka3areasCTB B COBETCKOM YTOJIOBHOM mporecce, ¢. 346—347.
3 Cwm.: INTuonmrkosckuii A. A. Yaenue o npectymiesnn.M., 1961. C. 160.

4 3ax. 967 97



HpeCTyIUIeHnH, cKopee HaobopoT.! MatepuaibHble NPe3yMITLIH CO3IAHE
IIaBHBIM 00pa3oM [Uisl yA00CTBA IPaBONPUMEHUTETISI, & TOTOMY OBLIO OBI
PasyMHO M CIIPaBEIMBO JOIIYCTHTE BO3MOXHOCTB ONPOBEPIKEHNS MHO-
THX U3 HUX.

[poueccyanbHble IOPUANYIECKHE IPE3YMIIIUH Tak)Ke HE HHTepecyeT
BOIPOC O MOBTOPAEMOCTH (paKTHYECKUX cBsseil. x TpebGoBaHue cuuraTsh
TO WM MHOE OOCTOATENBCTBO YCTAHOBJIEHHBIM TIPOJHUKTOBAHO, MHOTIA
NiaXxke gonpexu TPSIMOIHHEHHON JOTHKe (DAKTOB, YTOHYEHHOW JIOTHUKOM
npaea. TakoB, HaNpUMep, NIABHBIN Mapa/l0KC YroJ0BHOIO Ipolecca —
3HAMEHHUTas TPE3yMIIHs, [OIaraouas 0OBUHIEMOrO HEeBUHOGHBIM IO
TeX MOp, MMOKA €ro BUHOBHOCTH HE JI0Ka3aHa U He yCTaHOBJIEHA IPUTOBO-
poMm cyna. OOBACHUTE NPE3YMIIIHIO HEBUHOBHOCTH € (JaKTHUECKOH TOUKH
3peHUs. HEBO3MOXKHO, MO0 TI0 CTATHCTHKE MOJABIAIONIEE OOIBIIHHCTBO
JIAI, IPUBJIEKAEMBIX B Ka4eCTBE OOBHHSAEMBIX, B JlasIbHEHIIEM OKa3bIBa-
J0TCS JeHCTBUTEIFHO BUHOBHBIMHU.? HO ecitu janHast pe3yMIIus 1 Jiu-
nreHa GpakTHUECKOTO CMBICHA, TO IOPUANYECKOE €€ 3HAYEHHE TPYAHO IIe-
peonenuTs. be3 moMouy npe3yMIul HEBUHOBHOCTH ITyOINYHOMY CO-
CTA3aTENILHOMY TIPOLIECCY HE YHamock OBl COXpaHATH pPABHOBECHE
CTOPOH — rOCYAapCTBEHHOIO OPraHa yroJI0BHOTO IIPECIIe/IOBAHMS 1 Jac-
THOTO JIM1[2, 0OBHHIEMOTO B IPECTYIIEHUH, KOTOPHIE 3aBE/IOMO HECOMOC-
TaBUMBI [10 CBOUM (DAKTHYECKHUM CHJIAM M BO3MOKHOCTAM. OHa ABISIETCS
OCHOBHBIM DJIEMEHTOM OTPACIEBOr0 NPUHIUIIA IPEUMYIIECTBA 3AIIUTHI H
Ba)KHEWIIEH rapaHTHEll YroJOBHO-TIPOLECCYaJbHOTO MPHHIMIIA PABEH-
cTBa cTopoH. CaMy NMpe3yMILNI0 HEBUHOBHOCTH MOJKHO PacCMaTpHBAaTh
KAK MHCTHTYHOHHBIM MPUHIUI TyOMHMYHBIX BHIOB COCTA3ATEHHOIO
npoiiecca. Bmecre ¢ TeM 3Ta Mpe3yMIIIMsS OTHOCHTCS K YHCILY ONpoBep-
JKUMBIX. DTO Opemst JIEXKUT Ha CTOPOHE YT'OJIOBHOIO IIPECIIEH0OBAHMS.

IpoueccyanbHbIe MPE3YMIILIUU CTOAT Ha CTPAXKE HE TOJIBKO PABEHCTBA
CTOpOH, HO M HE3ABHCHMOCTH CyAa, cBOOOIBI OLEHKM [OKA3aTEIbCTB.

1 MckmogeHuM ABISIIOTCA Te (POPMaNbHBIE COCTAaBEI MPECTYILUIEHHE, B OCHOBE KOTO-
PBIX JIEXKHUT OOIIEH3BECTHAS NPOTHBONPABHOCTE HEKOTOPHIX ACAHHMI (Jada U MOTydeHHe
B3ATKH, 1€3ePTUPCTBO 1 T.11.). JUTs HUX, TAaK e Kak M JITA MaTepHaJIbHBIX COCTABOB, MOYKHO
TOBOPHUTE O ACHCTBHE HEONPOBEPKUMOMN (haxmuyeckoll Ipe3yMLIMN, TaK KaK OHH 0a3upy-
10TCA Ha obuyeuzsecmuolx (hakmax. IlpefcTaBasSeTcs, 4To BO BCEX MPOMMX CIydYasX npe-
3yMILHUS 3HAHUA 3aKOHA JI0JDKHA ObITH ONPOBEPKUMOHH.

2 YnuBHTeNbHBIH IPUMEP MaTepUaIbHOH Npe3yMIILHi AacT CT. 27 YroJoBHOTO KOJIEK-
ca Poccuu: ecnu yMBIIUIEHHOE PECTYTICHHE BIICUCT HE OX6AMbIGAEMbIE YMbICTIOM HEO-
CMOpoKCHbIe IOCTIEICTBYA, BCE IPECTYUICHHE B LIEJIOM TeM He MEHEE NpusHaemcs cogep-
wennvim ymoluuienno. To eCThb, HEB3UPAA HA OOKA3AHHOCMb HEOCTOPOKHOTO XapakTepa
nocueACTBHIA, npesiomMupyetcs ympicen! Ipeacrasmaercs, 9To B JaHHOM CITyYae 3aKOHO/a-
TeNb HAMPAcHO NPHOErHy K APE3tOMHPOBAHHIO, TAK KaK HE CIIEyeT YNoTpeOusTh B A€o
(GUKUHIO P BO3MOXKHOCTH TOJNOKHUTEIBHOTO MO3HAHMS (HaKTOB.

3 B 1986-1996 rr. B Poccuut ocyxaeno B cpeanem 87,65 % or obuiero uncnia i,
TIPUBJIEYEHHEBIX B Ka4eCTBE OOBHHACMBIX, MpuyeM B 1986 r. aT0T nponenT coctasisn 96,38,
a B 1987 . — 97,76. (Cm.: Cynebnas craructuka. [IpecTymHOCTE M CYAHMOCTB:
CoBpeMeHHbIH aHaJIM3 TaHHBIX YTONOBHOM cyfeOHoit cTarneTiku Poccnn 1923—1997 ro-
nos. / Iox pea. U. H. Arapromredxknnoi. M., 1998. C. 14).
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VkaxeM 371€Ch Ha OJIHY U3 BOKHEHIIUX — IPE3YMIILUIO pABCHCINBA BCeX
61006 0okazamenscmes. COTNIACHO i Hu 00HO 00KA3aMenbCmeo He umeem
3apanee ycmanognenno cunsl. JIpyruMy ClI0BaMH, II0Ka HE JOKa3aHo 00-
paTHOE, CUMTAETCsl, HAIIPUMep, YTO JOKYMEHTBI HE Xy Ke IOKa3aHHHU, Be-
1IECTBEHHBIE [OKA3ATENBCTBA — JOKYMEHTOB U T.1. JleficTBUTenbHAS CH~
Ja J0Ka3aTesbCTB yCTAHABIMBACTCS JIMIIb B PE3yIbTaTe MX HMTOTOBOM
OLIEHKH, KOTOpasi BCE€ PacCTaBIIsET 110 CBOMM MCTHHHBIM MecTaM. MHTe-
PECHOI 0COOEHHOCTHIO MOAOOHBIX MPE3yMIIIHI SBISIETCS TO, YTO Opems
UX ONPOBEP)KEHUS HECET HE TOJIBKO 3aHHTEPECOBAHHAA B AUCKPEIUTAIIUH
TOTO WM MHOTO J[0KA3aTeIbCTBA CTOPOHA, HO M CaM CYJ, KOTOPBIH eCTh
IVIaBHBIN CyOBbekT oneHKH. IMEHHO OH 00s13aH yKa3aThk B IIPHTOBOPE «10-
Ka3aTelbCTBa, Ha KOTOPBIX OCHOBAHBI BEIBOJIBI CY/la, H MOTHBBI, 110 KOTO-
pBIM Cyz OTBepr apyrue mokasarensctBa» (4. 1 ct. 314 VIIK PCOCP
1960 r.). B mpoTHBHOM cilydae TIPUTOBOP MOXeT ObITH OTMeHeH (1. 3
cT. 344 toro xe Konekca).

YacTHO-UCKOBO# MPOIIECC, YyYBCTBYs Clab0CTh B HCKYCCTBE OTBICKA-
HUSI HCTHHBIL, JXOKAET (aKTHUECKHX MPE3yMIIIHH, CIY)KalluX IS HEro
CBOETO pojia THOCEOJOTHYECKHM «HApKOTHKOM». C Ipyroi CTOPOHBI, OH
MEHBILIE HYKIAETCS B CHCTEME CIEPXKEK M MPOTHUBOBECOB, MOCKOJBKY
YaCTHBIE CTOPOHBI HAXOATCS KaK OBI B OJIHOM «BECOBOH KaTeropumy. I1o-
5TOMY HEOOXOIUMOCTH B IOPUAMIECKUX MPE3yMIIIUIX B HEM BO3ZHHUKAET
penko. Ilybnuynas COCTA3aTeNbHOCTh, HANPOTHUB, JIydIle BOOpY)XKeHa
HOCEOJIOTHYECKH, HO MEHEe YCTOHYMBA C TOYKHU 3PEHUS Pa3esICH s CU-
7Bl ¥ BIacTH. He yIMBUTENBHO, YTO 3[€Ch NPHILINCH KO JBOPY IOPHAN-
YeCKHe TPEe3yMIIINH, XOTS B KPAHHUX CIIydasiXx He OTBEPraloTcs U (hakTu-
YecKue. YIIOMUHAHUE O KPAHHUX Caydasx CIeNaHo TYT He Ul KPAaCHOTO
cinoBua. Tak, HanpuMep, MPE3yMIILHsL TOTO, YTO eC/il IUYO CKPbléaem 0o-
Kasamenbcmeo, mo 3mo 00KA3AmenbCmeao 2080pUm NPOmue Hezo, BIIOTHE
YMECTHOE B YaCTHO-HCKOBOM IIpoliecce,' HeBOOOPa3UMO B ITyOIHYHOM CY-
JIONIpoH3BoACTBe. KpaiftHOCTH, MpU KOTOPBIX (haKTHHECKHE MpPe3yMITLIHH
BCE€ e JOMYCTHMBI U IIPH IIyONHYHBIX BHAX COCTI3aTeIbHOCTH, TAKOBEI:

3710, BO-TIEPBBIX, obujeussecmuvle haxkmol, KOTOPhIE TAKKE MOKHO
paccMaTpuBarh Kak (aKTHIECKUE MPe3yMITIHH O4€Hb BHICOKOW CTEIEHH
BEPOSITHOCTH?, HATIPHMEP: [BE HEIEeNIH — CIHMIIKOM KOPOTKUH CPOK Ui
TOYHOTO yCTaHOBIEHHs OEpEMEHHOCTH; BepOIIo] — JOMalIHee KHUBOT-
HOE; JIeTOM B 16 yacoB emre cBewio u T. . Ho obmmen3secTHbie hakTel He
3aCTPAaXOBAHbI OT TOTO, YTOOBI TOAIIACTH [10J] COMHEHHE H I1OIBEPTHYTHCS
cynebHoMmy uccnenoBanuto. Tak, OyaTo Obl 0OUeBHIHBIA (akT, 4TO BepO-
JIEOZ SIBJISIETCSA OMAIIHUAM YKUBOTHBIM, OBUT IPU3HAH OHUM OCTOPOKHBIM
AQHIVIMICKUM CyZIbe# TOJBKO IOCTIe CBEPKH C JIMTEPaTypoil U 3aCITyIIHBa-

! CMm.: Yoakep P. Aurmiickas cyneGHas cuctema, c. 565.

2 Teopws 10KA3aTENHLCTB B COBETCKOM YTONOBHOM MpOLEcCE, ¢. 364.
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Hus cBuzeTener.! DaxT, 4To JIETHUM IHEM OBUIO CBETIIO, TAKXKE MOXKET
OBITH OTIPOBEPTHYT, HAIIPUMED, TEM, YTO B 3TO BPEMs IPOUCXOMHIO COJI-
HeuHoe 3aTMeHue. Jlaxe, Ka3anock Obl, 00IIeTpU3HAHHBIE HCTOPHIECKHE
(baxTel — U Te MOTYT OBITH NOIBEPIHYTHI KPUTHKE. >

Bo-Bropeix, GakTHYecKHe MPEe3yMIHUH B IyOIMIHOM Cyde MOTYT
OBITH MCIOIB30BAHEI TaM, I7Ie CIICICTBHE B OONBIINHCTBE CIIy4aeB 3aBe-
JIOMO beccubHO J0Ka3aTh KaKOW-1TH00 Hecamueahbili HaxT, TO €CTh OTCYT-
CTBHE ONpe/e/IeHHOTro coObIThs. Hepeako Takue HeratuBHbIE (DAKThI OT-
HOCSTCS K IIPEANIECTBYIONIEMY ITOBEICHHUIO JIMla. B yacTHOCTH, IpH 10~
JO3pEHHH B HE3aKOHHOM HOIIEGHWU WM XPAHEHHH OIHECTPETHHOTO
OpY’KHsl Ype3BbIYAMHO TPYAHO ONPOBEPTHYTH 00BIMHOE 00BSCHEHHE IO~
JI03PEBAEMOTr0 O TOM, UTO OH HEe3a10MIT0 10 3a/IepXKaHus Hallel OpyXKue u
TOTYaC HaMepeBaJcs caath ero BiaacTsaM. OOBIMHO IIPOCTO HEBO3MOKHO
[IOKa3aTh, 9TO OPYXKHe He ObL10 HAHIEHO T0J03PEBAeMbIM MIIH YTO OH He
cobupancs ero caapaTh. YT0OBI 3TO CIENaTh, MPHIUIOCH OB 3aroms, Ha 24
4aca B CYTKH MIPHUCTaBUTH K O)ydywemy TION03PEBAEMOMY HAPY)KHOE Ha-
6arofeHue U MOHSITHIX, YTO MPAKTHYECKU HEBO3MOXKHO. Jlpyrue crumere-
7Y U BELIECTBEHHBIE JOKA3aTENbCTBA, KOTOPHIE OBI ITO3BOJIIN M300MIH-
YHTH €r0 BO JDKH, HAXOAATCS KpaitHe penxo. He mocieaHIon pois urpaet
371eCh TO 0OCTOSITENBCTRO, YTO HanOoJiee BEPOATHBIE CBUACTENH 11O Jeam
oA06HOro pojia — 3TO WIEHBI CEMBH II0/103PEBAEMOr0, HMEIOIIHE [IPABO
BOCITIOJIB30BAaTHCS CBUAETENBCKIM UMMyHHUTETOM. [1pe3ymmnms, kotopas
MOYKET OBITH IPUMEHEHA B [IOO0HBIX CIIy4asiX, COCTOUT B TOM, YTO JIHI[O
cuumaemcs. 6UHOGHbIM B HE3aKOHHOM JEHCTBUH (B HaIIEM IIPUMEpE —
HOIICHUH MM XpaHEHUH OPY)KHUs), 10 TeX Mop, TI0Ka He JO0Ka3aHo 00pat-
Hoe. Bpemsi 1oka3pIBaHHs [IPU 3TOM BO3JIATaeTCsl Ha CTOPOHY 3aIlHTHL.
[TocnenHsis Mo CPaBHEHUIO C OOBHHEHHEM OOBEKTHBHO HAXOIMUTCS B IIO-
JOOHBIX CIyYasx B 3HAYUTEIHHO JIyUIIeM MOJIOKEHHH, H0O0 10Ka3aTh Ha-
nuuue daxTa (B JaHHOM citydae (pakTa HaX0JK1) HECPABHEHHO JIerye, 4em
ero orcyrcTBue. [Ipe3ymnius BHHOBHOCTH HEOOXOMMMA 3[€Ch I TOTO,
4TOOBI BEIPOBHATH CTOPOHBI M TEM CaMBIM BHOBB CZEJIaTh COCTS3aHHE
CIIpaBEUIMBBIM, TO €CTh OHA 0OHAPY)KHBAET MPUIHAKH MPOLECCYaTbHON
IOPHIMYECKON TIPE3yMITIIUH,

OnHaKo Ype3BBIYANHO BaKHO OTMETHTE, YTO JJISI HCIIOIB30BaHHMS IIpe-
3yMIIIUY BUHOBHOCTH €CTh OJIHO HEIIPeMEeHHOE yclioBre. B nmpruBeneHHOM
[IPUMEepe 3TO BBICOKAs BEPOSTHOCTh TOTO, YTO TOT, Y KOTO HaHIEHO Opy-
JKHe, BUHOBEH B €r0 HE3aKOHHOM HOIICHHH U XpaHeHuu. bosee Toro, eciu
TOBOPHTH O HAyYHOM IIOIXOJE K IIPABOBOMY PErYIMPOBAHUIO, TO HE0OXO-
JTHMO HE TPOCTO COJIePKATENBHOE, HO CTAaTUCTUYECKOe 000CHOBAHME Ta-
KOW BepoATHOCTH. be3 ¢axmuueckori (cmamucmuueckorl) TPE3yMILIAI
BHHOBHOCTH HE CJIeyeT IPUMEHITh FOPHINIECKYIO IPE3YMIIIIUIO BUHOB-

1
2|

Cwm.: Yonkep P. Aurnuiickas cynebHas cucrema, c. 561.

Cwm., Hartpumep: Hocosckuil I. B., @omenko A. T. Pyces u Pum. [IpaBunbsHO U MBI
noxumaem uctopuro Epponsr u Asuu? T. [—II. M., 1997.
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HoctH. OHH 0053aTeIBHO NO/DKHBI coBranars! B mpoTuBHOM ciiydae He-
COpa3MepHO YXYALIUTCS ONIOKeHIe 00BHHsIeMOT0. Henb3s, kK puMepy,
[PE3IOMHUPOBATH BHHOBHOCTB B KPa)ke BCSIKOTO, ¥ KOTO 0OHApyKeHa MOXHU-
IICHHAs BEIlb, TAK KaK (haKTHYECKOE CYIIeCTBOBAHNE I0I00HOH 3aBUCH-
MOCTH B HaIlle BpeMs MasoBeposiTHO. C APYyroil CTOpOHBI, HCTOPHUS Cyna
IIOMHHUT O TaKHX APEBHHUX (POpMax yTOJOBHOTO INpECcIeNOBaHMS, KOTIAa
TOT, y KOTO ObI1a OOHApY’KEHa MOXUIIEHHAsI BEIllb, WM T€, K KOMY IIPUBO-
JUII CIIeJl IPEeCTYMHUKA, TOJDKHBI OBIIH JOKA3bIBATh CBOIO HEBHHOBHOCTH
(«cBOm» U «ToHEHUE cuega» — c1. 34 u 77 IIpocTpanHoit penakmuu Pyc-
ckoii [Ipamsr).! OmHako To, 9TO B ApeBHHE BpeMeHa ObUI0 (haKTHIECKOI
Mpe3yMIIIKeH, He SBISIETCS TAKOBOH B COBPEMEHHOM MHUDPE, C €r0 KOMMY-
HUKALIWSIMH, Pa3BUTON TOPIOBIJIEH, BBITYCKOM CEpUUHOMN NPONYKIUH, T
MTOXHIIEHHAS WIIH IIPOCTO ITOX0Kasl Ha Hee BEIllb MOXKET OBICTPO OKa3aThCs
y Koro yrogHo. Bnpouem, nake npu HaauMIUu CTaTUCTHYECKOU 0a3bI BBO-
JIUATH TPE3yMIILIHI0O BUHOBHOCTH B HAallMOHAJIbHBIE 3aKOHONATEIHCTBA
CIIeyeT O4EeHb OCTOPOXKHO, YTO HA3bIBAETCH «C Pa3b0OpoOM», YUHUTHIBAS
KOHKpETHBIE COLlHaJIbHbIEe YCIOBH. Benb «4T0 XOpOIIO A pyCCKOTO —
HEMILy CMEpTh», H Ha000poT. Ecnu nMeeT MecTo cornuanbpHas HalpsKeH-
HOCTB, YPOBEHB IIPAaBOCO3ZHAHMS HH30K, a 00mIas HpaBCTBEHHAs! 0bcTa-
HOBKA OCTABJISIET XKEJATh JIyUYINero, Ipe3yMIIIHsI BHHOBHOCTH MOXET CO-
CIIY)KHUTh IIPAaBOCYIHIO HeoOPyo ciayk0y. Benuk puck Toro, 4To OHa cTa-
HET OpyZHeM KpPUMMHAJIBHBIX M KOPPYMIIMPOBAaHHBIX 3JIEMEHTOB B
IOTUTHYECCKUX HHTPHUTaX, BBIMOTaTeNbCTBE, YCTPAHEHUH KOHKYPEHTOB H
T. A. [Ipu 3T0M 0COOEHHO OMACHBIM MOXET OBITH IIPUMEHEHHE ITOH IIpe-
3YMIILIHH 10 JieJIaM O TSDKKHX MPECTYIUICHUIX, TAKUX KaK XpaHEeHHe Hap-
KOTUKOB, IIOJIy4eHHE B3ATOK H T.II. TOora yrpoKaromuit 1 HeAONyCTUMBIN
[epeBeC CHUJI B YTOJOBHBIX JeJIaX OKaKETCsl Y OOBUHEHMS.?

B gacTHO-HUCKOBOM Cy/ie HCIIONB3YyeTCs (hOpMalbHOE IPH3HAHUE. DTO
3asBJICHKE B ITPOLIECCe, CAENAaHHOE OHON U3 CTOPOH O IIpU3HaHUHU (hakTa,
Ha KOTOPOM JIpyTasi CTOPOHA OCHOBBIBAET CBOM TPEOOBAHMS UK BO3paXKe-
Hus. OHO OCBOOOKIAET APYIYIO CTOPOHY OT HEOOXOMUMOCTH HaibHEH-
IIETO I0KA3BIBAHUA 9TOTO (haKTa, KOTOPHIM CHHTAETCS YCTAHOBICHHBIM.
[To cymiecTBy, MBI UMEEM 3[€CHh NPE3YMIIIIUIO UCTHHHOCTH IIPU3HAHUS,
CIENaHHOTO B IOJIB3Y ApYroi croponsl. Kiaccuyeckum npumepom sSBIs-
eTCsI MpU3HAHKE 00BHHIEMBIM CBOESH BUHOBHOCTH, YTO B YaCTHO-MCKOBOM
[IPOIIECCE BEAET K OKOHYAHHUIO CYNeOHOro pa3OHparenbCcTBa U BHIHECE-
HUIO 0OBUHUTENBHOTO NMPHUroBopa. Pa3sHOBHIHOCTEIO (hOPMAaNBHOTO IPH-

1
2

Cm.: XpecTomarus o uctopuu rocyaapersa u npasa CCCP. M., 1990. C. 14, 18.
Tak, B COBPEMEHHOM aHIVIO-aMEPUKAHCKOM YTOIIOBHOM PONECCE MPe3yMITIUs BH-
HOBHOCTH TIPHMEHSIETCS, HallpuMep, NpH 0OHAPYXXEHHH Y JIUIIA, 3aCTUTHYTOTO B HOYHOE
BpEM$, HHCTPYMEHTOB B3JI0Ma; OTHECTPETLHOTO OPY>KHSI, HalIEHHOTO B aBTOMOOWIIE, eCIH
Ha HEero HeT COOTBETCTBYIOIIET0 pa3pelieH s U T.4. M 9T0 10 CHX 1Op He MOAPKIBAIIO YCTOER
JemMokparui. Boobpasum Teneps, 410 OyHeT, ecly Npe3yMIuvell BHHOBHOCTH HAYHHUTE
YTOJIOBHBIH NPOLECC KAKOH-HUOYAB pa3BHBAIOLIEHCS CTPaHBI, B KOTOPOH HeGIaronony4Ho
¢ cobMmoIeHNEM TIpaB YenoBekal
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3HAHUS SBJISIOTCS CHEIKU YTOJIOBHOTO IPECIeI0BAHNS U 3alUTHI O IIPH-
3HAHUK BUHOBHOCTH (plea-bargaining aHIo-aMeprUKaHCKOro mporecca). !
Unes, nexxamas B OCHOBE MHCTHTYTa (hOPMambHOTO IPHU3HAHUS, MpPO-
cTa — IPU3HAHHE CTOPOHOM CIOPHOro (haKTa O3HAYaeT MpeKpalieHHe
CIIOpa, a 3HAYUT, U peKpanieHue (II0THOE HIIH YaCTUIHOE) CAMOTO COCTS-
3aTeNILHOTO Mpoliecca. DTO IOpHANYEcKas MPe3yMIIKsi. B 4acTHO-HCKO-
BOM IIPOLIECCE IS HEE eIe MOYKHO IOBICKATh Mapy B BUAE MPE3yMIIIIHH
¢dakTHueckoi. Xoa paccy KIeHHUH 371eCh TAKOB: (DaKTHUECKU YaCTHBIE CTO-
POHBI IPUOIU3UTEIEHO PABHEI ITO CHIIAM, II09TOMY BEPOSITHOCTD TIOIy4e-
HUS He10OOPOBOIBHOTO NPU3HAHUS BCIECTBHE AABICHUSA OJHON CTOPOHBI
Ha JpYryio Hemenwka. Taxxe MamoBEpOSITHO, YTO KTO-HUOY/Ib CTAHET IO
TI0OpOoii BOJIE 1eIaTh JIOKHOE IIPU3HAHKE IPOTHB CBOUX COOCTBEHHBIX HH-
TEepecoB. 3HAYUT, NpU3HAHME, CIACTAaHHOE B MOIb3Y IPYrod CTOPOHEI,
3]1eCh Hallle Bcero HCTHHHO. OTcrona — (akTudeckas npe3yMIIus, moj-
Kperuiiiomas opuanieckyr. Ho B myOnnaHoM pa3zbupareiibCTBe Moio-
sxenne nHoe. Kak npaBumio, CTOpoHa rocynapCTBEHHOTO YTOJIOBHOTO Mpe-
cIIeqoBaHus (AKTUIECKH MTPEBOCXOANUT YACTHYIO CTOPOHY 3allUTHL. 3Ha-
9UT, J0OPOBOIBHOCTD NMPH3HAHUSI OOBUHSIEMBIM CBOEH BHHOBHOCTH HIH
BEIyIUMX K He#l (aKTOB MOTEHIUATBHO HAXOAUTCS IO, yrpo3oi.? Cremo-
BaTEeJIbLHO, BCErIa MOTYT OBITE COMHEHHS OTHOCHTEINILHO 100POBOIBHOCTH
MIPU3HAHUS, €CIIM TOJIBKO OHA HE ITOATBEPIKJIACTCS COBOKYIIHOCTBIO ApPY-
TUX JOKa3aTelabCcTB 10 jaeny. [loaroMy B IyONHYHOM COCTSI3AaTETHHOM
TIPOLECCe HCITOIB30BaHNe (hOPMATIBHBIX IPU3HAHMI 03HAYaJ10 Obl MpUMe-
HEHHE «TOJIOW» IOPUIMYECKOM Npe3yMIIHH, HE UMEIOUICH Cepbe3HOH
(haKTHYEeCKOH OIOpBL.

Ot (opManbHBIX NPU3HAHUN U CHENOK O NMPU3HAHMM CIELyeT OTIH-
4aTh MUPOBBIE COIVIALICHHUS, KOTOPbIE K YHCIy (QUKIMI HE OTHOCITCS.
MupoBBIM CODJIAlIEHHEM OOBIYHO CHHTAIOT JOTOBOPEHHOCTH CTOPOH 00
OKOHYAHHH CyIEeOHOTO CIopa IMyTeM B3aUMHBIX ycTyrok.’ M ato, 6e3yc-
JIOBHO, BEPHO I YaCTHO-MCKOBOTO MPOIIECCa, T1e KOMIIPOMUCC OOBIMHO
KacaeTcs MpU3HAHUA OOBUHIEMBIM TOM 1M MHOM 0TIM CBOEH BUHOBHOC-
TH ¥ 0TKa3a OOBHHUTEIIS OT OTJENbHBIX (hparMeHTOB 00BUHEeHUs. To ecTh
B YACTHO-MCKOBOM IIPOM3BOACTBE MHPOBOE COIVIAIIEHHE O(pOPMIIIET
CHENKY O MPU3HAHUH, WIN, HHAYE TOBOPS, FopuandecKyro (ukuuto. py-
roe Jieyio — IyOonuyHOe pa30upaTeNbCTBO. 3eCh MUPOBOE COIVIAIIEHHE
HE CHeNKa, a npumupenue 0OBUHIEMOro C IOTEePIEBIINM, KOTOPBIH Mo-

! Tlo vekoTOphIM AaHHBIM, B cyaax CILIA cienkaMu o IpU3HAHWUKM BUHOBHOCTH 3a-

Bepuiaetcs ot 92 1o 98% yronosusix aex (Newman. D. J. The Plea-Bargaining. In: The
Order Under Law: Reading in Criminal Justice. 1981. P. 166).

2 Hanpumep, 110 pe3y/bTaTaM ucciieJoBanus 394 nei, pacCMOTPEHHBIX B aHIIIHIAC-
KHX CyfaX MarucTparoB, 39 % nmucbMeHHHBIX H 50 % YCTHBIX 3asBJICHUH O MPHU3HAHHU
BHHBI, CJIETAaHHBIX B [IOJIMLHH, OCIIAPUBAIOTCSA B AaJIbHEHIIIEM B Cy/1I€OHOM 3aCeIaHUH 110
MOTHBaM UX HeA0OpoBoNbHOCTH. (CM.: Kosanes B. A. bypxya3Has 3akOHHOCTE. Teope-
THYECKHE HIUTIO3UH U CyeOHO-TIoNUIeHcKas peanbHocTh. M., 1986. C. 125).

3 Cwm.: Bombmioii popuandeckuit ciosaps, c. 374.
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IPOCTY mpoliaer cBoero odmmumnka.! Tak, mo 3akoHOmarenscTBy Mcma-
HUY, TIPOIEHHE ITOTEPIIEBIIUM MIPU3HACTCS OCHOBAHUEM VIS mpeKparie-
Hus yronoBHoro npecnenosanms (cr. 130 YK Mcenanun), 8 Poccuu yro-
JOBHOE €0 MOXET OBITh MPEKpalleHO HAa OCHOBAHUM MPUMHUPEHHS
MOTEPIIEBIIETO ¢ OA03peBaeMbIM HiIH 00BuHsIeMbIM (cT. 9 YIIK PCDCP)
U T.1. 37echk MBI IMEeM JeJI0 yke He ¢ (pUKIHeH, a C IPOSBICHHEM UH/IHU-
BUJIyallbHO! CIpaBeUIMBOCTH. B yeM 3akioyaeTcsi KpUTEpHH TakoH
CIIPABEUTHBOCTH MITH (YTO TO %K€ CAMO€) B OTHOIIEHUH KaKUX [IPeCTyILIe-
HUM JOIIyCTHMBI MHPOBBIE coramieHus? [TepBoe, 4TO NMPUXOIUT B TOJIORBY,
9TO KPUTEPHH, COCTOSIINI B CTENEHN OOIIECTBEHHOM OMACHOCTH TIpe-
cTyruieHusL. JIoruka paccy:KAeHHH IIPU 5TOM MOXKET OBITh IIPUMEPHO Ta-
KOBa: MHPOBOE CorvIamIeHue (IPUMHPEHNE) BO3MOXKHO, €CITH IIPECTYILIe-
HHE HE HACTOJBKO OINAcHO, 4TOOBI IMyONHUYHBIN HHTEpeC cuuTan ceds
yIIeMIeHHBIM. Ecin e MpecTymieHHe TSDKKOe, TO OHO HapyIlaeT He
TOJIBKO YACTHBIN, HO H ITyOIMIHBIH HHTEPEC, U II03TOMY IPEKpaIleHue e~
Ja 3a IPUMHPEHHEM HEBO3MOXKHO. B mogoOHOM Kiltode pelreH Bompoc B
ynomsinyTou cratee YIIK Poccun, roe npuMupeHue qomyckaeTcst TOJIBKO
C JIMIAMH, BIIEPBLIE COBEPIIMBIINMH MPECTYIUICHHE HEOOIBIION TSKEC-
TH, HaKa3aHUe 32 COBEPLIEHUE KOTOPHIX HE MOXKET MPEBBIIIATH ABYX JIET
nuenus cBo0ospl. OnHako mpu OnuKalIeM pacCMOTPEHUH B TaHHOW
IOPUINYECKON KOHCTPYKHIMH OOHapy)kuBaeTcs Opems. B camom gene,
mo60e npecTyIeHue (HaYnHas C TSOKKUX H KOHYas IPEeCTYIUICHHSIMU He-
00IBIION THKECTH) OOIIECTBEHHO OIIACHO, IIPUYEM HMEHHO ITOTOMY, YTO
CYILIECTBEHHO 3aJ[eBAET HE TOJBKO JIMYHEIE, HO M MyOIHYHBIC HHTEPECHL.
Tax, cormacuo Ilpumepnomy YronoHomy komekcy CIIIA, mpectyrure-
HUE — 3TO IIOBEJICHUE, HEOTIPABJAHHO U HE H3BMHUTEIBHO IPUUNHSIFO-
1Iee CYILECTBEHHBIN Bpell HHTepecaM TUYHOCTH M O0ILEeCTBa HMIIH YIpo-
)Karollee NPUYMHEHHEM Takoro Bpena».> B mpoTuBHOM ciydae 3TO He
OpecTyIIeHne, a rpaxkaaHckuil aenukT. Ho jus publicum privatorum
pactis mutari non potest (zam.) — TOCYZapCTBEHHOE IMPaBO HE MOKET
OBITh M3MEHEHO pelleHHeM YacTHBIX Jium. [loTepreBmIuii BIpase Ipo-
CTHTBH OOBHHSEMOTO He IIOTOMY, YTO IPECTYIUIEHHE OMTAaCHO He I 001Ie-
CTBa, a JIMIIb 711 HHTEPECOB MOTEPIIEBILIETO, HO IOTOMY, YTO JACSHHE BO-
o0lIe He MpejacTaBiseT OOILIECTBEHHOH OMACHOCTH. A 3TO BO3MOKHO
TOJIBKO IIPY O{HOM YCJIOBHH — XapaKTep MPOIIAaeMOro AesTHHsI TAKOB, YTO
HaJIMYMe MM OTCYTCTBUE Y HETO OOIIECTBEHHOW OMIaCHOCTH 3aBHCHUT OT
OTHOIIEHHS JIUIIA, TIOABEPTIIETrOCs BO3AEHCTRHUIO.?

! KoHeuHo, He TOJBKO Iy OIMYHEII, HO H YaCTHO-MCKOBO# YTOIOBHBIH MPOIECC MOKET

NPHOErHYTh K IPHMUPEHUEO CTOPOH HA OCHOBE NMPOIMIEHHUsS 0OBHHAEMOTO MOTEPIIEBIINM.
OnHaKo NpHMUPEHHE 31eCh BO3MOKHO H Ha OCHOBE (PHKIIUH.

2 TlpumepHsrii YronosHslit kogexe CILHA. M., 1969. C. 32.

3 TlooTomy Henmb3s commacuThes ¢ H. C. TaraHuessiM, KOTOpbIil 0OBSCHSN OTKA3 OT
YTOJIOBHOTO MPECTTeJ0BaHMs B MONXOOHBIX CIIyYasX UMb YTHINTAPHBIMU COOOPasKEHUAMH.
(Tazanyes H. C. Pycckoe yronosroe npaso. JIekuuu. Yacts o6mas. T. 2. M., 1994. C. 337).

103



K Takoro pona aesHusM MOTYT IIPHHAJIEKATh TIPEKIE BCEro Te npe-
CTYIUIEHHS, 0OBEKT KOTOPHIX JIEKUT B CYry0O JIMYHOH, Aa)kKe 3MOLHO-
HaJbHOH cepe, nOO OHM TIOCATalOT Ha TaKHe HeMaTepualbHble Oiara,
Kak (hU3UYECKas U [10J10Bast HEIPUKOCHOBEHHOCTH, Y€CTh M TOCTOMHCTBO,
KOHCTHTYIMOHHBIE NIPaBa i CBOOOIBI. DTO MOOOH, HE IPUYUHUBIINE Bpe-
[ia 37I0POBBIO; KIIEBETA, OCKOpOIIeHHe, OTHEIbHbIE IONIOBEIE HPEeCTyILIe-
HUSl, HAPYIIEHHE HETIPUKOCHOBEHHOCTH YaCTHOM JKM3HU, XKHJINILA, TAHHBI
MIEPEIICKY, HApyIlIeHHe aBTOPCKHX IIPAB, BOCIPEIIATCTBOBAHUE OCYIIE-
CTBJICHHIO IpaBa Ha CBOOOIY coBecTH U T.II. OCKOpOIeHHE TAKUMH JIesSTHH-
SIMH 4yBCTB ITOTEPIIEBILIETO CaMO 110 cebe ecTh (PaKT 0OLIECTBEHHO Omac-
HBIH. Hampotus, HempudnHEHHE PeajbHOTO MOPAIbHOrO BPEa MOKET |
MPEBPATUTh TH JIESTHUA B POCTHIE OBITOBBIE COOBITHSA, [ENAIOIINE YIO-
JIOBHOE TIPECTIEI0BAHNE HENEMBIM U JaKke BpeaHbIM. CKaxeM, abcomoT-
Hast I0JIOBAsl HETPUKOCHOBEHHOCTh JKEHIIIH 00peKaa Obl Ha HCYE3HOBE-
HHE POJI YEIOBEYECKHUH; NPECTYIHO 371€Ch TOIBKO «HEHU3BUHUTEIBLHOEY,
TO €CTh He MPOIICHOE BTOPIKEHHUE.

VYpoBeHs 06111e CTBEHHOH OMIACHOCTH ASSIHHS MOYKET TaKKe KoIehaTses
B 3aBHCHMOCTH OT IIO3HMIIMH [TOCTPAIABIIErO H IO JeIaM O HEKOTOPBIX
9KOHOMHUYECKHUX IPECTYIUIEHUSIX — TaM, Te BpeJl IPUYHUHEH B OCHOBHOM
OTHOILIEHUSIM COOCTBEHHOCTH WM BCIIOMOIATEIBHBIM 10 OTHOMICHUIO K
HEW OTHOIIEHHAM, HallpUMEp: YHHUITOKEGHHE HIIH IOBPEXICHHE YYIKOro
HMMYIIECTBA, HENPABOMEPHOE 3aBIalcHIe aBTOMOOMIEM, HE3AKOHHOE TT0-
JIydeHHe KpeauTa, IpoCcThie (HeKBaIQUIIMPOBAHHBIE) MOHOIIOIMCTHYEC-
KH€ AEHCTBH IIyTEM OrPaHHYCHHS AOCTYIIA HA PHIHOK MJIM YCTPAHEHHSI C
PBIHKA JPYTHX 3KOHOMUUECKHX CYOBEKTOB, IPUHYKACHHE K 3AKITIOUSHHEO
CHETIKH TIOJ] yIPO30H pactpoCTPaHEeHHs HEOIATOIPHATHEIX CBEICHHUH, He-
3aKOHHOE MCIIOIB30BAHHE TOBAPHOrO 3HAKA, HAPYIIEHUE KOMMEPUYECKO
TalHbl, 310ynoTpebienie TOTHOMOYMIMHE YIIPABICHI[AMH B KOMMepdec-
KHX OpraHHU3aliIX, KOMMEpPIECKHi MOAKYH U T. Il. COOCTBEHHOCTS XKe 1Mo
cBoeit npupoze (cBo6oa BIaIeHHs, TOIb30BAHUS, PACTIOPSKCHUS HMY-
[IECTBOM) JHCIIO3UTHBHA W IPEAIIONAraeT BO3MOKHOCTh KOMIICHCALUH
ymiep6a B pesynsrare coranienus cropoH. [Tocemy 65110 GBI ipaBoMep-
HO IIPENOCTaBUTh MOCTPaaBlIeMy MPAaBO ONPEAENATh — IMPOJOIIKATH
YTOJIOBHOE MpEeCieN0BaHNE MM HET, IPY YCIOBHH, €CJIU MOA00HBIM Hpe-
CTYIUIEHHEM HEIIOCPEACTBEHHO He HApYLIeHBI TAKKE 3aKOHHbIE 9KOHOMH-
9eCKHEe HHTEPEeChl TOCYIapCTBA U UHBIX JIUII.

B Kakux ciydasx cienyeT YHOTpeOJATh 4aCTHO-MCKOBYIO, & B KAKHX
MyOIMYIHYI0 MPONENypy s IMPOM3BOACTBA IO JeaM, KOTOpBIe MOTYT
OBITH 3aBepIEHBl MUPOBHIM comntameHneM? MOXXHO TPeNIoKHUTh Ui
atoro de lege ferenda nBa xpurepus. Ilpesxxne Bcero 310 cTeneHs ooduie-
CTBEHHOI1 OTIACHOCTH NPECTyIIeHNH . PaHee MBI TOBOPHIIH, YTO 9TOT KPH-
TepHii He TOMUTCS IS PEIEHHUS BOIIPOCA O TOM, B OTHOLIEHHH KaKuX Ipe-
CTYIUICHUH JIOIYCTAMBI MUPOBBIE COIIANICHHS, HOO IS HX 3aKITIOYCHHS
UMeET 3HaYEHHE HE CTEIEHb, a TIOJTHOE OTCTYTCTBHE OOMIEeCTBEHHOM OImac-
HOCTH. B TaHHOM KOHTEKCTE pedb HAET O APYTOM — O IOPHANYECKOM hop-
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Me IIpoliecca, B KOTOPOM MOTYT COBEPIIATECS MUPOBLIE corialieHus. bo-
Jiee OTACHBIE PECTYILICHHs U3 PACCMATPHUBAEMOH IPYIIIIBI TPEOYIOT my0-
JUYHOTO IIPECeOBaHUs, XOTS M IIPH 3TOM IOTEPIIEBIINE IOJDKHBI
007a0aTh IPaBOM MPOIIATE (ena O Pa3TUYHBIX HACHIHCTBEHHBIX HEi-
CTBUSIX CEKCyallbHOTO XapakTepa 0e3 OTAr4aroniuX 00CTOATENBCTB T. 11.).
Jpyrum KputepueM i BEIOOpa BHA IIPOLIECCA MOXET CITY)KHTh NPHH-
I[MII DABEHCTBa CTOPOH. Eciy cTOPOHEI IO CBOMM (haKTHYECKHM BO3MOXK-
HOCTSIM HEpaBHBI, TOCYAAPCTBO NOJDKHO ITOICTABHUTS ILIeYo boiiee caaboit
cropose. IToaTomy Tam, rae 9acTHBIM OOBHHHUTENb 3aBEAOMO HE MOXKET
IpeycleTh B cOOMpaHHU NOKA3aTeNIbCTB, Pa3yMHO NPUMEHSTH MyOIny-
HYIO IIPOIEAypYy — IO AeJaM O IIPECTYIUICHHUIX MPOTUB HEITPUKOCHOBEH-
HOCTH YaCTHOH JKHM3HH, KWIHUIIA, TAWHBI IEPETIHCKH, Telne(OHHbIX Iepe-
TOBOPOB, CBOOOIBI pacnpocTpaHeHus HHopManuH U T.i. OO0uIIuKaMu
3[I€Ch HepenKo OBIBAIOT TOCYNAapCTBEHHBIE OpPTaHBI, CPEICTBA MAaCCOBOM
HuHGOPMANIKH, TOIUTUIECKHE CTPYKTYPBI, KOTOPIE MOTYT YKPBIBATHCS OT
JIOMOTaTeIhCTB YACTHOTO JIMIIA 32 «IBIMOBOM 3aBECOI» Ciy)KebHOM min
poecCHOHANIBHON TaHHEI ¥ CIIOCOOHBI OXJIAANTh €T0 OOBUHUTEIbHBIN
IIBIJI OPTaHH30BAaHHBIM KOPIIOPATUBHBIM oTHOpoM. ITyGnuaHoe mpecieno-
BaHHE B OTHX CIy4asx MOXeT ObITh KyHa 0oJsiee NpOLyKIUBHBIM B yCTa-
HOBJICHHH HCTUHBL. [[0 HEKOTOPEIM BHAAM IIPECTYILUIEHHH BEChMAa BEPOSIT-
HO U OKa3aHFe HEe3aKOHHOI'O JaBJICHMS Ha YaCTHOTO OOBHHHUTESI CO CTO-
POHBEI 0o0Jiee MOIIHOTO OIIIOHeHTa C IEeNbI0 JOOHTHCH OTKaza OT
IIPETEH3UI I YMEHBIIEHHS UX o0beMa (Hampumep, IIo JeiaM O MpH-
HY>KJIEHHH K COBEPIUCHHIO CAEIKH, O MOHOIIOIUCTUYECKHX JACHCTBHIX),
YTO TaKXKe YKa3bIBAET HA HEOOXOMUMOCTb B 3TUX CIIy4asX HOMAEPIKKH CO
CTOPOHBI IyOnnuHOro oprana. [Io BceM NPOYMM HpPECTYNJIEHHIM pac-
CMaTPHUBAEMOTO THIIA JAOIYCKAETCS UCIIOIB30BaHHE YaCTHO-HCKOBOTO IO~
psaKa npecrienoBanms (TIPH YHAYTOKEHUH YYXKOTO UMYILIECTBa, M000sX,
KJIEBETE, OCKOPOJIEHUY U T. II.).

Wrak, MUpOBBIE COINIAIIEHHS B COCTA3ATEIHHOM IIPOLECCE YMECTHEI
I0 JieJlaM He TOJIKO YaCTHOrO0, HO U IyOnudaHoro ooBuHeHM:. [Ipu stom
He BCE [IESIHUS MOTYT OBITh IIPOIIEHBI IIOCTPAAaBIINM, HO JTUIIE T€ U3 HUX,
KOTOPBIE MBI HA30BEM M3BHHUTEIBHBIMH IIPECTYIUIEHUAMH, TO €CTh YTpa-
YUBAIOIUMH OOIIECTBEHHYIO OIACHOCTh B PE3YNbTaTe TaKOTO MPOIIe-
Hus.! B myOnmuaHOM mipoliecce MUPOBBIE COINIAIIEHHS HE MPHKPHIBAIOT
CIETIOK O IpPU3HAHWH, HE IMOKYIIaI0T BHAMMOCTH OOHIIECTBEHHOIO MHpa
LIEHOM 0TKa3a 0T UCTHUHBL. VX COLMaNbHBIN CMBICH IITYOOK — 3TO HHCTpY-
MeHT Oonee TOHKOTO peryinpoBaHus] KOH(IMKTHRIX OTHOLIEHUH, €M 3TO
I03BOJIsUIA ObI GE3bICKYyCHAsT TUPEKTHBA HA HEOTBPATHUMOCTh HAKA3aHHUSL.
Tonpko omupasck Ha UCTUHHOE 3HAHHE BCEX OOCTOATENBCTB Jena, CyI
IIPY ITOMOIIY MHPOBOTO COITIAIIEHHS CIIOCOOEH TOYHO COOTHECTH CBOE

! Bomnpoc 06 OTHECEHHH TeX WIH WHBIX MPECTYIUICHHH K YHCIY H3BUHUTENLHBIX B
paMKax JaHHOH paGOoTHl MOXHO CYHMTATh JHIIL MOCTaHOBOYHEIM. Ero momHoe peruexue
TpebyeT CHeUHalBHBIX, B TOM YHCIIe KOHKPETHO-COMHOIOTNIECKHX, HCCAEA0BAHIHA.

105



pelIeHe ¢ Mepoy HHAMBHAYAIbHON COPABEIUIMBOCTH U TAaKUM 00pa3oM
COIEeHCTBOBATH IOAJIMHHON ITyOIHIHOCTH IIpoLiecca.

4. OTpacjieBbie YroJI0BHO-NIPOIECCYaTbHbIE MPHHIUIIBI

Hapsimy ¢ o0menpaBoBEIMH U MEXOTPACIIEBEIMU [IPHHITUIIAMHA B YTO-
JIOBHOM COCTA3aTEIBHOM IIPOLIECCE MOYKHO OOHAPYKUTH Hauyana, Xapax-
TEpHBIE TOJIBKO I 3TOHM OTpaciy mpasa (oTpacieBsle IpuHIHIET). OHu
OTHOCHTENBEHO HEMHOTOYMCIICHHBI B CPaBHEHHMH C MEXOTpPACIEBBIMU
NPUHIUIIAMHE COCTA3ATENFHOCTH, U 3TO BIIOJHE €CTeCTBEHHO, MO0 it
71r000¥ (HOpPMBI, B TOM 4HCIIE FOPUIHYECKOM, METO OJIFDKe, YeM OOBEKT.
B nanHOM ciydae cocTs3aTenbHbIE ()OPMBI HCIIBITBIBAIOT OTIPEAIIIIONIee
BO3[EHCTBHE apOUTPATLHOIO METO/Ia IIPABOBOTO PErYINPOBAHUS, HMEIO-
IIETO SPKO BRIPAXKEHHBIH MexKoTpaciaeBor xapakrep. [Toromy 60nbInma-
CTBO KPYIIHBIX COCTA3aTENIBHBIX IPHHIIUIIOB TUTYABHO «KOCMOIIOIUTHY~
HBD» I10 OTHOIICHHUIO K OTAEITBHBIM OTpacisiM IIPaBa, XOTs U «Pa3roBapu-
BAIOT B HMX C MECTHBIM AakIeHTOM». OOBEKT peryIupoBaHUs IIPU
BO3ZEHCTBUU Ha (hOpMY HaeT 0 cebe 3HATh perxe, TaK KaK MeHee IIPOTHO C
HeH CBsI3aH, HO UMEHHO OH COOOIIAET ONpeaesieHue “yroJOBHBIH" COCTS-
3aTeNIbHOMY NIPOIIecCy, a apOUTpabHOMY METONY MPUAAET 30eCh U3BECT-
Hoe cBoeoOpasme. OTCIOa OTHOCHTENHHO HEOOJBIIOE KOMUIECTBO OT-
pACIIEeBBIX IPUHIUIIOB, IPH TOM, YTO UX 3HAYEHHE B YTOIOBHO-TIPOIECCY-
aJIbHOM TIpaBe He MEHee BEeJIMKO, YeM y MEXOTpACHeBbIX Hadasl. 3ajada
OTPACHEBHIX, COOCTBEHHO YTOJOBHO-IIPOIECCYANTBHBIX TIPHHIAIIOB —
IOPUANYECKUMH CPEICTBAMHU COXPAHUTh PABHOBECHE CTOPOH IIPH TOM,
YTO UMEET MeCTO UX (haKTHIeCKOe HepaBeHCTBO. [0CymapcTBEeHHAS MOTIL
YTOJIOBHOTO MIPECIIEIOBAHNS HE OCTaBHIIa ObI ITMBUIBHOM 3aIIUTE HAIEK-
IBI Ha oOexty, caenana Obl ee, Kak TOBOPSIT HeMilbl, ein halbes Nichts —
HEKOTOPBIM ITOJIYHHYTO, KOTJa ObI Ta He HAXOAMIACH MO 0CO00H OmeKoit
3aKOHA, MUJIOCTHBO PABHSIOMIETO MAHCHI CTOPOH.

Bananc cTopoH pocTHraeTcs 3a CUYeT BBeACHHUs MpuHImmna favor
defensionis (zam.), T0 ecTh mpeuMyIECTB 3amuThl. Hano ckaszarh, 41O
HPENIOCHUIKY [T TOSIBIICHHST 3TOTO IIPABUIIA CO3IAKOTCS YoKe B 4aCTHO-HUCKO-
BOM Tmporecce, nbo favorabiliores rei potius quam actores habentur
(nam.) — OTBETYHKAM, a He HCTIIaM OKa3bIBaeTCs IOKPOBUTENLCTBO, MO0
U1 00ecIiede st pAaBEHCTBA CTOPOH OTBETYHK JIOJDKEH OBITH 3AMIHUIIEH OT
HEOXUIAHHOCTeH. B mybnuyHOM pesxuMe MOKPOBUTEIHCTBO 3aKOHA Ia-
pPaHTHPYeT OOBHHAEMOTO HE TONBKO OT «HEOKHIAHHOCTE», HO H OT
BIIOJIHE IIPECKA3yeMOTO JAaBJICHHS TOCYNApCTBEHHOTO Mpecca. 3ammre
MPEAOCTaBIAIOTCS JOMOJIHUTENbHBIE CPENCTBA, OTCYTCTBYIOIIHE ¥ APY-
ro# CTOpOHBL. BMeCTe ¢ TeM clieayeT OTMETHUTD B M3BECTHOM CTETIEHH I1ac-
CHBHBIH XapaKTep ITUX CPEICTB 3aIIHUTHI, KOTOPbIE OOBITHO PACCUNTAHBI
HAa HUCIIOIb30BaHME BO3BMOKHBIX IIPOMAXOB CO CTOPOHBI OOBHHEHHSL.

K mpenmyiiecTBaM 3alUTHl OTHOCSTCS CIEAYIOIHE TONOKEHMUS:

1. CropoHe 3amuThl (OOBHHIEMOMY ¥ 3ANIUTHHKY) JAIOTCH UCKAIOULU-
menvHble npasa, KOTOPBIX HET y 00BuHUTEN. Tak, UMEHHO 3a1uTe 00bI-
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HO IIPEOCTaBIISIETCS Ha CyneOHOM CIIE/ICTBHUH [IPABO AOMPANIHBATE CBH-
Jerenell mociae oOBHHUTENA', 0OBHHAEMOMY IJIH [OI03PEBAEMOMY TIPH-
HAJJISKUT TaK Ha3bplBaeMas Hpuguiecuss TIPOTHUB CaMOOOBHUHEHHS
(accusare emo se debet, nisi coram Deo (nam.) — HuxTO He 00513aH 06BH-
HATH CaMoro ceds, pa3se TOJIBKO Iepes borom), mpaBo Ha MOCIeIHee CI0BO
B Cy/eOHBIX [IPEHHAX; OOBUHIEMOMY BCEIZa, B TOM YHCIIE U IIPH OTCYT-
CTBHH Y HEr0 HeOOXOIHUMBIX CPECTB, MOXKET ObITh OKa3aHA KBATH(UIIU-
pOBaHHAas FOPUAMYECKAs IIOMOILB B JIUIIE HE3aBUCUMOTO FOPHUCTa-aBOKA-
Ta; BpeMsl [ CBUAAHUI OOBHHAEMOTO U 3aIIUTHHUKA HACIWHE, a TAKKE
UL O3HAKOMJICHHS HX C MaTepualaMid OKOHYSHHOTO paccleIOBAHUSA HE
OTPaHUYEHO; OCYLIECTBICHNUE 3AUTUTHUKOM CBOMX IIPaB HE MOXKET OBITh
IIOCTABJIEHO B 3aBHCHMOCTBH OT COBEPUICHHS OOBHHHUTEJIEM KaKuX-JIU00
IIpeBAPHUTEIbHBIX CIEACTBEHHBIX AeHcTBUM. HanpoTus, my0nuyHsIH 00-
BUHUTENb BBIHYXKIEH MEPBBIM «PACKPBIBATH KAPThD), YTO IIO3BOJISET 3a-
IIUTE BOBPEMsI CKOPPEKTHPOBATH COOCTBEHHYIO IIO3UILIMIO; OH OrPaHHYEH
B CPOKAX MPOM3BOCTBA IPEABAPUTEIHHOTO PACCIENOBAHUS H BBIHYIKIEH
yCTyHaTh OYEpEeIHOCTh 3AlIUTHHKY Iepel IPOM3BOICTBOM CIIEICTBEH-
HBIX JIEHICTBUH U T. [I.

2. CaM OOBUHHUTETH B MyOIHYHO-MCKOBOM M ITyOJHYHO-COCTA3ATENb-
HOM (II0CTCOCTSA3aTeIbHOM) IIpOLiecce, 0OCOOCHHO HA CTAAMU MpeaBapHu-
TEJBHOTO PacCieIOBaHUs, CBA3aH 00A3aHHOCTRIO 00ECIICYHTh OOBHHSIE-
MOMY BO3MOYKHOCTB 3aI[HIATHCS BCEMU 3aKOHHBIMHU CIIOCOOaMU U Cpeji-
CTBAMM, a TaKXKe OXpaHy ero JIMYHBIX M HMYIIECTBEHHBIX TIPaB;
0053aHHOCTBIO BBISABILITE HE TOJIBKO YIMYAIOIIHE, HO U OTIPABABIBAIOIIHE,
HE TOJIBKO OTArYaloIiye, HO M CMSATYalollfe OTBETCTBEHHOCTH 00CTOS-
tenbeTBa. OOpasHO BBIpaXkasiCh, OOBHHMTENIO B MyONHYHOM IpoOIEecce

! Tak peureH Bonpoc, Hanpumep, B 4. 1 cT. 280, 4. 2 ct. 283 VIIK PCOCP 1960 r., a Tak-
x#e B cT. 328 YIIK ®pariuu nociae W3MeHEHHH, BHECEHHBIX 3aKOHOM O pe)OpMHPOBAHHI
yronosHoro nponecca 1992 . (Cr. 86). OTMeTHM, 4TO MPABO 3aIIUTHI HA TOCITEIHUH BONPOC
B CyIe6HOM pa3OHpaTeNbCTBE BRIPAXKEHO TEM CHIIBHEE, Y4EM MEHbILIE BO3MOKHOCTEH JUTS BBI-
30Ba CBUETENEH MPEJOCTABIEHO 3aIMTE 3aKOHOM Ha NPEIBAPHTEIBHOM CIEJCTBHU U YeM
GorblIe IMCKPELMOHHBIC TOTHOMOYHS CY/BH 10 BEACHHIO CyneOHOTO CIeACTBHSA. DTH yCIIo-
BUSA B IIOJIHO MEpe IEMOHCTPHUPYIOT YIOJIOBHO-NPOLIECCyallbHEIE 3aKOHOAaTeNbeTBa Poccun
u Ppanupu. B aHmIo-aMepuKaHCKON NponeccyalbHON CHCTEME, Iie cyaebHoe cleacTsue
PaccMaTpHBaeTCs IPEMMYIIECTBEHHO KaK JIENIO CTOPOH, MEPEKPECTHBIH A0TIPOC BCET/Ia HAaH-
HAET Ta CTOPOHA, 10 XOATaHCTBY KOTOPOH BBI3BaH JaHHBIN cBHACTEND. [IpoMeskyTourOE 1Mo~
JIOKEHHE, KaKk Bcerza, 3anuMaeT repmanckuit YIIK, KoTopsii, ¢ OAHOM CTOPOHBI, BO3Naraet
Ha Cyl 0013aHHOCTH aKTHBHO MCCIIENOBaTh BCe (HaKTHI U JoKasarenbersa ex officio (m. 2 §
244), a ¢ Ipyroi — MPEACTaBIACT MPABO 3a/1aBaTh BOIPOCHI CBUAETEIIO [IEPBOI TOH CTOpO-
HE, 110 X0/1aTaHCTBY KOTOPOH 9TOT CBUAETENb BbI3BaH (1. 1 § 239). MOXHO 1M B CBSA3H C 3THM
YTBEP)KAATH, YTO MPABO 3aLUTHI HA MOCAEAHHUI BOMPOC —— TO MHCTHUTYT, MOPOXKAECHHBINH He
COCTA3aTENbHBIM, @ PO3BICKHBIM IEMEHTOM B CMellaHHOM npouecce? Ilomaraem, 4To Her,
100 5TO MPaBO UMEET CBOEH LETBI0 BOCCTAHOBIICHHE OanaHca CTOPOH, KOTOPBIH TaK HE0OX0-
JIMM JULS CIPABEUTHBOTO cocTA3aHms. HarmpoTHs, ero Hafio paccMaTpuBaTh KaK COCTA3ATENb-
HOE (IPOTHUBOAAHEY MPOTHB OCTATOYHBIX MPHMECEH po3bIcKa. YeM CuibHee B CYAOMpOU3-
BOJCTBE PO3BICKHBIE ATaBU3MBI, TeM 0oee HeOOXOAMMBI HCKIIFOUHTENBHBIEC [TPABa 3AIUTHL.
Bwmecte ¢ TeM 3T IpaBa YMECTHBI H B «IHCTOM» TyOIHYHO-COCTA3aTENBHOM IIPOU3BOJICTBE,
HO YK€ HE KaK MPOTHBOBEC PO3BICKHOMY BIMSIHHIO, 2 B Ka4eCTBE HOPMAJIbHOTO 3JIEMEeHTa
myOIMMYHON COCTA3aTENbHON CHCTEMBI GaaHca CHIL.
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NIPEATAaraeTcs MOXOAUTh Ha HEKOEro OIaropomgHOro MmajiaiuHa, KOTOPBIH
JIaeT ocilabeBIIeMy NPOTHBHHUKY CIACUTENBEHYIO MEePEIBIIIKY U BKIIAIbI-
BAET B €r0 PYKY BHINABIIEE OBIIO OpY)KUe. DTO BEPHO [UIs yOIHIHO-HC-
KOBOM NPOILEeypEl, OCTCOCTI3aTENBHBIH IIPOoLIece TeM Goree He MooImpsi-
eT mofe/ly YrOJIOBHOTO B3BICKATENISA BO YTO OBI TO HH CTAJIO, OH BHIUT B 00-
BHUHSEMOM HE Bpara, HO XEPIBY OOIIECTBEHHBIX IMOPOKOB U BMECTO lex
talionis (3axkoHa BO3Me3nHs) IpelUlaraeT €My IPaBO CIPABEAIHBOCTH.
[Ipome rosopst, u3 npuHnuna favor defensionis BeITexaeT MpUHIMI 06ec-
neuenus npasa 068UHAEMO20 Ha 3aujunty. ITOT MPUHIINI He QUTYpHUPYET
B 4aCTHO-MCKOBOM IIpOLIECCE B KA4eCTBE CIEIHANBHOTO MPaBOIOJIOKE-
HUS — TaM J0CTaTOYHO IIPOCTO NPasa 008UHAEMO20 HA 3AUjUNYy, KOTOPOE
MOJKET OBITH peaan30BaHO UM CaMOCTOATENIFHO HIIH, 110 KpaHel Mepe, ¢
IIOMOIIBIO afBokara. IIpaBo Ha 3amuTy, B OTIIHYHE OT €ro obecneueHus,
HE JIOCTHTaeT 3Ha4eHH 0CO00T0 NPHUHIIHUIIA, TAK KaK CaMo 110 cebe cylie-
CTBOBaHME CTOPOH OOBHMHEHHS M 3aIIUTHI MTPEIIONaraeT HAIMIUe y HUX
OTBEUAIOIIMX UX CTaTycy npas. Heo6xonuMocTs B 0C000M, NOMOJHUTEb-
HOM TIPUHIIHIIE 0becneyerus IpaBa Ha 3alIUTY TIOSBIISIETCS JIMIIL TOTAA,
KOTZIa ujlealibHAas IOpUANYeCcKast MOZIEN b COCTSI3aTeIbHOCTH CTAIKMBACTCS
€ PeanbHOCTBIO: B YCIOBHAX CUIBHOTO TPAXKIAHCKOro 001ecTBa 0OOHApyY-
XHUBaeTCs (haKTHIecKas HECOPa3MEPHOCTh CTOPOH TOCYIapCTBEHHOTO
YTOJIOBHOT'O MIPEC/Ie0BaHMS B TPAXKIAHCKOM 3auThl. Torma Ha rocynap-
CTBEHHBI} OpPTaH BO3JIATAIOTCS IOIIOJHUTENBHBIE 00513aHHOCTH, 4 Y 3aIlH-
ThI TIOSIBIIEOTCS OCOOBIE MpaBa.

3. Ilpenmy1ecTBa 3alUThI TAPAHTHPOBAHBI, KPOME TOTO, OIIpPE/IeNeH-
HBIMH HPUHIUIIAMHY, TPEACTABIIIONIMMEI CBOETO pOJa aBTOMATHYECKHE
PEryJIATOPEI, BCTPOSHHBIE B IPOLIECC U JeHCTBYOMIHE OIAropHsATHO IS
00BUHAEMOTO HE3aBUCHMO OT YCMOTpPEHHSI CTOPOH. DTO NPEXKAe BCEro
IPaBHJIO O TOJIKOBAHMH COMHEHMH B IT0JIE3Y OOBUHIEMOTO U IIPE3YMITIHS
HEBHUHOBHOCTH.

5 HHCTHTyIIPlOHHbIe NPUHIMIIBI YITOJIOBHOI'O IIpouecca

370 HaeH, MONOKEHHBIE B OCHOBY T€X WM HHBIX MPOILECCYaJIBHBIX
HHCTUTYTOB. Eciii OTAENbHBIE HOPMBI — 3TO PSIIOBBIE «COJIAATHDY TIPO-
1ecca, a IPHHIUIIEL — «O(UIEPCKUI COCTaBy, TOTAa 00IIerpaBoBbIe Ha-
yaja — «TeHepalUTeT», MEXOTPACIeBble — (IOJKOBHHUKHY, OTpacie-
BBIE — «Makopb». HCTUTYIIMOHHBIE JKe MPHHLUIBL — 3TO «JICHTEeHaH-
TBI» CyAONpPOU3BOACTBa. OHM NEHCTBYIOT JMIIb B paMKaX CIEHaIbHOrO
«3BaHUS, HE BBIXO/IA 3a MPEIeJIbl CBOEro MHCTUTYTA. OIHAKO 3TO ITOJHO-
LIEHHbIE IPUHIIMIIBI, OHU IPOM3BOIHEI OT 0OJIEe BBICOKMX COCTSI3ATENb-
HBIX Hayall ¥ TaK e, KaK BCe IPOYHeE MPOLeCCyaabHbIe MAKCUMBI, TIPE-
CTaBIIAOT cO00H peakImio cyne6Ho# popMbl Ha pazHOOOpasHe OKPYIKAIO-
el couuanbHOM cpenbl. HecMoTps Ha TO, 9TO OHH Majibl, B KaXIOM
3aKJIIOYEH COCTA3aTeNbHBIN «TeH», U, I Ha HUX, MOXKHO cKa3ath: «I1o
Hore y3HaeM [epkynecay.
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HazoBewm, Kk npumepy, IPHHIUII «IIOYBBD», ONPEIEISIOMUI AeHCTBIE
YTOJIOBHO-IIPOLIECCYaTBHOTO 3aKOHA B IIPOCTpaHcTBe. COINIACHO eMy MpH
MPOU3BO/ICTBE 10 YTOJIOBHOMY Jielly Ha TEPPHTOPHHU CyBEPEHHOI'O IOCy-
JIapCTBa, HE3aBUCUMO OT MECTa COBEPILECHUS IIPECTYIUICHH, IPUMEHSIET-
csl IIPOILIeCCyaIbHBIH 3aKOH 3TOTO rocygapcTsa. Majus jus nostrum quam
jus alienum servemus (7am.) — MbI IOAYMHIEMCS 3aKOHAM CBOEH, a He
Ipyroii cTpaHbl. Ha mepBblil B3MIAA, OH HE UMEET IPSIMOT0 OTHOLIEHHUS K
COCTA3aTEeIBHOCTH, & IETUKOM ONPEIessIeTCs aHIIPABOBEIM IIPUHIHIIOM
cyBepenurera. OHAKO NPAKTHYECKU IIPU MPOU3BOACTBE [0 YTOJIOBHBIM
JieiaM peyb HUKOTZA He UAET O IMOJIHOW 3aMEHE BHYTPEHHErO 3aKOHOa-
TeNbCTBa HHOCTPaHHBIM. [Tpo6ieMb! 0OBIMHO BOZHUKAIOT TOT/IA, KOTIA OT-
JeNbHbIE YUACTHHKH IPOIecca, HEKOTOPBIe MPOLecCyalibHbIe AeiCTBHA
WK JOKA3aTeNIbCTBA MOATMAAAI0T IO/ JBOHHYIO 3aKOHOATeNbHYIO peria-
MEHTAIHIO (BOIPOCHI BBIIAYH, IIPOMU3BO/ICTBA CIEACTBEHHBIX IeHCTBHM 32
rpaHUIei, IPUOOIIEHNUS K JIeNly 10Ka3aTeNnbCTB U3 HHOCTPAHHBIX CYIOB U
T. 1.). I[Ipn 3TOM IPUHIIUII «ITOYBBDY IOMUMO CyBEpEeHUTETa 00eperaer B
IIPOLIECCE U COCTS3aTeNbHOE PABEHCTBO CTOPOH — BEb €CITH Te OynyT py-
KOBOJICTBOBAThCSI TIPH IIPOHU3BOJICTBE IO OHOMY U TOMY XK€ [IeJly pa3ind-
HBIMH 3aKOHOJATENIECTBAMH, & 3HAYHUT H Pa3HBIM 00BEMOM IpaB U TapaH-
THI, OHH MOTYT [IONIACTh B HEPABHOE IOJIOYKEHHE.

3mech, KCTaTH, JIEKHT, Ha HAII B3DJLIA, KIIOY K PEIIeHHI0 BOIIpoca O
TOM, JAOILyCTHUMBI JIM B IIPOLECCE HOKAa3aTeIbCTBA, B 0COOEHHOCTH IPOTO-
KOJIBI CIIEICTBEHHBIX JEHCTBUM, MMOJyYeHHbIe W3 MHOCTPAHHBIX CYMIOB.
Bormpoc atoT nmeet 6onbinoe npakTudeckoe 3HadeHue. [logoousre marte-
pHAaJIBI MOTYT 00/1a/1aTh BBICOKOH HH()OPMAIMOHHON IIEHHOCTHIO, OHAKO
HX HCIOIb30BAHNE B HAIL[HOHAIBHOM CYIONPOHM3BOJCTBE HMOPOXKIAET U
PA Cepbe3HBIX MPOIEeCCyaNbHbIX MOCIEACTBHIA. B wacTHOCTH, MpH3HA-
HHE MHOCTPAHHOTIO ITPOTOKOJNA JONIPOCA CBUACTEINS TAKHM K€ BHJIOM JIO-
Ka3aTeNbCTBA B HAIIMOHAJIBEHOM IIPOLIeCCce MOpOXKIaeT 0013aHHOCTh Cy/a
OYHO JONIPOCUTH 3TOT0 CBHIETEIIS B CHITY IPUHIIHUIIA HEIIOCPE/ICTBEHHOC-
TH HCCIIEIOBAHUS I0KA3aTeNbCTB, YTO MIOPOU CONPSKEHO CO 3HAYUTEIh-
HBIMH OpPTraHU3aIIMOHHBIMU TPYAHOCTAMH (yBEJIHYEHHE CPOKOB CyneOHO-
ro pa3dHpaTensCTBa, pOCT CyneOHBIX H3AEePIKEK, IPeI0CTABICHIE HHOCT-
PaHHBIM CBUAETENAM psfa MPUBWIETHH B OOMEH Ha COINIaCHe NPHOBITH
U Ja4Y¥l TIOKa3aHWH u T. 1.). He mpu3HaTh MpPOTOKOJBI CIIEICTBEHHBIX
IEeHCTBUH, IPOU3BEICHHBIX HHOCTPAHHBIMH OpTaHaMH, B Ka4€CTBE JOKa-
3aTeIBCTB UCXOM JIMIIb U3 COOOpaXKeHUH TOCYIapCTBEHHOTO CYBEPEHH-
TeTa OB1I0 OBI HEBO3MOXKHO € TOUKH 3PEHHSI MEXKAYHapOAHOTO Ipasa. ITo
HE COIJIacyeTcsi C OONIeNpPU3HAHHBIM IPHHLIHUIIOM COTHIAPHOCTH TOCY-
IapcTB B 00ps0e ¢ HapyIIeHUSIME TIPABOIIOPSIKA, 3AIIUTE IPaB U CBOOO/
yenoBeka.! C qpyroil CTOPOHBI, HCTIOIB30BAHKE UYHKIBIX FOPUINIECKUX

, I[exnapauua O NPHHOHIIAX MEXAYHAPOAHOTO MpaBa, KaCarolIUuXCs APYKECTBEHHBIX

OTHOILUECHHUH M COTPYTHHYECTBA ME}IY rOCY1apcTBAMH B cooTBeTcTBHHU ¢ Yctapom OOH ot
24 oxta6ps 1970 r; Pasa. VII, IX 3akmodntensHoro Akra CoBeuianus rno 6e30macHOCTH 1
cotpyauuuectBy B EBpomne ot 1 aBrycra 1975 1. u np. (Cm.: [eiicTBytoniee MexIyHapos-
Hoe mpaso. B3 7. T. 1. M., 1996. C. 70, 77—78).
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thopm 03Hagan0 OBI OTCTYIIIEHUE OT COCTA3ATENLHOTO IPUHIIUIA PABEH-
CTBa CTOPOH, a TaKXKe OOLICTIPABOBOrO Hayalia PAaBEHCTBA BCEX IPaXKaH
nepes 3aKOHOM U cyaoM. CriencTBeHHBIE NEHCTBUS B OTHOIIGHHH BCEX
YYaCTHHUKOB IpoLiecca JOMKHBI IPOBOAUTHCS IO IUHBIM IIPaBHIaM, KO-
TOpBIE UM 3apaHee M3BeCTHBL. OCTAOTCs TOJBKO [Ba CII0c00a pelieHHs
npobnemsl. [lepebiit — npoyeccyanvhas adanmayus. VIHOCTpaHHBIC
IIPOTOKOJB! MOTYT IIPHOOIIATECS K Jey B TaKOH IOpUIHYECKOH (hopme,
KOTOpas He IMPOTHBOPEUYUT TPEOOBAHMUIM HAIMOHAIBLHOTO MpaBa; HalpU-
MEp, B BULE UHbIX OOKYMeHMO8, IpenycMOTpeHHbIX cT. 88 YIIK PCOCP
1960 r. Bropoit criocod — BBIpabOTKa MEKIYHAPOIHO-IIPABOBEIX CTAH-
JApTOB MPOM3BOACTBA CIICACTBEHHBIX NEHCTBHUH, MPOTOKOJBI KOTOPBIX
TOTZ]a CMOTYT MICIIOJIB30BaThCS B 3TOM K€ KadeCTBE B Cymax APYyTHX rocy-
Japcts. B nepcrexTuse 3T0T MyTh IIPEAIOYTHTENIEH, II0CKOIIBKY IIPOIECCY-
anpHas aJanTalys BCEraa BeAeT K YIPOIIEHHIO IPOIecCyanbHOM (POPMEL,
JiefiaeT HeBOCTPeOOBAHHBIMU U KaK ObI HE00s3aTEIBHBIMU T€ TIPOLIECCYaTh-
HBIE TapaHTHH, KOTOPHIMH COIPOBOXKAAETCS MOJydEeHHE J0Ka3aTeIbCTB B
XOJ€ CIEeNCTBEHHBIX IEMCTBUH.

BaxxneHMMu HHCTUTYIIHOHHBIMH NPUHITUIIAMH SBILTIOTCS TAKOKE Mpa-
BHJIO O HEOONYCIMUMOCHU NOBOPOMA 0DEUHEHUS K XyOoulemy, HaXOIAIIeecs
B opb6uTe npuHImna non bis in idem; ceob00a obocarosaniis cyoebrbix pe-
wieHul — HEU3MEHHBIN CIIyTHUK MPHHIHIIA 00 CIIeUeHUS KaXKI0MY JOCTY-
I1a K IPaBOCYIHIO; TapaHTHUPYIOMIHI HE3aBUCUMOCTE Cy/a IIPUHIIHIL (HPA6-
001 81a0eem NPUCSIHCHBIILY, COTTACHO KOTOPOMY CYIBH PENIAlOT BOIMPOCHI
IIPUMEHEHUS [IPABa, IPUCSIKHBIE — BOIIPOC BUHOBHOCTH, IIPHHIHIT 0OBIY-
HOM, MJIH €CTECTBEHHOH, NOACYAHOCTH U MHOTHE APYTHE.



Pazoen 111

PO3BICKHOM THII
YT'OJIOBHOTO TPOLIECCA

Tnasa 1

MOHSTHE PO3BICKHOI'O ITPOLIIECCA U ET'O
IOPUIUYECKHME OCHOBAHUSA

Po3BICKHOM ITpoliecC 3TO TaKOM MOPSI0K IIPOU3BOACTBRA, KOTIa QyHK-
IIUU YTOJIOBHOTO IIPECIICAOBAHMSA, 3AIUTHl M QYHKITHS MPUHITHS perie-
HUH 10 Jleny — Cy[eOHast, W FOCTUIIH, — CIHBAIOTCS B ACSITEIHHOCTH
OJIHOTO TOCYIapCTBEHHOro opraHa. OH cam BO30y)KIaeT yroJoBHOE Mpe-
CIeIOBaHKe, pacciieayeT OOCTOSTENbCTBA [eNla, COOMpaeT IOKA3aTellb-
CTBa, 3a00THTCS O Mepax M0 OOECIeYSHMIO 3aKOHHBIX MHTEPECOB JIUIL,
Y4acTBYIOIKX B IIPOM3BOACTBE, U IIPUHUMAET pemierus ro aeny. [loaro-
MY CaMOCTOSITEIIBHBIE CHOPOHbI OOBUHEHMUS M 3AIIUTHI 37€Ch HE HYKHBI.
Konb ckopo HeT 0OBHHHUTENS, TO HE CYIIECTBYET, KaK TAKOBOI0, OOBUHE-
HUS U 00BHHsIEMOr0. BMecTo HUX MMeeTCsl 00BEKT UCCIIeIOBAHUS — HOO-
cnedcmeernblli. Oprad paccieoBaHUs He paseH TIOCIEeICTBEHHOMY, KO-
TOPBIH [ HErO He CyOBEeKT NPaBOOTHOIICHUH, a JIMIIb OOBEKT yIpaBiie-
Hus. V3-3a2 0TCyTCTBUS CTOPOH HE UMEET IOPUANYECKOr0 3HAYCHUS U CHOP
0 IpeaMeTe Jefla — JBUTATeNIeM IIpoliecca SIBIIIeTCs He OH, a Oe3muaHas
gossl, geleHus 3axkona. [1ogoOHBII MOPSIOK HE COAEPIKUT A0CTATOUHBIX
TrapaHTUH /s 3aIUTH HHTEPECOB MOJCIIEACTBEHHOTO, TaK KaK 3Ta 3aa4a
BO3JIOXKEHA, 110 CYLIECTBY, HA €T0 MPOLECCYaNbHOIO MPOTHBHUKA — YIO-
JIOBHOTO mpecienoBaresst. PO3EICKHOM mpolece eCTh NPUMEHEHHE K IIPO-
M3BOMCTBY IO YTOJOBHBIM AETaM AOMUHUCTPAMUBHO20 Memood TIPaBO-
BOTO PEryJupOBaHus (METOA BIACTU — MOAYHHEHUS).



Inasa 2

BUJIbI PO3BICKHOTI'O INPOLIECCA
N UX CONUAJIBHO-ITIOJIMTHUYECKHUE OCHOBAHU S

§ 1. YTOJTIOBHASA PACIIPABA

VYronoBHas pacnpasa — TepBasi ¥ AEeMEHTapHasi pa3HOBUAHOCTH PO-
3pIcka. Cyaps 3[1eCh — HE TOJIBKO OpraH YTOJOBHOTO TIPECIEA0BaHU, HO
Y OpraH rocyJapcTBEHHOTO yrpasieHus. [IponeccyanbHas qesTebHOCTh
HE OT/eNeHa OT aJMMHHCTPATHUBHOH, CyneOHas Ipoleaypa Hepa3BHTA.
BonbIyro pois UrpaeT ycMOTpeHHe Cyneit, hopMalpHas cucteMa JoKa3a-
TEJILCTB OTCYTCTBYET.

PacnipaBa npuMeHseTcs Tam, Te JoKasbBaHHE MO0 BOOOIE H3NIHII-
He, 1100 MOTPeOHOCTE B HEM HEBEJIHKA M OHO BCIIEACTBUE 9TOT0 HAXOHT-
Csl B 3a4aTOYHOM COCTOSTHUM. M3 MCTOpMH MOXKHO HM3BJIEeYb CIIEIYIOIIHE
€ro (hopMBL

1. O61MHHOE J03HAHHE

Yarie Bcero 310 hopma CyJja B HEOOIBIINX, OTHOCHTENIBHO 3aMKHY THIX
o0ImuHaX C TPAJULHOHHON opranu3anuei. THITMYHEIM TPUMEPOM MOTYT
CJIY’KMTh M3BECTHBIE M3 UCTOPUH paHHEe3eMIleleNbueckie 00uecTna, no-
JIMCBI-TOCYIapCTBA, HEIIOCPEACTBEHHO BEIPACTAIOLINE U3 POJAOIIIIEMEHHO-
ro cTpos.! Panee Takol CymeOHBIH MOPSIIOK MBI YK€ Ha3BaJIH OOILIMHHBIM
no3napueM. CynoM 3meck 0OBIMHO SBIISIETCS COOpaHue BCeX MIIM HEKOTO-
PBIX WIEHOB OONIMHEI (HApOonHOE coOpaHue, KOJUIETH CTapeHIInH, Kpe-
1L[OB U T.1I.). 3acefaHue cya NpoMcXoauT OTKpbITO. [IpecnenoBanue Haqu-
HaeTcs 0e30 BCSKOTO (OpMaNbHOTO OOBHHEHHS — IIOBOIOM JJISL HETO
CIIY>KHT MOJIBA, JOHOC MM IIPOCTO YCMOTpEHHE caMux cyuei. OOBuHH-
Tesb OTCYTCIBYET, HOO BCE IPEeCTYIUICHHUS BHYTPU HEOOJBIIONO HOIMUCA
IIpakTUYecKy oueBUAHBL. [10 TOM ske npuynHe, KaK PaBuiIo, HET HYXKIBL U
B Joka3zaTenbcTBax. Cydonpou3BOACTBO CBOAUTCS K PEIEeHHIO BOMpOCa,
Kakoe HaKa3aHWe Ha3HaYMTh BMHOBHOMY. OJHAKO B CHOPHBIX CIyHasx
IPUMEHSIOTCA ONPOC HOACYAUMOTO € LIEJbI0 MOMYYUTh OT HEro MpU3Ha-
HUE, OpAaluy WK II0KAa3aHUs N0 IPUCATOH. XapaKTepHOH YepTon IBiis-
eTcs KpaiHasa GopManbHOCTh BCel MPOLIenyphl, KOTOPast TECHO CBA3aHa ¢
CaKpaJbHBIMH IIPEACTABICHUAMU: OTIIPABIEHUEM KYJIbTa U KOJIOBCTBOM,
npuyeM COOMIONESHHIO MPOLeayphl YaCTO IpHAAeTCs OObIliee 3HAYCHHE,
geM caMmoMy npapocynuro. @opManbHOCTh OTAMYAET OOIIMHHOE HO3HA-
HHUE OT BCEX IIPOYMX BHJIOB YrOJIOBHOM pacIipaBbl.

! Cwm.: Teopusa rocynapctsa u npasa. Yacte 1. Teopus rocynapetsa. C. 25—31.
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H3BecTHEBII npuMep NO0OHOTO CYAMIUIIA — eBaHTeNnbCKui CHHEPHOH. DTOT BEPXOB-
HBIH cya Mymen cocTostT U3 CBAIIEHHMKOB, CTapEHIIHH U KHIKHHUKOB. CaM ¢y sBisicst 06-
puHHTENeM: «ITepBOCBSILIEHHUKH e 1 gech cuHedpuoH uckanu (kKypeus Mod. — A. C.) cBH-
JerenscTBa Ha Mucyca, 4To0bI NpefaTh €ro CMEpPTH; H He HAXOAUIN», — roBOpUTCA B EBan-
renun oT Mapka (14, 55). Y x0T ¢y BBICTyIINBAET PsiA CBUACTENEH, HX MOKa3aHUs He ObUTH
HaifJIeHbl UM JOCTATOYHBIMU 663 MPU3HAHHS CaMOTO MOJCYAMMOro. U TolbKo mocite Toro,
kak Mucyc noarsepxiaet, uro oH Cein Boxwuit, CMHEOpHOH BBIHOCHT HpHroBop: «OHM e
CKa3aJTH: KaKoe ellle Hy)KHO HaM CBHIETENIECTBO? OO MBI caMH ciibiiiany u3 yer Ero» (EBan-
renue ot JIyku, 22, 71). UATEpECHO OTMETHTSH, YTO MHOTHE U3 WiIeHOB CHHEIPHOHA MpeXIe
SIBIUTNCH OueBHIIaMu miporniosezieit Xpucra (Esanrenue ot Jlyku, 20, 1522, 1 u ap.), Tak 410
BECh MPOLECC SBISUICS UL HUX HE CPE/ICTBOM BBIICHEHHUA (haKTOB, a JIHIIb HHCTPYMEHTOM
ocyxaenus. Bes npouenypa B CuneaproHe umeeT GopMansHO-cakpaibHbI xapakTep. Tak,
JONPOC MOACYAUMOTO MEPBOCBAUICHHUKOM TIPEIBApAETCS HEKUM MATHYECKHM PHTYaloM,
MPU3BAHHBIM BBI3BATH MMOJICYAHMOTO HAa OTKPOBEHHOCTH. «M mepBOCBANIEHHUK cKa3an Emy:
3akMHal0 Tebs BoroM sxuBbIM, ckaxn HaM, Tsl mu Xpucrtoc, Cein boxuit» (EBanrenne ot
Mardest, 26, 63). Tem He MeHee ¢y CHHEAPHOHA TPOUCXOANT IIIACHO, YTO MOATBEPIKAACTCS
cBOOOJHBIM HOCTYIOM Ha ero 3acepanue: «Ilerp sxe cnenosan 3a Hum (To ecth apecToBaH-
HeIM Uncycom. — A. C.) uzmanu, 70 JBOpa MEpBOCBSIIEHUKOBA; H, BOHIS BHYTPb, CEll CO
CITY)KUTENAMH, 4TOOBI BHIETH KoHely (EBanrenue ot Mardes, 26, 58).

CoBpeMeHHBIH aHaIor OOIMHHOTO JO3HAHUS MOXXHO OOHApY>KUTE IIPU
IHUCLMAIUIMHAPHOM IPOM3BOCTBE O IPOCTYIKAX BHYTPH KOPHOpPALUi (BBI-
HECEeHHEe aJJMHUHUCTpalied BOIPOCca O MPOCTYIIKE Ha KOMUCCHIO II0 TPYHO-
BBIM CIIOpaM WIH IPOQCOO3HBIH KOMHUTET U T. 11.).

2. BoTunHHBIH Cy[

D70 Cyq 3eMIIeBIaAeNbIa, ONIb3YIOMIErocs MPaBoM CyneOHOro UMMY-
HUTETA, HaJ| JTMYHO 3aBHCUMBIM HaceleHueM. Brio Obl He BIIOIHE TOYHO
OTOXKIECTBIATE €ro C CeHbOpUanbHbIM cyfnoM. Cyn ceHbopa B (eoanb-
HO¥ EBporie Mor OBITH M «CYIOM paBHBIX», [€ IPUMEHSIIUCH COCTs3a-
TeNbHble OOBUHHUTENbHBIE TPOLENYPEl. BOTYMHHBIH Cyl MPOU3BOAUICS
He HaJl BaccajaMy, a Hajl HECBOOOIHBIMH U MOJYCBOOOTHBIMHU JIHIIAMHU,
TIO/{BJIACTHBIMHU 3eMJiIeBiIaienbily. OOBUHUTEH OTCYTCTBOBAII, @ IPOIIECC
HAYUHAJICS 110 JOHOCY UM YCMOTPEHHUIO cyaby. ONHAKO BOTYHHHBIN CY,
HECMOTPS Ha OTHEIBHBIE AKCLECCHI, HE BCETA ABNSANCSA YCTpAIAOIeH,
MILITOYHOH IpOoLIeAypoi, Kak 00braHo nonaraot.! ITo kpaiineil mepe, B 3a-
naguoi EBpore oH ObUT HEOTHEMIIEMOH YacThI0 (heomanbHON CHCTEMBI,
TJIe OTHOIIEHMS COCJIOBUIT IMEJIN MTaTPUMOHHATBHYIO (hOpMY, CBI3aHHYIO
C IOHATUAMHE «Iapa — OTHApay, «I0JIray, BEPHOCTHY», OTEIECKO-CHIHOB-
Hell ¢paseonorueii.” EBporneiickuii Geomamn3M BOZHUK M3 OTHOLICHHH
BCeoOIIeH 3aBHCUMOCTH, U IIOTOMY y BCEX CyObeKTOB (heoanbHBIX OT-
HOILIEHUI, BKIIOYasl KPEIOCTHBIX, OBUIN HEe TOJNBKO 00S3aHHOCTH, HO U

Cwm.: Yenvyos-bebymos M. A. O4epk 10 HCTOPHH CyIa U yTONIOBHOTO Ipoliecca. . ., . 197.
2 Cwm.: Mcropus Bocroka. B VI T. T. II. Boctok B Cpennve Beka. M., 1995. C. 605—606.
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npaga.' Perymaropom ux Obul 0OBIMA, M HAPYLIEHHE €ro KAK KPernocT-
HBIM, TaK U ()e0/1aIOM PACCMaTPUBAJIOCh B KA4ECTBE MIPECTYIIICHHS H 110~
BOZla 7 OTKa3a B IIOBUHOBEHMH.” BOTUMHHBIN Ipolecc Takxe He O
COBEpPUIEHHO IIPOM3BOIBHOM MPOLEAYPOH, a ciuenoBan oobruat. Bmecre ¢
TEM He CIIEAYET OTOXKAECTBIATE BOTIMHHBIH IPOLIECC TONBKO C EBPOTIeHC-
KnuM (eonansHbIM cyaoM. CHcTeMa YCIOBHBIX 36MENIbHBIX MT0KaI0BAHHIMA
C MPeOCTABIEHUEM UX AEPIKATENI0 CY1eOHBIX PEPOraTHB B OTHOIIEHHH
HOJATHOrO HacesieHus ObUla M3BECTHA M Ha CpenHeBeKoBoM Bocroxe
(aBanaraH y pamxkityToB B Hauu, nponus B Buzantuu, Xaccel i 3eaMeThl
B OcMmaHckoW uMnepuu # T.4.).° OJHAKO BOCTOYHBIN «BOTYHHHBIN) CYII
JHIIEH HajleTa MaTpUMOHHAIbHOCTH. Bce mpaBa HaXOAWIHCH 3HECH Y
JieprKaresst JeHa, a 00I3aHHOCTH JIeKAIH Ha 3aBHCUMOM IIOJJaTHOM Hace-
nexuu. OH NpuOIMIKACTCS K CIAeAYIONIeH Pa3HOBUAHOCTH PO3BICKHOTO CY-
JOIIPOU3BOJICTBA — YTOJIOBHO-aIMHHHCTPATUBHOMN pacIpase, pOU3BO/I-
HOH ()OpMOH OT KOTOPOH, MO CYTH, SBJIAETCS BOCTOYHBIH «BOTIMHHBIF
cyl. Bmecte ¢ Tem ciieflyeT UMETh B BHJLY, HTO B MyCYJIbMAHCKHX CTpaHax
u HOxHOM A3un, TaM, Ije roCHOoACTBOBAIO PEIUTHO3HOE IIPaBo, Cyned-
HblE (DYHKI[HH 3a4acTyI HaXOAWINCHh B pPyKax MpoeCcCHOHAIBHBIX Cy-
JIel — Kaau ¥ OOIMHHBIX OPraHOB — MaHYasToB.! B HUX NPOU3BOICTBO
BEJIOCH 10 COCTA3aTeAbHOMY OOBHHUTEIBHOMY CLIEHAPHUIO JHOO B hopme
OOIMHHOTO 103HAHHUS.

3. YrojioBHO-aAMMHHCTPATHRHAS pacnpana

B ormgme oT cakpanbHOro OOMIMHHOTO J03HAHUS U NATPHMOHUAIB-
HOTO BOTYMHHOTO CyZa, yTOIOBHO-aIMUHUCTPATUBHAS pACIIPaBa OCHOBA-
Ha, KaK MpaBHJI0, HA 8 IMHHUCTPATHBHOM METO/IE yIIpaBJICHUS, IPEAIoa-
ralolleM HeroCpPEICTBEHHOE YCMOTpeHHe MpaBonpuMennrest. Ocyiie-
CTBISIETCS B OTHOLICHUHM BCErO HACENIEHMS TPAXKAAHCKOH HIIH BOEHHOM
aJIMUHUCTpAIen TH00 CrelHalbHBIM TOTHIEHCKUM OpraHoM. THiuuHa
JUIs IEHTPATU30BaHHBIX [IECIIOTHYECKUX TOCYAAPCTB, KECTKUX OKKYIIa-
LIHOHHBIX PEXKMMOB, MOXKET MCIIOIB30BAThCA TAKXKE B KAUECTBE CPEICTBA
PEBOIIONMOHHOIO Teppopa. [Iporenypa npousBosibHa 1 cKOpoTeyHa. [o-
Ka3bIBaHIE OOBIYHO OTPAaHWYUBAETCS JOIPOCOM IIOACYAUMOTO H CBHIETE-
nei. TakoB, HanpuMep, CyJ, HAMECTHUKOB (praesidio) pUMCKHX MPOBHH-
uuit. Hamectauk Mynen [Toutuit [Tunat BepmuT cyn Ha KAMEHHOM TIOMO-
cTe, uMeHnyeMoM JInpocTpoToH, YeM, COOCTBEHHO, M HCUEpIIHIBACTCS
37lech Bes IMpoleaypHas gacTh. Huuem uHbIM, Kak GOpMO yroaoBHO-aI-

1 Cwm. Tam xe, c. 606, 610.

2 Tlpumep storo nan B neece Jlone ae Bera «OBeunit HCTOYHHK», KOTIA HCIAHCKHE
KpECThIHE B OTBET Ha IoNpanue (eofanom obsuas pacrpasiIsOTCs C HUM, H Cy/ OTIPaBIbI-
BAET HX.

3 Cwm.: Uctopus Boctoxka. T. II. Boctok B Cpeanue Beka, C. 134, 141, 500.
4 Cwm. Tam xe, c. 617.
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MUHUCTPATHBHOM paclpassl, SBISUICS B COBeTCKOM Poccuu cyn Beepoc-
cuickoi upe3BsruaitHon komuccuu (BUK), «cyneOHbIe TPOMKI» U «0CO-
6b1e coBemanusay 30-x romoB. HeckonpKo HETHIIHYHBIM IPUMEPOM JIaH-
HOW pa3HOBHIHOCTH PO3BICKA MOKET CIY)KUTh KOMIIETEHIHsS PHMCKUX
HApOJHBIX TPUOYHOB, KOTOPBIE B CITydae HEMOAYHHEHN MOIJIM [IPHBIIEYb
K OTBETCTBEHHOCTH JII0OOTO IpaXKIAHMHA, B TOM HYHCIE [Ja)Ke KOHCYJa,
[IOZBEPTHYB €r0 apecTy, U TYT XK€ C y4aCTHEeM ABYX 3IUIOB IPUTOBOPHTE
K HAKA3aHUIO, BIUIOTH 10 cMepTHOU KazHU.! OcoOEHHOCTEIO 3TOH (GOpMEI
YTOJIOBHO-aIMHHUCTPATHBHOM PaCIIpaBl ABISUIOCH TO, YTO TPUOYHBI ACi-
CTBOBAJIM Ha OCHOBE TaK HAa3bIBaeMbIX leges sacratae (1am.) — CBAIIEHHBIX
3aKOHOB, — IPEIyCMaTPUBAIOIINX CMEPTHYIO Ka3Hb JJISI TeX, KTO HX Ha-
PYIUXT, HO M CBSI3BIBAIOLIMX caMUX TpuOyHOB. [To BeIpakenuto I{unepo-
Ha, TPUOYHBI OBUIH «3aKOBAHBI B L[EIX CBSIIEHHBIX 3aKOHOB.

4. BoeHHO-110/1€BOl CyA

D710 Ype3BbIvaliHas cyneOHas mpoLeaypa B AeHCTBYIOIIEH apMuH, Ha-
XOSIIIEHCs B IOXOHO-00€BBIX YCIOBHSAX, KOTIa Mpe/iBapuTeIbHOe pac-
CIIeAOBaHUE U COOMpPaHUE JOKA3aTeIbCTB He IPOBOIATCS H3-32 HEXBATKH
BpPEMEHHU M OMACHOCTH CO CTOPOHBI MPOTHBHHKA. Ee HeoOXoaumMo OTiIH-
4aTh OT BOEHHOTO CYHONPOM3BOACTBA BOOOIIE, KOTOPOE MOKET UMETH
JIpyTHe, B TOM YHCIIE COCTS3aTenbHbIe, GopMbl. Pa30upaTensCcTBO B BOCH-
HO-TIOJIEBOM CyJ/ie IPOBOAUTCS CYIbSIMH, 4acTO HazHadaeMmbIMu ad hoc u3
yucia oQUIEpOB, B OTCYTCTBHE NPOKYpOpa M 3allUTHUKA. BHHOBHOCTE
MOJCYAMMOTO NPAaKTHYECKH He JoKa3blBaeTcsa. BMecTo [oKa3arensCcTB Ue-
MOJIB3YeTCsl (paKTHUECKas IIPE3yMIIIHS, CBSI3BIBAIOINAS BHHOBHOCTE C He-
KOTOPBIMH 0COOBIMHE OOCTOSATENHLCTBAMH, TAKUMHU, HAIIpUMeEp, Kak 3aep-
JKaHUE IOJ03PEBAEMOro B ThILY, OTCYTCTBHE IIpM HEM OPYXKHS U Hake
[IPOsIBJIEHHE B 000 MaJIOAYIIUSA APYTHMH YWIEHAMH TOTO )K€ BOMHCKOTO
moApasaeNeHus (Mpy AeUMAIHH, TO €CTh Ka3HU OJHOTO U3 IECSATH YelIo-
BEK MpomTpaduBIIErocs Moapa3neaeHusi B pUMCKOA U HEKOTOPBIX APY-
rux apMusx). Bce qokaspIiBaHHe CBOIUTCS B JIyUIIEM Ciaydae K hopmab-
HOMY AOTIPOCY HMOACYAUMOT0, IIOCJIE YETO CIEAYeT BHIHECEHUE PELICHUS U
HEME/IJICHHOE HCIIOTHEHHE HaKa3aHus, Jalle Bcero cMepTHoi xa3uu. [lo-
JOOHBIN BUJ pacrpaBhbl CO3AAET HAUOONBIIYIO YTPpo3y MpaBaM YeoBeKa,
ub0 cyn MHTEpecyeT He UCTHHA, a YCTPALIeHHE MaJIOAYIIHbIX WIH IIOaB-
neHue OecrnopsiKoB. BenukonenmHol WITIoCTpaued 3TOro MOXeT ClIy-
JKUTh CIIEHa BOEHHO-IIOJEBOIO CyJa BpPEMEH IEpPBOM MHPOBOM BOMHBI,
onucanHas DpHecToM XeMuHryseM B pomane «lIpormait opyxue!»

«YeTBepo 0UUEPOB CTOSITH PAAOM, U MEPER HUMH, MEX Y IByMs KapaOnHepaMu, Ka-
KoH-To uenoBek. HemHOTro ganblie rpymnna Joneid moa OXpaHoi kapaGHHepoB oxuaana

! Cwm.: Yenvyos-bebymos M. A. Ouepky 110 HCTOPHH Cy/ia M yTOTIOBHOTO [POLECCa. . ., C. 138.

2 Kogpanos JI. JI. Co3nanue TpubyHata: W3HaYanmbHas Ues TPHOYHCKOW BiacTH //
Hpesnee npaBo. 1996. Ne 1, c. 72—73.
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nompoca. Ere ueTsIpe kapabuHepa CTOsIIN BO3JIE JONPAIIMBAIOIIIX 0(QHUIIEPOB, ONEPIIHCH
Ha CBOW KapaOWHEL... [(Boe, KOTOpbIE MEHS MPUBEIH, MOATOIKHYIN MEHs K TPYIIIe, 0XKH-
JaBllei Jompoca. S mocMoTpelt Ha 4elloBeKa, KOTOPOTo JONpAaIlHBagy. D10 ObLT MaJICHb-
KHH TOJCTHIH CEI0H MOAMONKOBHUK, B3ATEIH B KOoNMoHHE. Oduueps! BelIn JONpoc co BCeH
JIeIOBHTOCTBIO, XONOTHOCTHIO U caMOOOIaJaHHEM HTAIbiHIEB, KOTOPHIE CTPENAIOT, HE
0I1acasich OTBETHBIX BEICTPEJIOB.

— Kakott 6purajsi?

OH ckasai.

— Kakoro nonka?

OmH ckazai.

— Bam u3BecTHO, 9TO othHIep BCEraa JOIDKEH HAXOAHTECS IIPH CBOEH JacTu?

Emy GBI7I0 H3BECTHO.

Bosplie BOMpoCoB He OBII0. 3aroBOpHI APYTOH obHIep.

— W3-3a Bac 1 NOJOOHBIX BaM BapBaphl BTOPIIMCE B CBAMIEHHEIE NPEIEIIBI OTCUECTBA.

— Tlo3BonbTE, — CKa3all MOAMNONKOBHHK.

— IMpenarenscTBO, MOZOOHOE BalieMy, OTHSIIO Y HAC TIOALI MOOEIBI.

— Bawm korga-HHOyIb CIy4anoch OTCTYNATh? — CHOPOCHIT MOANOIKOBHUK.

— WTanssHIBl HE TOJDKHBL OTCTYIATh. . .

— Ecnu BBl HaMepeHsl PacCTPeNATh MEHS, — CKasasl NOANONKOBHUK, — MpPOUIy Bac,
paccTpensiiTe cpasy, 6e3 JanpHelero fonpoca. 9ToT aonpoc Henen. — OH NepeKkpecTHI-
ca. Odunepst 3aroBopuIn Mex Iy coboit. OaMH HamHCca 9TO-TO Ha JIHCTKE GJIOKHOTA.

— BpOoCHII CBOO YacCTh, MOUIEXKHUT PACCTPEITY, — CKa3all OH.

JlBa xapaOuHEpa MMOBEIH MOAMONKOBHHKA K Oepery... Sl He CMOTpE, Kak ero paccrpe-
JIBAJIH, HO A cibimnai 3anm. OHHM yyKe JOTpalIiBalii CIeayIero. 1o Toxe ObU1 obHLep,
oTbuBIIHiiCc 0T cBoeH yacTu. EMy He paspewiu 4aTh 00bacHeHns. OH ITakai, Koraa 9u-
Tauu TPUTOBOp, HAMMMCAHHBII Ha TUCTKE M3 OGIIOKHOTA, M OHH Y)KE JONpPalINBAIIH CIETYI0-
IIETO, KOTZa ero paccTpernuBani. OHU Bce BpeMs CHEHIHIIH 3aHATHCS A0MPOCOM CIIEYIoNIe-
T0, II0K2 TOIBKO YTO JOIPOLIEHHOro paccTpenuBain y peki. Taxum obpasom, Gb1I0 coBep-
IICHHO SCHO, YTO OHU TYT Y’Ke HUYETO HEe MOTYT MOAENATh. .. DTO BCe OBUIH MOJIOIbIE TFOMH,
¥ OHH CITACATH POIHHY.’

Kak Bumum, BOGHHOE YIIPaBICHHUE, YTOJIOBHOE MPECieNOBaHUe, CYH CO-
eIMHEHBI 37IECH BOEIMHO, BCE 9TO 3aMEIIaHO Ha CTPaxe M OPOIICHO B KHUILI-
M KOTeN BOiHBL boree rpeMyuyro cMech Hemlb3a U BooOpas3uTh. [lome-
BOM CyII Iayke He MOXKET CYUTAThCS IPaBOCYIHEM, HO0, KaK H3BECTHO, silent
leges inter arma (J1aT.) — 3aKOHBI MOMTYAT cpeau opyxus. OH ere MOXeT
OBITH KaK-TO OIPABJIAH B KauecTBe (hOPMBI IIPOSABICHUS KpaiHel Heobxo-
JIAMOCTH B KPUTHYECKUX BOSHHBIX yCIoBHAX. Ho abcomoTHO HenomyCcTH-
MO ¥ 0COOEHHO OIACHO IIPUMEHEHHE BOEHHO-TIONEBOTO CYJHIHIIA B OTHO-
IIEHUH TPAXKIAHCKOro Hacenenus. Tak, Harmpumep, B [lonoxenun o BoeH-
HO-TT0JIEBBIX cymax ot 19 aBrycra 1906 r., mpursToMm B Poccuu B mepuon
MEpPBOH PYCCKON PEBOITIOIMH, TOBOPHIIOCE: «B Tex ciryuasx, Korga yuuHe-
HI€ JIUIOM TPAKIAHCKOTO BEIOMCTBA MPECTYIHOTO IEsIHUA SBIISETCA Ha-
CTOJIBKO OYEBHIIHBIM, YTO HET HALOOHOCTH B €r0 paccieJOBAHUHM, Mpesa-
BaTh OOBUHSIEMOIO BOCHHO-IIONEBOMY Cyay, C MPUMEHEHHEM B IIOIEXa-
IIMX CITydYasX Haka3aHWs 0 3aKOHAM BOSHHOTO BPEMEHI». 3a MEepBBIE 3Ke
BOCEMb MECSIIEB ICHCTBIS BOSHHO-TIONEBEIE CYABI IPUTOBOPHIIN K CMEPT-

V' Xemunzysui 3. Tpowait opyxue! Pacckazsl. M., 1977. C. 149—150.
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HOM ka3Hx 1102 yenogex.' XopoIro H3BECTHO, KaKHE CEMeHa Imocesiyia rmep-
Basi pyCccKas peBOIIOIN, H HE B IIOCJIEIHIO odepeab Onarogaps mnaryo-
HOMY YBIEYEHHIO IIPABUTEIHCTBA BOCHHO-TIOJIEBBIMH CylaMH, IIPHMEHe-
HHE KOTOPBIX B OTHOIIEHHHU IPAXJAHCKOro HACEICHMS B AalbHeHIIeM He
pas JaJjio NOBOA NPUIIOMHHUTE PEXHMY «CTOJIBITUHCKHH TaJICTyK.

§ 2. ACCH3A

Accuza (0T mo3gHenar. assisae) o3HauaeT cobpanue, 3acenanue. Ona
HEITOCPEICTBEHHO NPUMBIKAET K OOLHHHOMY [T03HAHHIO, HO OTJIHYAETCSI
OT HEro MpEek e BCEro TEM, 9TO B Cy/Ie YIKe IIPUCYTCTBYET He TOIHKO MECT-
HBIH (OOIIMHHBIN) 37IEMEHT, HO U IIPEICTAaBUTEIHCTBO LIEHTPAJIBLHOM BJIaC-
TH. Accuza, TakuM 00pa3oM, SIBIAETCS KOMIIPOMHCCOM MEXIY OOIIMH-
HBIM JI03HAHHWEM M aIMUHHUCTPATHBHOM pacrpaBoi. DTy pa3HOBHUIHOCTb
YTOJIOBHOM paclpaBbl MHOT/A €1I[e HA3BIBAIOT MPEIbIBUTEILHBIM, HIIK 00-
BUHHUTEJIFHBIM XKIOPH, > XOTS IPUMEHEHHE B JaHHOM CJIyYae CIIOBA KO-
pH», Kak OyIeT NOKa3aHO HIDKE, He coBceM TOUHO. CyTh IMpOUEHyphI CO-
CTOsI7Ia B TOM, YTO «100pPBIE MY>KI», TIPEACTABISIOIINE OOIIIHY, BCTpeya-
JIY IIPUE3KAIOIIMX U3 LIEHTPA CyAeH 1 OOBSIBIISIIN IO IPUCITOH 000 BCex
MPECTYIUIEHUSX, COBEPILIEHHBIX HA TEPPUTOPHH OOIIMHEL O IIO03peBac-
MBIX B HUX junax. gt Toro, Kak U npy OOIIMHHOM JO3HAHUH, [0Ka3a-
TeNBCTBA OBIIN HE 00s13aTENBHEL, JOCTATOYHO OBUIO MONBLL Bompoc o Bu-
HOBHOCTH O0BIYHO penIascs myTeM IPUMEeHEeHHUsI OpAIHii, HO HE [I0eInH-
Ka,’ KOTOPBIH JOJITO COXPAHSIICS B MapasUieIbHOM OOBHHHTEIEHOM CYyIIe
(appeal B AHnmn u T. 11.). ONBIT HCHOIB30BAHMUS KIIPHUCSIKHBIX, TOBOPSI-
IIMX UCTUHY» H3BecTeH co BpeMeH Kaprna Bemuxkoro. [Tocie pactiana ero
MMIIEPHUH U OCJIabieHus HEeHTPaIbHOM BIacTh OH ObUI yTpadeH. Jlarckue
u ucnanjckue THHTH VII—X BB. BeCchMa HaITOMUHAIH 110 XapaKTepy CBO-
el cyneOHOH mesTenbHOCTH accu3dy.! Bmecte ¢ HopMaHHamu 3Ta Gopma
nonaia Bo Opaniuio, AHIINIO U, BO3MOXHO, B Poccuio. B Anrnmuu niep-
BbIE CBEIEHMS O IIOJOOHOM CyIe OTHOCSATCS K BIIOXE JATCKOM IKCIIAHCHHU
nporuB aHniocakcoB (IX—XI BB.). Ilocne HOpMAaHACKOTO 3aBOEBAHHSL
MIPUMEHEHHE acCU3 CHAeNaNoch emie Ooyiee peryisIpHbIM — CHadaja s
paspernieHus 3eMebHbIX TK0, a mpu 'enpuxe Il [Inanrarenere, ¢ npu-

1
2
3

Cw™.: [Tonanckuii H. H. Snones BOGHHO-TIONEBBIX CymoB. M., 1934.
Cwm.: Apuep I1. Aurmmiickas cyne6Has cuctema. M., 1959. C. 184—185.
INepcriekTrBa OUTBEI Cpasy ¢ ABEHAIUATHEO NPHCHKHBIMU-0OBUHUTENAMH, [10-BUIM-
MOMY, He BOOTyIIEBIIATa NoACyAUMBIX. Ho 1 3acBHAeTeIbCTBOBATS BHHOBHOCTE CaMH Jle-
HBI ACCH3BI TAKXKe HE MOTJIM, TAK KaK 4acTO 3asABJISUIM HE TO, 9TO OHHM JMYHO BUICIH, & TO,
9T0 coobmiana moBa. [TooTomy Hanbonee mpHeMIEMBIM CIIOCOOOM /IS ACCH3BI HEKOTOPOE
BPEMS OCTABaINCh OPAAIHH, 0COOCHHO B AHIVIHH, TA€ Y MECTHOIO aHITTOCAKCOHCKOrO Ha-
CENeHUs MOCIHHKY OBLIN HE B YECTH.

4 Cwm.: Konopamuuk A. JI. AHITANCKAH CYA IPACSIKHBIX: HCTOPHYECKHE KOPHU H IBO-
mouust // CoBerckoe rocymapetso u mpaso. 1991. Ne 6. C. 134.
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uaruem KnapenmoHckux xoHcTuTyuil 1166 r., — U B yroJoBHOM IIPO-
necce. [leppoHauanbHO TpolieAypa pa3pelleHus 1el Yepe3 MeCTHBIX JIF0-
[leH Ha3bIBaach BIIOJIHE HA PO3BICKHOM MaHep Inquisitio, UM HCCIeq0Ba-
HHe, — B uMIepud (GpaHKOB K recognatio,! To ecTb packpsiTHE,
[O3HAHWE — B AHIVINY, IJIe OHA OJHOBPEMEHHO HMEHOBANACh €Ile U ac-
CH301 (assize) ¥ TOJIBKO MO3IHEE, C IIEPEXOI0M K PELISHHIO BOTIPOCa O BU-
HOBHOCTH IIOCPEICTBOM BEpAWKTA TPHUCSHKHBIX,” MOMYy4HIa Ha3BaHHE
jury. DTo HAILIO OTpakeHHME B MakKcuMe: «Assisa vertitur in juratamy
(zam.) — accu3za mpeBpamaeTcs B xiopHu. Mrak, accusy He BIIOJIHE KOp-
PEKTHO OTOXKIECTBIIATH C XKIOPH, TAK KaK B IIOCJIEJHEM IPUCHKHBIE U3 00-
BUHHTEIIeH IPEBPAIIAOTCs B CY/IeH, a mpolecc barogaps 3ToMy oBopa-
YMBAETCS JIUIIOM K COCTA3aTeIFHOCTH. FIMEHHO acCH3bI Yepes3 JKIOPH BbI-
POCIH BIIOCTIEICTBUHM B aHIIMHCKUH Cy[ mpucskHBIX. B Poccun dopmoii,
BeChMa HATIOMHHAIOIIEH acCU3y, SBJISUICS, B YACTHOCTH, CBICK C TPHMEHEe-
HHEM TaK Ha3bIBAEMOTO MOBAJIBHOI'O OOBICKA, TO €CTh OIPOCA CYIBSIMHU-
OOBIIIIKAMUA MHOTHX MECTHBIX JIFOIEH I10 MIOBOLY BUHOBHOCTH OOBUHSIE-
Moro (cT. 160 — 166 rnassr X Coboproro Yinoxenus 1649 r.).

B macTos1Iee Bpemst 0CTaTKH aCCU3bI MOYKHO OOHAPY)KUTh B MHCTUTYTE
6onvuiozo Jcropu (grand jury) B mporecce aHIMHCKOro Mopdonorungec-
KOTO THIIa, KOTOPOE MOXET OCYIIECTBIIATH IMyOnn4yHOe OOBMHEHHE —
presentment, TO €CTh «HEIIOCPEACTBEHHO 0e3 MpeBapUTEeILHOrO HUCCie-
JIOBAHUS M JKaJI00b1, IpeaaTh 0OBUHAEMOr0 Cy/Iy 3a THYHO H3BECTHOE eMy
HpeCTyIUICHHE».?

§ 3. AHKBU3HIIMOHHBIM IMTPONECC

XOTs TaTUHCKUH TEPMUH «inquisitioy B IEPeBOIE 03HAYAET «HCCIEI0-
BaHME», a 3HAUUT, dMuMono2uyecku OIU30K IIOHATHIO KPO3BICK», CeMaH-
mudecky TOHITHE HHKBU3UIIMOHHBIA IIPOLECCY AacCOLMHUPYETCs C
HauboJee ONHO3HON HCTOPHUYECKON PAa3HOBUAHOCTHIO €BPONEIHCKOro po-
3pICKHOTO Tponecca XV—XVI BB., epuoaa CTaHOBIEHHS aOCOTIOTH3-
Ma.* imest 06miuit 1y1st 1106010 pO3BICKHOTO IOPsIIKa PU3HAK — CIIMSHUE

1 Cwm.: Yensyos-Bebymoe M. A. Ouepku 10 HCTOPHH Cyaa H yTOIOBHOTO MPOLECCa. . .,
c. 174, 310.

2 MopmansHo nocne npuHATHS B 1215 ©. Benukoit Xaptuu BonsHOCTEH, HO HpakTH-
4yeck nuwb ¢ mocieanel yersepta XIII B. mpu kopose Dayapae [, aTom «arrmmitckom FOc-
THHHAHEY.

3 @ounuyxuii M. A. Kypc yronosroro cygonpoussonctsa. T. I. C. 28. B Hacrosuiee
BpeMs B AHDJIMHM OOJBILOE JKIOPH BHIILIIO M3 YNOTPEOIeHHs, HO COXPaHACTCS JIMIIb B HEKO-
TopsIx mrrartax CIIA.

4 He criezyer OTOXAECTBIATh HHKBHU3HIHOHHBIH B PO3BICKHOTO MPOIECCa C CYIOM
MOHAIIECKOH MHKBHU3ULHMH [10 JIeNIaM O epecsiX, KOTOPBIH CTal NpUMeHAThes ¢ 1227 . npu
nane [puropun [X. Cyn CBATO#H MHKBH3HIMH ObUT JTUIIB OMHMM, XOTS H CAMBIM MpPa4YHBIM,
W3 MPOABIECHNI HHKBH3NIIMOHHOTO Mpolecca.
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(yHKIMI yTONOBHOTO MPECIEIOBAHIMS 1 IOCTUIMH B €IUHYIO0 (DYHKITHIO
PO3BICKA, UHKBUZUYUOHHASA TIPOLIEAYPA OTIUYACTCS OT YTOIOBHO-aMHHHI-~
CTPaTHBHOM pacupasbl. Bo-TIepBBIX, TEM, UTO CyJI OT/EJICH OT aAMUHHCT~
palmu, HO, ¢ APYroil CTOPOHBI, H OTBETCTBEHEH Iepen HeW. bmaromaps
9TOMY BEPXOBHASA FOCYJAPCTBEHHAS BJIACTH MOXKET IyOIUTHO CIIPOCHUTS €
Cyziel 3a HelpaBUJIbHbIE PELIeHHMs, caMa OCTaBasiCh HezansTHaHHOU. Of1-
Hako (yHKIHs po3bICKa ocTaeTcst HeaudepeHUUPOBAHHOH, TO €CTh
IPEe/IBAPUTEILHOTO CyAeOHOTO CIIEICTBUS Cllle HE CYIEeCTBYET, & BCE BOII-
POCBHI PEIIAIOTCS HeIOCPEACTBEHHO B CyIeOHOM pazOupaTenbCTBe MpU
IIOJIHOM COCTaBe Cyfa. B aToM emre BHIHA MCTOPUYECKAS CBSI3b TAKOTO
mpolecca ¢ 00BUHUTEIBHBIM TTOpsaKoM. OTcrofia jxe 0CTaTku OBUIOH om-
Kpblmocmi CyIONIPOU3BOICTBA, KOTOPOE XOTS M HE MOXKET OBITH HAa3BAHO
[TIACHBIM, HO BCE-TaKH JOIMYCKAET Y4aCTHE YaCTHOTO UCTHA (YeT00UTYH-
Ka), IPUCYTICTBUE B CyneOHOM 3aceaHuN MOACYAUMOro, a HHOTAA HaJIH-
i€ B COCTaBe CyJa HapOIHOTO JIEMEHTA B JIMIle 3aceiarenei-mnedde-
HOB, 1 HEIOCPEACTBEHHOCTh UCCASNOBAHUS T0KA3aTeNbCTB. BO-BTOPHIX,
MHKBU3HUIIMOHHBIH IPOLECC B OTIMUHE OT PACIIPaBhl 3aKOHOJATEIBHO [0~
CTAaTOYHO MOAPOOHO ypEryaHpOBaH. DTO KAaueCTBO TAK)XKe H3HAYAJIBHO
BBITEKAET U3 [IEPBOIO NIPH3HAKA — OTJIEJIEHUS Cya OT BEPXOBHOM BJIaC-
TH, KOTOPAs B IEPHUO/] UCIIOTHEHUsI CyIeOHBIX (QYHKIIMI He CTECHsIA ce-
051 HUKaKUMH periiaMeHTaMH, HO, YIS U3 Cy[a, OCTaBH/Ia B3aMeH HHCT-
PYKILHMIO-3aKOH. YCMOTpEHHE Cy[bU CBOLUTCS K MHHUMYMY, a €ro Aei-
CTBHUSI ONPENENSIOTCS HOPMATHBHBIMH [paBHjIaMH. [ OCIIOACTByeET
(bopmaneHas (JieransHas) CHCTEMA J0KA3aTeIbCTB B ee Hanbosiee rpybom
U CypOBOM OOIHYHUH, H0O 32 OCHOBY JOKA3BIBAHUS IPUHIMACTCS [IPHU3HA-
HUE TOACYAUMOTO, IOJyYeHHOE IT0]] IIBITKOH. DTO MBITOYHOE JOKA3bIBA-
Hue B Poccuu BecbMa KpacHOPEYHBO HA3BIBAIU «BBIMy4YuBaHuemM». Oco-
0ast IEHHOCTh NPU3HAHUS TIOJ] IIBITKOM, 3TOH «100eIUTEeNIbHUIBI HEBH-
HoBHOoCcTH» (Y. Bexkapua), mpU3HAETCSd BO BCEX WHKBU3HUIHOHHBIX
3akoHax. Ecny mociie mbITKY 0OBHHIEMBIH OTKA3bIBATICS OT CBOUX ITOKa3a-
HUI1, BRIPBAHHOMY Y HEro IPU3HAHHUIO BCE JKE OTIABAIOCEH IPEAIIOYTEHHUE.
[Tono6HyI0 pPasHOBUAHOCTH (OPMANIBHON CHCTEMBI JIOKA3BIBAHUS €I
UMEHYIOT NOo3umueHol Ha TOM OCHOBAaHHUHM, YTO NPHU HAJTHIHH JOKA3a-
TEJLCTB ONPEAETIEHHOro BUAA (TAK HA3hIBAEMOE IIONHOE» [OKA3aTellb-
CTBO, KOUM OOBITHO U SIBJIETCS IIPU3HAHHE MO ITBITKOF) BOTIPOC O BUHOB-
HOCTH JIOJDKEH OBITH 00513aTeNIBHO pa3pelleH MoNoKHTeNbHO. Ecin ske oT-
CYTCTBYET «IIOJIHOE» JIOKA3aTeJIbCTBO, HO HUMeeTcs Habop HHEIX,
«HEITOJIHBIX» J0Ka3aTeNbCTB BUHOBHOCTH, MOACYINMOTO BCE PABHO MO-
I'yT OCYIWTH, XOTs, KaK MpaBUiI0, MeHee cTporo. Muaue rosopst, Bce Co-
MHEHHs B TaKOM IIPOLECCE TOJIKYIOTCS B MOJIB3Y BBIBOJA O BUHOBHOCTH.
ITo3uTHBHAS cHCTEMa He ABISIETCA HEM30EKHBIM CIIEACTBHEM ITHITOYHOTO
XapakTepa NpoIecca, Kak 3TO Ha IePBbIH B3I MOXKHO TIPEIIIOI0KUTh.
Bezp 13 Toro (hakTa, YTO MO IBITKOM PEIKO JITYT, BOBCE HE BRITEKAET, YTO
HE CO3HABIIETOCS, HECMOTPs Ha HCTA3AHUSA, IOACYIUMOT0 Ha10 BCE PABHO
ocynuth. HarmpoTus, J0rndeH Kak pa3 MpoOTHBOIOIOKHBIH BBIBOI: €CITH 1
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IO TIBITKOM YeJIOBEK He NMPHU3HAJICS, OH, CKOpee BCero, HeBHHOBEH. bosee
BEPOSITHO, Ha HAIIl B3I, APYToe 00bsICHEHHE ITIO3UTHUBHOM CHCTEMBI 10~
Ka3piBaHus. OHO COCTOUT B TOM, YTO 3Ta CHCTEMA SBHJIACh aTaBU3MOM 00-
BHHUTEILHOTO HOPSIKA CYIOPOU3BOACTBA, B KOTOPOM Opemst JOKa3bIBa-
HUS JISKATIO0 Ha 00€MX CTOPOHAX M OOBHHSIEMBIH, HE CYMEBILIHH MMOJTHOC-
TBIO OIpPOBEPrHYTh MAOKAa3aTelbCTBA CBOEH BHMHOBHOCTH, IIOIJIEXKAI
OCYXXIEHHUI0. IMEHHO TO3TOMY «HETIONHBIE» J0KA3aTeIbCTBA BCE JKE 0o~
JUITHCH 37IECH U1 OOBUHHUTEIHHOTO IPUTOBODA.

Kak u ero xomera B 00BUHUTENHHOM TIpOLiECCe, NTPH WHKBU3HIHOH-
HOM TIOPSAKE CYIbs SIBISIETCSl B OCHOBHOM PErHCTpaTopoM codbrtuil. On-
HAKO, B OTJIMYHUE OT OOBUHHUTENIBHOTO, HHKBUZUIIMOHHBIH CYJl — HE HEHUT-
paJbHBII HaOIIONaTeNb, @ OPYAUe eIHHON MyOINIHOM OTUTHKH, TPOBO-
nuMoi B 3akoHe. Korma Takoil Cyfpsi perucTpupyer (axThl, ero mnepom
JBIDKET HE CIIydai, a «iaHb rocynapesa». [1oaToMy MHKBH3HUIIMOHHBIH
MIPOIIECC €CTh noaumuyeckas pa3sHOBUIHOCTE po3bicka. Ero mcropuuec-
Kast MECCHSI COCTOSIIa B YKPEIUICHUH CPECTBAMH IOCTHIIMH IIEHTPAIH30-
BaHHOTO TOCYIapPCTBA, CMEHSIOIIETO YCTapEBINYIO (PEoJanbHY0 CUCTEMY.
VHKBU3UITHOHHEIH MPOILiecC UCTOPHUYECKH 3ahHKCHPOBaH JHIIb B EBpo-
ne, A3us JKe BCerJa J0BOJBCTBOBANACH B chepe PO3BICKHOIO Ipolecca
YTrOJTOBHOH pacmnpaBoi. MHKBH3HIIMOHHOE HOPMOTBOPUYECTBO MOXKET
OBITB, C ONpe/IeIeHHBIMU OTOBOPKaMH, IIPEICTABICHO OPOHAHCOM (hpaH-
y3ckoro xopons JlromoBuxa XII (1498 r) m smmxrom @pannucka I
(1539 1), YronosHO-cyneOHBIM ynoxeHneM «CBaiieHHONH PuMckoit nMm-
nepun repmasckoi Hamuu» (Kaponuna), npunsarom B 1532 r. B Poccun
HCTOYHUKOM HOPM CYIONIPOH3BOACTBA, HAUOO0Jee OIN3KOT0 K MHKBH3UITH-
OHHOMY, SIBWJIOCH meTpoBckoe «Kparkoe m3obpakeHue MpoLeccoB HIIN
cynebHsIx TsKEO» (1715 1). OHO 0OHapy)MBaeT OonbInee cxoacTBo ¢ Ka-
PONMHHOH (HaIM4He UCTIA H OTBETYHKA, HEITOCPEICTBEHHOCTh UCCIIEA0BA-
HUS JOKA3aTeIbCTB, IPUMEHEHHE IIBITKY U T. [1.), YeM C 3aKOHOAATEIbHbI-
MH aKTaMH IIPOCBEIEHHOTO Beka». UTo Kacaercst 6oyiee paHHUX aKTOB
XVI-XVII BB., TO OHH, BOIIPEKH OBITYIOMIEMY MHEHHUIO,' (PMKCHPYIOT He
MHKBH3UIIMOHHBIH PO3BICK, a Ooee paHHUE ero MOAN(DHKAIMH, TAKHE KaK
YTOJIOBHO-aIMUHUCTPATHBHAS PAcIIpaBa U accusa («ChICK» yepes IyOHbIX
cTapocT u HaMecTHHUKOB 1o Cyae6nuky 1550 1., «obsmkoB» no Cobop-
HOMY ynoxeHuto 1649 r.).

§ 4. CJIEACTBEHHBIH POIECC

CrecTBEHHBIH MPOLIECC MOXKHO 0XapaKTepH30BATh KaK OIOpOKpaTH-
YECKHH BHJ PO3BICKHOTO CYIONPOU3BOACTBA. ParmoHaaIpHOCTh, Oe3nud-

! Cwm., nanpumep: Kypc coserckoro yronosHoro npouecca. Obmas gacts. M., 1989.
C. 381.
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HOCTB, CTpOTasi perIaMeHTHPOBAHHOCTH IIPOLENYpHI, IIpeobiajaHue
(dhopMBI HaJl COmEp)KaHHEM, OTPAaHHYEHHOCTh OTBETCTBEHHOCTH — BCE
9TH MPHU3HAKK OIOPOKPATHUHU B MOJHON Mepe NPUCYINH TaKOMY IOPAAKY
MIPOU3BOJCTBA. B HEM BIIEpBBIE B HCTOPHH YTOJIOBHOTO IIPOLIECCa OSBRI~
€TCsI TPe/IBapUTENIbHOE CISICTBHE KAaK CIIOCO0 parHOHaIN3aIHH MOAro-
TOBKH JieN1 Juis cyaebHoro 3acenanus’' (oTciona Ha3BaHUE — C1E0CMBeH-
noitl). IlpenBapuTebHYIO OATOTOBKY /1e/a BEIET OMH U3 WISHOB Cy/a,
BBICTYIAIOIIUI TIPU 3TOM B POJIH credcmeenHo2o cyobu. OH B KauecTBE
[IOJTHOMOYHOTO IIPE/ICTABUTEIIS Cy/la BBIIIOIHSET BCE HEOOXOAUMEBIE Clle]i-
CTBEHHBIE JeHCTBHsL. BBUIY 3TOTO Cy/l B IOCIEAYIOIIEM 3aCelaHUH IOy~
yaeT BO3MOKHOCTh Pa3peliaTh Aei0 He TONBKO 0e3 BBI30Ba CBUAETENEH,
HO U B OTCYTCTBHE CaMOTO IIOJICIIEICTBEHHOr0. DTO MOPOXKAALT OyMax-
HOCTb, MHCBMEHHOCTb, OE3IMYHOCTH CyeOHOM MpoIeaypsl, OOCpeno-
BaHHOCTH HCCIIEOBAHIS OKA3aTeIbCTB. B TO e BpeMs IbITKA B CleN-
CTBEHHOM IIpoIlecce, HCTOPUUECKU npuxoasiemcs B EBpore Ha nepuos
IIPOCBELIEHHOTO a0CONIOTH3MA, YNPa3IHIETCs, YTO CHIIBHO OCIOXKHSIET
dbopmanbHoe nokaspiBaHHe. CleICTBEHHBIN NMPOLECC TIMETHO IIBITAICH
3aKpBITh ATy Opelb IIyTeM JeTaJbHOW PerlaMeHTAIllMH [0KA3aTeNIbCTB,
BBEICHU UX TIONpOOHEeHIeH KiacCH(UKAIMK TI0 IOPUAHIECKON CHIle U
3HAYEHUI0. 3aKOH 1 TPY/IBI yUEHBIX-IOPUCTOB, B KOTOPBIX I10JIyYaeT pa3BH-
tre GopManbHas JOKA3aTeIbCTBEHHAsS CHCTEMA, KaKeTCs, HAMEPEHBI 0X-
BaTHTh €€ Ka3yHCTUYECKHMH IIyTaMH BCE MBICITHMBIC )KH3HEHHBIE CUTYa-
ud. MOXHO CKa3aTh, YTO JIETaJdbHAas CUCTEMA A0KA3aTeNbCTB ObUIa I
CIIEACTBEHHOTO MPOIIECCA CBOETO PO/Ia «MAarH4eCKHM KPHUCTAIUIOM», C IT0-
MOILBI0 KOTOPOTO OH IBITAJICS OTKPHITh HCTUHY IPABOCYAMS. DTOT BHI
mporecca ObUI TIPOAYKTOM «pa3yMHOIO BEKa», BEPHBILErO B BO3MOXK-
HOCTB IIOCTPOEHHsSI MHPOTIOPSKA, YIPABISEMOT0 eIHHCTBEHHO IIPOCBE-
HIeHHOMH Boseil.? OnHaKo MaTepHaabHAas HCTHHA YCKONIb3aja U3 cyaa, nbo
[MOCTaBJICHHAs! 33]]a9a — a Priori y4ecTb BCE BOZMOKHBIE BAPHAHTHI 110~
3HAHHS B TAKOM CIIOKHOM H MHOTOTpaHHOM c(epe, Kak mpaBocynue, Obuia
JUISL HETO COBEpILEeHHO HenoCHIbHOH. [loaToMy dakTHuecku BMECTO Ma-
TePHATbHOH HCTHUHB! CISJCTBEHHBIM Cy[ BBIHY)XAEH OBLI TOBOJBCTBO-
BaThCsl UCTHHOU popmanbHON. VI3 peructparopa moydeHHBIX HOJ, IThIT-
Koi (hakTOB (KaKOBBIM OBUT €ro MHKBU3MIIMOHHBIHN NIPEIIIECTBEHHUK) OH
MPEBpaIlaiCsl B CUETYMKA, CKJIABIBAIONIEr0 APOOM HENOJHBIX [JOKa3a-
TENBCTB IS TIONYHYEHHs JI0Ka3aTeNbCTBa MONMHOro. OmHAKO IpHU 3TOM
CIIEe[CTBEHHBIH Cy/ HE HEC HUKAKOH OTBETCTBEHHOCTH 32 PE3y/IbTaThl 3THX
apudmeTHIeckux ynpaxHeHuil. Eciu npu cnoxeHuu apobeit y Hero mo-

! D710 HOBOBBEAEHHE YCBAMBACTCS 3aTEM ITyOIMYHO-UCKOBBIM IIPOLIECCOM, KOTOPBIi

6611 OB HEBO3MOXKEH 0€3 OMBITAa CBOETO CIIE/ICTBEHHOTO MPEAlIeCTBEHHNKA.

2 BypHoe pa3BUTHE TEOPHH (HOPMAILHBIX /IOKA3aTEIBCTB Ha JOKTPHHAIGHOM YPOBHE
HaYanoch HECKONBKO paHblle. Ee posoHaYanbHHKaMM CUUTAIOTCS HTANBIHCKUE FOPHCTHI
XVI—XVII BB. Knapyc n ®apunauuit. OfHako TeopeTH4YeCKHE H3BICKAaHUS B 9TOH 001acTH
TIOTYYHITH CAHKUHMIO 3aKoHa B 0CHOBHOM B X VII[—nauane XIX B.
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Jy4anach eIHHUIIA — XOPOIIO, HeT — ellie ayyie. B mociennem ciydae
MTOJ03PEBAEMOr0 MOJIOKEHO OBII0 ONpPABABIBATE (TAK Ha3bIBAEMAs Head-
mugnast cucteMa HopManbHBIX 10KA3aTENbCTB).!

CrecTBEHHBIH IPOLIECC OCYIIECTBILICA 110 TBEPABIM U JOCKOHAIBHO
pa3paboTaHHBIM TIpaBUiIaM, a 3a JHYHOCTHIO B HEM IIPU3HABAINCE HEKO-
TOpBIE IpaBa (HampUMep, Ha yJacTHe B XOJ€ IMPOHU3BOICTBA IO ANy CO-
CIOBHBIX MpeCTaBUTENeH U T. 11.). OH OTpa)kan yyke He TOJIbKO HHTEPECHI
rOCYIapCTBa, HO U IOTPEOHOCTH TPAXKIAHCKOTO OOIIeCTBA, HAPOXKIAL0-
IIETOCS IO/ OIEKOW MPOCBEIIEHHOr0 abCoNIOTH3MAa, — MPEKE BCETO B
CTa0WIBHOCTH M MpPEICKa3yeMOCTH NpaBOOTHOIIeHMiT.” CrelCTBeHHBII
IPOIIECC 0OBEKTHBHO IIOATOTORIIIET MOUBY JUIA Mepexoia K IyOIMIHO-HCKO-
BOM COCTS3aTENBHOCTH.

B uwcrie 3aK0HOIATENBHBIX TIAMSTHUKOB 3TOM PAa3HOBH/IHOCTH PO3bIC-
KHOTO CYIOTIPOM3BOICTBA CIIETYET, B IEPBYIO OUEPE/Ib, HA3BATH HEMEIIKHUE
u aBcrpuiickue ycrasbl X VIII — nagana XIX BB., B yacTHOCTH DaBapckoe
ynoxenue 1813 . — tpyn Axcensma @efiepbaxa. B Poccuu ux npumepy
cienopan Ceopn y3akoHeHuH Poccuiickont nmnepuu 1832, 1842, 1857 rr.
mananus (2 ke, XV Toma). IIpoMexxyTodHOe IOJI0KEHHE MKy HHKBU3HU-
LHOHHBIM H CJICICTBEHHBIM IIPOI[ECCAMU 3aHUMAET HOJIBIIIOH YyTONOBHBIH
opnoHanc Jlronosuka XIV Bo @pannuu (1670 .), KOTOPBIH yKe Mperyc-
MAaTpUBAJ NPEABAPUTENILHOE CIEICTBHE, HO COXPAHSAN elle MO3UTHBHYIO
CHCTEMY [0Ka3aTelbCTB, a TAKKE IPUMEHEHHE IIBITKH.

§ 5. CYAEBHBIN ITPHKA3

DTOT TepMHH MBI IIPUMEHSIEM U1 0003HAYCHUST COBPEMEHHON (hOPMBI
CyILECTBOBAaHMS PO3BICKHOTO Npou3BozacTBa. Cdepa ee npuMeHeHUs orpa-
HHUYEHA JIeJIaMU O [IPAaBOHAPYIIEHMSX, He IPEACTaBIAIONHX 00BN 006-
IECTBEHHOH OMACHOCTH, TO €CTh 00 YTOIOBHBIX IPOCTYIKAX, U HE OXBaThI-

1 WHorna pasnuque MO3UTHBHON M HEraTHUBHOM CUCTEM (l)OpMaJIbelX J0Ka3aTeabCTB

YCMaTPUBAETCS B TOM, YTO MO3HTHBHAS CHCTEMA 3a00THIIACK, YTOOBI P HAJIMYHH 0Ka3a-
TEJILCTB «HATepe/l ONpeeieHHOro BH/Ia M YHCIIA MOCTAHOBMATH OOBUHHTENIBHBIH MPHTO-
BOp», @ OTPHLATENbHAS — YTOOBI IPH OTCYTCTBHH TaKHX IOKA3aTeJILCTB ATOTO HE Cilyya-
nock (em.: Qounuyruti M. A. Kypce ronosroro cygonpoussozactea. T. I1. C. 181). B srom yr-
BEpIK/IEHNH, HECKOJIBKO HETOUHO pacCTaB/IeHbl akleHThl. HerarpHas cucreMa, Tak e, Kak
W MO3UTHBHALA, TpeboBaa 6e3yCIOBHOTO OCYKAECHUA TPH «IIOJTHOMY /10KA3aTeIbCTBE, U B
9TOM ITIABHOM NPH3HAKE OHHU HE pacXoAuTHCh. OCHOBHOE HX Pa3HyHe TAKOBO — MO3UTHB-
Has CHCTeMa, B OTIIHYHUE OT HETAaTHBHOM, paspewuana Cyay OCyIUTh IPU HENONIHOL OOKA3AH-
HOCcmu BUHOBHOCTH M TEM CaMBIM BoO3Jaraja 6pems dokasvléaHus Ha moacyanmoro. Tak,
Hanpumep, B cT. XXXIX KaponuHs! mpsamo yKa3sIBajgoCh, YTO €CIIU OJ03PEBAEMBIE B pa3-
60e JHIa He CMOTYT J0Ka3aTh, YTO MMEIOT 3aKOHHBIE CPEACTBA K CYHIECTBOBAHHIO, TO
«...TaKUX TUIyTOB JIOJDKHO HE JKAJICIOYH XBATaTh, JOMPAMINBATE C IPHCTPACTHEM H CYPOBO
Kaparh 3a HX IPEeCTYIICHU.

2 BmecTe ¢ TeM 3allHIIEHHOCTE IMYHOCTH B CIIE/ICTBEHHOM MPOLIECCE HE CIEIyeT fe-
peoneHuBath. Ero CHMBOIIOM MOXET CITY>KHTB OTIMCAHHEIH [oronem yesnHslil cya, rae Haa
mkahoM ¢ 3aKOHAMU KPacyeTcst aparHHK.

122



BAeT MPOU3BOACTBO O MPECTYIUICHUSIX. DTO Nepudeprs yroJIOBHOIO CyI0-
MIPOM3BOJICTBA, TPAHHYANIAS C AMUHUCTPATUBHBIM MPOILIECCOM, OITOMY
IpUMEHEHHE aJ]MUHUCTPATUBHOTO METO/Ia PEryYJIHpPOBAHUS, XapaKTePHOIO
UL TIPOLIEYP PO3BICKHOTO THIIA, 31€Ch YMECTHO H IierecoobpaszHo. Omiu-
YUTEIBHBIM TIPUSHAKOM CYOeOH020 NpuKaza SBISETCS €ro IMOJYHHEHHOEe
MOJIOXKEHHE TI0 OTHOIIEHHIO K COCTA3aTenbHOCTH. OH IPUMEHSIETCS JIUIIE
IIPU COIVIACHU Ha TO OOBHHAEMOTO, B KAUYECTBE 00OPOBONbHOI ATBTEPHATH-
BBl COCTS3aTeIbHOMY Pa3OMpaTenbCIBY, YTO SBJIIETCSA TApaHTHEH MPOTHB
YILEMJICHUs IpaB JIuIHOCTH. [IpH oTKa3ze 0OBHHIEMOTO OT 3TOW IPOIIEy-
PBL IPUMEHSIETCST OOBIYHOE MPOU3BOACTBO C COCTA3ATENIFHOM COCTABIIIO-
meit. Takum oOpazoM, cyneOHbIA prKa3z — 3T0 0cobast popma po3bICKa,
KOTOPYIO MOJKHO 0XapaKTepH30BaTh KaK «CBEPHYTYIO» COCTI3aTEeIbHOCT.
CyneOHslil IpuKa3 — pa3HOBHAHOCTH YCKOPEHHOTO U YIPOIIEHHOTO, HIIH
yeneparnmnozo (0T sam. celerantes — OBICTPBIN, CTPEMHUTENBHBIH), CYI0-
MIPOM3BO/CTBA HAPSITy C HEIOCPEACTBEHHBIM BBI30BOM OOBHHAEMOTO B CYII
M CyMMapHBIM IPOM3BOACTBOM. JTO HamOosee mpocras Gopma, mpHdeMm
IPOCTOTA AOCTUIAETCA MMEHHO 3a CUeT IMPUMEHEHMS PO3BICKHBIX Havall.
CyIHOCTH MPOM3BOACTBA B MOPSAKE CyAEOHOTO MPUKA3a COCTOUT B TOM,
YTO CyIbsl B YCIOBHAX OYEBHIHOCTH, IIO MPEICTABICHHBIM MaTepuasam,
©e3 BpI30BA CTOPOH M CBHIETENEH, paCCMAaTPUBAET AETI0 00 YTOIOBHOM [ie-
JIMKTE U BBIHOCHT pelleHHe (TIPHUKa3), KOTOPOe CTAaHOBUTCS 00sA3aTeNbHbIM
TSI ICTIOJTHEHHUS JIMIIB ITOCJIEe TOT0, KaK C HUM COTNIAaCUTCs OOBUHSAEMEIH. B
MPOTHUBHOM CIydYae MPUKa3 YHHYTOXKAETCS M UCIIOIB3YeTCs OOBIYHAS CO-
CTs3aTenbHas Ipoleaypa. PO3BICKHOM 3IeMEHT TPOSIBISETCS 31ECH B TOM,
9TO BCSI MPOLIEypa OCYIECTBIIETCS CAMUM CyI0M, 6€3 y4acTHsi CTOPOH.

§ 6. CUCTEMA IIPHUHIIHUIIOB PO3BICKHOI'O ITPOLECCA

Panee muI TOBOPHJIH O TOM, YTO 0ba HIACAJIbHBIX THUIIA IIpoLecca — U
COCTSI3aTENbHEIN U pO3LICKHOﬁ — HUMEIOT CBOU CUCTEMBI IIPUHIUIIOB, TH-
aMETpaJIbHO OTIIMYAIOIIHECs APYr OT Apyra. Brinu pacCMOTPEHBI IIPUH-
IHIIBI COCTA3ZATCIIBHOTO CYyJONIPOU3BOACTBA, IIPUYEM 3a OCHOBY aHajln3a
IIpHHATA CUCTEMA IPUHIUIIOB Hy6J'IH‘-IHO-I/lCKOBOFO " IIOCTCOCTA3areiib-
HOIr'0 BHOB IIPOLIECCA KaK Haubosee 3peIIBIX BOI’UIOH.ICHPIﬁ COCTA3aTECIib-
HoH uaeun. I1o aTomy e MeToay MBI OyzieM UCCIIeJOBaTh U CHCTEMY IIPHH-
ITHUIIOB PO3BICKHBIX. Yro xe aBnsercs BEHIIOM PO3BICKHOTO THA? HOCIIy-
maeM, 470 ToBOpUII 1o 3ToMy nosoay 0. T'mazep:

«Kaxk Hu BENHKO, 10 BHTY, Pa3iHyue MeXy MporeccoM KaponuHb! i TeM yCTpOHCTBOM
€ro, KOTOPOE MPHHSTO YTOJOBHEIM CYHAOMPON3BOACTBOM, HATPHMED B @BCTPHUHCKOM YIOJIOB-
HoMm 3aKoHe 1803 r, 6aBapckoM 1813 I, B OC/EAHEM TIOIYYHIIM FOCTIOCTBO B 60MIEe Pa3BH-
TOM, OYHILIEHHOM, CO3HATENFHOM BHE TE CaMble Havaa, KOTopele B Kaponuue Tonsko erie
HAYaIM MPOOUBATECS B BHJIE YETO-TO HESCHOTO, HEMOHATHOIO M TOIBKO TEPITHMOTO».

! Itazep FO. PyKOBOJCTBO M0 YTOJIOBHOMY CYIOMpPOU3BOACTBY, C. 80.
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JIeHCTBHTENBHO, B CIIEACTBEHHOM Mpolecce Hadana XIX B. po3bICK-
HOM THUII TOCTUT CBOEH 3penocTr. VHKBH3UIMOHHOE MPOU3BOICTBO, KaK
OBIJI0 IOKA3aHO BHILIE, €IIe OTSIILIBACTCS HA OOBUHUTETBLHBIA TOPSIOK,
eIl OKyTaHO TEHbIO CaKpaJIbHOTO, & OTIpaBIaHUe CBOEH >KECTOKOM Mpo-
CTOTE HAXOAUT B MaTPUMOHHAIBEHOM MOAXO/IE K PEerylINpOBaHUIO OTHOLIE-
HUH, B abCOTIOTHON «OTLIOBCKOW BiIacTH» (patria potestas) rocymapcrsa
HaJl CBOMMHU TOIJAHHBIMH. B ClenCTBEHHOM MpoIecce OKOHYATEIBHO
TOPYKECTBYET CBETCKUN AOMUHUCIPAMUBHbIL MemoO TIPABOBOTO PETyIH-
POBaHuA, 00pa3yOIHiT FOPUIHYECKYIO IyIly po3bicka. OHaKO 3penocTh
He a0CTpaKTHOE TIOHATHE, OHA MOYKET MPOSBIIATHCS JIUIIB 10 OTHOILICHUIO
K 4e€MyY-TO, B JAHHOM CJIy4ae K CIIeAyIolne, 6osiee ColnamTu3HpOBaHHON
(bopMme cymonpou3BoaCTBa (€C/U, KOHEYHO, CTOSATE Ha IIOYBE POrPECCUCT-
CKOTO MHpPOBO33peHHs). OOBEKTHBHO MOATOTABIIMBAS IEPEXOJ K Ty Omuy-
HOM COCTSI3aTeIbHOCTH, CIIEACTBEHHbIH PO3BICK TeM CaMBbIM JEMOHCTPHU-
pyeT cBOrO 3penocTh. [103ToMy NPUHIMIEI CIEACTBEHHON IPOLELYPBI
MOYKHO pacCMaTpUBaTh KaK 3aBEPUICHHYIO CUCTEMY IIPHHIIUIIOB TIPOLeC-
€a PO3LICKHOTO THIIA B LIEJIOM, HOO B HUX IOJIY4aeT Pa3BUTHE BCE (HESC-
HO€E U HETIIOHATOE», TO, YTO JIUIIb IPOKIIEBLIBAJIOCH B 00J1e€ MOIOIBIX €TO
BH/AX U opmax. Bmecte ¢ TeM OTHebHbIE IPHHIHIILI PO3LICKA CHIIBHEE
IPOSIBIIAIOTCS B PAHHUX BUIAX, & B CIEACTBEHHOM TIPOLIECCe NI IPHOO-
PETarT YTOHYCHHYIO U CHCTEMHYIO hopmy. [ToaToMy, rOBOpS O HPUHIH-
Iax pO3bICKHOTO THIIA Ipoliecca, Ml OymeM mpuberarb B OCHOBHOM K
CIEJICTBEHHON €ro pa3HOBUIHOCTH, HE OTKA3bIBASICH TAM, IJI€ 3TO yMECT-
HO, 4 OT IPUMEPOB U3 HHKBU3HUIIMOHHOTO U HHBIX BUIOB PO3BICKHOIO CYy-
JIOTIPOHU3BOJICTBA.

Po3bICKHO¥ IpOLIECC PYKOBOIACTBYETCS MPEXK/IE BCErO (PyHIAMEHTalb-
HBIM [IPUHIAINIOM edurcmea. Ero MOYKHO cUMTaTh OTPACIIEBBIM IS yTro-
JIOBHOT'O CyIOIPOM3BOACTBA JAHHOTO THUIIA M OTHACTH JaXKe MEKOTpacie-
BBEIM HayajioM, YYHUTBIBAS, YTO PO3BICKHBIE 3JIEMEHTHI, YTBEPAUBIINCE B
YTOJIOBHOH IOCTHIIHU, HIMEIOT TeHICHIIHIO TPOHUKATh 1 B C(hepy rpaxkaaH-
cKoro cynonpousBoactsa.' Hagamo eduncmea npenmnonaraet npesxie Bce-
I'0 HEPACWICHEHHOCTH (DYHKIIHIH YTOIOBHOTO IPECIe 0BAHI 1 FOCTULIMH,
KOTOPBIE€ CIIUTHI B HOBBIM «CIUIaB» — IPOLECCYATbHYIO (DYHKIHIO pac-
cinenoBanus (po3bicka). [locnenHsas He CBOAUTCS K MEXAHUYECKOU CyMMeE
(byHKIHI 0OBHHEHNS, 3aIUTHI X FOCTHI[MH — OHA MX TIPOCTO KIIPOIVIATHI-
BaeT», 00pa3yst HOBYIO Ka4eCTBEHHYIO OIMpENEIeHHOCTh. MOKHO TOBO-
PHUTB JIMIIb O 3¢0a4ax YrOJOBHOTO TPECIeOBaHHs, 3al[UTHI U pa3pele-
HMs I€J1a, COCPEIOTOYEHHBIX B PyKaxX PO3bICKHOro opraHa. OgHaKo NpH-
MEHEHHE K pO3BICKHOMY TIIpoleccy MOHATHA (YHKIMH BCE XKe
IPOJOKAET OBITH MPAaBOMEPHBIM, TaK KaK INIaBHAs 3al0BeIb (QyHKIMN

! Tak, nanpumep, «Kparkoe nzo6paxenue npoueccos» 1716 r., BBonusuiee B Poccnn

HHKBU3HIMOHHBIH MPOLECC 3aMagHoro 00pasiia, pacipoCTpaHsIo CBOE AeHCTBUE U Ha Jie-
11a 06 uMmymecTBeHHbIX criopax (Cm.: Yernsyos-Bebymos M. A. O4epku 10 UCTOPUH CyAa U
YTOJIIOBHOTO TIporecea.. ., ¢. 713).
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JEHCTBYET U 3[€Ch — CMeleHue 3anpeneno! OyHKIus paccieoBaHus
HE MOXXET CMEUIMBATHCS C QyHKIMEH CONeHCTBHUS pacCileoBaHuUIO (Ipy-
THX 3[€Ch HET), & €CIIH ATO BCE-TAKU MIPOUCXOANT, CIIe0BATENb MOATEKHUT
otBozy. OH [T03TOMY He MOXKET ObITh HH CBHAETENIEM, HU SKCIIEPTOM, YTO
B 00IIEM-TO HE BO30OpaHAETCs B IPOIECCE COCTA3ATENBHOM, — pasyMe-
€TCs, €CIIU YTOJIOBHBIN MPECIIe0BaTeNlb, CBUIETENb U SKCIIEPT Ha OTHON
cTopore. Tak IposIBIsSeTCS €AUHCTBO B MHKBU3HIIMOHHOM M CIIEICTBEH-
HOM BHJAaX PO3BICKHOTO TPOM3BOACTBA. YTOJIOBHO-aAMHUHUCTPATUBHASL
pacmpaBa Kak HanboJiee IPUMUTHBHAS I HauMeHee nudQepeHpoBaH-
Hast Pa3HOBUIHOCTH PO3BICKA IPOHUKHYTA HAYAJIOM €IWHCTBA elle MIyo-
xe. K HepacuneHeHHOCTH OOBHHHUTENIBHBIX M CyACOHBIX (yHKIHH 30€Ch
NpUOaBISIETC CHHKPETHYECKOE COUETaHHE I'OCYJapCTBEHHO-YIIPaBIIeH-
YECKHX W CyIeOHBIX [MOJHOMOYHIA B pyKaxX OJHOTO BJIACTHOTO CyOBEKTa.
C mpyroii CTOPOHBI, HHKBU3UIIMOHHBIH U 0COOCHHO CIEICTBEHHBINA BHIBI
Iporiecca ¢ JIMXBOH KOMIIEHCHPYIOT CBOW «HEIOCTaTOK» TeM, 4TO MpPHUH-
IIUIT €IMHCTBA 0OpeTaeT 3/eCh H3OMIPEHHYIO0 (POPMY UHCIMAHYUOHHOCTU.
Bynyun pesynabratoM aaMUHHCTPATHBHOIO B3IVISAA HA CYHONPOM3BOLI-
CTBO, PO3BICKHOH IIPOIECC TIOAMEHSIET HaualoM HHCTAaHI[HOHHOCTU He3d-
gucumocmy cyfa. MHCTAHIIMOHHOCTE IPE/II0IaraeT CyIeCTBOBAHNE CHUC-
TEMBI IOMIUHEHHBIX JIPYT APYTY 3BEHBEB — TOCYIAPCTBEHHBIX OPTaHOB,
TJIe BCE Jelia pacCMaTPHBAIOTCS M Pa3pelaroTcs, BOCXO 10 MHCTAHIIH-
M, TO €CTh UCKIIIOYUTENIBHO B HEAPAX e0uHOoU OIOPOKPATHIECKOH CHCTe-
MbL. Tak, B poccHiickoM yroJioBHOM nponecce o CBOdy 3aKOHOB fieja Tie-
pecMaTpHUBaNUCh B PEBU3MOHHOM MOPSIKE B ITaJlaTaX YroJOBHOTO CY/a,
nemapramenTax Cerara, B €ro o6mem codpanuu u naxe B [ocynapcTBeH-
HOM coBeTe. MHCTaHIHOHHOCTh MNPEIITCIBYeT CBOOOAHOMY HOCTYILY
TpakZiaH K IPaBOCYIUI0, KOO, C ee TOYKH 3peHHsI, HEOCPEeICTBEHHOE, IO
CBOEH BOJIE OOparieHue 3a CyneOHoM 3amuTol ecTh 0CcKopOieHre Hepap-
XHYECKOTO MOPS/IKa, HEOILyCTUMAs ¥ OTIaCHas CaMOoJesiTeIbHOCTh. ! Bor-
poc 0 ToM, IlepeAaBaTh HiIH He IepeaBarh JAeJI0 ISl OTIPABIICHHS IIPABO-
cymust, 00BIYHO perraeTcst CyaeOHO-CIeICTBeHHOM HHCTaHIKeEH, 6e3 yuac-
THSI 3aHHTEPECOBAHHOIO B CyHeOHOMN 3amuTe M.

I'macHOCTH TaKKe 4y)KepojiHa PO3BICKHOMY IIpoLieccy, H0O Ipu OIOpoK-
PaTHYeCKU-HHCTAHIIMOHHOM METOIE yIIpaBIeH s HH(popMarus odpanaer-
Cs1, He BBIXOJS 3a TIpeielibl CaMOW CHCTeMbl. B3aMeH macHOCTH, cHadana
KaK 3MH30]1 B HHKBU3UIIMOHHOM,? 3aTeM B Ka4€CTBE HEIIPEMEHHOTO aTpuoy-
Ta B CIEICTBEHHOM IIPOIIECCE, MOSBIAETCS CYOCOHO-CedCnBeHHA mAaliHd.

! Asrop «Knuru o ckynoctu u 6orarctae» U. TI0COMIKOB 32 CMETBIH COBET LAPKO «CYI
YUHHUTE ONU30CTHBIH, YTOOBI BCAKOMY H HH3KOYHHHOMY YEJIOBEKY JIETKO OBl €ro J0CTy-
IHUTH», MmomuaTuics B 1725 1. 3aK/IIOYEHHEM B KPETIOCTh.

2 Tlo-BHAMMOMY, BIIEPBbIE TalHa CIEACTBUSA ObUIA HHCTHTYHOHATM3HPOBAHA OPJO-
HaHcoM (pariy3ckoro kopois Jlromosuka XII B 1498 r. CormacHo eMy, NpHCYTCTBOBATh
IpH BEICHHH NPOLIecca MOTIH TOIBKO JOJDKHOCTHBIE JTMIIA, TPUTOM IPHHECIUINE CIIELHANb-
. HYIO CyIeOHYIO IPUCATY.
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Tax, mo CBozny 3aK0HOB, CyaeOHOE pa30HpaTeI-CTBO IPOBOAMIOCE O3 yya-
CTH HE TOJIBKO ITyONHKH, HO U MOACYIUMOTO ¢ motepreBmyM. Camo3acek-
pEYHBaHME PO3BICKHOTO Mpoliecca 0OBACHAETCS He TOIBKO BHYTPEHHUMH
3aKOHOMEPHOCTAMH 3aMKHYTOH OIOpOKPAaTHYECKOH CHCTEMBI. YUHUTHIBAs
TIOJTUTHYECKUE KOPHH PO3BICKHOTO MPOIIecca, MPUIHHBI 9TOH Cyry0oii KOH-
CIIMPATUBHOCTH CIIEAyeT UCKATh U B MonuTHKe. J[Js1 aBTOpPUTAPHOI rocy-
JIAPCTBEHHOM BJIACTH BCErAa COONAa3HUTENBHO OOPAaTUTH CKPBITHIH Mexa-
HH3M HHKBU3UIMU IPOTHB CBOMX IOJHTHYECKUX BPAros, ¥ OOBIYHO OHA
00MKO ITOIB3YETCS ITOM BOBMOXKHOCTBIO. «KTO MOXKET cuuTaTh cebs 3amm-
IIEHHBIM OT KJIEBETHI, KOTJ]a OHA BOOPY)KeHa HEPOOHUBAEMBIM IIIUTOM TH-
paHuy — TalHOI», — mucan Yesape bekkapua. !

C Opyroi CTOPOHBI, EAUHCTBO HHCTAHIIMOHHON CHCTEMBI ITO3BOJIIET €€
BEPXHUM CyIeOHBIM 3BEHBSAM IOJIB30BATHCS JaHHBIMHU, MOTYYEeHHBIME Ha
HIDKHHUX, CyHeOHO-CIIeICTBEHHBIX, ypoBHAX. [loaToMy cocTssarensHOe
HAYaJI0 HenocpeoCmeeHHOCMU CYOebH020 UCCLed08aH sl OOKA3AMEeNbCME
3aMemaeTcs IPABHIOM HUCbMEHH020 npousgoocmsd. OcoOeHHO 3TO
CBOMCTBEHHO CIIEACTBEHHOMY IIponieccy. B HeM, II0 CpaBHEHUIO C MPebI-
JYIIAMU BHJAMH PO3BICKA, MOSBILETCS HOBAsI HHCTAHIMS — CIEACTBEH-
HBIN cynbst. Kak yrxe Ob110 0OTMEUEHO BBIIIE, CYI 34€Ch Kak Obl [IEIeTHpyeT
CBOETO MOJHOMOYHOTO IPEICTABUTENIS sl TIOATOTOBKHU JIe/1a, U HOTOMY
CYHTAETCs, YTO JOIPOUICHHbBIE STUM IIPEJICTABHTEIIEM CBU/ICTENIN U JaXKe
HIO/IC/IeICTBEHHBII MOTYT BTOPHYHO He BBI3BIBATHCS B CyjeOHOE 3acena-
HHE IIPX UTOTOBOM PaCCMOTPEHUH JieNa — JUIsl 3TOTO J0CTATOYHO paHee
IOJIyYEHHBIX IIPOTOKOJIOB ¥ MHBIX JOKYMEHTOB.

[TpoueccyanbHas 3KOHOMUS, COCTABIAIOMIAS OTHO U3 IJIABHBIX JOCTO-
HHCTB AMHAMHYHOM COCTS3aTENBHOCTH, IIPH HHCTAHIHOHHOM IOAXOIE
COBEpIEHHO HEyMEeCTHa, OO Ien0 MpocTo 00s3aHO MPOUTH BCE MOJIO-
YKCHHBIE 3BE€HbsI CyNeOHOMH CUCTEMEI. B 3TOM CMBIC/IE H3BECTHOE JIATHHC-
koe m3peuenue: Fiat justitia, pereat mundus! — 1a cBepLIMTCS IPAaBOCY-
JHe, XoTa ObI MOrub MUp — IpPHOOPETAET HECKOJIBKO 3JI0BEIIHH OTTe-
HOK, HaBOJIS Ha MBICIB 00 y»acHOH cyaeOHOM BOJIOKHTE, II0 KOTOPOI B
HCTOPHH MPaBOCYAUS PO3BICKHOM MPOIecC MOOUII BCe PEKOPIbL.

ITpuHIUIT aBTOPUTETHOCTH CYAEOHOTO pelIeHHs, ITUTAEMbIH B COCTS-
3aTeNIFHOM CYIOIIPOU3BOACTBE HaualaMH HE3aBHCHMOCTH Cy/d, paBeH-
CTBa CTOPOH U INIACHOCTH, B PO3BICKHOM IPOLECCE 3AMEHEH PEBUIUOHHBIM
Ha4ajoM, B CHJIy KOTOPOTO BCsSKOE€ CyneOHOe pelleHue IpeIoiaraeTcs
COMHHTENBHBIM U TOJIEKUT 0053aTeNIbHOM U BCECTOPOHHEH IIPOBEPKE B

bexxapua Y. O npectyruieHusx u HakasaHusx. M., 1995. C. 117.
2 A. ®. Konu B KauecTBe pUMepa A0pedOpMEHHON CyIeOHON BOIOKHTEI yKa3bIBACT
Ha JIeNIo 0 KpaXke W3 Ye3IHOTO Ka3HavueHCTBa MeJIKOW MOHETHI, KOTOpoe TAHYNoCh 21 rof,
JIPYTO€ AeN0 He NPHIIO K OKOHYaHHIO 32 46 neT. B 9TOi CBA3M OH NPUBOAUT KHTAHCKYIO
MOTOBOPKY, XapaKTepU3YIOULY0 MOA0OHBIE cyaeOHbIe MopsaKu: «Myxa MOXET 3aTSHYTh
Te0s B Cy/I, — IMIECTH [ap BOJIOB U3 Hero He Berramar (Kouu A. @. Cobp. cou. T. [. M.,
1966. C. 398).
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BBIIIECTOSIIMX UHCTAHIUSIX. B HEKOTOPBIX cydasix HeI0BEpUE, BHIKA3HI-
BaeMO€ 3aKOHOATENIEM K CYIbsIM, 3aXOIIIIO TAK /1aJeKO0, YTO MOCIEIHNE
€I1le 1O NPUHATHSA UMK PElleHHUs 10 ey 00s3aHbI ObUTH 00palaThes 3a
YKa3aHHUSIMH K BBICHIMM BJIACTSM, YIECHBIM-3aKOHOBEHIAM U T.II. «Ia0bI HE
HDPUYHHUTE HUKOMY HecrpaBemmBocTiy (cT. CXXVIL, CCXIX Kapommser).
TUIUYHBIM [ PO3LICKHOTO IPOIEcca TPHUHIIUIIOM YaCTO CYHTAIOT
npesymnyuio eurognocmu.' OQHAKO NaHHOE HAYaJ0 XapaKTepHO TOJIBKO
I UHKBU3UIMOHHON PAa3HOBUIHOCTH PO3BICKHOTO CYAOIPOHM3BOACTBA.
B MHKBU3MIMOHHOM Npolecce 00sM3aHHOCTh JOKA3BIBAHMS BO3JIAranach
Ha NOACYAMMOT0. «ECnu. .. 0OBUHIEMEIH OTPUIIAET IPUIIHCHIBAEMOE MY
IPECTYIUICHHE, TO €0 JOIHKHO HEMEUIEHHO ONPOCHTH, HE MOKET JIM OH
IIPEABABUTH JOKA3aTE€IbCTBA CBOCH HEBHHOBHOCTH B JTAHHOM MPECTYILIE-
HUM», — npeanuceBaita Kapomuna (ct. XLVII). B ciyugae Heycrexa ero
JKJaa nbITka. He TobKo 0053aHHOCT, HO, KaK OTMEYasIocCh BhIIIE, U Ope-
Ms JIOKa3bIBaHMUs BO3JIAarajoch B MHKBU3ULHMOHHOM IIPOIECCE Ha MOACY-
JIUMOTO, TaK KaK Ja)ke IpH Ae(QUIIHTE «TI0IHOTO» J0KA3aTEIbCTBA €r0 BCE
PABHO YacTO OXKHAAJ OOBHHUTEIBHBIN OIPUTroBOp. JpyruMu clioBamMu, O
NPE3IOMHUPOBAJICS BHHOBHBIM, IPHYEM HE TOJBKO 3aKOHOM, HO H CYIOM.
Judex damnatur cum nocens absolvitur (zam.) — cynps BHHOBEH, KOraa
BUHOBHBIM ONIpaBJaH. DTO JeaeT MOI0KEeHHE MOICYIHMOTO IPAKTHIEC-
k1 Oe3HamexHbIM, uTo Aasio noBof I1. U. JlrobauHCKOMY CPaBHHTH TAKOE
CYIMJIHILE C JAHTOBLIM «AJIOM», Ha Bparax KOTOporo HauepraHo: «Oc-
TaBb HAZIEXK/Y BCAK CIOfla BXOMSUIHI».? Ho cnencTBeHHbIH npoiece Kap-
JUHATBEHO U3MEHMJI TOJIOKEHHEe JINYHOCTH — IIPH HEOOCTATKE H0Ka3a-
TENBCTB MOZCYAUMOTO HE OCYIKAANH, & JTAIUB OCTABILIIN «B [TOLO3DCHUI
(npuroBop absolutio ab instantia) W NpPHOCTAHABIHBAIN JIEJO JI0
00HapyKEHHUS JOTIOHUTEIBHBIX JOKa3arenscTs. Takum oOpasom, B cliie/-
CTBEHHOM CYZONPOHU3BOACTBE HET IPE3yMITLIUI BUHOBHOCTH TO/ICYAUMO-
ro, KaKk 3T0 ObUI0 B MHKBU3MIMOHHOM mpoiecce. OJHAKO 3[0eCh 0TCYT-
CTBYET U IPEe3yMIIHs HEBUHOBHOCTH, HOO TIPH HEJOCTATKE (IIOJHOTO»
JI0Ka3aTeabCTBA JTHIO HA HEONIPEAETISHHO JOJT0e BPEMS OCTACTCS B (IO~
BEILIEHHOM» COCTOSIHHH — HU HaKa3aHus, Hy onpasnanst.’ [Ipeamuceisa-
JIOCH «JeJI0 Ipenath Bosie boxbeit, Ioka OHO caMo co00i 00BsICHUTCS».
[omxon, MCKIrOUArONMN Kakue-a1u00 ropuandeckue (QUKINM, Hanbosee
COOTBETCTBYET a[IMUHHUCTPATUBHOMY METOY PETyIMPOBAHNS, TIPEIIIONa-

! Cwm., nanpumep: Mewepskos FO. B. ®opMbl yTOIOBHOTO CYIONPOU3BOACTBA, C. 22.

2 Cwm.: Jhobnunckui [1. 4. CBo6ona TMYHOCTH B YTOTOBHOM npouecce. CII6., 1906. C. 38.

3 MBsl He MokeM cormacuthes ¢ HO. B. MelepskoBbIM, KOTOPBIH CYUTal TPE3yMIIIHIO
HEBHHOBHOCTH MPHHAUICKHOCTHIO CIIEACTBEHHOro mpouecca (Mewyepskos FO.B. ®opybl
YTOIOBHOTO CY/IONPOHU3BOACTBA, C. 22). PaKTHYECKH y JAHHOTO ABTOPA IIPH OTHCAHHH MPOLEeC-
ca, B KOTOPOM €CTh OOBHHEHHE, a 3HAYUT M OOBUHUTENb, TIPE3YMITLIHST HEBUHOBHOCTH H T.IL.,
peyb HIET HE O PO3BICKHOM, @ O CMEIIAHHOM — CIIEACTBEHHO-COCTA3ATENBHOM ITPOLIECcCe.

4 Cwm.: Qouinuyrun U. S. Kypc yronossoro cynonpoussoactea. T. [. C. 36.
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rafpuieMy He JOKa3bIBaHHUE, a HCCIEOBAHIE 00CTOATENBCTR /IeNa, KOTO-
pO€ B IPUHIIUAIIE MOXKET MPOJOIDKATHCS HEOMIPEASIEHHO JOITO.

ITpe3ymImiis BHHOBHOCTH B HHKBU3HITHOHHOM IPOLIECCE, TAK XKe KaK U
[TOJIOKUTENIbHAs cucTeMa (hOPMaIbHBIX JOKA3aTENbCTB, IPOUCTEKAET U3
O0OBHHHTEIBHOTO TMOPSKA, B KOTOPOM OpeMsi IOKa3bIBAHUS JIC)KHT Ha
06erx CTOpOHAX, U OOBUHIEMBIH, HE CYMEBIUNI ONIPOBEPrHYTH TE3UCA O
CBOEH BHHOBHOCTH, ITOJIATaeTCs BUHOBHBIM. [103TOMY Mpe3yMITIIHS BU-
HOBHOCTH MMEET He PO3BICKHOE NPOUCXOKAEHHUE U, CJIE0BATEIbHO, 00-
MM IPUHIMIIOM PO3BICKHOTO MpPOIEcca CYUTAThCA He MoxeT. bonblie
OCHOBAHMH TAKUM MPHHIUIIOM IOJarath OOBEKTUBH3M (B3aMEeH OOBEK-
TUBHOCTH!), TO €CTh TAKOH MOAXOM K NPEAMETY HCCIIEIOBAHUS, KOTOPBIH
OTpaHUYMBAETCS PETHCTpAIell COOBITHH, KOHCTaTHPOBAHUEM HX HE00-
xomumocTH.! ClnecTBEHHBIN NpoLece KOHCTATHPYET HaJIMYMe MIH OT-
cyTcTBHE (OPMANBHBIX OKA3aTeNbCTB U HEOOXOAUMOCTh YCTAHOBJIE-
HUSl MCTHHBI, XOTs JaJieKo He Bcerga cmocobeH Ha 3T0 (pakTHHUecKH,
[JIaBHBIM 00pa30M, 110 MPHYHHE COOCTBEHHOTO (hopMau3Ma.?

[IpUHIUIBI 0MOenbHBIX UHCMUMYNOE PO3BICKHOIO IPOIECCa MOTYT
pas3InyaThCs B 3aBUCHMOCTH OT TOTO, KAKOM M3 €ro BUAOB I10/IBEpraeTcs
paccMorpenuto. Tak, HampuMep, yroJIOBHO-aAMUHUCTPATHBHAS paclpaBa
BOOOIIE HE HY)KIAeTCSA B CHCTEME HHCTUTYIIHOHHBIX IIPUHIMIIOB, HOO ca-
MH TIPAaBOBBIE MHCTHUTYTHl KaK 000COONEHHBIE I'PYIIIbl IOPUAHIECKHX
HOPM, BBIIEIISIOTCS JIUIIL B PA3BUTHIX [IPABOBBIX OTPACIX, YEI0 HEb35
CKazaTh 0 IPUMHUTHBHBIX MoAu(HUKanMsIX po3bicka. B Oonee pasBUTBIX
WHKBU3UIMOHHOM H CJIEZICTBEHHOM BHAX MIPOIECCA YIKE UMECTCS CUCTE-
Ma OT[ENIbHBIX HHCTUTYTOB, A 3HAYUT U IOJOKEHHBIX B HX OCHOBY PYKO-
BouX HOpM. Cpeny HUX HauboJiee OTYESTIMBO BBIIEISIOTCS Te, KOTO-
pBI€ YCTAHABJIMBAIOT CIEIYIOIIEe:

1. OGs3aHHOCTH JTFOOOTO JIHIA codelicngosams YrOJIOBHOMY IIPOLIECCY.
B miepByto ouepesipb, 3T0 00513aHHOCTH JOHOCHTb BIACTSIM O [IPECTYIUICHHUH,
000pOTHOHM CTOPOHOM KOTOPOM SIBISIETCS OTBETCTBEHHOCTh 32 HEIOHECce-
rue. OTKa3 0T Jauu MOKa3aHMH, Jada JIOKHBIX MOKa3aHUH TaKXkKe paccMar-
PHBAIHCH KaK HapyIueHue 3Tor obs3anHoCcTH. [1o poccuiickomy CBomy 3a-
KOHOB, B CJIGZICTBEHHOM IIPOIIECCe JOHOC OBII HE TOIBKO PABOM, HO 1 005~
3aHHOCTHIO. [Ipy MHKBHU3UIIMOHHOM K€ IIOCTPOSHHUM HA TI003PEBAEMOTO
JIOKUTCS OpeMst OTBETCTBEHHOCTH 3a JJady JIOKHBIX ToKa3aHuil. Kaponuna
npeanuceBaia: «Eciu. ..00HapyKUTCs, YTO MPHU3HAHHBIE TPECTYITHUKOM
00CTOATENHCTBA HE COOTBETCTBYIOT UCTHHE, TO JOJDKHO yKa3aTh Ha 3Ty
JIOKB APECTOBAHHOMY, YTPOXKask CypOBO HakasaTh 3a 31o» (4. 2 cT. LIV). Bo
(bpaHIy3CKOM PO3BICKHOM IIPOIECCE TAKXKE CYIECTBOBANIA [IPAKTHKA, CO-

1
2

Cwm.: CoBpeMeHHBIH cioBapb HHOCTpaHHBIX cioB. CII6., 1994. C. 418.

Tak, no qanHeIM MunHcTepcTBa ocTHIMKM Poccuiickoit MMnepun, B NEpUoa Aei-
CTBHUS 0peh)OPMEHHOTO CIEACTBEHHOTO 3aKOHOAATENbCTBA OOBUHUTENBHBIX NPHTOBOPOB
MIOCTAHOBIIAIOCH TONMBKO 12,5%, octansHele 87,5% NpUXOAUINCH HA OCTABIEHHUE B MOJIO0-
3pennu (eM.: @ounuykuu U. A. Kype yronosroro cynonoussopcrsa. T. I. C. 37).
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IJIACHO KOTOPOH 0OBMHAEMBI IOIKEH AaBaTh MOKA3aHUS MO IPUCATON H,
COOTBETCTBEHHO, OTBEYATh 3d €€ HApyIleHHe. !

2. OneHKa 0Ka3aTesbCTB 10 3apaHee 3aJaHHBIM (POPMAJILHBIM KpHTe-
pusim. Kak 65010 [OKa3aHO paHee, pO3BICK 3aMMCTBOBAJI 9Ty HCIO U3 CO-
CTS3aTEILHOTO OOBHHUTENBHOTO Ipouecca. ONHAKO OHA MPHIUIACH eMY
KaK HeJlb3s KCTaTH b61arofaps CKIIOHHOCTH abCOMIOTH3MA PEraMeHTHPO-
BAaTh KaXK[IbIH I11aT CBOUX MOJIAHHBIX. DTOT NPHUHIUII MOABIAETCS B UHK-
BH3MIIMOHHOM IIPOIIECCE U NOCTUIaeT MAKCHMAJILHOTO PA3BUTHA B CIEI-
ctBeHHOM. CHHKpPETHYECKUE PASHOBUIHOCTH €T0 HE 3HAIOT.

3. IIpaBuio nemo agit in seipsum (7am.) — HUKTO HE JEHCTBYET IPO-
THUB caMoro cebst. OCHOBOM BCel HOKa3aTeIbCTBEHHOM CHCTEMBI PO3BICK-
HOTO TIpOLecca SIBJIIACH MPE3yMITUS O TOM, YTO HUKTO, HAXOHSCH B
3IpaBOM yMe, He OyzmeT cam ce0s OroBapHBaTh B COBEPIICHHUH IIPECTYIIIC-
Hus. U3 9T0# B 0011IeM-TO BEpHOH, HO OTHIO[b HE YHUBEPCAIBHOH (haKTH-
YECKOM ITOCBUIKH aJIENThI PO3BICKHOTO IPOLIECca CIeUIMIN JeIaTh aaeKo
Uy BeiBoa. CunTanoch HenpepeKaeMbIM, YTO IPU3HAHUE MOHo3pe-
BaeMBIM CBOEH BHHOBHOCTH €CTh HamboJiee COBEPLICHHOE NOKa3aTeib-
CTBO, «IApHUIA JOKA3aTEeIILCTBY, JIyHdlIee JOKa3aTeIbCTBO «BCErO CBETa»
(Kpatxoe nzobpaxkenue nporeccos unu cynedusx tsox6 1715 & u gp.).
Brarogaps Takoi 1ecTHON arTecTalyy NPpU3HAHUE BO MHOTHX IIPABOBEIX
CHCTEMaxX pacCMaTpHBANIOCH KaK 00s3aTeIbHOE JOKA3aTenbCTBO. «OKOH-
HaTeabHOE OCYXKICHHE KOTO-TH00 K YTOJNOBHOMY HAKa3aHUIO IOIDKHO
IPOMCXOIUTH HA OCHOBAHMM €ro COOCTBEHHOIO TIPU3HAHUS HMJIH CBHJIE-
TENLCTBA. .., HO HE HA OCHOBAHHUHM IPENITOIOKEHHUH U TOKA3aTENbCTBY, —
coobmaer Kaponuna (4. 2 cr. XXII).

4. OTBETCTBEHHOCTH 32 8uOUMOCMb 31a. JIaHHBIH NPUHIUI — OTIBIT-
Ka MOpajJabHO ONpaBJaTh CYpPOBOCTH PO3BICKHOTO CYAONPOU3BOICTBA, B
YACTHOCTH IOJBECTH FOPUIMHYECKOe OCHOBAHHE [0 IPUMEHEHHE MBITKH
B MHKBU3HIMOHHOM IPOIECCE HJIM TATOTHI OECKOHEYHOTO HAXOXKICHHS
IIOJ| TIOJO3PEHHEM B IpOIlecce CIEeJCTBEHHOM. BeckMa KpacHOpPEYHBO
(hopMyaHpYET ATy MaKCUMY HeMelkoe Yinoxkenue: « CorliacHo npasy, Haj-
JeXKUT U30erars He TONBKO COBEPIICHHUS IPECTYILIeHUS, HO U CaMOil BH-
JUMOCTH 3714, CO3AAIONIEH IyPHYIO CIIaBy HIIH BBI3BIBAIOIEH ONO3PEHHUS
B IIpecTyIUIeHHHU. TOT, KTO He eNaeT 3TOTO, IBIAETCS CaM IPUIUHON CBO-
HX COOCTBEHHBIX cTpananuii...» (4. 2 cr. LXI Kapomunsr).

5. IlpuHiun «kopoib He Jenaer 31a». OH o3HagaeT cBoOody rocymap-
CTBa OT OTBETCTBEHHOCTH 32 HAIPACHBIA Bpe., NPUUYMHEHHBIH IMOJCIE-
CTBEHHOMY B Xoze npouecca. K npumepy, Kaponuna ocoborxknaia cynso
3a IPABHIBHOE U JOIyCKAEMOE 3aKOHOM» IIPUMEHEHHE IIBITKH U B TOM
ciryJae, Korna 0OBHHsAeMbIH 0Ka3piBasIcs HeBUHOBHBIM (4.1 cT. LXI). Copa-
BEIUBOCTH Ay HAJI0 3aMETHTH, YTO 0€3 TaKoi HOPMBI, JAIOIIEH CYIbsM

1
c.241.

Cwm.: Yenvyos-Bebymos M. A. O4epky 10 UCTOPHH CyZa U YTOJIOBHOTO Mpoliecea. . .,
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IIPAaBO Ha «IIPOM3BOACTBEHHBIM PHCK», PO3BICKHOM MPOLECC MPOCTO HE
cMor ObI QyHKIHMOHUPOBATE.! [Ien0 B TOM, 4TO (hOpMaJIbHBIH XapakTep H0-
Ka3bIBAHUS HEM30€KHO BEIET K OCYXKIEHHIO HEKOTOPOT'O YHCIIa HEBUHOB-
HBIX. 1 YeM nanpine Cy/1 HaXOMUTCS OT MCTHHBI, TEM BBILIE CYNCHCKHIT M-
MYHHTET U TeM MeHee 00IIeCTBO CKJIOHHO BO3MEIIATE BPE/l HAIIPACHO T10-
CTpaJaBUIUM OT O€3IyIITHOTO X042 TOCYAapCTBEHHOIO MEXaHH3Ma.

Yro xacaercs OONIENPaBOBBIX NMPHUHIIMIIOB, KOTOPHIE UTPAIOT CTOJb
OOJIBIIYIO POJIb B COCTSA3ATEIBHOM TIpOIiecce, TO IO UX OOraTcTBy M pas-
HOOOpPAa3UIO PO3BLICKHON THII COBEPIIEHHO HE MOXKET TATATHCA CO CBOMM
M3BEYHBIM aHTHITOAOM. JIJIs pa3BUTON COCTA3aTEILHOCTH O0IIENPaBOBhIE
IPUHLHUIIBI — 3TO aKCHOMBI FPaXk1aHCKoro od1ecTna. Po3bick ke Beerna
TATOTEN, B JIy4IIEM Clydae, K aBTOPUTAPHBIM MOIUTHUECKUM PEXUMaM,
CYTb KOTOPBIX COCTOUT B OTPAHUYECHUH TPAKIAHCKOr0 001eCTRa, IIOAYH-
HEHUH €ro TOCYapCTBEHHON AukTarype. EquncTBenHplii o0enpaBoBoi
[IPUHIUIT, KOTOPBIH MPU3HAETCS PO3BICKHBIM TPOU3BOICTBOM, TOYHEE
JIMIIB €r0 WHKBU3HMIIMOHHBIM U CJIEACTBEHHBIM BHIAMH, — 3TO 3aKOH-
HOCTB. PO3BICK OOBIYHO HACAKIAETCS B OOIECTBE UMEHHO I10]1 JIO3YHTOM
SHEPrHYHOTO HABEAECHMS 3aKOHHOCTH M nopsaaxa. OHaKo 3aKOHHOCTh OH
MIOHUMAET CBOCOOPA3HO, COIVIACHO CBOEMY BHYTPEHHEMY ABTOPHUTAPHO-
OIOpOKpATHYECKOMY AyXYy. DTO HE «JI0JLKHAS MIPABOBAs MIPOLEAYPay, OT-
BEYAIOIIAS KPUTEPUAM CHPaBeJIMBOCTH: PABEHCTBA CTOPOH U HE3aBUCH-
MOCTH CyJia, KaK B coCTA3arenbHoM cyze. [Ipunuun saxonnocmu BeICTY-
[aeT B PO3BICKHOM IIPOIIECCE, BO-IIEPBBIX, KaAK UHCMPYKMUBHOCD, TO
€CTh HEYKJIOHHOE, IITar 3a IaroM coOIoeHIe TOAPOOHEIX MpeIIHCa I
IIPOLECCYaIbHOrO 3aKOHa (Takas IopuanvecKas NeAaHTHYHOCTh JKU3HEH-
HO HEoOXOAMMa PO3BICKHOMY IIPOIIEcCy, HOO B OTCYTCTBME CHIOPA 3aHHTe-
PECOBAHHBIX CTOPOH HMCTOYHHMKOM €r0 ABIMKEHHS MOXET OBITh TOJBKO
«IHEprus» 3aKkoHa). Bo-BTOpPBHIX, 3aKOHHOCTH BOCIPUHUMAETCS U Kak
oguyuansHocms Beel CyneOHON MpoLEeayphl, KOra OpraH paccienoBa-
HUS JGHCTBYET HE IIOTOMY, 9TO 00 3TOM €ro MmpOoCsT CTOPOHLI (MX 37eCh
HET), a MOTOMY, YTO Tak IoBeneBaeT 3akoH. [Ipu sToM o(uIManbHOCT
el1e UMEHYEeTCA NYONUYHOCMbIO, YTO He AOJKHO BBOJUTH B 340y KAeHHE
OTHOCHTEJIBHO CXOJICTBA 3TOTO IPUHIUIIA C ITyOIHMYHOCTRIO COCTA3ATE b~
Hoit. OHO YHCTO HOMHHAIBHO, HO0 COCTA3aTEeNbHEII MPOLECC TOHIMAET

! Tlpaspa, B metpoBckoM KpaTkoMm H300paKeHHH IPOLECCOB YCTAHABIHBAIACEH CYPO-

Bas OTBETCTBEHHOCTD Cy/IEH BILUIOTH IO «JIHILEHHS JKHBOTA» 32 TIPUMEHEHHE MBITKY 0€3 10-
CTaToYHbIX OCHOBaHMH (11. 4 r. VI 4. IT). DHepruuecckas MaHepa H3I0KEHUA U Decromia-
Has PeNIUTENbHOCTh CAHKIIMA M300IMYAlOT B JaHHOM A0KyMeHTe pyky Ilerpa Bemmkoro.
OnHako MpUMEPOB PEaIbHOTO HCIIONB30BaHM STOH HOPMBI Ha NPAKTHKE He n3BecTHO. Ha-
NpOTHB, MTbITKA B Poccun Obi1a B moyeTe BrutoTh 10 Exarepunst I 1 Anexcanapa [. Tak uto
HEKOTOpoe pacxoskaeHne Kparkoro n306paeHus OPONeccoB ¢ paccMaTpUBAEMBIM TIPUH-
LMIIOM CIIEYET, BEPOSTHO, OTHECTH 32 CHET OTKIIOHEHHU CyOBEKTHBHOTO MOPAIKA.
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MyONMYHOCTh KaK OTKPBITOCTH CYHONPOM3BOJCTBA, a O(QHIMAIBHOCTH
HHU3BOAUT [I0 YPOBHSA HHCTUTYIIMOHHOTO IPUHIIMIA.

Hano cxasars, 4T0 HCTOPHU H3BECTHBI CIIydaH, KOTIa B PO3BICKHOM FOC-
THLHH JeKIapUpOBAINCh OOLIENPaBOBBIE TIPUHILIUIIBL PABCHCINGA 2PAdIC-
Oan nepeo 3aKoHOM U CYOOM, 3aujumul ux npas.' bonee Toro, mpu 0co6o
OIaronpUATHBIX MOTUTHYECKHUX YCIOBHAX OHH MOIUIM 37I€Ch JaXKe peau-
30BBIBAThCSI, OHAKO HMEHHO MO, TaK KaK €AMHCTBEHHOE, U€ro He B
cunax OOOUTHCS TEPerpyKeHHOE BIACTBIO PO3BICKHOE CYAOIPOHM3BO/I-
CTBO, — 3T0 obecneunTh 3()(HDeKTHBHBIC U HEM3MEHHBIC 2apaHmuil HHTE-
pecoB nuyHOCTH. [IpaB/ia, MHKBU3HITMOHHBIN U CJIEICTBEHHBIH [IPOIIECCHI
HCTOPUYECKH IIPUXOSTCS HAa BpeMst a0COIIOTU3MA, I KOTOPOTO Xapak-
TEPHO (HETaTHBHOE» NOAUMUYECKOe PABEHCTBO BCEX MOMNAHHBIX Ieper
MOHapPXOM, X MOJIOT PO3BICKHOTO TIPOIiecca MOpOoi CHIIbHEe 00pyIIHBAICS
Ha TOJIOBBI 3HATH, Y€M [IPOCTOHAPOAbs. OHAKO IOPHANIECKH PO3BICKHOH
IPOLIECC Yallle CJIe/I0BaJl COCIOBHOMY NPUHINITY, TU(G]EpeHInpys B CO-
OTBETCTBUM C HUM CHJIY J0KA3aTeNILCTB M CYpOBOCTH MEp IIPECEUCHHUSL.
HasBaHHbIE IPUHIUIB! HE MOTYT OBITH 3a4HMCIICHBI B €10 CBUTY, HOO OHH
HE CBA3aHbl HMMAaHEHTHO C CYI[HOCTBIO PO3bICKa, O0JIee TOr0 — HaXOMAT-
csl ¢ HeH B poTHBOpeuni. B camom fesne, paBeHCTBO, TaK JKe KaK i CaMo-
CTOSATENbHAs 3aINUTa, HECOBMECTHMBI C a/IMUHUCTPATHBHBIM YCMOTPEHHU-
€M, COCTABJIAIOLIMM CYLIHOCTh METO/a IIPABOBOIO PErylNHpOBAHHS, BbI-
3BIBAIOIIETO K JKMU3HH PO3BICKHOM mpouecc. KocBenHnoe yrnomuHaHue 00
STHX IPHHIHIAX B OTAIBHBIX PO3BICKHBIX AKTaX — CKOpee ieMarormdyec-
KU TIpHEM JIOBKHX 3aKOHOJIaTeNIel, 4eM J00pOCOBECTHOE HaMepeHue.”

! Tak, Bblle yke ynoMUHanack npeamoyina KaponuHel, B KOTOPOi MPUHATHE TAHHOTO

3aKOHAa 0OOCHOBLIBACTCS, B YACTHOCTH, CTPEMICHHEM ITPEIOCTABUTE «BCEM H KOKIOMY U3
...TIOAJAHHBIX» NEHCTBOBATE B yrOJI0BHEIX Aenmax. B CBojie 3akoHoB Poccuiickoit nmmepun
MPOKYPOPEI H CTPSIITYME HPH TPOU3BOACTBE (hOPMaNbHOIO CIIEACTBHS HMEHOBAIHUCH «B3BIC-
KaTeNsIMH HEBUHHOCTHY H JIOJDKHBI OBIIH 3a00THTECS, B YACTHOCTH, O TOM, YTOOBI 0OBHHSA-
eMBIi BOCIOJIB30BAJICS «BCEMH CIIOCODaMH, K €r0 3alIUTe Mpe0CTaBICHHBIMUY.

2 3naBLIHii BONIPOC, MABHBIH KPHTHK PO3BICKHBIX MOPAAKOB Mapku3 Yesape bekkapna
XapaKTepH30Ball 3aKOHOATe e KaK FOPHCTOB, «KOTOPBIX MOCIE HX CMEPTH HaJICIMIIH Mpa-
BOM peIlIaTh BCE HA CBETE M KOTOPbIE NMPEBPATHIIMCEH U3 MHCATEIEH NPUCTPACTHBIX U OPO-
JAKHBIX B BEPIIUTENEH YeoBedeckuX cyned u xpenos 3akoHay. (bexkapua Y. O mpecty-
NCHUAX M HaKa3aHuIX, c. 108).
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Pazoen IV

OCHOBHBIE HCTOPHYECKHE ®OPMbI
YI'OJJOBHOTI'O ITPOLOECCA

§ 1. COOTHOLIEHHUE HCTOPUYECKHUX U JIETUCJIATUBHBIX
®OPM CYJONPOU3BOACTBA U UX 3BHAYHEHHUE

['oBOpAT, KaXKIBIH HAPOJ OTKPHIBAET «KAKYIO-TO TAaHHY Y€J0BEUECKOH
HCTOPUH, pacIlyIauUBasACh 3a 3TO TPOMaJHBIMH KePTBAMHU, a [TOPOH U T'H-
6enpi0».' B monHOM Mepe 3TO MOYKHO OTHECTH K Cyqompon3BoAcTBY. Lle-
HOW OecuMCIeHHBIX MPOoO U OMMUOOK, MOTUTHYECKUX KOMIIPOMHCCOB U
JKECTOKHX MOOE] BBIKOBBIBAIICH CTAIBHBIE XapaKTephl MHPOBBIX Cyne0-
HBIX CHCTeM. Byyuu naxe He OpyaueM, a «OPY>KUeM» YIPABICHUS, OHH
OKa3aJH U MPOJOJDKAIOT OKa3bIBaTh TPOMAAHOE BIMSHHUE Ha KyJbTYpy U
MEHTaJIbHOCTh HAIIHH, TaK YTO CIIOBO «CYIEOHBII» B 9TOM KOHTEKCTE BOC-
MIPUHUMAETCS KaK «IPUKOCHOBEHHBIH K CyAB0€».

B nanpHedimem Mbl OyieM paccMaTpuBaTh B OCHOBHOM TPH OCHOBHBIX
MOp(}ONOrHYecKUX apXeTuna, WIH ucmopuieckue ¢opmul, YroloBHOTO
npouecca — aHenutickutl, ppanyysckui, cepmanckui.> OHH CIIy’HaT UCXO-
HOW MOJIENBIO JJIs JIETHCIATHBHBIX (OPM CYHOIPOU3BOJCTBA B OTHENb-
HBIX CTpaHax W rpynmax CTpaH, KaK [PaBUIIO, CBSI3AHHBIX MEXIY COOOH
HCTOPUYECKOH, STHUYECKOM U KyIBTYpHOH 00mHOCTRI0. McTOpHyueckas
¢dbopma B oTIHUHE OT HISANFHOTO TUIIA JIaHa B PEabHOCTH, XOTS U B He-
CKOJIBKO «yCEYEHHOM» BHUJIE [0 CPaBHEHHIO C KOHKPETHBIMH JIETHCIATHB-
HbIMH (popmamu. B Hell ¢ukcupyroTcs muius Haubosee yCTOHYUBEIE, TH-
NUYHBIE MPHU3HAKH, @ BCE CIy4allHOE M BTOPOCTEIEHHOE OITyCKaeTcs.
B Ha3BaHHBIX OpPMax, XOTA U B PA3HBIX MIPOIOPLHUIX, IPUCYTCTBYIOT 3JIe-
MEHTBI 000MX HCaTbHBIX TUIIOB mpolecca. C TOUKH 3peHHs HAeaIbHON

! Axaesep A. C. Poceusi: ucropuueckuii onsir. T. I. M., 1991. C. 332—333.

2 B 9710ii m1aBe BBHY 6e36peKHOCTH TEMBI HE PACCMATPHBAIOTCS IAPHATCKUH 1 APY-
T'He, OTHOCHMBIE HAMH K PEITMKTOBBIM, THITHI Iiponecca. K HUM MpUMEHMMBI XapaKTepHCTH-
KH, ITaHHBIE PaHee PH OIIHCAHUH 0OBHHHUTEIBHOTO CYI0TPON3BOACTBA, OOUMHHOTO A03HA-
HHS, BOTYHHHOTO Cy/la W YrOJIOBHO-aIMUHUCTPATHBHOH PacrpaBsl.
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TUIIOTIOTHU, HCTOPUYECKHUE, TAaK )K€ KaK U JEeTHUCIaTUBHEIE, (OPMBI — 3TO
cmewannble ghopmel cymonpon3poncTea. [Ipuuem nerucnarushbie dop-
MBI — CMEIIAHHBIE BIBOMHE, TaK KaK B HUX HEPEIKO COCHUHSIIOTCS HE
TOJIBKO COCTS3aTeJIbHBIE U PO3BICKHBIE IIPU3HAKH, HO U DJIEMEHTHI pa3and-
HBIX ucTopudeckux ¢opm. [Ipumep — Poccust, yronoBHEIH mporece Ko
TOpPOH TPAIMIMOHHO COYETAeT YepThl (DPAHITY3CKOW U repMaHCKON MOieNneH,
K KOTOPBIM B IIOCHEIHNE TOIBI IIPUMEIIHNBAIOTCS OTAEIBHBIE 37IeMEHTHI, 3a-
HUMCTBOBAHHbIE U3 AHIIUHCKOTO CYJOIPOU3BOICTBA.

Mesxy pa3iuuHbEIMA MOP(OIOrHYECKIMU TUITAMH ITPOIIECCa HET JKECT-
kux G6aprepos. VX BousHUE APYT Ha Apyra MMENO0 MECTO BCErna, HO B CO-
BPEMEHHOM MHpE OHO BO3pacTaeT. AHIIMNCKas mponenypa habeas corpus
ITPOHHUKAET B 3aKOHOAATEIHCTBO MPAKTHIECKH BCEX LUBUIM30BAHHBIX TO-
CYAapCTB, & BOIIPOC O BBEIEHMH (hPAHIlY3CKOTO IO CBOEMY IIPOHCXOXKIC-
HHUIO HHCTHTYTa IPOKYPATyphl BCEPhE3 paccMaTpuBaeTcs B Benukobpura-
nun. Hemerkue mredheHb! OHY 3a APYTOH «IIOKOPSIOT) EBPOIICHCKHE CTO-
JIMIBI, CMEHSS KJIACCHYECKHH CyJ IMpUCSUKHBIX, a B Poccum BBOmUTCS
IpenBapUTeNbHOE CIyIlAHWe Jena B Cyle —— AaHaJor AaHDIUHCKOTO
preliminary hearing. Muorue rocynapctsa Appuku, Manoxuras u Jlansue-
ro Boctoxa, HexoTopble apabckue CTpaHsl, Takue Kak Ajpkup u TyHuc, B3a-
MEH CBOMX TPAIHIHOHHBIX CYHCOHBIX (HOpM HepeHsUTH (GpaHIy3CKyI0 MO-
Jlenb Ipolecca, a anruickui tutl, noMmumo CesepHoll AMepuKkH, ABCTpa-
iy, HoBo# 3emaniuu, B3sT 32 00pasel B OTACIBHBIX (AHITIOS3BIYHBIX)
appuKaHCKuX cTpaHax. BMecTe ¢ TeM BOSMOXKHOCTH IS PELIEIIIMH MHBIX
ucropudeckux Gopm He Oesrpanmunbl. Hanbonee spkuit mpumep — me-
MoHcTpatuBHb oTkasz l'epmannu (YIIK 1877 r, pedopma OmmuHrepa
1924 1., nTUKBUAAIHS HHCTUTYTA PEIBAPHUTEILHOTO CYAeOHOTO CIIeICTBUSL
B 1974 1) 1 psna npyrux, B TOM YHCJIE ¥ HETePMAHCKUX, CTPaH,! OT UCIIOMb-
30BaHUS paHee IPHMEHSBIICHCS TaM (PaHIy3CKOH CHCTEMBI CYHOIIPOU3-
BOJICTBA. DTO 3aCTaBIET IIPEIIONAraTh, YTO CYIIECTBYIOT HEKUE 0OBEK-
TUBHBIC HHBAPHAHTHBIC IPESIIIOCHIIKH U (DOPMUPOBAHUS T€X MM MHBIX
MOP(OTOTUUECKIX THUIIOB (HUCTOpHYECKHX (OpM) CYIOIPOU3BOICTBA.
VmeTs ajiekBaTHOE Mpe/CTaBIeHHE 00 HCTOPHYECKOH (opMe, K KOTOpOon
MIPUHAUIEKUT CYAEOHBIN MPOIECC KOHKPETHOM CTPaHBI, U TOPOJHUBIIUX €€
MIpUYMHAX TaK XK€ BAXHO, KaK, HallpUMep, IPaBIIIFHO OIPEIEIUTh Y Yem0-
B€Ka IPYIIy KPOBH — IPUMEHEHNUE HECOBMECTUMOM KPOBH MOXKET OKa-
3aTbCs CMEPTENBHBIM. TPyAHOCTh B TOM, YTO IPUYMHBI CYILIECTBOBAHHUS ap-
XETHITOB CYJOIPOU3BOJICTBA BEChMA ITyOOKH 1 MMEIOT HE COBPEMEHHO-TI0-
JAUTHYECKOe, a ucropudeckoe oObsacuenue. [lomuruueckue Oypu
IIPOHOCATCA HaJl STUMH IIyOHHHBIMU TEUCHUAMH, BBI3BIBAS HA TOBEPXHOC-

1
1972 r.

Tak, Kamepyn orkasancst oT GppaHIy3CKOTO HHCTHTYTa CyneOHBIX clefoBaTesneil B
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TH 3aBUXPEHISI H BOJOBOPOTHI, HO Ha MPOTSHKEHHUU LeJIBIX CTOIETHH HE B
CHJIaX M3MEHHUTH [TIABHOTO HAIlpaBlIeHus ux JBrokenus. [lepen naHHOM pa-
00TOI He CTABUTCSA IETb PACKPHITh BCE TPUUHHBI M YCIOBHS, CHOPMHPO-
BABIIME UCTOPHYECKHE TUITBI (1715 3TOTO IOTpeboBanock Obl OTIEILHOE HC-
ClIeIOBaHKE), HO 0003HAYUTH OCHOBHBIE M3 HUX MBI BCE JKE ITOMBITAEMCS.
Tak, Harpumep, cBoeoOpa3ue AHIITHICKOTO, (PPAHILY3CKOTO M TepMaHCKOrO
THIIOB YTOJIOBHOTO IMPOLieCcca BHI3BAHO HE Pa3HOCTHIO ITOJUTHYECKHX pe-
’KHMOB (BO BCEM 3aI1aTHOM MHpE OH JTHOepaIbHO-IeMOKPATHYECKHUI) U 1a-
JK€ He KYJIBTYpHO-3THHYECKUMH OTIMYMAMH (Hapozs! 3anaaHod EBporsl
BO3HHKIIH IPHMEPHO B OJIHO BPEMsl, POJICTBEHHBI MEX Ty COOOH 1 4yBCTBY-
IOT CBOIO CYTEPITHHYECKYIO M [UBUIM3AIMOHHYIO OOIIHOCTE), a IPEXkIe
BCEro YHHKATBHOCTBIO HCTOPUYECKOTO ITYTH, TPOWAECHHOIO KaKIOH M3
9THX EBPOIEHCKHUX CTpaH. Takoi apXeTHII CyJ0NpOM3BOACTRA, KaK MIapHaT,
00513aH CBOMM BO3HHKHOBEHHEM LHBHIH3AIMOHHBIM U PEIMTHO3HBIM 0CO-
OEHHOCTAM MyCY/IBMaHCKOIO MUPa, KOTOphIe TaKke 00yCIOBICHBI CBOUMHU
HCTOPUYECKUMHE MPHYHHAMH. MOXHO CKa3arh, 4TO B 0OJIMKE ITHX Cyneo-
HBIX (DOPM BHHOBHBIX IIPECIIeAyeT BCsI UCTOpHUS denoBeuecTa. OHU cylie-
CTBYIOT HE3aBHCHMO OT HAIIEro BOJIEU3BSIBICHHUS, H0O «...Mbl HE BOTIBHBI B
HACIEIUH OTIOBY. !

Yro ke KacaeTcst HAllMOHATIBHBIX JIETHCIATHBHBIX (POpM, TO UX MOAUHN-
HEHHOCTbH TOJIUTHYECKOH cucteMe Oosee ogeBuaHa. OHH, KaK MPaBUIIO,
OTPaXkAIOT TO COOTHOIIEHHE MEX/y IIPaBOBBIM CTATYCOM I'DaXK/IaH, C Of-
HOM CTOPOHEI, U TOCYJaPCTBEHHBIX OPraHOB — C IPYTOi, KOTOPOE JKeNaeT
COXPAHUTH JAHHBIN MOJIUTUYECKNI PEKUM. 3aBHCHMOCTH 9THX (OpM OT
IONUMTHKHY CHIIbHA ¥ B 3HAYUTENILHOM CTeneHn cyObexTiuBHa. Tak, MHOrHE
cTpanbl BocTounoit EBporiel, okazaBiinecs 1nocie BTopoil MUPOBOH BOH-
HBI B cepe nonutudeckoro BuusHus Coperckoro Coro3a, pelniuinuch B3a-
MEH CTaphIX, «OypiKya3HBIX», BBECTH y cebs «coluanucTHIecKue» dop-
MBI yTOJIOBHOTO CYAOIPOU3BOACTBA, KOTOPBIE LODKHBI ObIIH 110 IPUMEPY
CCCP obcnyxuBaTh «AUKTATYpy IPOIETapUaTay U 60POTHCS C «KJIACCO-
BBIMH Bparamm».> OCHOBHBIMH HX IIPU3HAKAaMH CTAIH peoliiajaHue po-
3BICKHBIX Hagas HaJl COCTA3ATeNbHBIMHU (MIOI4EpKHYTas O(QHIHAIBHOCTD,
BCECHJIME OPraHOB JOCYHCOHOTO IPOM3BOMACTBA, IMIEPTPO(UPOBAHHAL
POk IPOKYpopa, HaJ3UPAIOIIEro He TONBKO 3a IPe/IBapUTEIIbHBIM pac-
CIIEJIOBAHKMEM, HO U 3a CyZOM, OOBHHHTE/ILHBIE TIOJTHOMOYMS Cy/a, BO3-
MOXXHOCTh TIEPECMOTpa CyAeOHBIX PEIIEeHUH, BCTYIMUBIINX B 3aKOHHYIO
CHILY, H T. /I.), IPHKPBITOE AEMOKPAaTHYECKOH (hpaseonoruei, a Takxke oco-

V' Maxcumunuan Bonowun. Heonamumas kynuna: Poccus,— CTHXOTBOPEHHMS U 110~
amsl. CII6., 1995. C. 302.

2 Cwm.: Kapee JI. C., Paoviog B.I1. CynoycTpoicTBO U YrOTOBHBIH MPOLECC CTPaH Ha-
poaHoi aemokparun. M., 1959. C. 15—16 u np.
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OEHHO «4yTKOE pearnpoBaHHe Ha TPeOOBAHHS YTOJOBHOW TOIUTHKID.'
ITocne «camopocriyckay couuani3Ma TIpoleccyanbHble (OPMbI ITHX
CTpaH cpasy ke BEpHYIHCh B IPEKHEE PyCIIO. 31ech He ObIII0 «TEKTOHHU-
YECKOr0» CMEIIEHHUS! apXETUIIOB — OHHU IPOCTO €IIE He YCIeNIH CHBH-
HYThCS C ME€CTa, H3MEHIINCH JIUIIL BHEITHHE 3aKOHOAATENbHbBIE (DOPMBI.
DTO OTHOCUTCS KaK K CTpaHaM «HapOAHOH AeMOKpaTHm», Tak u Kk CCCP.
Huxakoro npuHIMIAAIEHO HOBOTO, «COLHATHCTHYECKOT0» apXeTHIIA CY-
JIONPOM3BOZCTBA TAK M He BO3HUKIIO.” [IpH3HAKH JIETHCIATUBHBIX (HOPM
MEHEe YCTOMYMBEI, YeM IPU3HAKH (OPM MCTOPUYECKUX, I1OJ] BIUSHUEM
MOMEHTA OHH CTIOCOOHSBI JIETKO H3MEHATHCS, HO TakKe OBICTPO U BO3Bpa-
LIATECS K MCXOAHOMY THITY. JIMIIb B OTAENBHBIX CIIydYasx IOCPENCTBOM
JIETHCNIATUBHBIX H3MEHEHHI ITPOUCXOIUT CMEHA HCTOPHYECKIX (opM —
TaMm, IJe AJs 9TOTO BhI3peau 00beKTHBHBIe yCcaoBus. Ecnu aTux ycnopui
HET, BHELTHASL cMeHa (hopMbI Iporiecca OyaeT UMETh YHCTO OyTadopcKuit
XapakTep, KOIna ke OHM eCTh, U3MEHEeHHe JIETHCIATUBHON (OpPMBI, KaK
NPaBUJIO, COBITA/IAET C U3MEHEHHEM UCTOPUYECKOro Tuna. Mrak, ncropu-
qecKue (OpPMBI KOHCEPBATHBHBI, HO KOHCEPBATH3M B IOPUCIPYAECHIMU
©CTb CKpPBITAs II0XBAJIA.

Bnpouem, Hapsgy C ONpeAeneHHOH HHEPTHOCTBIO HCTOPHYECKHX
(hopM B COBpEeMEHHOM MHUpPE 3aMETHA U ApYTas TeHIEHIIHA — HPOLEecC UX
CHHXPOHHOTO pa3puTusl. Haumnas npubnusurensHo ¢ cepenunsl XX B.,
HaOMpaeT CHIly MEX/IyHapOAHO-IIpaBoBast yHu(UKanus GopM yroJoBHO-
ro nponecca. Ee neiTMOTHB — KOHIIENILIUS [1paB YeoBeKa. B nenom psane

Y Jlybenckuii A. H. Oprauu3alus NpeaBapUTeNbHOIO paccie0BaRus B 3apyOeKHBIX
CoUMaNHCTHYECKUX rocyaaperax. M., 1977. C. 4. Tak, Hanpumep, 3a BpeMs CylIeCTBOBA-
Hug YITK PCOCP 1960 r. B vero 66u10 BHeceHO cbinie 400 H3MEHEHHUH 1 TOTONTHEHNUH, TO
€CTh OHH Ipoucxoannu noutu exemecsuno! (Cum.: Casuykuii B.M. YronoBHsIi npouecc
Poccuu Ha HOBOM BHTKE JieMOKpaTu3amuH, c. 96). Takas 4acTOoTa H3MEHEHHH CBUETENb-
CTBYET O TOM, 4TO JErHcaaTuBHas (Gopma yroJoBHOIO CYJONPOH3BOACTBA paccMaTpHBa-
JIaCh B KAYECTBE MOCHYIIHOIO HHCTPYMEHTA A PELICHUA TEKY X NOMHTHICCKUX 3a/1a4.

2 Kocsenno s1o noareepkaaercs A, M. JlybeHckuM, KOTOpPSIIt, TOBOps 06 yrolI0OBHOM
Hpolecce COUNATHCTHIECKHX TOCYAapCeTB, oTMedan: «IIpeeMCTBEHHOCTh YTONOBHO-NPO-
eccyanbHOH (GOpMBI BEIpaXkanack TaKkKe B TOM, 4TO JaXKe B CIy4asX, KOrjga A0BOCHHBIE
YTOJIOBHO-TIPOLIECCYaTIbHBIE KOACKCHI OBIIN OTMEHEHBI, NPEdCHUE NPOYeccyanshsie npasu-
na 6 onpedenennvix npedenax (Kypcus Moit.— A. C.) 65UTH BOCITPOM3BEICHBI B HOBOM 3aKO0-
HOJATEeIbCTBE, HO IPH HTOM MOJHOCTBHIO M3MEHHIIACh UX KJIACCOBAs CYIIHOCTB, QYHKIIHO-
HAJIbHAsS HAaNpaBJIEHHOCTH M leHHOCTHas Xapakrepuctuka» (Jlybenckuit A. U. Opranusa-
LN TIPEABAPUTENBHOTO PACCIeA0BAHMUA. ... , C. 6). UTO 9TO 32 MPE/IENEL, B KOTOPHIX CTaphIi
MpolEece He PEIIMIINCE TPOHYTH Jaske kKoMMyHucTsI? Hanpumep, B IIP cyapl, kak 1 npHHS-
TO B MpONECcCe repMaHCKOTO THIIA, IIPOXOIDKAIN IPHHUMATE YJaCTHE B IIPEIBAPHTEIbHOM
paccieloBaHNH IPH PEUIEHHH BOTIPOCOB, KACAIOIIHXCA HENPUKOCHOBEHHOCTH JINYHOCTH U
JKMJTHINA, & 3aI[HTHHK — y4aCTBOBATh B CIICICTBEHHBIX ACHCTBUAX M 3HAKOMHTBCS C MaTe-
puanaMu pacciaeoBaHus enie 10 ero 3asepuienus. Ha Ky6e (xoTs B CHIBHO ype3aHHOM BH-
ne) u ocoberno B FOrocnasuu GBI COXpaHEH HHCTUTYT CYAEOHBIX cIeoBaTeneH, THITHY-
HBIH UTA GpaHIy3cKoit neTopHueckoit gpopmsl mpouecca. Jaxe 8 CCCP, kak 6yaer nokasa-
HO B JlalibHeHIIem, CoXpaHuics (HpaHiy3CKHil apXeTHIl yTOJIOBHOTO CYAONPOU3BOJACTBA,
XOTS 1 B €T0 yCTapeBIIeM BapHaHTe, 00pasiia HaroaeoHoBckoro Koaekca yronoBHOro cies-
crBua 1808 1.



001Ienpu3HAHHBIX HOPM KaK JIOTOBOPHOTO, TaK U OOIIETO MEKIyHAPOI-
HOTO TpaBa (MEXIyHapOIHbIC CTAHIAPTHI) COOEPIKATCS YCIOBHUS, MPOIe-
JIypBI ¥ TapaHTHHU TPOLECCYaIbHOMN AesITeIbHOCTH, IIPU3BAHHBIE 0bectie-
YUTH B 3TOM cepe 3D eKTUBHYIO 3alHUTY I'YMaHUTapHBIX npaB. OcobeH-
HOCTBIO MEXIYHAPOAHO-TIPABOBBIX HOPM, ITOCBSIIEHHBIX YTOJIOBHOMY
[IPAaBOCYAHIO, SIBISIETCS TO, UTO B OCHOBE CBOGH OHU UMEIOT BHIPAKEHHYIO
MyOIUIHO-COCTA3ATENBHY 0 HACONOrH0. TakuM 00pa3om, MOCPEACTBOM
MEKIYHAPOIHOTO MpaBa CKIaBIBAIOTCS IPEAIOCHUIKY 7SI IO CTEeHHO-
ro (OpMHUPOBAHUS HEKOH YHUBEPCANLHOU UCMOPUYECKOU (opMbl CYIO-
IIPOU3BOJICTBA, Oosee IPUONMIKEHHON K HICaTEHOMY THILY, HEKENIH JIH0-
0ast U3 CYIIeCTBYIOIINX HBIHE.

Wrak, n1aBHOE PAaKTHYECKOE 3HAYSHIE UMEET BOMPOC: KAKHE MPH3HA-
KH TIPOLIECCa OTHOCATCS K HCTOPHUECKOH, a KaKue K JIerHCIaTUBHOHN hop-
Me? JIpyruMH CIIOBAMH, Y0 B TOM WIH MHOM IIPOLIECCE SBIISETCS CBOETO
pOZia «yCTaBHBIM KaIlUTAJIOM» W He MOIeKHUT IPOU3BOILHOMY H3MEHe-
HUIO, @ 4110 MOXET OBITh IPEIMETOM 3aKOHOAATENIBHBIX IKCIIEPUMEHTOBR?
OTBeT Ha HEro, KaK MBI BEIICHUIIH, CJIEyeT UCKaTh B chepe IPHUNH U yC-
JIOBUH, C(hOPMUPOBABIINX TO MM HHOE HALMOHAIBHOE CYIONPOU3BOI-
CTBO, TO €CTh B ucmopuyeckou obnacti. [IpuueM mpocras sMIipudIeckas
KOHCTATalMs HCTOPHYECKHUX (haKTOB eIle He JACT HaM pelleHus npoodiie-
MBI. 371eCh BaXHO OIpPENeTHTh OOLIYIO COyuonozuyeckyio TEHIASHIUIO
pa3BUTHS, IOJITOBPEMEHHbIE TIPUUUHBI U YCJIOBUS, KOTOPbIE, KOTJA-TO 110~
POAHB JAHHYIO (hOpMY, IPOFOIDKAIOT OIIPENEIIATH €€ JINIO U B HACTOSIIHE
MOMEHT. B T0 ke Bpems ropunnyeckie (opMbl, BOZHHUKIIHE B HCTOPHUEC-
KOM IIPOILJIOM, YACTO MPOSBISIFOT CIIOCOOHOCTh K BEDKMBAHUIO B HOBBIX
YCHOBHAX, HAIONHSCH JPYTHM COIMAJbHBEIM comepxanneM. OmHako
IIpEeBl TAaKOH MOJepHHU3alluy He Oe3rpaHHyHbl, U eCIH cTaphie (hopMel
TOISITCS UL HOBOTO COZIEPIKAHMUS, 3HAYUT B OCHOBE ¥ TOr'0, U JIPyroro Je-
KaT HexHe IyOHHHbBIe 00mMe NPUYHHBL, U0 KMo comeopun eHeuinee,
comeopun u enympennee. Hakorer, cienyet 100aBUTE, YTO HCTOPUIEC-
KM 1 COLMOJIOTHYECKUI TTOXO/bI JOJDKHBI HOMOMHATECS 2eozpaguyec-
Kum, 10O IPUYHUHBI U yCIOBUS CYLIECTBOBAHMS apXeTHIIA CY0IPOU3BOI-
CTBa, OOIIETO IS LeIOH MPYTIIEI HAHOHAIBHBIX CHCTEM, I0JKHBI HMETh
OIIpEIENAIONIEe 3HAYCHUE U ISl KAXKIOH U3 HUX.

§ 2. AHIVIMWICKASI ®OPMA YI'OJIOBHOI'O
CYIOIPOH3BOICTBA

Peus unet uMenHo 06 ucmopuueckoii popme, a He O COBPEMEHHBIX aH-
IIMICKOH, aMEPUKAHCKOHN MIIM aBCTPaJIMHCKON HAIMOHAIBHBIX CHCTEMAaX
CYZOIIPOU3BOACTBA. AHIIMHCKUM apXETHIT TIOCITY)KHJI HCXOAHBIM 00pa3-
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L[OM JAJIs BCEX ITHX JIETHCIIATHBHBIX (h)OpM, KOTOpBIE B JETAJAX MOTYT OT
HETO OTJIHYATEHCH.

AHIIHACKUH THIT CyIOTIPOM3BOACTBA CUHTACTCS Hauboee OIM3KUM K
«HHCTOM» cocTa3atensHoi Monend. Mcropudecku oH chopMHUpOBaCs B
YCIOBHAX aHIJIMHCKOTO OOLIEro mpaBa U B OCHOBE CBOEH MMEET IOpHIH-
yeckuil 00bI4ail i cyneOHple npeleaeHTsl. [[09ToMy BCe MONBITKH «IIepe-
CaIUTh)» €ro IEIUKOM C aHIJIUMHUCKON CyneOHOM MOYBbl HA KOHTHHEHTAIb-
HYIO, TIle TIPABO Pa3BUBAETCS, TVIABHEIM 00pa30M, 3aKOHOAATEILHBIM ITy-
TeM, ObUIM oOpeueHbl Ha mpoBal.! AHrIHICKas mpaBoBas JOKTPHHA —
JaCTHO-UCKOBAs, TO €CTh TEOPETUYECKH HCXOJHUT U3 TOT0, UTO ITyOIHYHBIE
OpraHbl YTOJIOBHOTO MPECIeIOBAHMUS ITOJIB3YIOTCS B IIPOIECCE TAKUMHU K€
IpolieccyalibHBIMH TIpaBaMU OOBHHHUTEINS, KaKue MOXKET MMETh Jiroboe
yacTtHOE nu1o. [Tpokyparypa oTcyTCTBYeT, QyHKITUIO OOBHHEHHS OT HMe-
HHM FOCYJapCTBa BHIIOIHIET ITONHUIHS (4acTO ¢ [MOMOIIBIO aABOKATOB) HIIX
aTTOpHEH — a/IBOKATHI Ha Cayx0e y rocymapcTa. COXpaHSIIOTCS TaKxke
KOPOHEPBI, KOTOPhIE 110 HEKOTOPBIM KaTeropusM Aed (0 CMepTH Jroaeh
IIpH HEOOBIMHBIX WM IOJ03PUTENBHBIX 0OCTOATENBCTBAX, MOXKApax H
T. [.) IPOBO/AT PAcClieIOBAHMUE, [TOCIIE 3aBEPIICHHs KOTOPOTO MOTYT Iie-
penark zAeno B cyd. bonbiioe 3HaueHHE MMeeT MpoUeaypa CyneOHoi
IpPOBEPKHU 3aKOHHOCTH apecTa, u3BecTHas Kak habeas corpus. IIpensapu-
TeNBHOE CIIeNCTBHE, Wi cilymanue (preliminary enquiry, hearing), mpo-
H3BOJIUTCS COCTA3ATEIbHO, B CyIeOHOM 3acelaHHH IO PYKOBOACTBOM
0c000r0 CIEeICTBEHHOIO CYAbH — MHPOBOTO, MArucTpara — MpPH aKTHB-
HOM y4YacTHHU CTOPOH. [ J1aBHBIE 3aa4 IPeIBAPUTENBHOTO CIIYIIAHUI —
NpeabsIBICHIE TEePBOHAYAIBLHOrO oOBuHeHHs (process a charge,
presentment), pemeHne BONPOCOB O JOILYCTUMOCTH ITOJIOKEHHBIX B €r0
OCHOBY JIOKA3aTe/IbCTB U BO3MOYKHOCTH IPOHODKEHHS apecTa 00OBHHse-
Mmoro. ITo nemam o npecrymieHUsx HeOOIBIOM THKECTH YK Ha 3TOH cTa-
JIMU ITpOIIecca ¢ Coraacus 0OBUHAESMOTO MOXKET OBITh BBIHECEH IIPUTOBOP.
Mupogsle cyapu (justice of the peace) He IMeIOT OpraHU3aIMOHHOTO OT-
HOIIEHH K Cy/iaM, KOTOpble OyIyT paccMaTpuBaTh [EJIO MO CYIIECTRY, H,
TakUM 00pa3oM, TIOCIeHIE HUKAK HE CBA3aHbl PEIIEHHAMH MUPOBBIX CY-
Jled, CAaHKIMOHUPYIOUIMMU OOBHHHUTENS (O COHEpKaHUH IO CTPAXEH,

! TlonsITKa «aKKIMMATH3ALMNY AHIIHICKOH Cyne6HOMH (opMBI Ha KOHTHHEHTE BIIEp-
BBIE OBbIIa NpeAnpuHsTa BO Bpems Benukoit @pannysckoit pepomronun. Jemyrar beprace
roBOPHJ B YUpenutenbHoM coopanuu: «Camoe Jydiiee, 4To Ml MOJKEM CZIeNIaTh, 3TO 3a-
MMCTBOBATh aHIVIMHCKHE CyaeOHbBIE MOPAAKH, KOHEYHO, C HEKOTOPhIMH YIyYIICHHAMH B
noapobuocTax» (CMm.: [Tonsnckui H.H. Bompocs! TEOpUH COBETCKOTO YTOJIOBHOTO MPOLEC-
ca, ¢. 33). Jlekpetom ot 16 centsabps 1791 r. 6bln BBENEHB CyMMapHOE MPOH3BOACTBO Y
MUPOBOTO CyIBH 10 THITY PEABAPUTEIHLHOTO CIYIIaHHs, 00BUHUTEIBHOE XXIOPH H CYA IPH-
csokHBIX. OfHako yxe B 1808 . HanoneoHoBekHi Kojieke yrooBHOTO CIEICTBHUS O3HAME-
HOBAJI BO3BPAT K HAMOHANBHBEIM (IIPOKYPOPCKO-CIAEACTBEHHBIM) hopMaM NpeaBapHTesb-
HO# MOATOTOBKH JieJl, YCTAHOBIIEHHBIX erlle oproHancoM 1670 r. Jlronosuka XIV, xors cyn
IPUCSDKHBIX OBUT COXpaHEH.
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[IPOBEICHUHU OOBICKOB, IPYTHX HPUHYAUTEIbHBIX Mep, JaJIbHEHIIEM IPO-
JBIDKEHHH OOBHHEHHA). B CBOIO ouepenn, HE3aBHCUMOCTH MUPOBBIX CY-
Jiell rapaHTHPOBAaHa, B YaCTHOCTH, TEM, YTO CBOM OOS3aHHOCTU OHH BBI-
MOJHAIOT, KaK MPaBWIO, Ha OE3BO3ME3/IHOM, TIOYETHOHM OCHOBE.! DneMeH-
TOM JJaHHOHM MCTOPUYECKOH (DOPMBI ABJISIETCS M TAK HA3bIBAEMOE OOIIBILIOE
cropH (grand jury), KOTOpOe IO IeNaM O TSHKKHUX OPeCTYIUICHHSX IPHHU-
MaeT pelleHHe O NpeaHuy 00BUHAEMOTO0 Cyay (committal), a Takxke Mo-
JKET CaMO IIPOBECTH CBOE pacCieNOBAHHE M COCTABHTL OOBHHUTEILHBIN
aktT.> JlanpHeliee cyneOHOe pa30UpPaTeNIbCTBO OCYIECTBIIAETCS B Cyle
npHCsHKHBIX (trial jury, trial per pais), mpuueM IOpH NPHCSUKHBIX (petty
jury) pemaet BOIIpOC O BUHOBHOCTH 0OBHHIEMOT0 CaMOCTOSATENILHO B He-
3aBucuUMO OT mpodeccuonansHbix cyned (legal profession members,
gownsmen), KOTOpbIe JTUIIb MPUMEHSIOT 3aKkoH. [lepecMoTp cyaeOHBIX
peuIeHuH OCYyLIECTBISIETCS TONBKO B aleUBIIMOHHON (hopme, HO onpaB-
JIaTeNIbHBIN IPUTOBOP HE MOKET OBITH NEPECMOTPEH.

HemoctaTtkom Takoro MOCTPOEHHS IIPEIBAPHTENBHOIO CIIEACTBH
CUMTACTCS] OTHOCUTENbHAS TACCHBHOCTD Cya, TaK KaK HHHI[MATHBA Be-
JEeHHA Aesa IPUHAIIEKHUT B OCHOBHOM CTOPOHAM H «CAMO/ICSTEIBHOCTH
CJIEICTBEHHOHN BIACTH OTCYTCTBYeT».> DTO OGBIYHO CBI3LIBAIOT C HaCT-
HO-HCKOBOM (hOpMO¥ aHTTTHHCKOH cocTszarenbHOCTH. O1HAKO BOIPEKH
YCTOSIBIIAMCS TIPENCTABJICHUAM CJICICTBEHHBIH 3JEMEHT BCE K€ IpH-
CYTCTBYET B COBPEMEHHOM aHIJIMHCKOM IIpoOIecce, XOTs U B CHIIBHO pe-
JyIHUPOBAHHOM BUJIE.

«B neHcTBUTENBHOCTH COCTA3ATENbHAS CHCTEMa ropas/io MeHee COCTA3ATEbHA, YeM
JIyMarOT MHOTHE JIFO[IH ... — HMes B BHIY aMEpPHKAHCKOE CyI0TPOH3BOJICTRO, et Jloy-
perc @puaMaH. — AMEPHKAHCKHE CyIbH HE BCET/Ia ABISIOTCH Oe3rTacHBIMU CBHAETETAMU
cyae6Horo npouecca. OHH ynpaBIOT XOA0M CyAeOHOTO CITyIIaH s Kak SBHLIMH, TAK H OI1-
DPeIeTEHHBIMI TOHKHMH, CKPBITBIMH OT HENPO(ECCHOHANBHOTO B3MIAAA JACHCTBHAMID.

' Ewe B 1391 r. anmmmiickuit kopos Prvapy [ 3anpeTun BeiaBath HM KaloBaHbe, H,

XOTst 0c000¥H MOMyNIApHOCTH Pryapay 9Ta Mepa SBHO He TpUOaBHIIA — OH yMEp B TIOPBME B
1400 r. — aeHer MUPOBBIM CY[BSIM C TeX rop Oosnblre He aaBaii. [losxanyil, eIHHCTBEH-
HBIM HCKITIOYEeHHeM ObLT rucaTens [ eHpy OUIANHT, KOTOPBIH ABISUICS K TOMY YK€ H MHPO-
BBIM cyabel BectmuncTepa. B 1748 1. or go6miics 0T aHIIMHCKOTO NPaBUTE/ILCTBA TPEAOC-
TaBICHUA cpeAcTB M3 (onma CHKPET-CepBUC IS BBHIUIATHI KANOBAHBA CO3AHHON MM
ciryx0e MEepBBIX aHIMIHHCKNX JETEKTHBOB — TaK HA3bIBAGMBIX O0y-CTpHT-paHHepoB. Cie-
AYIOMIUM IIaroM ObUIO BBEACHHE, OOBIYHO B I'YCTOHACENEHHBIX FOPOAAX, AOIDKHOCTENl
TUIAaTHBIX MAarUCTPaToB, HAOUpaeMbIX U3 YHCIa OappHCTEPOB M 0OJIAAAKOIIMX MOJIHOMOYHS-
MH JBYyX MHPOBBIX CyAeH-HeropucToB. OmurauynBaeMble MarucTparbl (hOpMaibHO TaKKe
CYHTAKOTCA MUPOBBIMHU cyabamu (Magistratesr Courts Act, 1952).

2 B AHDIHM 3TOT HHCTHTYT Ol yripasaHeH B 1948 . B Hactosiee Bpems Gombuioe
xiopu coxpanunochk B CIHA, rine ono 3axpenneno B Konctutyuun (nonpaska V).

3 @ounuyxuii M. 5. Kype yronossoro cynornpoussoznctsa. T. I1. C. 371.
4 Cm., Hanpumep: Mewyepsikos FO.B. ®OPMEI YrOIOBHOTO Cy/0NPON3BOJCTBA, €. 71.
> ®pudman JI. Beenenue B amepukatckoe npaso. M., 1993. C. 61.
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TpaauIHOHHO MPeanonIaraeTcs, 970 COOCTBEHHO YIOIOBHEIH MPOIEce
HauWHAETCs 3[AECh TOJNBKO B CYyIE, a BCS NPEAIIECTBYIOMAs OArOTOBKA
(investigation) 3T0 cdepa HenpouecCyalbHbIX, aIMHHHUCTPATHBHBIX
npaBooTHomeHuH.! Ha camoMm [iene monuius ¥ Apyrue OpraHsl myonud-
HOTO ITPECIeOBAHMS TIPOU3BOIST O Cy/Ia HE TOJILKO OIlepaTHBHO-PO3bIC-
KHBIE MEpOIIPUATHUS, HO U apECTHhl, TOMIPOCH], OOBICKH, OTIO3HAHUS U JpY-
rUe JAeWCTBUS M0 COOMPAHUIO U MPOBEPKE JOKA3ATENbCTB, PyKOBOACTBY-
SCh TPH 3TOM BBIPAOOTAHHBIMU (B OCHOBHOM Cy/neOHOM NpPaKTHKOI)
npoyeccyanvhbimu TipaBmiiamMu. JlocyneGHas MOAroTOBKa, TAKUM 00Opa-
30M, (haKTHUECKH IPEICTABIAET COOOH YaCTh YTOJIOBHOIO IIpOLecca, XOTs
U HauMeHee (OopMaTH30BaHHY0.?

WHorna 310T THI Ipolecca TaKKe HMEHYIOT «AHITIOCAKCOHCKUMY. DTO
HETOYHO, TaK KaK paccMarpuBaemas ucropudeckast popma uMeer mMaio 00-
IIET0 C TOM PasHOBHIHOCTBIO CY[OIPOM3BOACTBA, KOTOPAs CyILECTBOBAJIA Y
anmiocakcoB. JIo Hopmanzckoro 3aBoeBanus (1066 ) B aHITIOCAKCOHCKOM
00ILIECTBE UCTIOIB30BAIUCE JIBE XapaKTEPHBIE IS BCEX TEPMAHCKHUX [UIEMEH
IpeBHUE (HOPMBI CYIONPON3BOACTBA: YIIPOILEHHAS — MPHU 3aCTHKEHUH TIpe-
CTYITHHKA C ITOJIMYHBIM, KOTZIa K 3aIeprKaHHOMY Cpasy ke, 6e3 Kakoro-imbo
Ipolecca A0KA3bIBAHMSI, IPUMEHSIN Haka3zaHue,” i OOBHHUTENbHASA, CONPO-
BOXKIABILASICSL COTIPUCSHKHUYECTBOM, TIOPYHHUTENILCTBOM JI0pa (xnadopa),
OUHCTUTEINIHHOM NPHCSToN ¥ npuMeHeHrneM opramuil.* Huuero mogo6Horo
(3a MCKIIFOYEHHUEM, TOXKAITYH, HHCTUTYTa JINYHOTO IIOPYYHTEJILCTBA), a TEM
GoJ1ee YHHKaIBHOIO COBPEMEHHBIH MPOLIECC AHITIMHCKOTO THITA H3 aHITIOCAK-
COHCKHX CyIeOHBIX IOPSIKOB HE YHACTIEHTOBAL.

Brpouem, HEKOTOpHIE HWCCHIEAOBATENH MOJATAKT, YTO B YOHTAMKCKOM KOZIEKCE
(Wantadge Code), npunsaroM npu kopoie Dtemspese I1, B KoTopoM yIOMHHATOCE O KIATBE
ABCHAAUATH BBICIIHX TAHOB M CYIbH (reeve) B TOM, YTO OHH «HE 0OBHHAT HEBUHOBHOTO U HE
CKPOXOT BUHOBHOI'O», OTPAKEH CAMOCTOATEIIBHO «co3peBumﬁ HAa aHTJIOCAKCOHCKOM MOYBE»
HHCTHTYT 0OBHHHTEIBHOTO )K}OpH.S OIIHHKO ,nammﬁ JOKYMEHT AOMYCKA€T pa3jIuYHbIC
TOJIKOBaHHA. qubmax, YTO HMEHHO Ha KPYTHBIX 3€MJIEBJIA/ICIIBIIEB (xna&bopz{os), K KOUM
OTHOCHIIMCH M AHITIOCAKCOHCKHE ABOPAHE-TAHBI, BO3JIarajloCh MTUYHOE MOPYYHTEIECTBO 32

3ajiepXKaHue B TeueHue 12 MecsIeB 1 ABKY Ha Cy/ MOA03PEBAEMBIX WICHOB aAMHHUCTpA-
THBHOI1 eanHuiBl — coTHH (handred), ux KIsSTBa HE CKPBIBATH BHHOBHOTO U HE MPECIEA0-

! Cwm.: Eldefonso E., Coffey A.R. Criminal Law: History, philosophy, enforcement.
N.Y,, 1981. P.-90.

2 «Iloxanyit, He GyaeT OmMOKON CKa3aTh, 9TO NPABOBOH PEXHUM TIPEABAPUTEILHOTO
paccienoBanus B CIIIA BEIpakaeTCst B OCHOBHOM B YCTAHOBJICHHH TOTO, YTO PacCielyio-
LK CyOBEKT He JOIKEH enath. ..» (Hukonauuux B. M. Yronosusmi nponecc CIHA. M.,
19815 CLrl7)?

3 Dra apxandeckas Gpopma 61M3Ka K TOMY, YTO paHee MBI KaccH(DUIMPOBATH KakK pas-
HOBH/IHOCTB PO3BICKHOTO THIIA, KAK OOIIMHHOE JO3HAHHE.

4 Cwm.: Yenvyos-Bebymos M. A. Odepku 110 MCTOPHH CyIa H YTOIOBHOTO MPOLECC. . .,
c. 295—300.

3 Kowdpamuux A. JI. AHIIMICKMH Cyl TPUCHKHBIX: HCTOPHIECKHE KOPHH M 9BOIHO-
1us // CoBeTckoe rocynapcTBo W mpaso. 1991. Ne 6. C. 135.
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BATh HEBUHOBHOTO MOXXET OBITH TOHSATA KaK 0053aTeIbCTBO MOPYINTENS, @ HE YIIEHA KIOPH.
Kpome Toro, Ha/io HMETb B BHY, 4TO KOpoJIk aHmocakcos Dtenbpen I (968-1016), kcrary,
MIPO3BaHHBIM coBpeMeHHHKaMH HepasymHbIM, ObIT JaHHUKOM HOPMAHHOB-JaT4aH, KOTO-
pble OyKBaIbHO HABOAHMIK ero cTpany. B 1013 1. oH naske BBIHYKIEH ObLI Ha OMH IO yC-
TYIHTB CBOH TPOH AaTckoMy Koponto Ceny [. Mamo toro, B 1017 r. Bcst AHIVIMS BMECTE C
JKEHON He3afawInBoro Drenbpena OMMo goctanuck cehiny CeHa | Kuyny, 3acmyxuBiie-
My, B OTIIMYHE OT CBOETO MpPEeANIeCTBEHHUKA, THTYT Bennkoro. M3BecTHO, YTO MpaBlleHHE
[OCJIEIHETO OBIIIO OTMEHMEHO KPYIHBIMHU TpaBOBBIMH pedopmamiu. JIOTHYHO Mpeanosno-
JKUTh, YTO YOHTAKCKHH KOAEKC BIOIHE MOT MOABEPTHYTHCA MO3AHCHIINM NepeaenKkam B
HOPMaHHCKOM JyX€, TaK 4T0, JaXKe eCIIN MPHBEACHHAs BhIuie (hpa3a 03HAYAET OOBMHHUTEb-
HOE KIOPH, OHO BIOJHE MOIVIO OKAa3aThCs YMCTO CKAHAMHABCKUM MPOAYKTOM. B mombsy
9TOTO CBUAETEIECTBYET M TOT (haKT, 4TO 0 CaMOTO HOPMAaHACKOTO 3aBoeBaHus B 1066 . Hi
B OJJHOM JOKyMEHTE 00 9TOM MHCTUTyTe G0oMbliIe HE YHOMHHAIOCH HU C/I0BA. BriomHe Bo3-
MOXXHO, YTO 3aMOpCKas 3aTes CHavana IIpoCcTO He MPHIKHUIIACh y aHITIOCAKCOB U BEPHYIAch
JHIIB Yepe3 nonBeka u3 GpaHIuH ¢ HOBOH BOIHOM HOPMAaHHOB, KOTOPHIE K TOMY BPEMEHH,
MpaB/a, y)Ke ycHenau caenarbcs HopMaHauamy. O ToM, 4To accu3a MMEET CKaHIHHABCKOEe
MIPOHCXOXKACHHUE, PAMO TOBOPHUT Aarckui xporuct XII B. Cakcon ['paMMaTHK, KOTOPBIH
nucan, uro emte B VII B. Parnap Jlan6pok, KOpoik AaTCKuil, TEPBHIN YUPEIHI «IyMy JIBE-
HAAUATH TIPUCSIKHBIX.

3aTo, IpH BHUMATENBHOM PACCMOTPEHUH, B AHTIHIICKUX CYIeOHBIX
[poleaypax 00HAPYKUBAIOTCS TOPA3UTENBHBIE COBIIAICHMS CO CPENHE-
BEKOBBIM (DPAHITY3CKHM YTOJOBHBIM IIPOIECCOM, SI3bIK KOTOPOTO ObLI
o(uIHaNBEHO NIPHUHAT B cynax AHrmuu BIioTh g0 X VII B.> B koHedHOM
cyeTe, 3HAMEHHUTBIN aHINIMHCKHM CyI IPUCSHKHBIX 00513aH CBOMM IIPOMC-
XOXJCHHEM 3aBe3€HHOMY M3 ceBepHOM Dpannuu u HopMananu oObI-
4alo pacciefoBaHMs Yepe3 MeCTHEIX Jironel (¢p. du pays® — awuen. per
pais), KOTOPBIH Ha aHITIMHCKOH [T0YBe, C JIerkou pyku Koposis I'enpuxa 1
ITnanTareHera,’ cran accu3ou (assize), a 3arem, MOCHE yTPaThl MOCe-
JHEeH oOBHHUTENbHOH (YHKIMH, IOCTEIEHHO MpeBpariics B trial per
pais, petty jury — Cyn NpHCSDKHBIX, BEpAMKT BBIHOCIIMX. Mao Toro,
cama BHYTPEHHSS CmpyKkmypa COBPEMEHHOTO Ipolecca aHIIHHCKOro
THIIa, 0COOEHHO B TOH €ro 4acTH, KoTopas ObUTa Co3/1aHa CTaTyTaMu, Ha-
IIOMHUHAET cTapodpaHIly3cKuii yronosusit nporece XIV—XVI BB. AH-
IJIMMCKOE CYNOIPOH3BOACTBO INPHUOOPENO CBOIO HBIHEIIHIOK), IPEUMy-
IECTBEHHO COCTA3aTeNIbHYI0, ()OPMYy B OCHOBHOM TOJIBKO K KOHILY
XVII B. IMeHHO TOTHa Cya MOJy4YaeT HEe3aBUCHUMOCThH, YeMY CII0CO0-

' Cwm.: Kapamsun H. M. Victopus rocynapersa Pocemiickoro. B XII r. T. I CII6.,
1842. C. 37.

2 Cwm.: Yenvyos-Bebymos M. A. Oepky [0 HCTOPUH CyIa U yrOIOBHOIO MPONECCa. ..,
etk

3 Pays (¢hp.) — MeCTHOCTE, PaHOH, OTYH3HA;

4 Tenpux Ilnanrarener (1133—1189 ), no npoucxosxaenuio dhpaniys (rpad Amxyic-
ki, repror HopMauackui u T.4.), kopoib Aummu ¢ 1154 . [Tonoxun Hayano KOPEHHOH
cyneOHo# pedopme B AHmmH, Beiyctus Kinapennouckue (1166) n HopTxaMnToHCKME
(1176) xoHCTUTYLIH, HITH aCCH3BI. DTO Ha3BaHWE 3aTeM OBUIO IEPEHECEHO H Ha BBEACHHBIE
UM CYJIBI.
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CTBOBAJH CIIE/yIOIlHe HOBOBBENEHUS: INPHUCSHKHBIE IepecTanu ObITh
CBHIETEJISIMHU T10 JIEJTy U IPUBIEKATHCS K OTBETCTBEHHOCTH 32 BHIHECEH-
HBIH BEPMKT, YTO AaJI0 UM IIPABO HACTAUBATH HAa CBOEH TOUKE 3pEHUS 110
Bomnpocam ¢axkra (1670 ., pemrenne cyasu Borana o neny Ilenna u Mu-
Ja B OTHOIIEHUH TpUCsKHOTO bywens),! Habeas Corpus Act 1679 r. yk-
pemi noaHOTY cynebHo# BracTy, bumis o mpaBax 1689 r. uckm04mI
CO371aHue Ype3BhIYaHBIX CYH0B, a AKT 0 npectonoHacnenuu 1701 r. yc-
TaHOBHJI HECMEHAEMOCTE cyne. [IpenBapuTensHoe ClencTBUE B aHTIIHH-
CKOM ITporecce 00s3aH0 CBOMM BO3HUKHOBEHUEM cTaTyTam 14612 1554 u
1555% rr., KOTOPBIMH Ha MHPOBBIX Cy[eil ObUIa BO3JOXKEHA 00SI3aHHOCTD
[IPOBOJUTE [IPe/IBApHTENIbHOE HccaenoBanue (preliminary investigation)
MarepuanoB 0OBUHEHHUS, IPEXIe YeM OHO Oy/leT BBIHECEHO HAa pacCMOT-
penue boabIoro XopH.

Opnnako B counHeHnH (panity3ckoro apropa XIV B. Bytuiie («Somme
ruraly», 1390 r.) o6o61eHa npakTHKa IpoLecca, YyKe CyIeCTBOBABILETO K
TOMY MOMEHTY B CE€BEPHBIX IIPOBUHLKAX DpaHnuu, Aprya, [Tukapaun, a
Takke B0 OnaHApUK U BO MHOTOM IIPEIBOCXHIIABIIETO CTPYKTYpPY aHI-
JUHCKOTO cynonpousBoacTsa. OrpakeHHple y byTuiie KyTIOMBI MOy Y1~
nu passutue B 1498 . B opronance Jlromosuka XII u 0coOeHHO B 9IUKTE
®panrwcka [, To €CTh 3a HECKOJIBKO AECATUIETHI 10 AHATOTHYHBIX 3aK0-
HOIATENBHBIX MPe0Opa3OBaHUI B aHIIMHCKOM CYHOIPOU3BOACTBE. s
TOTO 9TOOB!I HAIVIAIHO IOKA3aTh 3TH COBIAIACHHUS, IIPEICTABUM UX B BHUIE
TaOJIHIIBL.

! Cwm: Bloomstain M. J. Verdict. The jury system. N.Y., 1968. P. 18; Beprnem V. Cyn
MpUCSDKHBIX 3acenateneit. M., 1995. C. 6; Apuep II. Annimiickas cyneGHas cucrema,
c. 186.

2 Cwm.: Yenvyos-Bebymoe M. A. Ouepxi Mo HCTOPHH Cy/ia M yTOJIOBHOTO MpoLecca. . .,
o330

3 Cwm.: Yorkep P. Aurmuiickas cyneGHas cucrema, c. 36.
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Cas13b hopM CyIONPOM3BOACTBA AHTIHIICKOro THIA U CTapo(paHLy3cKOro YroJ0BHOI0 Ipoiecca

AHMIMICKHI THII YTOJIOBHOTO
npouecca

«Somme rural»y

1390 .

Opuomanc Jionosuxa XI11
1498 r.

Duukt Cpancka |
1530,

1l

I

v

1. Henpoueccyanbiioe noauuencKoe 031anHe: Cpok
He onpezenen, MoxeT ObITh HayaTo ex officio, Bknioya-
€T NpHUMEHeNHe ONePaTHBIIO-PO3BICKIbLIX MEPONpHs-
THit, cobupaliue IOKa3aTenbeTs, apecT 0OBHIAEMOrO
WIIH €ro BbI30B B CYJ MO IIPHKa3y CyIbH-MarMcTpara;
3aBepiuaeTcs 3aspiuenyeM o6 0OBUIEHIH, HMEIYEMOM
information, koTopoe narnpasiseTcs Cyibe.

1. Taitnoe nosuanue, uMe-
nyemoe information, 3aBep-
1IACTCS BbI30BOM 0OBHIIAEMO-
o K Cy/1b€ UIIH APECTOM.

1. Taitnoe no3nanue — information, MaTepHabl
KOTOPOTO NPECTABNAIOTCS CyIbe, KOTOPBIH ocie
MONYYeHHs 3aKII0YeHHs TIPOKYpOpa BLUIOCHT MO-
CTAlOBJIEHNE O BLI30BE WM apecte OOBUIAEMOTO
(ct. 98).

1. Taiinoe nosianue, 06w~
HO TMpOBOAMMOE CyaeOHbIMHU
CEpIKaHTaMM, 3aBEpIIAIOLIee-
€51 apeCTOM OOBHHACMOro MIIH
BBI30BOM €0 K Cy/Ibe.

2. TlpenBapurensiioe CAGACTBHE B MarMCTPaTCKOM
cyae — preliminary enquiry, rae o6BunseMoMy ¢ yuac-
THEM 3aUUTHHKA Pa3bACHAIOT CYUOCTh 0GBHIICH S 1
CNIPAIINBAIOT, NPH3HACT 11 O ce6sl BHIOBIBIM.

ITo penam 0 Mano3HAYNTENBHBIX TIPECTYNICHHAX B
9TOH cTaamu MOXKeT ObIThb BbilieceH npurosop. ITpu
9TOM NMpPHU3HAINHE OOBUHAEMBIM CBOEH BHHOBHOCTH —
JI0CTATOMIOE OCHOBAIINE IS BIIECEINs 0OBHUINTEb-
110T0 NPUroBopa 6e3 paccMOTPEHHs HOKA3aTeNbCTB.

Bo Beex mpoumnx ciyydasx, ecliu 0OBHISEMbIH OTpH-
11aeT BHIOBIIOCTE, € y4acTHeM oGBunuTeNs M 06BHIIsE-
MOTO 11eMOCPEACTBEHIO PACCMATPHBAIOTCS J0Ka3a-
TENLCTBA, MPEACTABICHIIBIE OOBHIEIHEM, W TIPOH3BO-
AWTCA OMlIas CTaBKA CO CBHAETENAMH OOBHHEHHS.
ITpoBepsieTcs AOMYCTHMOCTD NPEACTABACIHBIX CTOPO-
namu nokasarenscts, OOBUHAEMBIH MOKET ObiTh OCBO-
6oskaeln Ha NOPYKH H [OA 3aJI0T.

ITpu oTcyTcTBHH OOBUIHTENS AEM0 HPEKPAILACTCS.

2. HpenBaputensuoe cien-
CTBHE — Inqueste, TIPOBOAH-
Moe cyzbeH, rae oOBuiseMo-
O Ha CyMMapHOM 3Tafne crnpa-
LIMBAIOT, NPH3HAET JIH OH
cebs BUHOBIBIM B COBEpLIC-
nuy npectymenus. [Ipusua-
1IMe — JI0CTATOUII0E OCHOBA-
HUEe 1715 BhILECenHs 06BUIH-

TEJIBHOro  NpHUroBopa 6e3
paccmoTpenus JoKasza-
TEJIbCTB.

2. Tpensapurensiioe cileacTBHE, MNPOBOAMMOE
cynvell, rae oOBHIIZEMOTO Ha CyMMapiloM ramne
CMIPALIMBAIOT, NPH3HACT M OH Ce0s BUIOBILIM B
COBEpILEHHM NPECTYIIEHH, OC/IE Yero MaTepua-
IIbl HATMPABIAIOTCS NPOKYPOPY MAJlsl Aa4M 3aKOUe-
s (er. 107). B cnyuae co3uanus o6BuisieMoro, ¢
Y4ETOM TIHCLMENIIbIX 3aKII0HeInii NPOKypopa |
MCTIa, a TAKKe BO3paKenHii Ha HuX 0OBHIIIEMOro,
cyn paspewaer aeno (cr. 108).

ITpy OTCYTCTBHH NpPU3HAIHSA U NPH YCIOBHH BbI-
6opa CynbsMH OPAMHAPIIOTO TOPSAKA, CTOPOHBI
BBICITYIIMBAIOTCS B OTKPBLITOM cyaeGiom 3acena-
HHU B OTHOLIGHHH MYHKTOB, 10 KOTOPbIM Heo6Xo-
ZIMMO TIPOM3BECTH (POPMAILIIOE PACCACAOBAHUE Ye-
pes xiopu — enqueste du pays. Ha Bpems nccnezo-
BaHusi 00OBHIACMSBIH MOXeT GbiTh ocBoBoxaeH Ha
nopyku (ct. 119). Boamoxuo yvacmue saujumnuxa.

2. Ilpensaputensroe cnei-
CTBHE, MPOBOAMMOE Cy/beil,
e 06BHHAEMOro Ha cymMmap-
HOM 2Tarie CnpamnBaioT, npi-
3HaeT J1 o1l ce6s BUHOBIILIM B
COBEPLICHHH NPECTYTIICHUS.
Ha ocrose mpusitaims, ¢ yye-
TOM MHCLMEHHBIX 3aKilloye-
uui mpokypopa M HcTHa, a
TAKOKE BO3PAKEHMIt 0GBUIIse-
MOTO TYT K€ MOXET ObITh Bbi-
necen OOBMIMTENBHBIH NPH-
rOBOP.

Baxiioe 3mavenne umeer
04Has CTABKa OOBHHAEMOrO CO
CBUJIETENAMH OOBHHEHHS,

1
c. 232—244, 251.

Ceezienns 0 cTapoO(paHITy3cKOM MPONECCce B3ATHI M3 KHUTH: Yenvyos-Hebymos M.A. Ouepkn 1o MCTPHU Cyfa H yTONOBHOTO MpoIecca
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AurimicKyi THIT yroJioBHOro
-Hpouecca

«Somme ruraly
1390 r.

Opuonanc Jlionosuka XI1
1498 r.

Duuxr Ppanucka |
1539 r.

3. Marepuansl NpeaBapuUTENLHOTO CHEACTBHA Ha-
NPABIAIOTCs B GOMILIIOE JKIOPH, KOTOPOE MOCE TOI0-
COBallMI MOXKET COCTABUTL OOBHIIUTENBIIBIH aKT H Ha-
NIPABUTH €0 B CY NPUCHKIIBIX (MAIIOE XKIOPH).

3. B cnyuae Hempusnanus
BHHOBHOCTH, C cornacus 06-
BHHSEMOr0 B KA4SCTBE OpPAH-
HApHOTO MOPAAKA MpHMeNs-
ercsl AO3MNANHE YEepe3 KIo-
pH — enqueste du pays, T. €.
dopmanslioe paccinenosaiite
yepe3 MeCTIBIX NIoJiei, B Xo-
Ie KOTOpOro NOA 3aluch B
MPOTOKON H 6€3 yYacTus cTo-
PON Cy/beii AOMPALHBAIOTCS
cobpanible CBHAETENH, BOI-
POCHI KOTOPBIM CTOPOHbI, O/~
HAKO, CTABAT B OTKPHITOM 3a-
cenannu. O6BuHsEMBIi MOy~
HaeT MPaBO Ha (OPMATLIYIO
3ALLATY.

3. Ipu BbIGOpE CcynOM OPAHHAPIOrO MOpsAKa
enqueste du pays uneHsl KOpy U3 MECTHBIX JIOAEH
MO0YEPEIHO AONPALIHBAIOTCS [0 BONPOCY O BUHOB-
1IOCTH 0OBHHASMOrO.

3. ITpu BuiGope cynom opau-
Hapi1oro nopsaka enqueste du
pays uneilbl J/opu U3 MECTIBIX
mozeii mooYepeIo Onpariu-
BAIOTCS 10 BOMPOCY O BHHOB-
HOCTH 0OBHIIAEMOrO.

4. Tpoucxoput ny6nuuiioe cynebioe 3acenanue ¢
Y4acTHEM. CTOPOH M HEMmOCPEACTBEHIbIM HCCIEA0Ba-
HMeM 10Ka3aTensers. CyA MPHCSKIBLIX BBIOCHT BEP-
IUKT; cyapu — npurosop. ITpw 9ToM nokasanus ¢ uy-
JKHX CJIOB — hearsay 1ie Z0MyCKaloTCs, a BCe COMIEIHs
TONKYIOTCS B [I0Jb3Y OOBHHAEMOTO.

4. Cynbs 1npu OpANIIAPHOM
NOpsZKe NPOM3BOACTBA 0K~
NafpIBAeT AeNO B NPHCYT-
CTBUH CTOPOII, a 3aTEM NpPH-
nuMaercs cynebnoe peuie-
nme.

4. Opaunapisiii mpouece 3akanvuBaeTcs Mmyo-
JMYHBIM 3ace/laliieM Cyaa, B KOTOPOM NPOHCXOAAT
TIPELNs CTOPOH, NIOCHE YEro CyAOM BBIIOCHTCS MpH-
roBOp.

4. Bo3moxen 10npoc 068U~
HAEMOro Tepea MOMIbIM Co-
craBoM cyna. Mcnons3obaine
TOKas3almii ¢ YyXKHX CIOB 3af-
pewenio. Ecmu niet gocrarou-
HBIX J0KA3aTeibCTB HPOTHB
OOBMHAEMOIO, OH  JOJDKEH
ObITh OMpPaBAAH.




Kak BuHO U3 3TOH TaOIHIIBI, KIACCHYECKOMY aHIIHICKOMY THITY YIO-
JIOBHOTO mpouecca u crapodpaniysckomy XIV—XVI BB. u3BeCTHBI:
9Tam HerIacHoro Ao3HaHus (information), a Takke NpeaBapUTENBHOE CY-
nebnoe cienctre (anen. enquiry — ¢p. inqueste), Ha KOTOPOM IIPOHCXO-
JIUT TIepBOHAYATIBHOE IPEAbsIBICHHE OOBHHEHHS WM YBEIOMIICHHE O
[PECTYIUICHUH, B COBEPIIEHUH KOTOPOTO OOBUHAETCS JIUIIO, BEISICHSETCS,
NpU3HAET 71 OOBHHAEMBIH CBOXO BHHOBHOCTH, PEIIAETCS BOIIPOC O BO3-
MOXKHOCTH €10 0CBOOOKAEHHS IO TMIHOE [OPYIHTENIBCTBO, IPOBOIHUTCS
ouHas craska. [Ipu3HaHUMEe BUHOBHOCTH MOJKET IOBJIEYH 3a C00OOI 00BH-
HUTEJBHBIN PUTOBOp 0€3 AanbHEHIIEro HCCIeI0BAHUS J0KA3aTeIbCTB.
Bo03MOKHO [Jake yJacTHe 3allUTHUKA H TOJIKOBAaHHE COMHEHHH B II0JIb3Y
obBuHseMOTO. [lomycKaercs yqacTie 0OBHHUTEIBHOTO KI0pH. KoHneuro,
COBPEMEHHBIH aHIMHMHCKUI THI CyDOIPOM3BOIACTBA HACKHIIEH COCTA3a-
TENBLHOCTHIO, B TO BPEMs KaK B CPeHEBEKOBOM (DpAHIY3CKOM TIpoIiecce
OTJle/IbHBIE COCTA3ATENIbHBIE KPUCTAIIIBI OBLIH YK30THKOM, CMYTHBIM Ha-
MIOMUHAHHEM O MUHYBIIEH TepOHUIECKOH 31I0Xe cyda pasibix, NEreHIap-
Hoi, kak ['paane. Te cambre hopmel, koTopsie B Aurmuy k X VII B, mpro6-
pesnu XuBOH XapakTep adversary system — cropa cTopoH, Ha (ppaHIiry3-
CKOM I10YB€ HAJOMIIO 3aCTHUIM MpaYHbIMH QurypamMu HHKBH3HIHH. Oco-
GEeHHO ABHO 3TO AEMOHCTpUpYeT Bonbiok yronoBHeIH opaoHaHe Jlomo-
Buka XIV, KoTOpbIit OBIT M3[JaH B TOM K€ 3HAMEHATENIEHOM ISl Cy/e6 yro-
nosHoTO mpouecca 1670 . (MMeHHO TorAa B AHITTMY OKOHYATEIBHO UCITY-
cTHI HyX po3bick). Tem He MeHee BHEIIHee CXOJCTBO M, Kak
NpENCTaBIIETCs, KIEHETHUECKOe» POCTBO HPOIeccyalbHbIX (opM Ha-
7uo. MOXKHO IPeIIOI0KNT, 9TO €IIe 10 TOTO MOMEHTA, KOI/Ia aHTIHHC-
kui 3axonogarens B XVI—XVII BB. MUHOBAN COCTA3aTEIBHO-PO3BICK-
HYIO Pa3BWIKY Ha HCTOPHYECKOM IIyTH YTOJOBHOTO IIPOLECCa, OH B CBOEM
3aKOHOTBOPYECTBE OIVISABIBAIICS HA (DPAHIY3CKOTO cocejia, Toraa bosee
HCKYIIEHHOTO B TOHKOCTSIX IOPHCHPYAEHIMH. 3aUMCTBOBAHUIO MPOIEC-
CyaJbHBIX HHCTHTYTOB CIOCOOCTBOBAIO OIH3KOE, XOTs M HE MHPHOE, CO-
IPUKOCHOBEHHE IBYX Haluii Bo BpemeHa CronetHeii Boitnbl (1338—1453
IT.), Korga AHrzs 3axsaruiaa Hopmananio 1 60NbIIyI0 YaCTh CEBEPHOH
@dpannuy, TO €CTh KaK pa3 Te 3eMIH, II€ CylIecTBOBaIM cynebnsie dop-
Mbl, onucanusie bytnite.! K cepenune X VI B. mpaBo mnpeaBapuTeasHOro
paccreoBaHus ObUIO 3aKOHO/ATE/IBHO MIEPEJAH0 MHPOBBIM CYBAM, KO-
TOpPBIE BEJH €ro B (hopMe, CHIBHO HAOMHHAIOMEH (paHIy3CKHil mpo-
necc no opponancy 1539 r. @pannucka I.2

! Tlo mupuomy norosopy 1420 r. , nonnucanHomy B Tpya, 06110 Jaxe CO3AaHO H HEKO-
TOpOE BpeMs CyIIECTBOBANIO 00beAHHEHHOE AHIIO-(DpaHIly3CKOE KOPOJICBCTBO MO YIIPaB-
JIEHHEM aHrIuicKoro koposis [enpuxa V.

2 Bonee noapodHO cM. 06 3ToM B cieyrolleM naparpade.
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O TOM, 4TO peub AT HMEHHO O LieJIeHAPaBASHHOM 3aMMCTBOBAHHH, TOBOPHT, HAIIPH-
Mmep, cuemyroumuii ¢akr. B cOopuuke kytiomoB Hopmamaun — Grand Coutumier de
Normandie cofepuTcs yIOMHHAHKIE 0 TPUMEHEHHH Mep IPHHYKACHHUS C LEIB0 T00HTE-
€51 CONTacHs OOBHHAEMOIO Ha Npouenypy pacciaeIOBaHUs Y€PE3 )KIOPH U3 MECTHBIX JTEONEH.
KyTrom npeanycsiBall coaepkarh 00BHHAEMOTO MO CTPaKeH «Ha CKY/IHOM MHTaHUN U [TH-
then.' B 1475 r. npn Dayapne IV xectokue mepsr (peine forte et dure), nanpasrernsie xa
TO, 4TOOBI BBIPBATH Y 0OBHHAEMOTO COTIacHe MOABEPTHYTHCA CYAy NPUCSIKHBIX, BHEAPS -~
FOTCS ¥ B AHITIUH.

OneMeHTH! (DpaHITy3CKOTO YTOTOBHO-IIPOLIECCYANILHOIO IIpaBa ObLIH
BOCIIPUHATE! B AHITIMK B po3bICKHOM BapuanTe. Tak, B XVI B. npeasapu-
TEJIBHOE paccie0BaHue, IPOBOANMOE AaHIIMHCKUMI MUPOBBIMH CYIBSIMH,
Oosblle HAIOMUHAIO PO3BICKHOE AO3HAHHE, YEM COCTS3aTEIbHY0 IpPO-
LEeHypy: CYAbH OBUIM 3aHSITH MUCEMEHHBIM O0(OPMICHHEM TIPEACTABICH-
HBIX UM MaTepuaoB 0O6uHeHUA,> B TO BpeMs Kak 0OBHHAEMBIH 10 cepe-
nuabl X VI cTonetust Boob1ue OblI HE BIPABE BBIIBUIATh CBOUX CBULAETE-
JeH M TIONB30BAThCS YCIyraMd 3aliuTHHKA. CUHTAnoCh, YTO «CYH
OTYHBHBI», COCTOSBILMHI U3 CBUAETENEH-IIPUCSIKHBIX, CAM €CTh JIydIIHn
CBUJETENb U 3alUTHUK. [To-BuIuMOMY, B T€ BpeMeHa I10JI1arajii, 4To mpe-
JIOCTaBIIATh OOBUHAEMOMY 3aIMTHUKA — 3HAYUT CBOMMH PYKaMH CO3/a-
BaTh eMy coydacTHUKa. Jlo koHIa X'V B. )KIOpH MPUCSDKHBIX (DaKTHIECKH
SIBJIIJIOCH OPTaHOM PO3BICKA, ITOKa O0S3aHHOCTH IPENOCTABIATH CYLY
IIPOEKT OOBHHHTEIEHOTO aKTa He ObUIA BO3/IO)KEHA Ha YaCTHOTO 00OBUHM-
Tes.’ OHAaKo eCi aHIIHHCKIH CPeHEeBEKOBRII MPOIece Koraa-Hubys
U OBUT MHKBU3HUIIHEH, TO 9TO ObUTa «OapxaTHas MHKBH3MLUA. Bo dpan-
I1y3CKOM TIPOIIECCE 3a CIIMHOM «Cya OTUM3HBDY BCEIA MasIriia TeHb I1a-
7a4a, a CpaBHUTENIBHO ryMaHHas enqueste du pays jerko Mormia ObITs 00-
paleHa B MbITOYHO-3aCTEHOUHBIN PO3BICK. AHITIMHCKHUI TPOIECC MBITKH
B IIPSIMOM CMBICTIE CJIOBA [TOYTH HE 3HAJL,* @ BIACTH MEPHOANIECKH TIHITA-
JIUCHh «OYHCTUTH TIOPBEMBI» OT 0OBHHAeMBIX (mpuka3z Gaol Delivery, mo-
toM nponeaypa Habeas Corpus). @paniy3ckuii cynpst (6anbn) ObLT mipa-
BUTENIECTBEHHBIM YHHOBHHKOM M CUMTAJl CBOMM JONTroM cam, ex officio
IIPUBOJUTE B H3BECTHOCTD BCE 0OCTOATENHCTBA [eIa, B TO BPEMsI KaK HH-

I Cm.: Yemyos-Bebymoe M. A. Ouepku 10 HCTOPHH CY/ia ¥ yTOIOBHOTO mporecca. ..., ¢. 219.

2 Vimes B Buy janbHeiliee nNpeo6pazoBaHue ITOrO CYAEHCKOro H03HAHHUS B COCTA3A-
TETBHOE MPOM3BOACTBO, H3BECTHBIH aHmHicKui topuct Ppenepuk [lomnok mucan: «TaitHoe
PO3BICKHOE NPOU3BOJCTBO CTAJIO OTKPBITEIM H CyeOHBIM, NPEXKHEE PacCleOBaHNe MyTeM
Jonpoca 00BHHAEMOTrO YCTYIHIIO CBOE MECTO MPEABAPUTEIEHOMY CYIeOHOMY paccMOTpe-
Huto» (Cm.: Glover A. The Administration of justice in criminal matters. 1911. P. 26).

3 Cwm.: Yenvyos-bebymos M. A. Ouepku 110 NCTOPHH CY/Id U YTONIOBHOTO MPOLECCA. . ., C. 346.

4 Hckimrouenne COCTAaBIUT Cyll 3BE3AHON NaaThl, KOTOPBIH, OIHAKO, HE OTHOCHIICSH K Cy-
Jam o61iero nmpasa. 371eCh IBITKA HHOTIA TPHMEHATACH MPH A0NPOCe MOACYANMBIX. DT0, BIPO-
4eM, He TomenIano cyape Koky, oIHOMY M3 KJIACCHKOB aHIIMHCKOTO ODIIEro npasa, Ha3slBaTh
3Be3HYIO NaJaTy Cy/IoM «HauboIIee yBaXkaeMbIM (He CUMTasd ITapJlaMeHTa) |3 BCeX CYIeCTBY-
OIHX B XpUcTHaHCKOM Mupe» (CM.: Yonkep P. Aurmuiickas cynebHas cucrema, c. 38).
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CTUTYT aHIJIMHCKHX MUPOBBIX CyZeH H3HauaIbHO OBUI 3a/lyMaH KaK yIpa-
Ba Ha MECTHYIO MCIIOJHHUTEJILHYIO BIIACTh CO CTOPOHBI MOJAAHHBIX,' TO
€CTh KaK 3JIEMEHT CHCTEMBI CIEPIKEK U IPOTHBOBECOB, — IIOTOMY-TO OHHU
CTPEMHUIIUCE TIPEJOCTABUTh BBIICHEHHE MCTHHBI CAMHUM CTOPOHAM, XOTS
IIPH 3TOM, Kak yke ObUIO CKa3aHO, MPEAOUTEHNE JOJIT0e BPEMS BCE JKe
0TAaBasioch UMHU 0OBHHEeHHIO. Eciin BO ()paHITy3CKOM MpeBapuTeasHOM
CIJIEJICTBHH OYHAsl CTaBKa OblIa TOT/a, INIABHBIM 00pa3oM, CPEICTBOM yCT-
paHeHUs NPOTUBOPEUYMH B MaTepHaiax Jena, TO B aHIIMHCKOM cyne —
hopmoii 3amuTEl 06BUHEMOT0. B AHITTHH Ha/l MEPOBBIMH CYABSIMU HU-
KOT/Ia He OBLIO HUKAKOTO Ha[ICMOTPIHUKA, PSIOM ¢ QpaHIly3CKHUM CYIbeH
HaXOAHJICS TIPOKYPOpP — «TOCYJapeBO OKO», AAIOMIMN 3aKIIIOYEHUs I10
BCEM CYLIECTBEHHBIM BOIpocaM aena. Hakoner, B AHIINN COBEpPIIEHHO
He npuBUIach hopManbHas TEOPHs OKA3aTeNbCTB B TOH YMO3PHUTEIBHOM
(dhopme, KOTOPYIO €if TIpuga Ha KOHTHHEHTE KJIACCHYECKUH PO3BICKHOM
mpoliecc® M KOTOpas MyCTH/IA [TyOOKHEe KOpHH B CyAeOHOH MpakTHKe
cpeaHeBeKOBOH DpaHUMH M APYrUX KOHTHMHEHTAIbHBIX €BPOIEHCKHX
cTpaH. Bece 310 obnerumio pa3BuTHE B aHIVIMHICKOM IMPOLIECCE COCTA3a-
TEJIBHOCTH, OQHAKO HEKOTOPhIE PO3BICKHBIE MOMEHTBI BCE 7K€ OCTAaJIHCh.
B 0CHOBHOM OHU COCPEIOTOYECHBI HA CTAJUH 10CYAeOHOM ITOATOTOBKH 00-
BUHEHHS, O/THAKO U Ha CyAeOHBIX CTaAMIX B 0DIIIEM COCTSA3aTe/IbHOM X0pe
AQHIJIMHCKOTO MpOoIecca OTAe/bHbIE MAPTHH SIBHO HCITOTHSIOTCS B PO3BICK-
HoM Kuroge. [IpusHaku 3TOro Tuma mpolecca B COBpeMEHHOU Ipoueaype
AHIIMICKOTO THITA BBIPAKAIOTCS B CEAYIOIIEM:

1. Ha sTamne nocyne0HO# TOATOTOBKH YIOJIOBHBIN IIPECIEA0BATENb, KO-
TOPBIM Ha TIPAKTHKE SBISAETCS, KaK MPaBHUJIO, MPeICTABHTENb roCyaap-
CTBAa — MOJHUIICHCKUI YHHOBHUK, BBITIOJIHIET TPU 3a/1a41, KOTOPBIE B Cy/1e
IUTAIOT COCTA3ATENbHOCTh. VIMEHHO OH TOMUMO (hOpMHUPOBAHMS HOKA3a-
TeNbCTBEHHON 0a3bl 1yt 0OBHHEHHUS JO/DKEH obecreunBarh 3/1€Ch rpasa
3a[€P>KaHHOTO M, KPOME TOTO, IPHHUMAET pelIeHue O HAllPaBJICHUH Je-
Jla— MOJaeT cybe 3asBieHue 00 o6BuHeHuu (information) 1160 0TKa3kI-
BaeTcs OT JaipHelulero mnpecnenoBanus. Ha gocynebnoit cragum my6-
JMYHBIA YTOJIOBHBIH IpecieoBaTeslb, MONb3yACh aHITIMHCKOH [OTOBOP-
Ko#i, — «every inch-a king» (B KaIoM ArOiMe — KOPOIb), JPYTHMH
CIIOBaMH, OH HCTUHHBIH X035uH npoiiecca. ClusHue xKe Ha3BaHHBIX (yH-
KIIHH, KaK H3BECTHO, — IJIABHBIA NPU3HAK PO3BICKA.

' Cwm.: Apuep II. Aurmmiickas cyneGuas cucrema., ¢. 119—120.

2 (opmainbHbIE MPaBHIIA JOKA3BIBAHKS HMEITH H JI0 CHX IOp MMEIOT MECTO U B IPOLIEC-
Ce aHITTMICKOrO THIIA, OHAKO OHM HE CKOHCTPYHPOBAHEI CPEHEBEKOBBIMH JIETHCTAMH CITe-
IIHAJIBHO JUTS HY’K/1 PO3BICKHOTO CY/I0NPON3BOJICTBA, @ ABIAIOTCS HCTOPHIECKUM HACIIC/IH-
€M OOBHHHTEJIBHOTO COCTA3ATENBHOrO mopsaaka. MX HCTOUHHKOM ABIAIOTCSA, B OCHOBHOM,
HE JIOKTPUHA U CTAaTyTHOE MPABO, a CyieOHbIE 00BNl H MPELEACHT.
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HpPI3HaHH€ 3TOTO 0OCTOATEIHCTBA MOKET UMETh HETIOCPE/ICTBEHHYIO MPAKTHYECKYHO
IIEHHOCTB. Tax, AMEpPUKaHCKHE IPaBOBEIbI 0cobo AKLEHTHPYOT BHUMAaHHAE Ha TOM, 4YTO
KOPHUCTHL, MMOAACPKHUBAOIINE OGBHHCHHC, JOJDKHBI OBITH HE3ABHCHMBI OT TMIOJIMIIHH, U CJIe-
JIyeT BCEMEPHO CTPEMHTBCS K TOMY, 4TOOBI (yHKIIMS paccIe0BaHMs H apecTa, H QyHKIHs
cyne6Horo mpecieaoBanus (06BuHEHNA) GbUTH pasaeneHsl.’ OBBACHUTE Takoe TpeboBa-
HUE, C TEOPETHYECKONH TOYKH 3PEHHUS, COBEPLUICHHO HEBO3MOXCHO, €CITH CYUTATh, YTO TTOJH-
15l ¥ aTTOPHEH BBIMOMHAOT OJ[HY M Ty JK€ COCTA3aTeNbHYI0 QyHKIHIO 00BUHEeHUS. Paszae-
JIATH UX ACATEIIBHOCTD TOrAa 66110 OBI GECCMBXCJTGHHO, 100 HUKAKOTO CMEIEHHS (byHKHPKﬁ,
HEOIMYCTHUMOTO NPH COCTA3ATEIIEHOM IMOCTPOCHHUH MpoIecca, B 3TOM CiTyqdac HET. OHHaKO
BCE BCTAET HA CBOH MECTA, €CIIH IIPUHATH TE3HUC O TOM, 4TO NNOTHIHUA U }Opl/ICT-OﬁBHHHTCHL
BBITIONHAIOT pasHble MpoleccyaibHble GyHKIHH: TOTUIHA — (GYHKIHIO po3bIcKa (paccie-
JIOBAHH), @ aTTOPHEH — COCTA3aTENbHYO (QyHKINIO OOBUHEHHUS.

2. bonsioe xropH, 9T0 HACTIEIUE CPEIHEBEKOBOM IIPEIBSIBUTEIBHOM ac-
CH3BI, OTKPOBEHHO COBMEIIAET CyIeOHYIO ¥ OOBHHHUTENBHYIO (DYHKIIHH, OHO
Jla’Ke BIIpaBe MPOBECTU COOCTBEHHOE PACCIEIOBAHUE M COCTABUTH OOBHHH-
TeJIBHBIN aKT, CoZleprKanyii okoHuaTebHOe ooBuHeHKe. Kak ripaBuiio, bons-
LI0€ JKIOPH BBICTYIIHBAET J0Ka3aTeIbCTBA TOIBKO CO CTOPOHBI OOBUHEHHS U
TIPUTOM B HEITIACHBIX yCHoBHsX. [Ipudem «Bcsikas cnaboCcTh M HEJOCTAaTOU-
HOCTB J0KA3aTebCTB 3aIHUTHI PACCMATPUBAIOTCS B IIOIB3Y OOBHHEHHS.>

3. B aummiickoM npouecce MHPOBBIE CYIbH IOT0e BpeMs 00pa30BhIBa-
TIM YeTBepTHBIE ceccrH (general sessions; quarter sessions),’ a HbIHE [IPUHH-
MaroT yuactre B 3acefganuax Cyna KopoHsl, KOTOPBIH 3aMEHUIT HeTRePTHBIE
ceccuu 1 accusbl. [ToCKONIBKY MHUPOBBLIE CyHbH, BEIsl IpeIBapHUTENBEHOE
CJIE[ICTBHE U IIPUHUMAsI PEIIeHHUs 00 apecTe 0OBHHAEMOTO U MIPEIAHUH €r0
cymy, 6epyT Ha cebst TacTh OTBETCTBEHHOCTH 32 YTOJIOBHOE IPECIEIOBAHHUE,
BBIIIOJIHEHHE MU CYAeOHBIX (DyHKIMI B BBILIECTOSAIIEM CYIE BEAET K CMe-
IIEHUIO (BYHKIHH YIOJOBHOTO MPECIeNOBaHMS 1 FOCTHIIHH.

4. Koponepckoe paccliiefiloBaHHe BeIeTCS IyTeM BBI30BA H J0Ipoca
CBUETENICH CYIbeH-KOPOHEPOM. «DTOT IIPOIECC HOITHOCTHI0 HHKBU3HIIH-
OHHBIH, HECMOTps Ha TO, YTO 3aWHTEPECOBAHHBIC JHLA MOTYT HMETh
IpefCcTaBUTeNel U BIIpaBe 3a/1aBaTh BOIPOCH! CBUICTEISIMY, — IIPU3HAET
Ponanpn Yonxep.* [Ipu atoMm cymapu OTaeneHus KOPONeBCKOH ckaMbu Bri-
COKOTro cyaa B AHIIMH «Kak HauboJiee BLICOKOIIOCTABICHHbIE OIFOCTUTE-
JIM yTOJIOBHOTO 3aKoHa 00J1aal0T BCEMH IIPaBaMH KOPOHEPOBY.’

B T0 ke BpeMs HeclpaBeTHBHI TOJ03PEHHs aHIIMICKOTO MpoIecca B
TalHOM CKJIOHHOCTH K CJIEICTBEHHOCTH BBH/Y COXpPaHEHHUS UM OCTATKOB

' Cwm.: Human Rights and the Rule of Law in the Criminal Justice System of an Emer-

ging Democracy. Reference Manual. P. 5.
% Huxonaituux B. M. Yronossslit npouecc CIIA. M., 1981. C. 128.

3 B AHIIMN YeTBEPTHBIE CECCHU M ACCU3BI ypa3iHeHs 3akonom 1971 r. Uro kacaetcs
CILA, To 3a8ch MOOOHBIX CYIOB BOOOIIEC HE OBUIO.

¢ Voaxep P. Anrnuiickas cyiebHas cuctema, c. 240.
3 Apuep I1. Aurnmiickas cyneGHas cuctema, c. 143-144.
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cBOe0Opa3HOH (hopManbHOU CHCTEMSBI T0Kas3biBaHuA.' B camoM meite, X0Ts
AHIIMHCKUH THI TIpolecca MPeHoCTaBseT CyAbsIM HIHPOKYI0 cBOOOMY
IIpH PEIIEHUH BONIPOCA O JOIYCTUMOCTH JOKA3aTeNbCTB, YTO CBUACTEIb-
CTBYET O ero 00meM cOCTA3aTeNbHOM TyXe, TeM He MEHEEe OH CONEPIKHUT
PALI TIOJIOXKEHHI, IEVCTBUTEIHHO HATIOMUHAIOMNX 0 (hOpManbHON TEOPHH
JIOKA3aTeNbCTR: TaK, psily NOKA3aTeIbCTB IPUIAETCA B HEM 3apaHee ycTa-
HOBJICHHAsl CHJIa (HOKTPUHA «HAMJIyYIIero A0Ka3aTelbCTBa»), COXpaHs-
I0TCs OTAENBHBIE (DOpMAIbHBIC IIPABUIIA 00 HCKITIOUEHHHN JJOKA3aTeNbCTB,
€CTh MHOTOYHCIIEHHBIE I0pHANYecKie GUKIIK (HapuMep, MPesyMIIIHs
J00pONOPSIIOYHOCTH OHIMATEHBIX JIHIL U Ap.), PEIINTEILHOE 3HaUeHHe
NpUIaeTCs IIPU3HAHUIO BUHOBHOCTH. OJHAKO, KaK OBUIO NPHUHATO HAMU
panee, opmabHBlE I0KA3aTEIbCTBA — IEPBOHAYANBHBIN TPORYKT HE
PO3BICKHOTO, & COCTA3ATENBHOTO 006UHUMENbHO20 CYNOTIPOM3BOICTBRA: K
IOpUANYIEeCKUM (GUKIHIM O0JIee, YeM «IIOMEeIIaBIIascsy» Ha UCTHHE MHK-
BU3HIMOHHOCTb, CKJIOHHA YaCTHO-MCKOBAask pA3HOBUIAHOCTS, a IPU3HAHNE
0OBHHAEMOTO — JKEJIaHHBII UCXOM HE TOJIBKO s HHKBU3HUIIMOHHOTO, HO
U A7 0OBHHHTEIBHOTO M YAaCTHO-MCKOBOIO Ipoueccos.” [TosTomy ompe-
JlenenHas (opManbHOCTh JOKA3bIBAHHUS B IIPOLIECCE ATOrO THIIA CBHIE-
TENBCTBYET JIUIIb O CBOOOPA3HN JAHHOTO HCTOPHYECKOTO THIIA K 00 aHT-
JTHHCKOH IIPUBEPKEHHOCTH TPAAUIIIAIM, HO HE O KAKUX-TO 0COOBIX PO3BIC-
KHBIX HaKJIOHHOCTAX. MoxHO cortacutscs ¢ Ilurepom Apuepom B TOM,
YTO HE B IIOCIIEAHIOI0 O4epeb Cybl KyOeperii AHIIHIO OT AeCIOTH3MA U
YIBEpAWIHM yBaKEHHE K IIPABOMOPSAAKY».

ITepBriii ypox, KOTOpBIM IPENOJHOCHT HAM aHaIM3 AHDIMHCKOrO TH-
I1a,— COCAMHEHNE COCTA3ATENbHBIX M PO3BICKHBIX IIPU3HAKOB HEH30EXKHO
Jiaxe IS CaMBIX «IIpe-COoCT3aTeNbHbIX» IPEeACTaBUTeNel CyqeOHOrO TIIe-
Menu. Ho 370 03HauaeT, 4T0 TAKOE COMETAHUE ECTh HOPMAIbHOE COCMOSIHILE
peansHOI npoueccyanbHOH GOpMbL. Bymytn ci0)KHOH CONManbHON CHCTe-

! Tak, K. @. I'yueHKo ycMaTpHBaeT NpU3HAKN HHKBU3UIIMOHHOCTH B aHIIHHCKOM CHC-
Teme JlokasbiBarus ([ yyenxo K. @. YTonOBHBIH MPOIECC OCHOBHBIX KAMTUTAIUCTHYECKUX
rocymapctB. M., 1969. C. 18). O ckpsITOH CeICTBEHHOCTH aHIIMHCKOTO Mpoliecca mucal
tatoke Arnudepos K. 1. (O6BuHUTENBHOE Havalo H aHmIHHCKHi npouece // IOpuangec-
kuit BecTHUK. M., 1879. T. L. C. 432).

2 Bepuo noamerun 10. B. Meuepskos: «Kak 65l 9T0 HH [0Ka3aJ10Ch NapagoKCaib-
HEBIM, HO Ha YPOBHE 3aKOHa IIPABUJIO O JOCTATOYHOCTH NPH3HAHUS U1 OCYXKACHHUSI — 3TO
NPHHIHUII HE PO3BICKHOTO, & IPEBHET0 OOBHHUTEIBHOTO H AHTTIOCAKCOHCKOTO COCTA3ATEb-
Horo npouecca. Crapmas akCHOMOH 6aHATBHOCTE: MPH3HAHNE 0OBHHAEMOTO €CTh JIydiee
CBHIETENBCTBO BCETO CBETA. .. TIEPeacT He MPOLECCyalbHO-COAEPKATENBHY0, @ IMOIIHO-
HaTbHYIO, AeKJIapaTHBHYO CTOPOHY BOIPOCA 0 3aKOHHO# cHite mpu3HaHuA. Mexay TeM Bce
3aKOHOJATEBCTBA AMOXHU 3penoro po3bicka (Kapomuna, Bounckue npoueccer, YIIK Hadana
XIX B. AsctpuH, [Ipyccun, bapapuu, Cox 3akoHOB B Poccuu M /ip.) CBS3BIBATIH «COBEP-
HIEHHYO», JIOCTATOYHYIO TS OCY>)KACHHUS CHITY MPU3HAHUA C HAJTHYUEM psiaa YCIOBHi, To
CYIIECTBY CBOAMBILIMXCS K TOATBEPIKACHHIO €r0 APYTHMH JI0Ka3aTenbcTBaMu» (Meweps-
ko6 FO.B. DopMBI yTOIOBHOTO CYAONPON3BOACTBA, €. 70).

3 Apuep I1. Aurnuitckas cyneGHas cuctema, c. 63.
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MO, OHA TIPUIAET BCEM CBOUM JJIEMEHTaM MHTErPAaTHBHBIE CBOMCTBRA, Nie-
TAFOIIHE COCTA3ATENbHBIE U PO3BICKHbBIE HAYald B3aUMHO 00YCIOBJICHHEI-
MU 1 HeobxoqumMbIMu. KOPOTKO TOBOPS, HET COCTA3ATENEHOCTH 6€3 pO3BIC-
Ka M po3bIcKa 6e3 cocrs3arenbHoCTH! Ho BhITEKAET M OTCIO/IA, KaK HHOT/IA
CUMTAIOT, Oe3ycioBHas HEOOXOMUMOCTb HX MEPEOCMBICIICHUS «KaK OynTo
OBl KaTeropuil MpOTHBOIOIOKHON (opmMbe»?' BenoMHUM, OmHAKO, UTO
peub HIET O THIIOJIOTHYECKUX OCHOBAHHAX, T€XKAIIUX B PA3HBIX [TOHATHI-
HBIX TIOCKOCTSIX, KOTOPHIE IIepeceKatoTcsl, HO He COBMaaroT. B koopmu-
HaTax MOpPGOIOrHYECKOM CHCTEMBI, TO €CTh C TOUKH 3PEHUS pednbHOl
npoyeccyanvHoll opmul, COCTA3aTENbHO-PO3BICKHBIE KaTErOpuH Hei-
CTBUTENBHO HE [ODKHBI BOCHPHHMMATHCS KaK IPOTHBONOJIOKHOCTH.
OnHH — 3IeMeHTHI AeHCTBYIOUIEH NpoIeccyanbHON HOPMBL, BEICTYIIAK0-
el B KaUECTBE €IIHOr0 I0OPUIHIECKOr0 OpraHu3Ma. BHUMaHMe KOHIEH-
TPUpPYETCst 3eCh He Ha ODNIX 3aKOHOMEPHOCTSAX Pa3BUTHA [IPEAMETa, a
Ha 0COOCHHOM M OT[EeJIbHOM, He Ha IOCTYNAaTeJbHOM BIDKSHHH, @ Ha KO-
nebaHuM ¥ crydainocTH. HampoTus, uaeansHas THIIOIOTHS BOCIPUHU-
MaeT UCTOPUKO-HAIIMOHAIbHBIE OCODEHHOCTH JTHUIUb KaK MCXOTHBIA HJIS
00001IeHn MaTepuall, a B KaTeropHsx COCTA3aTENIbHOTO M PO3BICKHOTO
yCMaTpUBaeT TO, YTO OTPaKaeT B 0OJACTH CYHOMPOU3BOICTBA 21AGHYIO
9KCNOHEHMY 001 eCmBeHHO20 PA3BUMLSL, MePY 803DACMAHUSL COYUANHOLL
U 0yx08HOI c600600bl. BMECTE € TeM HCCIIENOBATEII0 YaCTO MPUXONUTCS
HCIIOIB30BaTh 00a ITHX ITOX0A ONHOBPEMEHHO, IIO3TOMY 32 0COOEHHOC-
TAMH peansHOH I0pUAUIecKOr (HOPMBI OH JOJDKEH 3aMevarTh U IPUCYT-
CTBHE B HEH HJEAILHOM COCTA3ATENLHO-PO3BICKHON AuaToMuu. Maio To-
IO, €CIH COCTA3aTeNIbHOE U PO3BICKHOE Hawasa ecTh IIapHBIE KaTeropu,
OHH, KaK ¥ II000aeT IHaeKTHIECKOU Tape, 6cec0d JOIDKHBI IIPUCYTCTBO~
BaTh B 110001l IpOLiecCyanbHOM (hopMe B TIpezenax ee KayeCTBEHHO! OIl-
penenenHoctd. OTcroa BTOPOH YPOK, BBITEKAIOUINI 13 aHAIN3A aHIIINH-
CKOTro cynonpon3BozcTBa. OH COCTOUT B TOM, YTO PO3BICKHOM 3TIEMEHT He
clefyeT BOCIPUHHMATH YIPOIIEHHO, KaK HEeKHH BPEIHBIN «BUPYC», HE-
KOTJIa TIOPa3UBINHMH TMO-AETCKH HAUBHO-KECTOKHH, HO B 00IIEM-TO «Ie-
MOKPATHYHBII» 0OBHHHUTEIBHBIN IIPOLECC B YTOAY «PEaKIHOHHBIM (eo-
Jlanam» U IOJIe3HBIN Teneps JHIIb JUKTaTopaM na 6ropokparam. Bee 06-
CTOMT HAaMHOTO clio)kHee. PO3BICK BO BCSKOM YTOJIOBHOM IIPOIECCE Tak
JUIM MiHaYe BEITOJHAET CBOIO HEOOXOANMYIO «UepHYI0» paboTy, 6e3 KoTo-
PO — IIpu COOMIOIEHIH U3BECTHOTO YCIOBMS Pa3yMHOCTU M HEHCTBU-
TEJIBHOCTH — OBIIO0 OBl HEBO3MOXKHO HU IOCTYNIATEIBHOE HCTOPHUECKOe
DAa3BUTHE IPABOCYIHS B LIEJIOM, HU ero oBceqHeBHOE 3(dexTnBHOE PyH-
KunoHHpoBaHue. TpeOoBaTh MONIHOTO MCKOPEHEHHS PO3BICKHOTO Hadana
W3 CYIOIPOHU3BONICTBA — 3HAYHUT HE BUAETH NEHCTBUTENIBHBIX HCTOPHYEC-

1 Mewepsixos FO. B. ©opMBI yTOIOBHOTO CYIONPOU3BOACTBRA, C. 91.
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KUX OCHOBaHUH myOmmanocT. Benp He Tak TpyAHO H3rHATH OECOB M3
OIEP)KUMOT0, KaK He JaTh BCEMY CTaay OpOCHTHCS B Mope.!

ToBopst 0 npuyunax u ycnogusax GopMHUPOBaHUSI HCTOPUIECKON (HOpMBI
mpoIecca, TakKe HelIb3st 00XOAUTh BHUMAHHEM 3TH OCOOEHHOCTH OTHO-
HIEHUH BeanbHOro U Mopdonornyeckoro. OnHAKO, KaK OTMEYaIOCh pa-
Hee, CaMH 110 cede HaeanOHbIe THITBI — 3TO TOJIBKO JIOTUYECKHE MOESITH 1
B PEAJIbHOM UCMOPUYeCKOM TIPOLIECCE BBITIIAAT KaK 6140bl, IOHATHE KOTO-
PBIX €CTh pe3yasTaT JONOIHEHHS UealbHOH THUIIOJIOTHH CPABHUTENBHO-
ucmopuveckum TMOAXOAOM. AHAaIU3 yCIOBUH CYNIECTBOBAHMS TOH HIH
MHOHM HcTOpHYeckol (opMbl mporecca Oyaer Oonee MOIHBIM, €CIH 3TO
JieniaTh Ha JBYX B3AMMOCBA3AHHBIX YPOBHSIX — U C TOUKH 3PEHUS H1eaIb-
HBIX BHUJIOB, U C MO3UIMH MOP(OIOrHYecKUX mpoleccyaibHbX hopm. B
YACTHOCTH, JUIST 00BsICHEHNS aHIIIMICKOTO THITA CIIPABE/INBLI PAHEE BBIC-
Ka3aHHBIE HAaMH COOOpa)KeHUs 00 yCIOBUAX U MOCIEN0OBATEILHOCTH BO3-
HUKHOBEHHS TaKHUX 61006 COCTI3aTENHLHOIO0 M PO3BICKHOIO IPOIECCOB,
KaK OOBHHUTEIIBHOTO (aKKy3aTOPHOTO), aCCH3BI, CIIECTBEHHOI0, HCKOBO-
ro (akumoHapHoro). Oco60 akTyaabHbI AKIIMOHAPHBIE — YACTHO- U ITy0-
JIMYHO-MCKOBBIE, MPOLELYPEI, HOCKOJIBKY JOKOMOTHB aHIJIMICKOTO IIPO-
1[ecca, eCJIM He CYMTATh HECKOJIBKHX PO3BICKHBIX IIEPETOHOB, ITPOILEI yKe
OOJBIIIE TOJIOBUHBI IIYTH MEJK/1y HaCTHO- U ITyOIMYHO-UCKOBBIMH CTAHIIH-
saMu. B AHIMIAK 9aCTHO-UCKOBOH BHJ CYAOIPOU3BOJCTBA I'OCIOACTBOBAI
npubmm3uTensHo ¢ konma X VII mo XIX B., uMes nopasisiolee nperumy-
IIIECTBO U HAJT PO3BICKHBIMH, U Ha[{ 00BHHUTEIBHBIMHE aTaBH3MaMu. Bripo-
YyeMm, M J0 3TOr0 YaCTHOE Hayasuo ObUIO He 4yXKAO 3[eCh YrOJIOBHO-TIPO-
I[eCCyabHbIM OTHOIICHISIM (HEIPEMEHHOE YJIacTHe OOBHHUTEIIS 1 T. 11.),
XOTs B [IEJIOM OHO CITY)KHJIO TOTJa CKOPEE «BACCATIOM» CIIEACTBEHHO-PO-
3BICKHOTO «CIO3€pEHa», YeM He3aBHCHMBIM «(puronsaepom». Ho, xak
yke Ob110 0TMedeHO BhIe, K KoHIy X VII — nayamy X VIII cronerus anr-
JMHCKUHU TPOIIECC 8 OCHOBHOM YXKe «Iepeboleny po3bICKOM,” He FOBOPS
yke 06 0OBHHHUTENEHOM CHHApoMe.? B AHIIHM TOro BpeMeHH Hauboee
IOJIHO, KaK OoIbllle HUIZE W HUKOTHA, MPOSBIINCH THIIOJIOTHYECKHE
MIPEANOCHUIKH A5l BOSHUKHOBEHHMS YaCTHO-HCKOBOTO IPOLECcca, a HMEH-

! Cwm.: EBanrenue ot Mapxka (5, 19). BecbMa kpacHopednBo npusHanue 6uisiero 6pu-

TAHCKOTrO JopAa-KaHiyuiepa bpyma, kotopslit B 1861r. npusnam: «Besgkas cucrema yroios-
HOTO Cy/IOMTPOH3BO/ICTBA, HE MMEIOI{as B COCTABE CBOEM MyOMHIHOrC OOBHHUTEINS, HE MO-
JKeT OBITh APYroil, KaK TONBKO KpalHe HeCOBEPIICHHOH...caMOH Kankoi» (LHT. 110 KHUTE:
Yenvyoe-bebymos M. A. Ouepku 110 HCTOPUHU CyJa U yTOIOBHOTO Npolecca..., ¢. 411). Ho
Beb MyOMUYHBIA OOBHHHUTENb BO30YKIAET MPECIIENIOBAHNE U pacclelyeT NpecTyIeHHs
ex officio, uTo ABNIsIETCA H300pETEHHEM HMEHHO PO3bICKa.

2 1. ®. Cruden, nonarain, 9to k cepeanne XIX B. aHmIMHACKHI IpoLece yxe 0CcBo60-
QMIICS ¥ OT NOCAeOHUX IEPeKUTKOB po3bicka (Crmughen /] @. YTonoBHOE PaBO AHITIHU B
KpaTKOM O4YepTaHuH, c. 222).

> Tlocnenuuit pa3 npu3pak 0OBMHUTENLHOTO CYAMINIIA BCTAN MEPE CMYIICHHBIMU
cynpsmu Bectmurctepa B 1818 1, korna Heknm TopHTOHOM, 0OBHHSAEMBIM B YOHHCTBE, OBI-
712 IpeINPHHSTA OTBITKA PEIIUTH CIIOp CyAeOHBIM MOeIHHKOM M0 ApEeBHEMY MpaBy appeal.

150



HO — OTHOCHTENBHBIN AeQUIINT comHaIn3aliuu (cybcoyuanusayus) 0o-
IIECTBA B YCIIOBHMAX NUOepanu3mMa, 0OTCTaBaHUe BHYTPEHHEH (TIpex e Bee-
ro JyXOBHOMH) CBOOOABI OT CBOOOMBI IKOHOMUYECKOW UM MOJIUTHYECKOH,
KOrga ITyOnM4HbIE MHCTUTYTHI €lle He 3aCIyXXHJIU ITOJHOTO JOBEepHsI
TPakKaaH, MPEANOYUTAIONHUX (HO B TO )K€ BpeMs M (aKTUUECKH MOTY-
1mx!) nonaraTbcst B OCHOBHOM Ha camux cebs.! [IpumeuarensHo, 9To me-
PEXOZ K YacTHOH (opMe YroJIOBHOTO TIPOIIecca TOYHO COBIALAET BO Bpe-
MEHH C HaJaJloM «BTOPOH BONHB — [IpOMBINUIEHHOH pPEBOMIOIUI
XVII—XVIII BB., B30pBaBIIei 001[ECTBO ¥ 3aCTABHUBIIEH €I0 XKUTh B HO-
BOM, HEMPHBBIYHOM pHUTMe.> DTH «HOXKHHUIB» MEX/Iy CTapbIM, CyOCcTaH-
IIHAJIEHBIM COCTOSIHHEM BHYTPEHHEH [yXOBHOCTH M HOBBIMH BHEIIHHMHU
YCIIOBHSMH IIOPOJMIIM YHUKAIBHBIH aHITHHCKAN HHUBH Y ATH3M — 3Ha-
menuroe: «My house is my castle» (MOii HOM — MOst KPENOCTH), IS KO-
TOPOTO CYAOIPOH3BOACTBO — JIHIIE (QYHKITHS YaCTHOTO HHTepeca. «[Ipu-
MHPEHHE» HHIHBHA CO CBOCH JKe COOCTBEHHOM COIMATLHOM IPHPOIO0iL B
TIOJTHOW Mepe ellle He COCTOSUIOCh, 00OPOTHOM CTOPOHOM Yero sIBUiack
ocTpast TOTPeOHOCTH B HCKYCCTBEHHBIX KOMIIEHCATOpaX 0OIECTBEHHOTO
«Mupay». B 3T0# CBA3M CTAaHOBUTCS MOHATHBIM, ITOYEMY IVIaBHAsI YACTHO-
HCKOBasi CHCTEMa YroJIOBHOTO cynompousBoacTea HoBoro BpemMenu mpo-
SBJSIA 0COOYIO0 MPMBSA3aHHOCTE K MHCTUTYTY conservatores pacis —
KXPAHHUTEIIM MUPaY, WA MUPOSbIM cyObsim. [I03mHee MOy Ha HUX BCIIE]
3a bpuranuei nepexuiin MHOTHE IpyTHe, B TOM YHCIIe U KOHTHHEHTAIb-
Hple cTpaHbl. C Ipyrod CTOPOHBI, Ae(UIUT JOBEPHS K IyOIMIHBIM HH-
CTUTYTaM OOYCJIOBHII OTHOCHTENBHYIO NACCUBHOCHb CyOd B aHTIIUICKOM
IIPOIIECCE, CIIOCOOCTBOBAN YCIIEXY «O0IIECTBEHHOTOY» CyOd NPUCAICHBIX T
JIOJITOH HEBOCTIPMUMHHBOCTH aHIVIMHCKOTO IPaBa K HHCTUTYTAM 20¢ydap-
cmeennozo obeunenus.> VHAMBUIyanu3M NpU3HAET IIaBHBIM 00pasom
dopMasbHOE PABHONpPABUE TKYIIMXCA CTOPOH, KOTOPOE AaeT OIMHAKO-
BBIE CTapTOBBIE BO3MOXKHOCTH Ui CyAeOHOro cmopa, a (pakTHudecKu —
IIPEUMYIIECTBO CHIBHBIM; CTPEMIICHHE JKe K (DaKTHIeCKOMY paBEHCTBY

I B kakoit-To MEpE CXOXKHE YyCITOBHA HMEIH MECTO B AaHTHYHOM MUPE, TA€ TAKXKE roc-

[IOJICTBOBAIA YACTHO-HCKOBAsA MOJENE YIOTOBHOTO CyI0Mpon3BoAcTBa. OMHAKO KECTKUM
cenvckoxossicmeennviv (o Dnsury Toddnepy) nmBummsaumsm I[peunn u Puma npu
BHEIIHEM TOP)KECTBE AEMOKPATHHIECKHX HHCTHTYTOB HEIOCTABAJIO JINOEPATLHOCTH U HH-
JIUBUIyalTn3Ma, Mo-HacToAeMy pa3BuThIX nuib HoBbiM BpemeHeM. OTTOTO aHTHYHBIH
YACTHBIH npoliecc ObUT THIIEH BO3MOXKHOCTH Pa3BEPHYTHCA B MOJHYO Ciity. ConnasbHbe
YCIOBHS I 3TOTO BO3HHKJIIM, KOT/a 001IecTBO OBLIO «B30pBaHO» IIPOMBIIITIEHHOM PEBO-
nronueH, Havasmeics B XVII B.

2 Todduiep, pyKOBOACTBYACH NCTOPHKO-COIMONOTHIECKUMU COOOPAXEHUAMH, IATH-
pyer Hadasio 5Toro repuoga 1650—1750 rr. (Toghprep 3. Tperbs BomHa, ¢. 40). Kak Bu-
JHM, 5TO MOYTH TOYHO HAKJIA/IBIBACTCS HA HAILY OTHPABHYIO TOUKY YaCTHO-HCKOBOI (op-
MBI nponiecca — 1670 I, MosydyeHHY0 C MOMOIBIO aHAIH3a 3aKOHOAATENILCTBA.,

3 Tonsxo B 1879 1, mocne copoka JieT f1e6atos, B AHIIHH MO 3akoHy Prosecution of
offences Act 6pIT cO3/1aH cOELHANBHBIH HHCTUTYT MyOIUYHOTO 00BHHEHNS — JlHpeKipns
MyOINYHOTO MpecieJOBaHu.
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Ul Hero — GecrnoyBeHHOe Onmaropymme. Takoi MOAXOX AONroe BpeMs
(mo 1898 r, korga OBLI IPUHAT 3aK0H O J0Ka3aTeNIbCTBAaX) MPETSITCTBOBA
BO3MOYKHOCTH JOTPOCA B CyJI€ CAMOTO OOBHHSIEMOTO, Ha TOM OCHOBaHHH,
9T0 OH — CTOPOHA, a HE CBUIETEeNb. DTO, B CIIy4ae OTCYTCTBHS Y HETO He-
00XOIMMBIX Cpe/CTB Ha MpUIJIalieHue GappucTepa U BHI30B CBHIETENEH,
6bUI0 Ha PyKy TOJIBKO OOBUHMTENIO.! B cHily Tex je OCHOBaHMH KaXKaoi
U3 CTOPOH, B TOM YHCIE M YTOJIOBHOMY MpECIIEI0BATEI0, HHTEPECHEI
TOJIBKO T€ JI0KA3aTeICTBA U TE apIyMEHTHI, KOTOpEIe 00eIaroT UM Cyned-
HBIH ycrnex.? OTcrona — Kak OBl ABa CaMOCTOATENBHBIX IPe/IBapHTEIIb-
HBIX pacciie/[0BaHUS B AaHIIMHCKOM JaCTHO-UCKOBOM CYI[OIIPOM3BOACTBE,
MPOBOMMBIX Mapajlie]bHO OOBUHEHHEM U 3alIUTON. 31eCh Cle/lyeT uc-
Karhb U IPHYHHBI 00BIMAs CTOPOH CKPBIBATH APYT OT JPYTa «CBOMY JA0Ka3a-
TEJILCTBA 10 CaMoro cya. Toraa ske aHrIHICKUM IPpoIece ciena s ce-
651 e1te O{HO CYry00 YaCTHO-HCKOBOE OTKPHITHE — HAOCTATOYHOCTH BEpO-
STHOCTHOrO OOBHHEHHs. DTO O3HAYAET, YTO OOBMHEHHE MOXET OBITH
OCHOBAHO JIHIIL HA BEPOSITHOCTHOM 3HAHHUH, B TOM YHCJIE NPH NIpEeaaHuu
cyny (prima facie evidence, 1oxa3aTenbCTBO, yOeIUTENBHOE HA MEPBBIN
B3IVISLL, TIPY OTCYTCTBHH OIIPOBEPIKEHH). DTa mobnaxka 0OBHHEHHO, Ha
HAIIl B3IVISI, TAK)KE 00513aHa CBOMIM MTPOUCXOXKAEHHEM TOi cybconuannza-
[IUH, KOTOpast OTJIHYaja aHMIniickoe o0IecTBo amoxu [IpoMemnieHHOH
peBonronuu. Hepnosepue rpakiad K BIACTH MCKIIOYAIO CO3JaHHE IyO-
JIMYHBIX OPTaHOB YTOJIOBHOTO IIPECIIEN0BAHMS, UMEIOLNX [1OJTHOMOYHS,
MPEBBIIAIONHE TOTHOMOYHS YacTHBIX Jiui. OpHako 06e3 Takux crenua-
JH3UPOBAHHBIX OPraHOB PAcCIeNOBaHUS IpenBapUTesbHas JH0cyaeOHas
MOATOTOBKA HE CIUIUKOM 3((EKTHBHA, U B 3aCENAHHUU Cyja OaJieKo He
BCErjla BO3MOYXKHO BOCIIOJIHHTH €€ HeHOCTaTKH. VIMeHHO M3-3a «OTCYT-
CTBHS BCAKOM CHUCTEMBI IpeaBaputensHoro ciencteusy» (. @. Cruden),

! Bor yro nucan 06 anrmiickom npouecce Toro Bpemenn [, @. Cruden: «AHrmiic-
Kas cHCTeMa MPEeBOCXO/IHA, TIOKA 170 He B IEHbraX, KOTOPIE A0JIKHA MIATHTH KaXKAas CTO-
ponay (Cmughen /]. ®. YronosHoe npaBo AHIIHH B KPaTKOM OYepTaHuy, ¢. 214).

2 Hanpaumpaetcs OTpeeleHHas aHalIoTHA ¢ COLHANBHOI cuTyalmeit B Poccuu KoH-
ua XX B., [ie BHYTpeHH:A cB0OO/a TAKsKe He MocTeBana 3a cBo00/0# BHEIIHEH, pe3ybTa-
TOM 4ero ABUIMCh HEKOTOPHIC AHATOTHYHBIE OPHANYECKNE HHCTUTYTH (MUPOBBIE CYABH,
MPUCSHKHBIE), a TAK)KE TUIOXO TMOAIAOLIHecs 00BsICHEHMIO (AKThl CHIIKEHHUS, BIUIOTH [0
MOJTHO# 6e3/esTeNEHOCTH, aKTHBHOCTH POCCHICKHUX CY/I0B H CBOE0OPA3HOTO CHHAPOMA YC-
nexa, nmobesnb B cynebHOM criope mo00# HeHOH, KOTOphIH ¢ nyTraromiei ObICTpOTOH OBMa-
Jlel MHOTHMH TIPEICTABHTEIIMH KaK MPaBOOXPAHHMTEIBHBIX OPraHOB (CIEAOBATENAMH,
MIPOKYpPOPaMH), TaK M a/IBOKATyphL.

3 Tlo cTpaHHOMY CMEUIEHHIO TOHSTHIT, MPaBO OOBMHNTENA HE AOKA3bIBATh OOBHHEHHE
C TIONHO# JOCTOBEPHOCTBIO B TCOPUH aHIIIMHCKOTO CYAONpPOU3BOICTBA CYHTAETCS NPHUBH-
nierreli 06BHHsEMOro (Tak Ha3pIBaeMasi «IPUBHJIETHS Pa3syMHOTO COMHeHHs»). Hexopasy-
MeHne OyaeT paccesHo, ECIIH TONBKO 3a TOUKY OTcYeTa MPUHATH MOJ0KEHHE, KOT/a IPUro-
BOp MOKET OBITh BEIHECEH OTKPOBEHHO Ha OCHOBE Npeanonoxernuit. Ho aTo dakTnuecku n
MMEN0 MECTO B PO3BICKHOI MEPHOJ aHTITHHCKOTO MPOUecca MU OCYKACHHH 0OBHHHTEb-
HOM accH30ii, cieioBaBiei Momnse. I1o CpaBHEHHIO C ITHM OCYIXKIEHHE «BHE pa3yMHBIX CO-
MHEHUID», B CAMOM JieJie, IPEICTABTIAETCS 61aroM 1yst 06BHHAEMOTO.
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KOTOpasi, B CBOXO O4€pe/ib, O0BSICHACTCS cyOcouanu3anuei, Cy1 BbIHYX-
JIEH I0BOJILCTBOBATHCS BEPOSATHBIM, a He JOCTOBEPHBIM 3HAHUEM. !

AHITHHCKUH YTOJIOBHEIN nponecc — 3To Jderenaa. OHa COCTOUT B TOM,
YTO 3TOT IIPOLIECC YHCTO COCTA3ATEIIBHBIN U K TOMY %K€ YaCTHO-HCKOBOM’.
Hnorna ero nmenyroT naxe o0BUHUTENBHBIM.> O IPUCYTCTBUY B aHIIIHH-
CKOM CyAOIIPOM3BOCTRE 3JIEMEHTOB PO3bICKa pedsb yxke muia. [locnymaem
Telepb, KaKyr XapaKTepUCTHKY NAeT eMy DIyOOKHIA 3HATOK aHTIIMHCKOTrO
npasa [xeiimc @. Ctuden: «YroJoBHBIH Cyl aHIIHHCKUN €CTh 0buye-
CMBEHHbI PO3bICK, TPOU3BOJUMBIN C LENBIO pACKpblimb ucmuHy (Kypcus
Moi. — A. C.), HO A5 BepHEHIIero JOCTIKEHUs 3TOH Lenu obnexaro-
muiica B opMy COCTA3AHUS MEXKIY OOBHHUTENIEM H MOZCYIUMBIM»:. [Ty~
Maetcs, uto CTudeH HCTIONB30Ba 3[€Ch, Ka3aJI0Ch ObI, He BIIOJIHE ITOIX0-
JIIIH, «<MHKBU3UIIMOHHBIN TEPMUH «PO3BICK» HE CIIy4aifHO — 9TOT JIU-
TepaTypHBI NpHeM TO3BOMAET 3((PEKTHO I[MOTYePKHYTh MEICIL O
nyoaudHoM XapakTepe aHIIHHCKOTO COCTA3aTeNbHOro npouecca. [Tompo-
OyeM 000CHOBATh ITOT TE3UC IPHUMEHHUTENBHO K aHITTHHCKOMY THITY IPO-
recca 6onee moapoOHO.

OOBIYHO IIIABHBIH YaCTHO-HCKOBOM MPU3HAK YCMATPHUBAIOT B TOM, 4TO
OOBHHEHHE MOYKET IPEABIBISITHCS M MOIIEPKHBATHCSH YACTHBIMHU JIHI[A-
M.’ B aHmuiickoM npoiiecce Jiio6oe, B TOM YUCIIE YaCTHOE, JIHIO0 MOKET
HOAATh B Cy[ HE OOBUHHUTENBHbIN aKT, a JIMIIL HpoeKm 0OBHHHUTEIBHOIO
aKTa, KOTOPBIH caM 110 ceOe He HMEeT FpUINIeCKOM cuiibl. OH CTaHOBUT-
Cs1 3aKOHHBIM JIOKYMEHTOM TOJILKO ITOCIIE IIOAMUCAHUS €r0 Cy1eOHBIM YH-
HOBHHUKOM, KOTOPBIH IPEXKe A0JDKEH YOeTuThCs, YTO OOBUHAEMBIN YiKe
IpEeAaH Cyly MarucTparoM [0Ce MpeABapHTEIbHOIO CIyNIaHUS Jena,
1160 cobnioneHa npoleypa npeabsIBIeHHS TaK Ha3bIBAEMOT0 «CTHXHH-
HOTO 61D, TMO0 YTO NPOEKT MOAAETCS 10 YKa3aHUIO ATICIUIALHOHHOTO

! B.ETymes n A. C. AnekcanipoB BUST OCHOBHYO NPUYHHY (POPMHPOBAHUS aHT-
JIMHCKOTO CTAHAAPTA «A0KA3aHHOCTH BHE PA3yMHBIX COMHEHHF BO BIHAHUHA Ha IPABOBYIO
MJIEOJIOTHIO KYIBTYPOIOrHYeCKHX (PAKTOPOB: aHNIMKAHCKON TEOJIOTHH, IMITHPHYECKOH dH-
noco¢un baxona, boitis n JIokka 0THOCHTEIEHO IPUPOBI HCTHHBI, & TAKKE APYTHX yMa-
HHTapHBIX ¥ €CTECTBEHHBIX Hayk (I Viuyes B. E., Anexcanopos 4. C. Haponaoe 06BUHEHHE B
YronoBHOM cyze, ¢. 71—=81). Hajo momarars, 3TH MOMEHTHI I€HCTBUTEIBHO OKA3bIBAIIH
BIIMAHNE Ha BHIPAOOTKY aHITHMHCKHMH IOPHCTAMH KPHTEPHEB JI0Ka3aHHOCTH B cyne. OnHa-
KO CUMTATh MX IIIABHBIMHU HJIH €/IHHCTBEHHBIMU — 3HAYHT HEAOOLEHHBATh Ooee MTyOoKHe
NPUYMHEL H 3aKOHOMEPHOCTH COLHAIBLHOTO Pa3sBHTHS 00BEKTHBHOTO (LMBHIN3ALHOHHOTO
U 1p.) MOpAZIKA, KOTOPEIE ONPEEIAIOT BCIO Haeonoruto. Teonornyeckne u HayqHbIE HICH
BBITOJIHSAIM 371€CH POJIb IEPEIATOYHOTO 3BeHA. TONBKO 3HAaHHE ITHX 0OBEKTHBHBIX 3aKOHO-
MEPHOCTEH MO3BOJMT OCYIIECTRATH B OTHOMIECHUH MPEAMETa HCCIIeJOBAHHS IPOTHOCTH-
YECKYI0 HayuHYIO (DYHKIHIO.

2 Cwm.: Bobomoe C. B. Bypsxyasras toctuims. CocTOSHUE U mepcnekTussl. M., 1989.
C. 74 u np.

3 Cwm., Hanpumep: Yenvyos-Bebymos M. A.OuepKku nO HCTOPHM Cyla U YTONOBHOTO
npouecca. .., ¢. 428; Konuccon. Henpasocynnsie cyasl. M., 1961. C. 27.

4 Cwm.: Cmudgpen [1. ®. YronoBHOE NpaBo AHIHE B KPaTKOM OYEpTAHHUH, C. 214.

5 Cwm.: [ywes B. E.,, Anexcandpos A.C. HaponHoe 0OBGBUHEHHE B YTONOBHOM CYTIE, C. 82.
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cyna. «CTHXHUHBIID TPOEKT 00BUHUTEIIEHOTO aKTa MOKET MHHOBATH CTa-
JIMIO TIPEIBAPUTENILHOTO CIYIIAHHS, U TOT[a Ae0 OyaeT paccMaTpUBaTh-
Cs IO CYIIECTBY, HO IIPH YCJIOBUH, €CIIH Ha 3TO OY/IET MOIy4eHO pa3pelie-
Hue cyapu Breicokoro cyma.! TakuM 00pa3oM, MpaBO CaMOCTOSATENLHOTO
OOBHHEHHUS B aHIVIMHCKOM IPOIIECCE MOXET OBITH Peanu30BaHO JHIIOM
JIMILB TIPH COIVIACHH Ha 3TO TOCYAAPCTBEHHBIX CYIeOHBIX OPraHoB H MO
UX KOHTpOJIeM. B TakoM cilydgae ClioBa O «BEIMKOM KOHCTUTYIIHOHHOM
IpaBe aHTIUYAHUHA COOCMBEHHOL 61ACmbIO TIPUBECTH B ICHCTBHE yTo-
JIOBHBIN 3aKOH»* HeJb3s MOHUMATh CIUIIKOM OykBanbHO. TouHee GvIIO
ObI TOBOPUTE O TIPaBE 20Cy0apCcmeerHoU 6racmy IPHUBECTH B ACHCTBHE
YTOJIOBHBIH 3aKOH U CyIeOHYIO IIPOLEeNypy IO TPeOOBAHMIO U TP AKTHB-
HOM ydacTuu rpaxaaH-o0BuHuTENeH. HO 3T0, COOCTBEHHO, 1 O3HAYAET,
YTO MBI HIMEEM JIeJI0 He C YaCTHO-, & MyOIHYHO-HCKOBBIM I10JIXOJ0M K I1pO-
neccy. He tax 6b110, HallpuMep, B aHTUYHOM YaCTHO-MCKOBOM CyOIIPO-
U3BOZICTBE, IJI€ MHUIHALIMS 1 BEICHHE /1€ LIEINKOM 3aBHCEIH OT YCMOT-
PEHUs TPaXKIaH U KHAPOIHOE» 0OBHHEHUE 00CITY)KHBAIIO ITyOINIHbIE 3a-
Ja4d B paMKax YaCTHO-UCKOBOH (opmbl. HemanoBaxHO u TO, 9TO
0OBUHEHMS, IPEbBSIEMbIE OTAEIBHBIMHU TPAKAAHAMHE, HA [IPAKTHKE 10~
BOJIBHO DEJKH, 3HAYUTENBHO 4allle K IIPaBy «HAPOAHOT0» OOBHHEHMS
NpPHOErarT pa3InyHbIe HEMOIUIEHCKHE aTeHTCTBA, O0heIMHEHHS 1 KOp-
MOPALXH, BIUIOTH JI0 MIPEAIPUATHI pO3HUIHOM Toprosiu u Koposiesckoro
obuiectBa opuuTonOroB. I1o cymecTBy, 3T0 IUIOpaaHcTHYecKas Gopma
BBIPXEHHS TOTO )K€ ITyOIUIHOr0 HHTEPECa B yTOJIOBHOM CYONPOU3BO/I-
ctBe. Hakorer, mo 60ApIIMHCTBY OOBUHEHUH, BBIABUIAEMbIX YACTHBIMH
JHIAMH, B €10 BCTYIAOT nonuins u Koponesckas cinyxba oOBuHeHMS.
Wrtak, Hanyu4ue B aHITHHCKOM TIPOIIECCe KHAPOIHOr0Y» 0OBUHEHMS CBUIE-
TEJIBCTBYET HE O YACTHOH, a 0 MyOauuHOM ero mpupojie. [lybnumanocts
BUJHA U B APYTrUX TpHu3HaKax. [Ipexe Bcero aTo npe3yMiIliis HEeBUHOB-
HOCTH ¥ IIPEUMYINECTBO 3aLIUTHI, 0OecreynBaronme (pyHKIHOHAIEHOE
PAaBEHCTBO CTOPOH B YCIIOBHSIX, KOTJIa OOBHHEHHE OOBIMHO OAIEP/KHBA-
€TCs FOCYAapCTBEHHBIMU 00OBHHUTEISIMHE JIH00 ¢ UX ydacTuem. B anrmuii-
cKoM Iporecce BIu1oTh 10 X VII B. He ObUT0 npe3yMiiun HeBHHOBHOCTH, *
YTO BIIOJIHE 3aKOHOMEPHO JJISl YaCTHO-MCKOBOM (hOPMBI, HO HETEPIHMO
Juis yOnuano. [TyOnuyHbLi npoliecc HalleJIeH Ha yCTaHOBIEHHE UCTHHBI
110 geny. Kak MoKHO BUZIETh W3 IIPUBEAECHHOM BhIIe 1iuTarsl, CTHihen cun-
TaeT 3Ty IIeJlb CaMOH CYThIO «OOIIECTBEHHOT0» aHIJIMIICKOrO Mporecca.
Kax 3T0 COBMECTHUTE C YTBEPIXKICHUEM O I0ITyCTUMOCTH B HEM BEPOSITHOC-

! Cm.: Yonkep P. Aurnuiickas cynebHas cucrema, c. 483—486.

2 Belpakenue MpUHAMICHKAT aHIHiickoMy cyase nopay Kombamo. Cm.: K-
wep E. M. CynebHoe npecienoBaHue QOMKHOCTHBIX ui. M., 1907. C. 25.

3 Cm.: Iywee B. E., Anexcanopos A.C. Hapoanoe oOGBHHEHHE B yrOJNOBHOM Cy/e,
c. 83-88. 8
* Mewepsxos FO. B. ®opMBI YTOIIOBHOTO CY/10IIPOU3BOICTEA, C. 29.
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THBIX CyIeOHBIX permeHHH? 37ech OmsaTh HEOOXOAUMO YUHTHIBATh COLIH-
aJIBHO-UCTOPUYIECKHE YCIOBHA (hOPMUPOBAHUS AAHHOIO MPOIECCYaTBHO-
ro tuna. B To BpeMs kak KOHTHHEHTaJIbHOE CyA0npon3BoacTBO K X VIII B.
OKOHYATEIbHO 3aIyTaloCh B Ka3yHCTHKE (OPMABHBIX IOKA3aTeIbCTB,
AHDIMHCKUM TIPOIECC CO CBOOOMHOW MX OIEHKOH IO palMOHaIbHOMY
BHYTpPEHHEMY YOSKIECHUIO IPEICTABIIAICS COBPEMEHHHKAM 4yTh TU HE
«KOBYETOM OTKPOBEHHS», KOTOPBIH CyMell COXPAHHTh CKPHKAIH HCTHHEI,
pazburhie Ha KoHTHHeHTe «MomoTtoM BemsM». «EBporeiickomy o0ie-
CTBY, YTOMJIEHHOMY TOCTOAHCTBOM OIIACEHHUH IIEPE] yBEJINYHNBAIOIUMU-
Cs1 IOJO3PHTEILHBIMU JJIEMEHTAMHE, KOTOPBIM (OpManbHas TEOpUs po-
3BICKHOIO Ipolecca Obuia OeccuipHA TPOTHBOIOCTABUTH HEOTBPATH-
MOCTb pPeIpeccuy, CBOOOIHAs OLIEHKA JI0KA3aTelbCTB IIPEICTABIIIACE
HEOOXOIMMBIM YCJIOBHEM PETYJISIPHOCTH OTKPBITHS HCTHHBDY.! MoxHO
CKa3aTh, 9TO AaHIIMHCKUI MpoIlecc Mpernoden MMyCcTh HECOBEPIIEHHYIO,
HO JKMBYIO MaTepHalIbHYI0 HCTHHY HCTHHE «COBEPIUEHHON», HO ¢op-
ManbHOU. Eciin 3T0 Tak, To Bo3pMeM Ha ce0sl CMENOCTh YTBEPXKAATh, YTO
MamepuanbHas UCmuHa ABISETCS B HACTOAIIEE BpeMs NPHUHLMIIOM HE
TOJIBKO KOHTMHEHTAJIBHOI0, HO, OOBEKTHBHO, M aHIIMHCKOIO IpoIecca.
TonpKo MOCTOAHHO PACTYIIHUM BIHSHHEM IPHHIAIIA MATEPUATBHONH HCTH-
HBI MOYKHO OOBSICHUTH IMIABHYIO PHYNHY HA0IH0AaeMoro B XX B. IOBBI-
LIEHHs aKTUBHOCTH aHIVIMICKUX CY[eH, KOTOpble Ha IpeabLIyeM (JacT-
HO-HCKOBOM) 3Talle «CJIABMJIMCHY CBOEH TPagUIIMOHHOW MHAH(dEpEeHT-
HOCThIO. Tak, B 20-X rojax UM ObUIO IpPEZOCTABJICHO AHCKPEIHOHHOE
IpaBo HCTPeOOBATh [0KA3aTeILCTBA,? & IMUPOKUH 00BEM TOTHOMOYHH KO-
POHHOTO CYAbH B OTHOLIEHHH BEPIUKTA TIPUCSHKHBIX JaKe JaJl IIOBOJ He-
KOTOPBIM aBTOPAM IpPEAIION0KHTE, YTO AHIIIHICKOE KIOPH (PaKTHYECKH
COCTOHUT HE M3 IMPUCSHKHBIX, a U3 meddeno.’ Bmecre ¢ TeM 10CcTaTOuHO
BOJBHOE OOpaIleHNE aHITTMHCKOW TEOPHH [0Ka3aTeNbCTB C MaTephallb-
HOW MCTHHOM HaBOAMT HA MBICIIb, 9TO ITyTh OT YaCTHO-HCKOBOTO CTPOS K
Iy OaHMYHOMY NPOIeH JaHHBIM THIIOM IIpoliecca He 0 caMmoro KoHia. Ho

! Tamxe, c.73. BMecTe ¢ TeM MOXKHO MOHATH JAHHOTO ABTOPa TAKHM 06pa3oM, 4To HH-

Tepec eBpPONEeHCKOro KOHTHHEHTA K cocTsA3arenbHoi naeonorny ¢ korna X VIII — XIX s.
Ob111 00YCIIOBIIEH JUIIB POCTOM MPECTYHOCTH 10 CIIEAYFOLIEH JIOTHIECKOH LElouKe: yBe-
JIMYIEHHE KITOJI03PUTENBHBIX JIEMEHTOB» — Pa3BSI3bIBAHUE MPOTHB HUX PYK FOCTHIIHH ITy-
TEeM CHATHUSA (OPMANBHBIX OTPAHHYEHHMIT H PEXOCTAaBICHUS i MPpaBa CyIUTh [0 BHYTPEH-
HeMy yOeK/IEHHIO — MaTepHaibHas HCTHHA i He3aBHCHMOCTH Cyaa. PocT mpecTynHoCTH,
CBSI3aHHBIH C MapruHaNIu3auel HaceIeHHUs ITPH epexoe K HHAYCTPHaIbHOMY O0OLIECTBY,
AeHCTBUTENBHO MOT JIaTh CHIBHBIN JOBOA JUIS Mepexofa K CBODOJHOH OLEHKe A0Ka3a-
TEBCTB C LENbI0 FapaHTHPOBATh PAaCKPHIBAEMOCTH MpecTymenni. Ho maBHas npuunHa
Ob11a BCe-TaKM B IPYTOM — MyOIHYHas COCTA3ATENBHOCTE CTaIA K 9TOMY BPEMEHH 0011e-
CTBEHHO HEOOXOAMMa I Pa3BHBAIOLIETOCS FPaKAAHCKOrO OOUIECTBA, H IMEHHO 3TO MO-
BJIEKJIO 32 CO0OH cBOOOHYIO OLEHKY M HE3aBHCHMOCTH CyJid, a He HaoDOopoT.

2 Cwm.: Mewepsikos FO. B. ®opMBbl yTOTIOBHOTO CYAONPOW3BOICTBA, C. 26; Yenbyos-Fe-
bymos M. A. Ouepku 1o UCTOPUM Cy/Ia U YTOIOBHOTO Mporecca. .., ¢. 431.

3 Cwm.: Mummepmaiiep K. YronoBHOE Cynonpou3soncTso B AHrmmy, [Llotmanmuu u
CepepHoii AMepuke, c. 44—46.
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KaK ObI TO HU ObIJI0, B LIEJIOM BCE XKe MOKHO YTBEPXKIATh, YTO OH CTPEMUT-
Csl HEe K YaCTHO-, a K IMyOIMYHO-HCKOBOMY Hueany. HaycTpuansHoe 06-
IECTBO, B3sB cTapT B KoHlle XIX — nagane XX B., IHKBUAHPOBAJIO 3T0-
LEHTPUIECKYIO CyOCOIMANN3ALINIO, «NPUMUPUE» THOIEN C HEOOXOHUMOC-
THIO CHHXPOHHO (M B TO K€ BpeMs Ka)OMy B Ipeeaax CBOEH Y3KOi
CIIeIMaH3a1iK) JBUTaThCs 110 «CTAHAAPTHON KU3HEHHOH TPAeKTOPUI»
107l KOHTPOJIEM KOPIIOPALH, TOCYAapcTBa ¥ APYTUX OOIECTBEHHBIX HH-
CcTHTYTOB.! DTOMY B 00JIACTH CYAONPOM3BOACTBA COOTBETCTBYIOT MOBBI-
LIEHHE POJIM Pa3BUTOM CTATYTHOH (3aKOHOZATENBHOM) pernaMeHTaluH,
KOTOpast 3aTMHJIa 001I[ee [PaBO, BOSHUKHOBEHHUE IOJHLIEHCKOTO J03HAHUS
U TOCYIapCTBEHHOTO OOBMHEHHs (IIPAKTHYECKH BBITECHHBILUHX H3 MPO-
11eCCa YaCTHBIX 00BUHHTENEH ), MUCEMEHHOCTH,” PallMOHATH3UPOBAHHOTO
CYMMapHOTO [POM3BOACTBA U T.J. Bee 3T0 mpuMeTs nmyO/IMgHOTO yKIana
CYIOIIPOU3BOICTBA.

BoznukaeT BOIpOC, I0YeMy UMEHHO aHITIHHCKOMY CY/y «I0CYaCTIH-
BHJIOCHY TIPOMTH MOCIIENOBATENBHO U IIOJIHO BCE JIOTHYeCKHe (a3l pas-
BUTHS COCTA3ATEIBHON H/ICH: OOBHHUTEIBHYIO, YACTHO-HCKOBYIO U I1y0-
JTMYHO-UCKOBYI0? Begp Ha eBpONeHCKOM KOHTHHEHTE YaCTHO-COCTSA3a-
TenpHast opma yrosoBHOTO IIpolecca He JOMUHHMPOBAJIA HU B CPEHHUE
Bexa, uu B Hosoe, Hu B Hogeiimiee Bpems. OTBET OueBUICH — B AHIVINH B
CHJIy psiia YHHKAJBHBIX HCTOPHYIECKUX YCIOBUH OOILECTBEHHOE pa3BH-
THE 3HaYHTEBHO PaHbIIE, YeM B APYTHUX CTpaHax, MO0 O IyTH Ipak-
JIAHCKUX BOJILHOCTEH U Jimbepam3ma. *

1ot JIH6€‘p8J'IPI3M, MOHUMAEMBIH Kak MNPHU3HAHUE FPaKAaHCKHUX, IMOJTHTHYECKHX H 9KO-~
HOMHYECKHX CBO60£(, €CTh 3aKOHOMCprII>‘X HTOT TOI'O MEPMaHEHTHOIO KOMIIPOMHCCA, KOTO-
pBlif HassiBaeTCs HeTopuel AR, CHavama KOMOPOMHUCC ObLT BEIHY K/ICHHBIM, 9THO-IIO-
JUTHYECKHM, ITOCKOJIBKY MMOCIIE HOPMaHACKOTO 3aBOCBaAHUA X1 B. Ha BeCcbMa OI‘paHlfl'{GHHOf;X
TEPPUTOPHH ocrposa4 JOJIKHBL OBLTH MHPHO COCYIIECTBOBAThL ABC PA3HBIC I'PYIINBI — HE-
MHOTO4YHCIEHHAas d)paHKor-{opmaanxaﬂ OJINTA U NPEXHEE aHTTIOCAKCOHCKOE HACCIICHUE. Ux
CONPUKOCHOBEHHE CAEATI0 XHU3HCHHO aKTyaJ'leOﬁ TaKy Ba)K}-lCi"l[llyPO CbOpMy ynpasie-
HUA, KaK CyA0MPOHU3BOACTBO Y€PE3 pPa3he3AHBIX KOPOTIEBCKHX (HOpMaHﬂCKMX) cyneﬁ H MecC-
THOE (aHFJIOCﬁKCOHCKOG) NpeABABUTEIILHOE KIOPH, ITOCTENEHHO BBITCCHUBIIYO MaHOPH-

AJIBHY IO (BOT‘II/IHHy!O) FOCTHUHIO U JaBIICE BIIOCIEACTBHU CY/I HPHUCAKHBIX. WmenHo 3TH-
MH CYABAMH ObUla co30aHa CUcTeMa OOIIero A Bcei CTpaHbI ((CyllCﬁCKOPO» npaBa

' Togcpnep O. Tpetbst BonHa, C.68.

2 OpHUM U3 IPOSBIEHHH THCEMEHHOCTH B aHIVIMHCKOM [IPOIIECCE MOXKET CIIYXKUTH TAK
Ha3bIBaeMOe Tipe/laHue Cyly «0e3 paccMOTpeHHs J0Ka3aTelbCTRY, KOTa BCe A0Ka3aTeNs-
CTBA COCTOSIT M3 MICHMEHHBIX 3aABICHUH.

3 Tlepexon k nuGepalbHOM (YHHBEPCATHHON) IMBHIH3AIHH PACCMATPHBAETCA MHOTH-
MU Kak 001ias, riobanbHas 0 BCEHCTOPUYECKas 3aKOHOMEPHOCTb. (Cm.: dnexcees C. C.
[Mpaso. Az6yka, Teopus, punocopus. OneIT KOMIIEKCHOTO uccaenosanns. M., 1999. C.
444—445).

4 Hcropuueckas TeppuTOpHs cobCcTBeHHO AHIIME cocTaBmser 131 Teic. KB.kM. D710
MEHBIIIE, Y4eM COBOKYITHAA TIVIONIA/Ib BCETo JIHIIL IBYX COBPEMEHHBIX obnacteit Poccuu —
Jlenunrpaznckoit u Hosropoackoii (85,9 u 55,3 ThIc. KB. KM.).
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(common law), onpeeuBIIEr0 HEMOBTOPHUMOE CBOEOBpa3He aHIHMiickoi rocThumn.’ B
JlanbHEHIIEM KOMIIPOMUCC MPHOOpPET YHCTO nonuTuaeckue (popMel. BypHBIit H HEKOHTpO-
JIUPYEMBIH POCT KOPOJIEBCKON BIACTH Ha «3aKBACKE» HOPMAHACKOTO 3aBOEBAHHS ObUI CKO-
PO M rpaMOTHO TpHocTaHoBAeH OapoHamu («Bemukast xaptua Bonsroctel» 1215 1), uto
[OJIOKMIIO Hayalo OTPaHMYEHHIO BIACTH MOHapxa H ¢opmuposannoo B XI[[—XIV Bs.
CJIOXCHOW (POPMBI YNPABIEHHs, COIMACYIOIIEH MpaBa KOPOJIsl ¢ IpaBaMU «OOIIHHY, HWICHDI
KOTOPBIX MPUBBIKIN CTABHUTE BO IVIaBy YIJIa CBOH IIpaBa, MOAKPEIUIEHHbIE 00bIYaeM, 3aK0-
HOM H CyIOM. B 3THX yCIOBHAX YacTHO-HCKOBOH XapaKTep mpolecca sBIsUICs rapaHTHER
NpaB ¥ BOJIbHOCTEH MOANAHHAIX. DTOT KOMIPOMHCC TaKXe CNOCOOCTBOBAI NAlIbHEHILIEMY
CTAHOBJICHHIO Cy/Ia MPUCSKHBIX KaK CyAa «PaBHBIX», OTACIEHHIO €r0 OT GOJBIIOro JXIOpH,
KOTOPOE OXPAHSAJIO [1paBa WICHOB OOIIHH, KOHTPOIUPYS BOMPOC O MPEIaHNUK HX cyay. Beut
BBE/ICH MHCTHUTYT HE OIUIaYMBAEMBIX TOCYAAPCTBOM (@ 3HAYUT, HUYEM eMy He 00A3aHHBIX)
MHPOBBIX CyZeH, Ha3HaYaBIINXCS W3 MPEICTABUTENIeH METKOIIOMECTHOTO JBOPSHCTBA —
gentry” u .1. B HoBoe Bpemst KOMIPOMHECC 3eMeNbHO apHCTOKPATHH 1 GYPIiKYa3uu Crio-
co0CTBOBAN NalbHEHIIEMY PAacIpPOCTPAHEHHIO CONUANBHOM 0a3bl IpaKaaHCKUX CBOOON,
pe3ysbTaToM 4ero B cynebHoH cdepe crana npoueaypa Habeas corpus (1679). Brarogaps
eif, mo cioBam YubsiMa BiakcToHa, OBUIO YCTAHOBIEHO HAUIEHKAISE PABHOBECHE MEXKITY
cBOBOIOM it peporaTHBoiy.’ B ansHeiiem, ocoberno nocte pedopm BukTopHaHCcKoi
smoxu (1837-1901), mubepanusm, nepecTynuB y3kue paMku (hpUTpenepeTsa, cTal, Hako-
Hell, PaKTHYEeCKOH naeooruei c60600v! nuyrnocmuy. IMEHHO eit aHIIHIICKOE CYN0mpon3-
BOZICTBO 00513aHO NMPe3yMITIHeH HEBUHOBHOCTH, MPABOM OOBHHIEMOTO HE OTBEYATH Ha BOII-
pocsr (1827), Komyckom o BCeM yroJOBHBIM JienaM 3amutHuka (1836), HHCTHTYTOM 0CBO-
OOXMICHUA MOJ 3aJOr M JHYHOE MOPYYHTENBCTBO, YINOPAJOYEHHEM MPOLEIypPEl
npousBoacTBa apecta (1849), npasunamu 06 uckIoueHHH foKka3aTenscTs (hearsay U T. 11.),
BO3MOKHOCTBIO aNeJUIAIMOHHONO MEpPecMoTpa OOBHHHTENBHBIX HpHroBopoB (1907).
C Apyroii cTOpOHBI, Me/lajib, PHCBOCHHAS aHIIMICKOMY CyIO0NpPOM3BOACTBY «3a JHOepa-
JIM3M», IMECT 1 000POTHYIO CTOpOHY. JInGepanbsHas COCTA3aTeNbHOCTS B Cy/Ie, IPEAOCTaB-
JeHHas cama cebe, HUKOIa He cMoria 651 00eCeYuTh B COBPEMEHHBIX YCIOBHSX I dek-
THBHYIO 60ph0Y € MPECTYITHOCTEIO, MOATOMY IPOTHBOBECOM € CITYKHT He(OopMaTH30BaH-
HOE W IOTOMY MAKCHMAaJIbHO CBOOOJAHOE NOMHIEHCKOe Ao3HaHWe. I8 AHIIMHCKUX
YCIOBHIT MOXKHO CHOPMYITHPOBATE MAKCHMY: YEM COCTS3aTelIbHEe CY/, TeM CBOGONHEH Mo-
suius. OHaKO NMPH 9TOM HA/I0 YYUTBIBATH, YTO «CBOOO/A MOMHUIMK» caMa JOJDKHA OBbITh
rapaHTHPOBAHA TIOTHTHYCCKH — HHAYe €CTh OIACHOCTE, 4TO GaNaHC MEXAY IpaBaMu de-
JIOBeKa M 0e30MacHOCTEI0 0fmiecTBa OyaeT HapyIlIeH B ITONB3Y aBTOpHTapu3ma. IloaTomy
HenpoleccyaNbHOe TOMHIEHCKOE JO3HAHHE MOJKET OBITH OMYIIEHO TONBKO TaM, T/IE ECTh
CHIIPHOE TPAKAAHCKOE OOIECTBO, OMHUPAIONIEECH HA MCTOPHUECKHE TPaJHIHH, KOTOpbIE
CTaJM YacThIO HALMOHAIBHOTO MeHTanuTeTa. Tam ke, rie Ha3BaHHBIX YCIOBUH HET MIN

! «OrmpasneHne npaBoCyaus MEPenuIo B PyKH KOPOJIEBCKAX YMHOBHHKOB, Tepees-
JKaBIINX C MecTa Ha MecTo, — numieT [1. Apuep, — M HCTOpHS CO3/IaHHA HMH 00IIero mpa-
Ba €CTh HCTOpHS yIaJKa MECTHBIX cynoB» (dpuep Il. Aurnuiickas cyneOHas CHCTeMa,
Zh119);

2 IIpuMeuarensHO, YTO MUPOBBIE CY/bH CO3HATENBHO OTKA3BIBATUCE OT MOTYUEHUS
BO3HArpakJAeHMsA 3a CiTy»Oy, BBITECHSIA TAKUM 00pa3oM C 3TOH AOKHOCTH FOPHCTOB, Ha-
3Ha9aeMbIX KOpOHOH (cM.: Yenbyos-bebymos M.A. O4epku o HCTOPHH CYAa H YTOTOBHOTO
npouecea..., ¢. 339). ObuiecTBeHHBII XapaKkTep AeITeIbHOCTH MHPOBLIX CyIeH — YHCTO
aHIIMHACKas «H3IOMHHKa». Ha KOHTHHEHTE Takke NeNanuch MOMbITKH 00ecnednTs 0oue-
CTBEHHBIH «MUPY IIPH MOMOILH HTOTO HHCTUTYTa, HO MUPOBBIE CY/IbU 371€Ch GBI B OCHOB-
HOM TOCYIapCTBEHHBIMH YHHOBHUKAMH.

3 Bnokemon V. KommerTapuu K 3akoHam Aunmun.1765. it no ka.: Jeproscuncruii
B. @. Habeas corpus Act 1 ero NpHOCTaHOBKa 110 aHmTHiickoMy mpasy. FOpees. 1895. C. 78,
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OHH HEJOCTATOYHBI, He 000/ THCH 6e3 hopManu30BaHHOTO MPEABAPHTENBHOTO Paccie/10Ba-
HHs, JETAIbHO PEIAMEHTHPOBAHHOTO YTOJIOBHO-MPOLIECCYAIbHBIM 3aKOHOM.

HIMeHHO Ha3BaHHBIE HEIMMOBTOPHUMBIE HCTOPHUYECKUE 0Cc00EHHOCTH 110~
CIIY>KHUIIN q)amopaMn, ONpeaeIUBIIUMH HHIOWBHUIYAJIBbHOEC JTUIIO aHTJIHHC-
KOro Cyqornpou3BOACTBA. HCKOTOprC U3 €r0 HHCTHTYTOB OpUIH YCIICIIHO
3aMMCTBOBAaHbI APYTHUMH JIETUCIATHBHBIMU CHCTEMAMH (HanpnMep, Ipo-
Lemypa habeas corpus), OqHaKO NEPEeHATh AHIIHMCKUI THII B LIEIOM HE
yAaJlo0Ch HUKOMY, 3a HCKIIFOUEHHEM CTPaH 06[]161’0 IpaBa ¢ aHITIO-CaKCOH-
CKHM, 110 CBOUM 3THHUYICCKHM KOPHIM, HACCIICHUEM. DTOT TIOpsAAAOK CYI0-
IMPOU3BOJCTBA YHHUKAJICH, a PELETIH €ro HEBO3MOXKHA, TaK K€ KaK He-
BO3MOXXHO 3aHOBO ITPOXKHUTH aHFJII/IﬁCKyIO HUCTOPHIO.

§ 3. ®PAHIIY3CKASI ®OPMA YI'OJIOBHOI'O ITPOLIECCA

Ecnu aHmmitckuii mponece MOXKHO Ha3BaTh «fantasy» B MUpPE IOCTHLHH,
TO (ppaHIy3CKHUIT TUII — 3TO KJIaccHKa cyzieoHoro nena. [Tomumo @panmmm
OH CIIY)KHT HCXOZHON MOJENBIO /U IOCTPOEHHS YTOJOBHOM IOCTHIHH B
Bensruu, Utammu, Ucnanun, [opryrammy, rocynapersax Jlatnnckoit Ame-
puxy, JTrokcembypre, Hunepnanaax, GpaHKOsS3bpMHBIX a()pUKAHCKHX TOCY-
JIapCTBaX M HEKOTOPHIX apabCKUX CTpaHaX, HaXOIAIIMXCS 1107, BIMSHUEM
Dpaniun, Takux kak Ammkup 1 Tyruc. Ona 3aBoeBaa 00JIbIIMHCTBO TOCy-
napct Bocrounoit EBpornsr, Munokutast u SInoHMIO, OKA3bIBAET TPAIUIH-
OHHOE BIIMSTHHE Ha 3aKOHOmaTenbcTBO Poccuu. MimenHo sta (hopma MmeeT B
COBpPEMEHHOM MHpe Hambombliiee pacrnpocTpaHenue. biaromaps sTomy
MHOTHE TIP00JeMBI MEPOBOTO YTOJI0BHOIO IIPOLECCa KOPEHITCS B UCTOPUN
(hpaHIly3CKOrO CyIONPOM3BOACTBA — CJIEA0BATENIBHO, Oe3 ee aHaImu3a pe-
LIeHHE ITUX IIPOOIEM MOKET OBITH CHITBHO 3aTPY/IHEHO.

Vcropuyecku B pa3BUTHH (HPaHIly3CKOTO YTOJIOBHOTO MPOLECCa MOXK-
HO BBIJICJIUTH IIECTh ITAIOB.

1. Tlepserii atan — ¢panrckuti (VI—VIII BB.). IIpumensuiocs 00Bu-
HUTEJIBHOE CYIONPOU3BOACTBO C UCIOIH30BAHUEM OPIaJIHii — TaK Ha3bI-
BaeMbIil mManbbepe. OOBIMHO OH BO3IVIABISUICS HA3HAYaeMBIM KOPOJIEBC-
KO#l BIACThIO rpad)OM ¥ BKIIIOUAIT TAKXKE «CYAHBIX MyKei» — paxumoyp-
TOB, WIN CKaOMHOB.' [IpakTHyecku HUYero U3 3Toi cyaeOHON GOPMBI He
COXPaHHJIOCH BO (DPAHITY3CKOM IIPOLIECCE COBPEMEHHOIO THIIA.

2. Bropot#i aTam, pogospKaBmuiics, mpuMepHo, ¢ IX go XIII ., MoxHO
OXapaKTepH30BaTh Kak ¢reodansubiii. EMy COOTBETCTBYET OOBUHUTEIB-
HBIH npoliece B (hopMe «Cyza paBHBIX», HIIH «II3pOBY». BaccanbHble OTHO-

! Paxumbypru (CKaOVIHEI) TOXAECTBEHHBI wegdenam — cTapoMy TEPMAHCKOMY Cy-

JIleOHOMY MHCTHTYTY, KOTOPI (B €r0 COBPEMEHHON HHTEPIPETALINH) CeHYAC TPUMEHACTCS
BO (paHIly3CKOM Tmpouecce moa 3BGEMHU3MOM «Cyaa MPHCSKHBIXY. OIHAKO TOBOPHUTE O
TOM, YTO 3TO PE3yNbTaT HEMOCPEACTBEHHOTO BIMSAHUA HAa COBPEMEHHBIH (paHIy3cKHil mpo-
ecc APEeBHUX repMaHCKHX GopM, He mpuxoauTes, Tak kak YIIK ®@panuun 1958 . B aT0it
9acTH SBHO 3aMMCTBOBAJ HEMELKHH FOPHAMIECKHH ONBIT XX B.
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IIEHUs, IPOHM3ABIINE K TOMY BPEMEHH BCIO TOJIITY CPEIHEBEKOBOTrO 00-
[IECTBA, MOPOAMIN CIIOXHBIA COLMAJbHBIA OpPraHU3M, CBOEOOpa3HBIN
«ITOPSIIOK CHJIBDY, B KOTOPOM CBSI3b CHJIBHBIX)» MOTJIA OBITH TOJIBKO CBS-
3b10 paenbix. «CUIbHBINY» HE JIMINAJCS CBOEH CHIIBI, CTAaHOBSICH Bacca-
JIOM, — HanpOTHB, CIO3epPeH KaK OBl JeJTUIICS C HUM CBOEH CUIION U 0fapsi
CBOMM TIOKPOBHUTEIBECTBOM, €Al paBHbIM cebe. FIMeHHO 3a 3TO Baccal
MIPHHOCHJI CI03epEHY OTBETHBIH «J1ap» — MPeaHHOCTh 1 ciyx0y. Ho Ha-
Py C «HOPAIKOM CHIBDY (hEOAanyu3M 3HAJl U «IOPANOK JAesa», Koraa
Ka)KIIBIil YeIOBEK UMEl c80e OCBSAIEHHOE 00bIYaeM IpaBo, Oyaydn mpej-
Ha3HA4YeH MOJIMTBE, PATHOMY ey unu (pusuueckomy tpyay. Tak ckiaapl-
BAJIUCH CBSI3H «PABHEIX» HE TOJIHKO 110 BEPTHKAIN, HO U 10 TOPU30HTAIIH
(0OLIHHEL, 1IeXa ¥ THJIBANH, KOPIIOPALIHH, MOHALIECKHE U PBILAPCKUE Op-
JleHa, CPeTHEBEKOBBIC YHUBEPCUTETHI U T.1.).! He yauBUTEenBHO, UTO CY10-
MPOU3BO/ICTBO TAKXKE MPUOOPETAET B ITOT TEepUO (HOpMy IIACHOTO H CO-
CTS3aTENBHOTO «Cyaa PaBHBIX», CO3BIBAEMOTO IO/ STHION ceHbopa. Bee-
oM sBIseTCS yOeKIEHHe, YTO BCAKHI CBOOOJHBIN YEIOBEK HUMEeT
[IpaBO OBITH CYIMMBIM JIHIIL paBHBIMU ce0e.? ECTECTBEHHO, YTO «IIOpi-
JIOK CHJIBDY BCEM JIDYTHM CPEJICTBAM J0KA3BIBAHMA MPEANOIUTALT Cyned-
HBI€ TIOEMHKH, KOTOPBIE B CBETCKUX CY/laX COBEPILEHHO YHHUYTOKAIOT Op-
nanmuu. «C BBeneHHEM Cyae0HOTO MOeIMHKA, — TOBOPHT MOHTECKEE, —
OpIaiuy yrnpazaHuiIuchy?’. CpeiHeBEeKOBas HIEs cyod pasHbix He KaHyna
B Jlety, oHa HMelna CyIIECTBEHHOE IPOODKEHHE B AaTbHEHIIeM — CHa-
vasa TpaHcOPMUPOBABILNCE B enqueste du pays, TO €CTb «pacclieioBa-
HUE Yepe3 MECTHBIX JIIojei»,* nMeBIIee HanbobIIee pacipoCTpaHeH e
Ha ceBepe @pannuu, a 3ateMm, 1ocie 100poTHOH aHMIHEIICKO# nepepadboT-
KH, BepHyBIINCh B0 @pannuio yxe B koHue X VIII B. B popme knaccnuec-
KOTO ¢y0d NPUCAICHBIX.

! Cwm.: Yepnuouuos A. Cpennne Beka. // BeemupHas ucropus. DHumkinoneans. M.,
1993. C. 206—207.

2 DOra o Ma, NO-BHAUMOMY, HC pacnpoCTpaHailach Ha KPEIOCTHBIX CEPBOB, B OTHO-
2

[ICHNH KOTOPBIX HMX BIAJENell OCYHICCTBISAI YTOJOBHO-aJAMHHHCTPATHBHYIO pacmpasy.
K navamy XIII B. st IpOCTOMOANHOB «CYA PABHBIX» B YHCTOM BHJE YK€ [PHMEHSCTCH
peako. Ha cmeny emy npuxoaut gosHanue enquéte du pays, BKITIOHaBLIee CHIBHYIO MPH-
MECh PO3BICKHBIX 2JIEMEHTOB.

3 Monmeckve. O nyxe 3akoHos. CIT6., 1900. C. 530—531.

4 Enquéte (enqueste) du pays — ckopee BCero, 3aBe3eHo Bo OpaHIMIo, KaK U B AHT-
nmro, HopmaHHamu. Tpasna, npu Kapne Bennkom 6bi1 BBeieH HHCTHTYT missi dominici
(MMCCHSL, HITH TOCTIAHUBI TOCYAaps), HAIOMHHAIOUIMI pasbe3aAHbIX cyaei. [To HekoTopsIM
JIAHHBIM, TIOCTIAHIIbI TAKIKE OMPAILIMBAIIH MO IPHCATON MPEACTABUTENEH MECTHBIX OOLIIH
0 MOJI03PEBAEMEBIX B MPECTYIUICHHAX. DTa cynebHas opma Has3blBamack inquisitio. Bripo-
YeM, OCYIICCTBIANACH OHA HE PEryJsipHO, a JHILIL BpeMs OoT BpemeHH. Chenyer Takike
y4€eCTh, YTO OCHOBHAS (hYHKIHA KOPOIEBCKUX MOCaHIEB (missi) Obu1a He cyne6HOM, a KOH-
TPOTBEHO-HHCIICKIIHOHHOH 110 OTHOIICHHMIO K MECTHBIM BiacTsM. Henb3s coBepIIeHHO Hc-
KJIFOYaTh U TOTO, YTO CyAeOHast CTOPOHA AEATENBHOCTH MOCTAHHUKOB KOPOJIs OblIa HE pe-
3y/IBTaTOM COOCTBEHHOTO MPABOTBOPYECTBA (PPAHKOB, @ 3aMMCTBOBAHHEM Y)KE HMEFOILIEr0-
cs cyneOHOro oneiTa y Copoaudei.
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3. Tpertuii aTan — 3T0O Ha4ajo peUeniuy Ha MECTHOM MOYBE pPUMCKOIO
MPOLIECCYaTbHOTO IIPaBa, CBOETro poja (PpaHIly3CKHi CyneOHbIH peHeccaHe.
On mMoxet ObITh HatupoBal npumepHo XI—XIV cronetmssmu. O1o Bpe-
Msl, KOT/Ia B CTPaHe HauHHAIOT CKJIaIbIBATHCS COCIOBHO-TIPEACTaBHTEIbHAs
MOHApXUS U BHYTPEHHHUN SKOHOMHUYECKHUI PBIHOK, KOIJIa KPEIHET HallHo-
HaJILHOE CaMOCO3HAHFHE, KOTIZIA C «3aKOJIZIOBAHHOI0» MHUPA CPETHEBEKOBBS,
CJIOBHO Ha alfoKaJIMnTHYeckux nosorHax Jropepa u Ons [pexo, cauMaeTcst
«CempMast IeYarhy 1 OH HAYMHAET IIOCTEIIEHHO IPOOYKIaThCs OT MHOTOBE-
xoBoro cHa. Cymbl 3aIllONIHSIOTCS Jezucmamu — MpoPecCHoHaTbHBIMU
FOPHCTAMH, 3HATOKAMH PHMCKOTO TIpaBa, H3YYMBIIMMHU €r0 B HEJABHO OT-
KpBIBIIKXCS yHUBepcHTeTax.! Koponesckas BIAacTh MPETEHIYEeT Ha POJib
BBIpa3uTeIIsl «001Iei BOIN» cocnoBUi. OJHON U3 OCHOBHBIX IPEIOCEUIOK
MTOJMTHYECKOrO MOTYIL[ECTBA CTAJI0 0OpETEHHE €10 BHICIIEH IOPUCAUKIIHH,
HOCHTEJIEM KOTOPOI OBUT KOPOJIEBCKUH Cyl, Ha3bIBaBIIHMICS BO DpaHImn
«maprnamenT». OH caenaicss BepXOBHOM aleUIAIMOHHON MHCTaHIHe! 110
OTHOIIEHUIO KO BCEM APYTUM Cy[aM (CEHbOPHAIBHBIM, LIEPKOBHBIM U KOM-
MyHaIBHBIM). OIHAKO MEPECMOTP UX IPUTOBOPOB CYACOHBIM IMapIaMeH-
TOM (haKTUIECKH MOT COCTOATHCS JIHIIb IIPU YCIOBUH, YTO B I€J1€ HUMEIOTCSI
3anucu NOKa3aHuu, a He TIPOCTO PETIOPTAXKH O PE3yNbTaTax CyAeOHBIX M0-
€IMHKOB WK opjajiud, noo 3amucu, cuns B [lapmke, erme MOXXHO OCIIO-
PHTB, 2 BOT «BOJIIO boskbIo» yxke Henb3s. Eue B 1215 1 JIarepanckuii co6op
KaTOJIMYECKOI epKBU OOBSBIII HEIPHEMIIEMBIM IPUMEHEHNE OpJIaJiiid, a B
1260 r. JIromosrik [X CBATOH 3alpeTHiI B CBOEM JOMEHE Cy[AeOHBIH MOeIu-
HOK KaK Cpe/ICTBO JIOKa3bIBaHWSA M OOODKMBIEHMS IPUrOBOPOB. BMmecto
ITHX «CTAPBIX U JOOPBIX» CIIOCOO0B Cymy TeHNeph IMPUXOHIOCH 3aHHMATh-
Csl HOBBIM H OTBETCTBEHHBIM JIEJIOM — BBEIHOCHTE [IPUTOBOPEI 110 GHYMpPEH-
Hemy ybescoeHuio, Ha 0CHO8e NOKA3AHUI céudemenell, NPU3BaAHHbIX COCMA-
sarowumucst cmoponamu. C 3TUM, KOHEYHO, JIy4Ille BCErO MOIJIH CIIPAaBHTh-
cs1 mpodeccHOHANBI-IETHCTHL. DeoJaNbHBIN «IIOPSIIOK CUIIBD) B 9TO BpeMs
YCTYIIaeT BeIyIlHe MO3UINH KIOPSIKY AeNa» — BEPTUKAIBHBIE CBSI3H Bac-
CallUTeTa-CI03ePeHNTeTa KaK OBl TYCKHEIOT Nepel HaOMparoUMU CHITY
KOPIIOPAaTHBHBIME OTHOIIECHUSMH COCIOBUH, Y2K€ UMEIOIINX KaXKI0€ CBOH,
OCBSIIEHHBIH 00bIMaeM U 3aKOHOM, IIPaBOBOii cTaryc.”? opmupoBaHue 00-
HIErOCYIapCTBEHHBIX COCJIOBUI 1O TOPHI CAEPIKUBAJIO MPUTSI3AHUS KOPO-
JIeH Ha HeOrpaHMYEHHYIO BIACTH IO (hOpMyIIe TIO3IHETO PUMCKOTO IIpaBa:
Quod principi placuit, legis habet vigorem (zam.) — uto yromso rocyaapio,
Jla IMeeT CHTy 3aKoHa. [ ocyapeBa BIacTh yKe JOCTaTOYHO CHIIbHA VIS TO-
0, 4YTOOBI CTATH MOCIESIHEH MHCTAHIUEH B Cnope cimopoH, HO BCE JKe OHa

! [Mapmxckuii yausepcuteT 6bu1 ocHOBaH B 1150 1., ewe pausure, 8 1088 r., — Bonon-
cKkuil B YTanuu, BOSHUKIIHH Ha OCHOBE 3HAMEHHUTOMH ILIKOMIBI 270CCAMOopo6 — KOMMEHTATO-
POB PHMCKOTO TIpaBa.

2 Cwm.: Ucropus Espomst. T. I1. Cpensesekosas Espomna. C. 502—504.

160



1IOKa HE B COCTOAHHH ONHOBPEMEHHO C CyneOHON (DyHKIMEH MpUHSTh Ha
cebs ex officio u ponb yronoBHoro npeciaenoarens. FIMEHHO 3Ta mpome-
JKYTOYHAs! 9TI0Xa, TOT HETBEPbIi CONUANIBHO-TIONUTHYECKHI OasiaHe Jaum
TOT BCIIIECK YAaCTHO-MCKOBOTO Hayasia BO (PpPaHITy3CKOM YTOJIOBHOM IPO-
1ecce, KOTOpKIif, KaKk MBI TOBOPMJIM paHee, Bcerga ObIBaeT CBsI3aH, C OIHOI
CTOPOHBI, C HeKoeil Tnbepanu3anuei 00UeCTBEHHOH )XU3HY, a C APYToi —
C IpOOYIKAEHHEM IyXOBHOTO CAMOCO3HAHMS JINUHOCTH.

CoboaHas OIeHKa JOKa3aTeNbCTB, 3alpeT Ha CMEIICHHE COCTS3a-
TeNbHBIX (YHKIIMH, PABEHCTBO CTOPOH, CTa/IUs AOCYNEOHOM OATOTOBKH
(zam. in jure — ghp. inqueste), BOSMOMKHOCTb PELLIEHUS CYbei [eia ¢ yda-
CTHEM CTOPOH YK€ B IOATOTOBUTEJILHOMN CTA/{UH B Cllydae MIpU3HAHHS 00-
BUHSEMbIM CBOGH BUHOBHOCTH, a TAKXKe IPH 3a7epKaHUK ero Ha MecTe
npectymienus (zam. in flagrante delicto — ¢p. flagrant délit), npenus
CTOPOH B cyneOHOM pa3OHpaTEnbCTBE U T.JI. — BCE 3TO OBLIH HOBBIE U pa-
HEee HEU3BECTHBIC NMPEXHHM KyTIOMaM HHCTHTYTBHI CYAOIPOM3BOICTBA,
HCTOYHHKOM KOTOPBIX SBJISTIOCH KITACCHYECKOE pUMCKOE ITpaBo. B Hux 00-
HIeCTBEeHHas OTPeOHOCTH Halllla Juist ceOsl TOTOBBIE U aJIeKBATHEIE CY-
neOHbIe (HOPMBI YACTHO-HCKOBOTO MOPsAKa. MaKCHMBI 3TOH COCTA3ATENb-
HOM IOCTHLMH MPOHUKAIOT 1K€ B UCTOUYHHKH 00BIYHOTO npaBa. Tak, Bo-
Mawnyap,' rosops B cBoem cObopruke «KyTtroMer boseszn» o dpaniry3ckom
npasocyauu Bropoit monoeunsl X1 B., B mase 67 «Kak crnemyer cyauTs»
otmedaeT: «CoracHo HalUM KYTIOMaM, HUKTO HE MOJKET OBITh Cyabeil B
CBOEM Cyjie H 10 CBOeMy feny... Pemienue cyqa HUYETo HE CTOMT, €CTH
OHO OBLJIO BEIHECEHO B OTCYTCTBHE CTOPOHY». [Ipruem oHUM K3 BaXKHEH-
IIMX J0KA3aTeNIbCTB OH, IOMUMO TIOEIMHKA, Y)KE Ha3bIBAET U JOKA3ATE b~
CTBO IIpH ToMolu cBuzereneil. «Cpuaerent, — roBoput bomanyap, —
JIOJDKHBI TIOKa3bIBaTh mepen Bcemu» (§ 1149 rmaser 39 «O mokasaresib-
CTBax...»).”> BMecTe ¢ TeM HEKOTOpbIE 3aMMCTBOBOBAHMUS [ENAIOTCS H3
PHMCKOTO IIpaBa HMIIEPATOPCKOIro MEPHOA — aNeJUIALH, eIUHOIUTHOE
paccMoTpeHue el cyabeit (8o @paHuusu — 310 6aaby, 3aMEHUBIIKE B Te-
yenue XIV B. cyzbl M3poB).*

YacTHO-MCKOBO MPOIECC ITOTO NMEepHOoAa, 0003HAYABLIMICA TepMHU-
HOM accusation par partie formée,* oTauuaeTcs psIOM 0COOEHHOCTEH.
Bo-niepBrix, OH COCYLIECTBYET CHayalla co CTAPBIMHU, OTXKUBAIOLIUMHE 00-
BHHUTEIBHBIMH (JOpPMaMH, OCHOBAHHBIMU Ha CyA€OHOM MOEMHKE, a 3a-
TEM ¥ C HOBBIMH, TOJBKO HAPOXKIAFOIUMHCS MOPsIIKAMU HHKBU3HIIHOH-

! Bomanyap, @umunn ge Pemu (1250—1296) — oaHH U3 KPYTHEHIINX CPeAHEBEKOBBIX

IOPUCTOB, aBTOp cOOopHHKa ceBepodpaHitysckoro o6sraHoro npaea «Kyrriomsr bosesny.

2 Bomanyap ®. Kytiomsl bosesn. // XpectomaTis no UCTOPHH TOCYIapcTBa U MMpasa
3apy6exHbix crpan. C. 106, 108.

3 Cwm.: Monmeckwe. O myxe 3aKOHOB, ¢. 570.
4 To ects opma Cy10MPOU3BOICTBA, OCYIECTRIAEMAsd qepe3 OOBHHEHHE, O//IEPIKHU-
BAaEMOE CTOPOHOH.

6 3ax. 967 161



HOTO nporiecca.! Bo-BTOpBIX (1 9TO ITaBHOE), UMEHHO B HEM JIeJIaeTCs OT-
KPBITHE HEMPEXOMSIIEro 3HAYEHUs — HapsAy C YACTHBIM OOBHHUTEIEM
TIOSIBJISIETCS. paHee HEeW3BEeCTHAask MHPOBOMY CYHONPOM3BOACTBY (hurypa
nPoKypopa, KoToporo Mapar coOBepUICHHO He3aCIyKEHHO HA3BAM «SI3BOM
cyneiickoro cocnoBusin?. Kax 3amernn M. 4. @oitaunnkuit, Bo @paHiuu Ko-
POJIEBCKHE IIPOKYPOPHI M aABOKAThI BeTpedaroTes yske ¢ XIII B., «H0 oxoH-
YyaTeNbHOE Pa3BUTHE 3TOT MHCTUTYT nomydaer B XVI—XVII BB.».? UnTe-
PECHO, YeM K€ 3aHUMAJIUCh ITH <JIKOIU Kopois» (gens du roi) B nmpome-
KYTKE MEXy Ha3BaHHbIMH gatamMu? OTBET NpOCT: OHM NPEIACTABIIAIH
HHTEPECHI KOPOHBI (TIPEKIE BCEro (hHCKAIbHBIE) B HACTHO-HCKOBOM yTO-
JIOBHOM CYIONIPOM3BOZCTBE, TOUHO TAK K€, KaK B AHITHHCKOM U aMepH-
KaHCKOM ITpoIiecce ceifuac 3TO AEIaroT rOCyapCTBEHHBIE aTTOPHEH, a B
HIOTIIAHACKOM JIOPABI-aIBOKATHI, TO €CTh JIOKTPUHAILHO HApasHe C 4acT-
HBIMU uiamu. «Mctopuyecku, Takum 00pa3oM, IpOKyparypa MpeacTas-
JsIeTCs MIIA/IIIEH CEeCTPOi aZ[BOKATYPBI U IIPUHA/IICKUT K OHOH C Hel ce-
Meen.* B camom zene, mpokypop elie B Hauane X1V B. 001anan nouTu te-
MH K€ CaMBIMH ITOJTHOMOYMSMM, YTO U a[IBOKAT, TO €CTh OBUI CTOPOHOM B
nene.’ OgHAKo K KOHITY CTOJIETHS €r0 MOJHOMOYHS HECKOIBKO PacIIups-
IOTCSL B CTOPOHY MyOIMYHOCTH: TEMeph OH 10 COOCTBEHHON MHUIMATIBE
WX Ha OCHOBE JOHOCA NPOBOAUT HEO(DUIMANEHOE TalfHOE pacciefoBa-
Hue — information, mocijie 4ero IMpUHUMAET pelieHHe O BO30YKIASHHUU
YTOJIOBHOTO IIPECIeIOBAaHUs OOBUHAEMOTrO Iiepe/] Cy1oM Oanby MM Hap-
namenTa. OJHAKO HUKAKUX CyNeOHBIX M IPUHYAUTENBHBIX (DYHKIHH Ipo-
KypOp IIPH 3TOM He BBIIIOJIHSET, €r0 AeHCTBHUS B [IEJIOM ITOKA ell[e OCTaI0T-
Cs1 B Ipe/ieNiax COCTA3aTeNbHOM GOpPMBL B CcylHOCTH, HHCTHTYT IPOKYypa-
TYpPbI POIMIICS Ha CBET KaK IIPOLECCYalbHOE BOIUIONICHUE TPAANILHOHHOTO
(dheomanpHOro Ayaar3Ma, MPUHSBILETO B COCIIOBHO-IIPEICTABUTEILHON MO-
Hapxuu popMy CBOEOOPA3HOTO MOTUTHKO-TIPABOBOTO «Pa3{BOCHMS JINU-
HOCTI» — KOPOJIEBCKHH CYBEPEHHTET IPHUMEPUBAICS K «Iuanke MoHoMa-
Xa» abCcoMoTH3MA, OOJIBIIE BCETO Ha CBETE OIACAsiCh, YTO €ro MOHMAIoT 3a
9THM 3aHATHEM; OTCIO[ja MAKCUMa — CEHBOP CaM He CyAHUT U HE MIIET B
cBoeMm cyzae. Cynut u uiet skoObI He OH, a ero Ja, gens du roi.

O TOM, 4TO JaHHBIH 3Tal B Pa3BUTHH (YPaHIly3CKOr0 yTOIOBHOTO IPO-
1[ecca He XUMepa, TOBOPUT U TO 0OCTOATENIBCTBO, UTO IOPOXK/IEHHBIE UM
npoleccyanbHble GOpPMBI OBUIH IEPEHECeHbI M KaK ObI 3aKOHCEPBHPOBA-

Tak, Byrnite, nucarens korua XIV B., aBrop cOopHHKa KyTOMOB «Somme ruruly,
Hapsy ¢ NpecieoBaHHeM MPECTYIUIEHHH B CHITy OOBUHCHHS HA3bIBAET TAKIKe TIPECieNio-
BaHHE B CHITy JCHYHIHALUH, TOMMKH C IOJIMYHBIM U B ity 001iel MonBsl (eM.: Yervyos-be-
bymoe M. A. O4epKy Mo HCTOPHH CYAa H YTOJIOBHOIO MPOILEccEa. . ., C. 232).

2 Mapam K. IT. Tlamduetsr. M., 1934. C. 478.

3 @otinuyxun M. 1. Kype yronosroro cynonpoussozactsa T. I1. C. 504.

4 Tam xe.

> Cwm.: Yenvyos-bebymos M. A. Ouepku o MCTOPHH CyJia M YTOTOBHOTO IpOLEcca. .., ¢. 231.
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HBI B JIPYroH, Ka3anoch ObI, COBEPUIICHHO HE MOAXOISINEH Ui 3TOTO
crpane. OnHAKO UMEHHO B JAHHLIH EpHO/ CTpaHa 3Ta 6bu1a 0coOeHHO
TECHO OPUEHTHPOBAHA Ha COI03 ¢ DpaHIMe, 9T0, COOCTBEHHO, U JaeT
HaM OCHOBAHMsI JIeTIaTh Takoe yTepskaenue. Peus uner o [llotnanauu' n
€€ YroJIOBHOM IpOIecce, KOTOPBIH 10 M3BECTHON CTEMEHH MOKHO CUH-
TaTh «MOMEHTaNbHOU (oTorpaduein» HpaHIly3CKOro CyHONPOU3BOI-
cTBa TOTO BpeMeHu.? B camoM pene, B llloTnanauu CyInecTByeT NpaBo yac-
THOTO OOBHHEHUS, KOTOpOe 110 KoHIa X VI B. aKTHBHO HUCIIOJIE30BAJIOCH Ya-
CTHBIMU JIMIIAMH. 3areM Ha MpPaKTHKE YTOJOBHOE IIpeciieOBAHHE B
OONBIIMHCTBE CIIydaeB CTald  BO30YXKIAaTh  MPOKYPOPHI-(DHCKAIIEI
(procurator fiscal), moxqYnHEHHBIE JIOPIY-aqBOKATY U CAMH SIBJIIOLIAECS
CKOpee aZBOKaTaMH Ha CIIy>K0e y TOCyHapCTBa, 4eM HaCTOSIIIMH YHHOBHH-
kamu.’ [Tocre npoBeeHNs UMU TO3HAHHS JIOP/I-aBOKAT PEIIAET BOIIPOC O
IIpelaHuHU Cyay, TZe IPOKYypop MOAIEpKUBaeT oOBHMHeHHe. Bes cramus
NpeIBapUTENBHOH CyIeOHOM ITOATOTOBKH CBOAMTCS K MOTYYSHHIO OOBHHH-
TEJILHOW TIETHUIIHH WK KaJI00BI U YAOBJIETBOPEHUIO ITPOCKOBI OOBHHUTEISI
0 BBIZIa4e TIPUKA30B HA apecT, 00BICK, MPUBIEUEHUE SKCIIEPTOB U T.11. [1yO-
JIMYHOTO TIpeaBapuTensHoro cuencteus B llotnanauu ver.*

OpHako B camoit PpaHIMK YacTHO-MCKOBas (hopma He cyMerna 3aHATh
JIOCTATOYHO NMPOYHBIX MO3HULIMH U BCKOpE ObINa MOMIOMIEHA HHKBU3HUIIU-
OHHBIM MpuiKuBoM. OCTaIHCh JHIIb OT/ENbHbBIE €€ OCTPOBKH, TAKHE KaK
HHCTUTYT HETOCPEICTBEHHOTO BBI30BA OOBHHIEMOTO B CyI MPOKYPOPOM
(citation directe), BoIIeANIHI B «3010TOH (HOHIY (HPAHILY3CKOW MOIEIN
YTOJIOBHOTO CYIOIIPOU3BOMICTRA.

4. YetepTsIii aTart HOpMHUPOBAHKS (HPAHITY3CKOTO THIIA IIPOLIECCA BBITIA
Ha XV—XVI BB. D70 nepros, Korja IpHHIMAIOTCS. MAPTOBCKHI OPIOHAHC
1498 1. JTronosuka XII, anuxt 1539 . @panmcka I. XpectoMarHifHbIM sIBIIs-
€TCsl MHEHHE O TOM, 4TO Oyarofapst STUM 3aKoHaM BO DpaHiiuy BOHapuics
MHKBU3HIIMOHHBIN TIOPSIIOK CYIOIPOU3BOACTBA.> [leHCTBUTEILHO, ITH 3aK0-
HBI IIPEIyCMATPHUBAIOT TAK HA3bIBAEMBIH SKCHPAOPOUHAPHBLLL TIOPSIOK, B KO-

' Co Bpemen ®usmrma [V Kpacusoro (patiry3ckre KOpoiu MOMOTant [OTIAHACKEM B

60prbe ¢ AnmHeit 3a HezaBucuMocTh, B Cronerseit BoitHe (1337—1453 rr), Bpemst KOTopoit B
3HAYUTEITBHOM CTENEHN COBMAJAET C PACCMATPHUBAEMBIM HAMH MEPHOIOM, IIOTIAHIIBI IPHHS-
mu cropory ®pannuu. Tpagunuu 3Toro (GpaHKO-IIOTNAHACKONO COH3a MPOCYINECTBOBAIH
Bru1oth 10 X VII B. (Bcemupnas uctopus. T. 9. Hauano Bospoxaerns. Musrck, 1996. C. 73.).
2 TlokasaTeNbHO B 3TOM OTHOLICHHH Ha3BaHWe W3faHHOU B Illomnanaun kuuru: A.V.
Sheehan. Criminal procedure in Scotland and France (xypcus moit. — A. C.). Edinburg,

1975.

3 Tak, OHHM MOJIB3YIOTCA HECMEHAEMOCTHIO, HO elle B koHue XIX — navane XX B. mo-

JIy9aJId He )KaJIOBaHUE, a TOHOpAap 3a kKaxaoe nemno (em.: Qovnuyxui M.A. Kypc yromoBHoro
cynonpowussoactsa, T.I1. C. 506).

4 Cwm.: Anapoea T. B. Cynsl u cynebrslil npouecc Bemuko6puranuu. M., 1996.
C. 148—149.

3 Cwm.: Qotinuyxuti M. A. Kypc yronosuoro cynonpoussoactea T. I. C. 25; Horanckuii
H.H. Borpocsl TEOpHH COBETCKOTO YTOIOBHOTO Tporecca, ¢. 27.
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TOPOM OTHETJIMBO BH/HBI PO3BICKHBIE MIPU3HAKH, B TIEPBYIO O9epeb COBME-
IIIEHUE YTOJIOBHOTO IPECIIEAOBAHMS C CyHeOHOW [EATENbHOCTHIO: CYHIbs
BIIpaBe BO30YIHUTH A0 HEe TOIBKO M0 XKajiobe MOTepIIeBIIero Wik TpedoBa-
HHIO IPOKypOpa, HO ¥ 10 COOCTBEHHON HHHIHATHBE, caM (MM Yepe3 cep-
JKAHTOB) MOXXET IIPOBOAUTH Jo3HaHMe (information), cymMMapHBIH JOIpoC
0OBHHAIEMOT0, a 3aTeM NPEIBAPUTENIBHOE CIIECTBUE, IPEICEAATEILCTBOBATE
B Cy[eOHOM 3aceiaHuH TIPH BBIHECEHUH Mpurosopa. 11Inpoko npuMersercs
mbITKa. Ho 1 Tak HassiBaeMeIit opounapHbi TOpAaok (enqueste du pays), K
KOTOPOMY MOKHO OBUIO IPHOErHYThH [0 Hayajla IPEeIBapHTENBHOIO CIIEM-
CTBH, IIPEIyCMAaTPUBAIl HEMIACHBIH, B OTCYTCTBHE OOBHHAEMOTO JIOIPOC CY-
JIbeii CBUIIETeNel i3 COCTaBa )XIOPH. DTO FOBOPHUT O TOM, 4TO M IIPU Op/IMHAP-
HOM IPOHM3BOJCTBE Nepe/l HAMH BCe TOT e PO3BICK, TOJIBKO B Oosee apxamd-
HOM (hopMme accusbl.

Ecth 1Be HHTEpecHbIE 0COOEHHOCTH 3TOTO nponecca. Bo-nepBrix, oH
SBHO IIBITAETCS CIIEA0BATH 00pasliaM pUMCKOTO CyAonpou3BoacTea. Camo
JeJICHUe Nponecca Ha OPAHHAPHBIN U 9KCTPAaOpAHHAPHBIH, IIPECIEA0Ba-
HHE NIPECTYIUICHUH cyabIMU-MarucTparamu ex officio, jonpoc ooBuHse-
MOTO ¥ CBUZETENeH 110 CEMU 3HAMEHHUTBIM ITyHKTaM (KTO, 4T0, Te, KOTAa,
C KaKOW LEJIBI0, KAKHM 00pa3soM ¥ C 4Ybeil MOMOIIBI0 COBEPIIMI) OBUIH
M300pEeTeHHAMH PUMCKOTO IpaBa MMIIEPAaTOPCKOT0 MepHo/a,’ IPOYHO yc-
BOEHHBIMH (DpaHIIy3CKHM MHKBH3UIHOHHBIM IpolueccoM. TOYHO Tak ke
IBITKA — PE3yNbTaT BINAHUSA PHUMCKOTO MpaBa,” KOTOPOE paspemano ee
IpUMEHEHHe CHavyalia K pabam, a IpH UMITepaTopax U K CBOOOIHBIM IO~
JAaHHBIM. BMecTe ¢ TeM HMEIOTCS TaKoKe NPHU3HAKH 3aMMCTBOBAHHA 00-
e CTPYKTYpBI CYZOIPOM3BOICTBA, KOTOpas chopMuposanack B Pume
elle panblue, B I B. 10 H. 3. B pUMCKOM cyie nocmosiuHblx KomMuccuti Cymie-
CTBOBAJIO NIPEIBAPUTENHLHOE CIIEJCTBHE — In jure, Te CyIbs M0 Mopyde-
HUIO TIPETOPA TAKOKe MOT IPOBOAUTE IPEIBAPUTENBHOE HCCICAOBAHUE 10
Jiely, a 3aTeM M Ipe[cenaTeIbCTBOBATh B CyAeOHOM pasOuUpaTensCcTBe.
B xoze nmpenBapUTeNbHON CTaIUH in jure Cynbst KpaTKo JOMpanInBail 00-
BUHSEMOT'0 O TOM, ITPU3HAET JIM OH ce0s BUHOBHBIM B COBEPIIEHHH IIpe-
CTYIUIEHHS], U €CITH HET, TO KaKHe J0Ka3aTenbCTBA CBOECH HEBHHOBHOCTH
MOXKET IIPe/ICTaBUTh. B ciyyae nmpu3HaHus 00BHHSIEMBIM CBOEH BHHOBHO-
¢ty ubo Kxorma 0OBHHIAEMBIH GBI 3aepiKaH Ha MECTe PeCcTYINIeHu (in
flagrante delicto), mpeTop UMe paBo BEIHECTH IIPHIOBOP YK€ HA CTaJHH
in jure. [Ipu oTpUIIaHWH BHHOBHOCTH IIPHHUMAJIMCH MEPHI K COOMPAHHIO
JIPYTHX JO0Ka3aTeNbCTB TS CyneOHOr0 pa3ouparenbCTaa.

AHaOruuHbIe 3Tkl MOXKHO 3aMETHTH U BO (DpaHITy3CKOM IIpOIecce
paccMaTpUBaeMoro nepruoaa, K KOTOphIM [00aBIsieTCs TOJIBKO HEeTIacHOe

' Cwm.: Yenvyos-Bebymos M. A. O4epKH 10 HCTOPUHM Cy/Ia M YTOJIOBHOTO TIpOLECCa. ..,
c. 153—154.

2 Cwm.: Hélie F. Traité de I’instuction criminelle, ou Théorie du Code d’instruction
criminelle. V. L. Paris, 1845. P. 326—327.
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no3Hanue information, WM, Kak €ro eiie Ha3blBaIOT, inquisitio generalis
(zam.) — obuiee pacciesioBaHue, CTaBAIIEe CBOEH LIENbI0 YCTAaHOBIICHHE
JIMIIA, COBEPIUIMBLIETO MpecTyIUleHHe.! 3aTeM Clie0Bal 3Tall, Ha3bIBae-
MBI Summaria (0T zam. summarium — KpaTkoe U3JI0KEHHUE [1e1a), Ha KO-
TOPOM IOZO3PEBAEMBIN npu nepeoll A6Ke K Cyabe MOBEPracTCs COKpa-
[IEHHOMY JOTIPOCY IO TE€M K€ 00CTOATEIECTBAM, YTO M B PUMCKOM CTAIHN
in jure. B ciydae npu3HaHNUsA UM BUHOBHOCTH H IIPH OTCYTCTBUH BO3paXKe-
HU#i IPOKYpOpa ¥ FPa)1aHCKOTO HCTLA CYbs 3/1€Ch )K€ BEIHOCHI 0OBHHH-
TeNbHBIA IPUToBOp. B ciyyae Bo3paskeHUH €0 paccMaTpUBaIOCh B Op-
JIUHApHOM nopsake enqueste du pays. Eciu sxe cy monarai, 4To K opau-
HAPHOMY TIOPSAKY HPHOETHYTh HEBO3MOXKHO, HAYMHAJICA CIENYIOMIHI
sTan — HopManbHOE CIEACTBHE, WX inquisitio specialis, Tae mpou3BOIH-
JIUCh OYHble CMAGKY OOBUHAEMOIO CO CBUAETEIAMHU OOBUHEHHSL, JOTIPOCHI
u 1.71. [IpudemM ouHble CTABKYU SBJIAIUCH BEChMA BaXKHBIM MOMEHTOM IPO-
Lecca, o CyTH IpeAbsBIeHHEM 00BUHEHNUS, KOT/1a 00BUHIEMBIN BIIEPBEIE
noApoOHO 3HAKOMHJICS C CYIIECTBOM OOpAIeHHBIX IIPOTHB HETO J0Ka3a-
tenberB.? [locne OKoHYaHHs POPMANIEHOTO CIEACTBUS IEH0 NEePEXOIHI0
B UTOTOBYIO CTaIHIO PACCMOTPEHUS B CYAEOHOM 3aCeJaHUH C HENbIO BbI-
HECEHHs TIPUroBopa. BMmecTe ¢ TeM cienyeT OTMETUTh, UTO Ha JAHHOM
JTarne PUMCKOEe IpoliecCyanbHOe MpaBo OBLUIO pelenTHPOBAHO OOJIbIIE B
€ro Mo3aHeM, PO3bICKHOM BapHaHTe, 4eM B peciyOmuxaHckoM. [opu3on-
TaJIbHBIE COCTA3aTEIIbHBIE OTHOILEHHS, HMMAHEHTHO IPHCYIIHE KIIACCH-
YEeCKOMY PUMCKOMY IIpaBy M YCTOABIUHE B aHTUYHOM CyHe HECMOTPS Ha
HWHKBU3UIIMOHHYI0 PEKOHCTPYKIIMIO, JIUIIIb HAYaTyI0, HO HE 3aBEPIICHHYIO
B UIMIIEPATOPCKYIO ATIOXY, IpHU (hpaHIly3cKoM abCcomoTH3Me OBUIH eIlle pe-
HIMTENbHEE PelylUpOBAHBI U 3aMEHEHBI, XOTS H He TOJHOCTHIO, BEPTH-
KaJIBHBIMHU PO3BICKHBIMHE CBA3sIMHU. [IpuueM 3Ta noaMeHa Oplia ocBsmeHa
ABTOPUTETOM KATOJIMYECKOM LepKBU. PUMCKHI mpoliecc OBLI, TaK CKa3aTs,
IIOCTaBJIEH B cpefHeBekoBoi EBporme «Ha moma». Ho ofmHOBpeMeHHO 3T0
CO3aBaJI0 MOTEHIHAIBHYI0 BO3MOKHOCTh JIETKO BEepHYTHCS B «IIPABHIIb-
HOE» IOJIOKEHHUE — JIOCTATOYHO JIMIIb IIEPEBEPHYTh BCIO KOHCTPYKIIHIO,
410 ¥ OBUTO CO BpeMeHeM ycnenrHo npofenato. [Ipasna, #e Bo ®@panrmmy, a
1o Apyryio cropony Jla-Manmra.

HeTpynHo 3aMeTHTh, YTO MOIYYEHHBIH Ha JAHHOM 3Tame IpOLEce
BeChbMa HAaIIOMHHAET I10 CBOEH CTPYKType aHIIMHCKHK. Buaumo, B 3TOT
nepuoa GpaHIry3CcKoe CyA0IPOU3BOACTBO IBUIOCH HCTOYHHUKOM BJJOXHO-
BEHU U1 aHITIMHCKUX 3akoHoAaTenel. Kak yxe orMedanocs B Ipeasl-
IylieM naparpacde, HernacHoe NpoKypopckoe fo3HaHue — information
II0J] TEM JK€ HA3BaHHWEM IPEBPAIIASTCS B AHITIHHCKOM CYOONPOU3BOI-

L Cwm.: Qounuyxui M. A. Kype yronossoro cynponpoussozactsa. T. L. C. 26; Cmpozo-
euy M. C. Kypc COBETCKOTO yroJloBHOTO npouecca, c. 605.

2 Cwm.: Yenvyos-Bebymos M. A. Ouepku O UCTOPHHU Cyaa U YTOJIOBHOTO MpOLECCa.. .,
c.238-—-242.



CTBE B 3as61eHue 06 068uHeruy. B aHTTHHCKOM 1 0COOEHHO aMepUKaHC-
KoM cynebHom o0uxome ecTh 3Tam, ONM3KHH IO CBOMM 3amadyaM
summaria ¢ ee IepBOHAYATIBHBIM KPaTKUM OIIPOCOM OOBHHIEMOTO, —
970 initial appearance, 4To 3HAUUT nepsas A6Kka OOBUHIEMOTO K CyNbE.
Inquisitio specialis ¢ ero OYHBIMH CTaBKaMHU OOBHHAEMOIO CO CBUIETE-
JIAMU OOBMHEHHUSI HAXOQUT aHAIOT B AHIIHHCKOM IpeaBapHTEIHHOM
cleACTBUU — preliminary enquiry,' kotopoe ¢ X VI B. IpOBOAST TaM MU-
poBsie cynbu. [Ipmuaem, Kak yxe OTMEUYaloCh paHee, MepBOOYEPEIHOMN
3amadeil MUPOBBIX Cyaeil OBLIO B TOT IepHon 3aUKCHPOBATH OOBHHU-
TEeJIbHBIE I0Ka3aTeIbCTBA U TONBKO 3aTeM MOKA3aHHUs CBUIETENIeH, Ipe-
cTaBJIeHHBIX 00BHHseMBbIM.? [IpEMEpPHO B TOil JKe ITOCIeN0BATENbHOCTH
pemaeT 3ToT Bompoc 3auKT 1539 r® Kak u Bo @paHnuu, HO HECKOIBKO
MO3Xe, B AHIIMH HOABISOTCS adsokamul (Bo @pannuu ¢ XIII 8* B AHI-
nuu o0koj1o 1340 r.),’ KoTOpBIE pa3aersitoTCs Ha BBICIIMA W HU3IIWHA pa3-
psAosl — OappHCTEphl, C OIHOM CTOPOHBI, aTTOPHEH U CONUCHTOPHI (C
XV B.), ¢ apyro#i (COOTBETCTBEHHO hp. avocats — avoueés, opesHe-
pumck. patroni — advocati u laudatores).

Wtak, IMEHHO B 3TO BpeMs (PaHIy3CKHil IIPOLECC OKA3BIBAET HaK-
fompIree BIUSHIE Ha QOPMHUPYIOIIYIOCS TOTHA K aHIIUHCKY IO MOJENb.
[Tpyu4rHa 3TOro BUIUTCS B TOM, YTO (DpaHIly3CKHE JIETHCTHI paHbIle aHI-
JIMHCKHIX CyMeNH OCBOUTH BOCTPeOOBAHHEIE BPEMEHEM HOPMBI PUMCKO-
ro mpasa. OHaKo, CIIPaBEeIMBOCTH pPajid, CIeIyeT 3aMEeTUTh, YTO aHT-
JTHYaHe yMYIPHIHCh MMIIOPTHPOBATH K ceOe B OCHOBHOM 3JI€MEHTHI
KJIACCHHYECKOTO PUMCKOTO CYAONPOHM3BOACTBA, OTHOCSAIIMECS K KOHILY
KJIACCHIECKOTO PECIyOINKAaHCKOrO IMEepHOa, B OCTAIBHBIX XK€ 3aUM-
CTBOBAHMAX CYMENN JUO0 CYIIECTBEHHO OCIa0UTh PO3BICKHOE COmEp-
sxanue (information), 1160 BEIXOJIOCTUTH €r0 COBCEM (OTCYTCTBHE IBIT-
KU ¥ popMaIbHBIX J0Ka3aTeasCTB Ha preliminary enquiry). [loaTomy aH-
TIHHCKHAN «OapXaTHBIN» PO3BICK CMOT IIPOAEPIKATHCS TOIBKO OIHO
CTOJIETHE, B TO BpeMs Kak Bo @paniiuu «MouceeB 3aK0H»® apuiI 0 ca-
MOH PEBOJIOLUH.

1 CuMITOMAaTHYHO, 9TO B cOUMHEHHH «Somme ruraly, Hanucansom eme B 1390 r, ByTuite

Ha3bIBAaeT QHAJOTHYHYIO MPOLEIYPY SBHO POACTBEHHBIM AHITIHHCKOMY TEPMHUHY (Enquiryy
(cupauiBaTh, HaBOIUTH CIIPABKM) CIOBOM «inguestey (OT sam. ingue — roBOpHTE).. (CM.:
Yenviyoe-bedymos M. A. Odepku TI0 UCTOPHUH CyJa M YTOJIOBHOTO IpoIecca. . ., ¢. 232).

2 Jlo cux mop IIaBHBIM HasHaueHMeM preliminary enquiry cumTaeTcs HCCIEI0BAHHME
000CHOBaHHOCTH 00BHHEHNA. [IpaBna, 3amnuTa He 00sA13aHa NPEICTABIATH 311€Ch CBOU OKa-
3aTENbCTBA, XOTS K MOKET 3TO C/IENaTh B JIFOOOH MOMEHT.

Cwm.: Yenvyos-bebymos M. A. Odepku 1o HCTOPHH CyZla U yTOJIOBHOTO MpoLecca. . ., C. 242,
Cw™.: @ouinuyxuii M. A. Kype yronosroro cynonpoussoactsa T. I. C.474.

Cwm.: Yonkep P. Auriuiickas cyneOHas cucrema, c. 279.

OnpaBzpiBas BBEJCHNE B IEPKOBHBIX CyAaX HHKBH3HIMH, PUMCKHIH nana VIHHOKeH-
tui I1I B gexperanuu 1205 . ceputancs Ha Gubneickuit 3akoH Moucees.
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5. I1aterii 3Tar, BIHSHEE KOTOPOrO Ha COBPEMEHHBIN THIT ()PAHITY3CKO-
TO IIpoliecca 3aMeTHee, HeXKEeNN BCEX IPeALIeCTBYIOIIHX, CBI3aH C IPUHS-
treM B 1670 r. mpu JIronoBuke XIV BoablIoro yronoBHOTO OpOHAHCA.
DTOT 3TAN MPOJOIDKAIICS BILIOTH 10 Benukoit hpaHIty3ckoii peBOIOIHY,
TO ecTh 10 1789 . OppoHaHc mpuMeyaTeieH, BO-IIEPBEIX, TEM, YTO BBOIUT
3JIEMEHT HOBOTO, CIe0CeeHH020 BUA PO3BICKHOTO IIPOLEcca, a8 IMEHHO
Ooree MOCNENOBATENBEHO OTHENSACT CIIEACTBEHHYIO (YHKIHIO OT €00-
cTBeHHO cyneOnoi. Eciaun opnonanc 1498 r. u snukr 1539 © cumranu 3a
o0111ee MPaBmIIo, 9TO NPESABAPUTENBHOE CIEICTBHIE IPOU3BOIUTCS TEM JKE
CcaMBIM CyIbel, KOTOPBIH B AajdbHEHIIEM IpeceJaTebCTBYET B Cyae0-
HOM pa30upaTeabCTBE U BRIHOCUT IPUTOBOP, TO 110 3akoHy 1670 r. meno
OKOHYATENBHO pa3pelaeTcs Ha OCHOBAHHMHM JOKJIAZa OAHOTO M3 HICHOB
cyza. JTO O3HAUYAET, YTO CJIEICTBEHHBIH Cy/ibs OOIBIIE HE NOMUHHPYET
IIPU BBIHECEHUM IIPUTOBOPA, a IPOLIECC MOJIyYaeT OmpesiesieHHbIe (XOTs
JaJieko He ITOJIHBIE) TApAHTHH IPOTHUB OOBHHHUTEIFHOTO YKIOHA, HEH30ekK-
HOTO IIPH COBMEIEHUN (QyHKIMHA. B 3TOT mepuo coXpaHsoTcs 1 HEKOTO-
pBle HHKBU3UIIMOHHbIE IPU3HAKHU, HAIpUMeD IbITKa. Takum 06pa3oM, op-
noHatc 1670 1. ceirpan poiib IepexoJHOro 3BeHa MEXAY MHKBU3HIIHOH-
HOM M CHEICTBEHHOH pa3HOBHIHOCTAMU po3bicka. Tem He MeHee
nosiBeHne (DUTyphI CIEACTBEHHOIO CyAbH — OJHO M3 HauboJee CyIie-
CTBEHHBIX IPHOOpeTeHnil (paHIly3CKOro Mpolecca, KOTopoe, Hapsiay ¢
y>K€ 3HAaKOMBIMH HaM MHCTUTYTaMH, TAKMMM KakK y4acTHe IPOKypopa H
ameJuTsIus, IMENO0 JAaJIeKO HIYLIHE ITOCICACTBIS, OIPENSINB B JaIbHEH-
11eM 0COOEHHOCTH €ro MOp(OIOrHIeCcKoro THia. Bo-BTopsix, Bombmioit
OpAOHAHC JIMKBUAUPOBAJ T€ HEMHOTHE OCTATKH COCTA3aTEIBbHOCTH, KOTO-
pBIE ellle CoXpaHsuIMCh B yrojoBHOM mnpouecce XV—XVI . Cymmap-
HBIM HTal B HEM Kak OBl «CMa3aH» M CBOAMUTCS K 00IIeMy JOTIPOCY OOBH-
HseMoro 0e3 npeabapiaeHns o0BuHeHus.! [loaToMy 1 npu3HaHue 0OBUHS-
eMBbIM BUHOBHOCTH Ha 3TOM JTale Y)Xe He CIIY)KUT OCHOBAHHEM IS
OKOHYAHMS TIPOIEecca, KaK 3TO ObLIO OBI MOJIOXKEHO MO YaCTHO-UCKOBBIM
10 CBOEMY XapakTepy NpaBUiIaM, COXpaHsABIIUMcA B oproHaHce 1498 1. u
snukTe 1539 r. OtHBIHE OEUIHT COCTI3ATENIFHOCTH HA MIPEIBAPHTENb-
HOM paccieoBaHun OyaeT r1aBHOW Oemoil (paHITy3CKOTO THIIA yTOJIOB-
HOTO CyZONPOHU3BOJICTBA.

6. [Tocneguuil, mecToH 3Tal — IIOYTH COBPEMEHHOCTD. 3[eCh OKOHYa-
TEJIBHO O(OPMIIAIOTCS THIIOIOTHYECKHE OCOOCHHOCTH MOJIEIH, KOTOpas
MOCTYXKHIa, 00BEKTOM 3aMMCTBOBAHMS Uit OONBIUMHCTBA CYLIECTBYIO-
LMX cTpaH Mupa. B ocHoBHOM Ha npoTsukeHur XIX B. BBIKOBBIBAETCS
KJIaccuyeckas (hopma mporecca, KOTOpbId, C TOMKH 3pEHUS HAeaabHOH TH-
I10JIOTHH, SABJISETCS CMEIIAHHBIM, CJIe[ICTBEHHO-COCTA3aTeNIbHBIM. OCHOB-

1 Cwm.: Cmpozosuu M. C. Kypc COBETCKOTO yTONOBHOTO Mponecca, ¢. 605.
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HOU TOH 3/1eCh OBLI 3a7]aH HAMOJIEOHOBCKUM KOHEKCOM yTroJIOBHOTO CleI-
ctBus (Code d’instruction criminelle) 1808 r. [Tocneayromue 3aKOHBI
(1856, 1863, 1865, 1897, 1932—1935 rr) u gaxke YromoBHO-IPOLECCY-
aneHei Konexc 1958 r ¢ mocnenyrouumu n3merenusmu (1963, 1972,
1978, 1980, 1983, 1985 rr)' He BHeCHH KAKHX-THOO MPUHIIMITHAIHHBIX
HOBallMi, KapAUHAJIBHO MEHSIOUIUX ero THIIOJIOTMYECKYIO CYIIHOCTH.?
Tounas xapakrepucTuka mnocnemnedl Ovima nmana M. 5. @oHHHUIKHM.
«Hrtak, — nucan oH, — COCPeOTOUEHNE B OMHUX PyKaX 00S3aHHOCTH CO-
Ouparh [OKa3aTeNbCTBA MO AENy U IpaBa OCTAHOBIATH CyleOHbIe Ompe-
JleNeHus, He0OXOAUMBbIe IS UCCIIeIOBAHNS; IMCHMEHHBIN XapaKTep mpo-
M3BOJICTBA M KaHIEIPCKas TallHa, MpUYeM, TIaBHBIM 00pa3oM, 0T 0OBHU-
HEMOTO CKpBIBAIOTCS OOHApY)KMBaeMbIe HCCIENOBAHHEM [aHHEIE;
OTCYTCTBHE MpaBa Ha TAK HA3KIBAEMYIO (DOPMAIIBHYIO 3aIUTY; Ipeobia-
JaroIas poidb OOBHHUTEIBHEIX OPTaHOB M OOLIMPHEIE IpaBa CyneOHOH
ITOJIMIIMH, C KOTOPOH CONMMIAPEH Cyabs M IPOTOKOIAM KOTOPOH IPHAAETCS
cuJIa cyneOHOTOo TOKa3aTeNbCTBA, — TAKOBBI XapaKTEePHbIE YePThI IIpe(Ba-
PHUTENBHOTO CIIEACTBUS 1o (panmysckomy ycraBy 1808 ry».? Jlanmbrit
JMAarHo3 I10 IIPOIIECTBUHU OoJiee YeM CTa JIET MOYKHO IOIIPABUTH TOJIBKO B
OJJHOM — IIpaBa OOBHHIEMOTO U 3alIUTHUKA Ha [IPEABAPUTEILHOM Ce/I-
CTBHM OBUTH CYIIECTBEHHO PACIIMPEHBI, OHHU [IOJYYHIIH 3/1€Ch BO3MOXK-
HOCTh 3HAKOMHTBCS C MaTepUanaMH Jelia, X0AaTaicTBOBAThH O MPOU3BO/I-
CTBE CJIEIACTBEHHBIX JAEUCTBHH, 00)KallOBaTh B ANC/UIALIHOHHOM MOPSIKE
psn cneacTBeHHBIX pemennid. Kak ormeuan WM. . @oitauinkuii, ppaHirys-
CKOE YTOJIOBHOE IPOU3BOICTBO «PACIIAZaeTCsl HA JBE [IOCIIC[0BATEIbHBIC
yacTy: caencTaue (instruction) u cya (jugement). Kaxcnas U3 HUX OCHOBa-
Ha HA CaMOCTOSTENBHBIX U Opye Opy2y HpOmueononodchvlx (Kypcus
Moi. — A. C.) naganax. CrnencTBre NPUHAUIEKUT CyAeOHOH MOMHIINY,
HMEIOIIeH BO TIaBe IIPOKypaTypy U BKIIOYAIOIIEH B Cebsl CIIeICTBEHHBIX
CyleH, yHACIeOOBaBIIMX BIIACThH AOPEBOJOLIMOHHBIX CYy/IEOHBIX JIEWTe-
HAHTOB...»* dpaHIy3CKUe aBTOPHI JIHOOAT IOBTOPATH, YTO [NIABHOH HeeH
yronoBHoro mpouecca mocne npusatus Code d’instruction criminelle
1808 r. sBnseTcs orneneHHe (QyHKIHH YTOJOBHOIO IPECICNOBaHUA OT
@YHKYUYU paccnedosanus W PaspelieHus] YIOJOBHBIX Je/ II0 CYIIEeCTBY.
Cunraercd, 4To 310 OOecmednBaeT OECHPUCTPACTHOCTD CYAEH, TaK Kak
OHM IIPU TAKOM PA3[EJICHUU HE CBA3aHbI YIaCTHEM B OOBHHHUTEIHHOMN Hes-

! Cm. 06 n3menenunsx Bo dpanmysckux YIIK 1808 r. u 1958 .: Bobomos C. B. Ilpa-

Bocyaue Bo @panumy, c. 20—25, 131, 158.
2 Tak, ourMansHBIH JOKTATIHK O npoekty HoBoro YIIK (1958 r) mpusnait, uTo Ko-
MHCCHS N0 KOAU(UKALUKM He cymerna JOOUTHCS «KOPEHHOM pedopMbl MpoLeccyanbHBIX
HOPM» U OCTAeTCs NPHCHOCABINBATE X K HOBBIM YCJIOBHAM IYTEM «aJanTaiim (cM. 00
atom: bobomos C. B. IlpaBocynue Bo ®pannuy, c. 26—27).
> @oinuyxuii 4. 5. Kype yronosroro cynonpoussoactea T. IL. C. 365.

4 @otinuykuii U. A. Kypc yroosroro cynonpoussozctsa T. I1., C. 361.
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tTenpHOCTH.! B 0011ieM, hpaHIy3ckas TeopHst HCXOIUT U3 TOTO, YTO COBpE-
MEHHBIH (IpaHIy3CKHH MPOLECC PYKOBOACTBYETCS MPHHLMUIIOM COCTA3a-
TEJIBHOCTH, KKOTOPBIH IPOHU3BIBAET BCE CTAUH IIPOIECCa U CIIY)KHUT Ha-
NIeKHOH rapaHTueil: mpaB oOBuHAemoro».”? OmHaxko mnpu Ommwxaiiuem
PACCMOTPEHUH OKa3bIBACTCS, YTO ITO CKA3aHO CIIMIIKOM CHJIBHO. 3/1€Ch,
MO-BUAMMOMY, TOT CIIydail, KOTJa JKeJlaeMOe BBIAAETCS 3a JeHCTBUTEINIb-
Hoe. CocTA3aTebHOMY CYIONIPOU3BOACTBY H3 MIEPEYHCIIEHHbIX BBIIIE H3-
BECTHBI TOJIBLKO (YHKIIHS YTOIOBHOTO IPECIENOBAHMS U pa3perieHns Jie-
na (roctunuu). PyHKyua paccnedosanus, Kak ObUIO yCTAaHOBICHO HAMH
paHee, €CTh HEOTheMIeMast IPHHAIEKHOCTE PO3BICKHOTO mporecca. Co-
e[MHEHHE «B OJJHUX pPyKax HCCIEIOBaHUS U IIPaBa IOCTAHOBIATH HE00XO-
JIUMBIE TIPU 9TOM OTIpe/esieHus CyeOHOro CBOMCTRA (0 3amep kaHuu 00~
BHHSIEMOT0, 00 00BICKAaX M T.II.)» > — 3TO, II0 CYIIECTBY, COBMEICHHE YIO-
JIOBHOTO TIPECIIEIOBAHMS U FOCTULIMH. B030y>Kaast yroloBHOE IEN0 HIH
MIPUHUMAsI €T0 K IIPOU3BOICTBY, OCYIECTBIAS PO3BICK U apeCT MPECTyII-
HHUKA, OOBICKH U BBIEMKH, CIIENOBATENb HEN30EKHO CTAHOBUTCS CHAavasa
Y20N08HbIM npeciiedosamenem U TOIBKO MOTOM — CyIObel, OO 3amada
U300IMYeHNS TIPECTYITHUKA 102udecKu iepBopoaHa. OpaHIy3CKuii 3aK0-
HOZATEJIb IBITAJICS H30eXaTh 3TOro 318, 00Iagas CIeqoBaTeNs B Cyaeiic-
KYIO MAHTHIO HJTH BBIBOJIS €TI0 M3 KaJIpOBOTO COCTaBa CyHeOHO IIONUIINH,
kak 3to caenan Kopexe 1958 r. OgHako 1oka B 1eITeIbHOCTH CYIbH 0CTa-
eTCsl CIEICTBEHHAs COCTABIAIONIAs, OMHUX OPraHU3AIMOHHO-IITATHBIX
Mep Bcerga OyeT HEAOCTATOMHO UIA NMepexofa K MOAJMHHON COCTs3a-
tensHOCTH. [lepedpasupys aHIIHICKYIO IOPHIMYECKYIO ITOTOBODKY,
MOJKHO J00aBUTH, YTO HPABOCYIHE JOIKHO HE TOJIBKO MPEACTABIATHCS
IIPaBOCYIHEM, HO H COBEpIIAThCs Kak npaBocyane! C To4ku 3peHus CooT-
HoueHus1 QYHKIHI, IpeIBapUTeIFHOE CIeICTBUE BO (PPAHILY3CKOM IIPO-
[[eCCe OCTAeTCs CIIEICTBEHHO-PO3BICKHBIM. J[OMyCK Crofa 3allUTHHKA H
paciupeHue npas 00BHHIEMOro camu mo cebe mpobieMsl He pelaior,
ITOCKOJIBKY pPeasi3amus 9TUX MPAB MOCTABIECHA B CHJIBHYIO 3aBHCUMOCTD
ot yemotpenust dominus litis, rocrioguna npouecca — cynebHOro ciaeno-
Batesist. U ecnu OH X0Ts OBl OTHOM HOTOM CTOUT Ha II0YBE OOBUHEHHS, TO U
JIETMOH 3aIIUTHUKOB HE CIAENAeT U3 PO3BICKHOIO «IIEPIEHIUKYIIpay CO-
CTS3aTENBHBIH KTPEYTOIBEHUK.

C TOYKH 3peHus IPUHIIUIIOB IpoIiecca IOJIoKeHHEe HHoe — (paHITy3c-
KO€ IpeJBapUTEeNIbHOE CIEACTBUE MPEACTABIAETCS CMEIIaHHOH Ipoue/y-
pOif, IOCKOJIBKY  CJIE€ACTBEHHO-PO3BICKHBIE IPHHIMIIEI  €IMHCTBA,

! Cwm.: Garraud R. Traité théorique et pratique d’instruction criminelle et de procedure
pénale. V. I. Paris,1907. P. 9—13.

2 Levasseur G. Vers une procd ere d’instruction contradictoire in: Lé nouveau Code
de procedure pénale.Paris, 1960, P. 31—46. (Ilut. no kH.: 5o6omog C.B. TIpaBocynue BO
®panumy, c. 157).

3 @oiinuyruii M. A. Kypce yronossoro cynoponpouseozctsa T. I1. C. 363.
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MHCTAHI[MOHHOCTH, TAaWHBI, MUCHBMEHHOCTH pPa30aBICHBI 31€Ch COCTA3a-
TeJIbHBIMH HadajlaM{ TpaBa Ha 3alIUTy W IPE3yMIIIHHA HEeBHHOBHOCTH.
Bmecre ¢ TeM U B 3TOM IUIaHE HAOGIIONAIOTCS OTCTYIUIEHHMs OT TaKHX
COCTSI3aTEeNbHBIX aKCHOM, KaK paBeHCTBO mpaB cTopoH u favor defen-
sionis — MpeuMyIlecTBa 3aiuThl. [lomHOMOYMs IPOKYpopa Ha IIpeiBapH-
TeJIEHOM paccrenoBanu, Kak no Kogekcy 1808 r, Tak u nmo YIIK 1958 1.,
3HAYUTETHHO O0JIee HIMPOKH, YeM ¥ 3aIUTHHKA. Tpa uioHHOM s (hpaH-
I[y3CKOM MpOoLecCyanbHON JOKTPUHBI SBISETCS TOUKA 3PEHMUS, YTO MPOKY-
pPOp — He MPOCTOM OOBUHUTENB, 4 €Ille U OPTaH HAA30pa 3a 3aKOHHOCTBIO,
ITO3TOMY OH HMeeT psn Ipeumyiiect mepen samuroil.'! Ilo Komexcy
1808 ., *MEHHO IPOKYpOp HazHauas CIEACTBEHHOTO CYAbIO I YUaCTHs
B JeJie, AaBall eMy 00g3aTenbHble yKa3aHus 10 X0y CAeICTBUS, MOT HaJla-
rarthb Ha Hero AMCUUIUIMHApHBIE B3bIcKauus. OT MPOKYpPOPCKOM arTecTa-
I[MH 3aBUCeNA CIy)eOHas Kapbepa cliefacTBeHHoro cynbu. Cormacuo YIIK
1958 1., mpOKypop TakKe MOXET II0 CBOEMY YCMOTPEHHIO IPEAIHCATh
CJIEZICTBEHHOMY CYIb€ BBIITOJHUTH KOHKPETHBIE CIICICTBCHHBIE ACHCTBYS,
KOTOpBIC CUUTALT MOJIE3HBIMU U HeoOxomumbiMu (cT. 82 VIIK 1958 ). B
TO XK€ BpeMs 3allluTa BIIpaBe JHIIb X00amatcmeosams O NPOBEIESHUH
CIIEZICTBEHHBIX MEPOIIPHUATHH, MPHYEM HE BCEX, & TOJIBKO HEKOTOPBIX: Ha-
npumep, 3kcrepTuskl (cr. 156 VIIK 1958 1), MenuKo-ICcHXOI0rHIecKOro
ocsuzerenbcTBoBanuA (CT. 81 YIIK 1958 n). Cpok mozciencTBeHHOTo ape-
CTa OOBHHJIEMOTO BBHIY BO3MOXXHBIX IHPOMICHUH MOXET HMPOHOIDKATHCS
MPaKTHYEeCKU HeorpaHu4eHHO (cT. 145-1, 145-2 YIIK 1958 1), uto, Kak ObI-
JIO OTMEYEHO paHee, IaeT Cephe3HOE MIPEUMYIIECTBO CTOPOHE OOBUHEHHS.?
YuuThIBast CKa3aHHOE, MOXKHO IIPHITH K BEIBOAY O TOM, UTO BO (DPAHILY3CKOM
IIPOLIECCE 10 HACTOALIEI0 BpEMEHH Hellb3s TOBOPUTH HU O IOJIMHHOMN He3a-
BUCHMOCTH CJICICTBEHHOTO CYIBH OT OOBHHHTEIIFHOM BIACTH, HU O TIOJTHOM
PaBEHCTBE CTOPOH OOBHHEHHMS U 3ALUTHIL.

Bonpmne Hagexapl Bo3nararorcst Bo @paHIuy Ha 008UHUMENbHYIO Ka-
Mepy aleIIIHOHHOTO cyaa, kotopas nocie npuasaTust YIIK 1958 . npu-
3BaHa, 10 MBICIH 3aKOHOATENs, OBITh «KPAaeyroJbHBIM KaMHEM» Cyne0-
HOH pedOpMBI, TapaHTOM COCTA3aTENILHOCTH HA IPEIBAPUTEILHOM ClIe]l-
CTBUH.? DTOT OpraH MOJDKEH KOHTPOJIHPOBATH AESITEIBHOCTh CyaeOHOMN
MOJHUIINY, BBITIONHATE POJIb AEe/UIIHOHHON HHCTAHIUH T10 OTHOIIEHUIO
K peLIeHHUAM CIIEACTBEHHOIO Cy[bH, PACCMATPUBATh BOIIPOC O IPEHaHuy
o0BHHAEMOTO cyay U T. . [Iponienypa B 00BHHHUTENBHOI KamMepe AeHCTBU-
TEJIbHO UMEET B OCHOBHOM COCTs3aTeNbHBIN XapakTep (y4acTue CTOpOH,
YCTHOCTB). Bo dpanIiry3ckoit I0pHINYECKOH JTUTEPaType BEICKA3hIBACTCS

! Cwm.: Yenvyos-Bebymos M. A. O4epku M0 HCTOPHH Cyla U YTOIOBHOTO MPOLECCA. . .

c. 490; bobomos C. B. TlpaBocyaune Bo @panuum, c. 175.
2 Bonee noapobHo cM.: Bobomoe C. B. Ilpapocyaue Bo ®@pannuu, ¢, 150—157.

3 Cwm.: Boikosa E. OGBHHUTENBHAS KaMepa — XPaHHTEIBHHUIA 3aKOHHOCTH BO PpaH-
uun // Poccniickas roctuums. 1994, Ne 11. C. 18—19.
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MHEHHE, 4TO Onaromaps OOBHHHUTENLHOW KaMepe, BBICTYIIAIOUIeH Kak
CJIEICTBEHHBIN CyIeOHBINH OpraH BTOPOM MHCTAHIUH, YHAJOCh HAKOHEIl
IIPEOAOJIETh TPaHb MEXAY NPEABAPUTEIbHBIM CIIEICTBUEM U CYHeOHBIM
pazbduparenscTBoM.! Pactodast momoOHBIE MOXBAJIBI, ABTOPBI, IIO-BUIHMO-
My, 3a0BIBAIOT, 9YTO CHHKPETH3M, HEPACWICHEHHOCTH MPEIBAPUTEIHHOTO
CIEACTBUS U Cye0HOro pa3buparesbCcTBa — 3TO NIPU3HAK AaXKe HE CIe-
CTBEHHOI, & HHKBU3UIIMOHHOW PAa3HOBHAHOCTH PO3BICKHOTO MpOLEcca.
Bropixenue cyna B mpenBapuUTENbHOE CIIEICTBHE ellle He 03Ha4aeT obpa-
IIEHHUS TIOCTIENHETO B COCTA3ATENILHYIO «BEpy» asmomamuuecku. Hampo-
THB, UeM DIyOke cyneOHBIN OpraH MOTrpyKaeTcs B paccieloBaHUE, TEM
cunbHEe cyne0Has CHCTeMa, YaCTHIO KOTOPO OH SIBJISIETCS, CBA3aHA npeo-
6apUmMensHbIMY ¥ TIOTOMY, BO3MOXHO, OIIMOOYHBIMH BBIBOJAMHE CIIE-
cTBUs, TeM OoJiee OHa YyBCTBYET ce0sl OTBETCTBEHHOI 3a HEHM30eXKHOE HA
NIPEIBAPUTENBHBIX CTAAMSIX MPUHYKACHHE. B nTOTE 00MIECTBO PHUCKYET
BMECTO OIHOTO MHKBH3UTOpa HONYy4UTh ABYX. CyneOHBIN KOHTpONG 32
MpeaBAPUTEILHEIM ClIeACTBHEM Heobxomum. Ho uToOsr n3bernyTs «00-
BHHUTENBHOTO TPEXONANCHU», Cyly HE CIeAyeT CaMOMy CTAaHOBUTHCS
OPTaHOM NpedsapumensHo20 pacciedo8anus HU 10 MepBOi, HU IO BTO-
poit mHCcTaHIUAM. Boiee TOro, B neane qaxe opra cy0e6Ho20 KOHmpo-
2151, AEUCTBYIOIIUH HA IPeBAPUTEIIEHOM CIIECTBUH, HE JOJDKEH OBITE Ya-
CTBIO TOH )K€ CyneOHOM CHCTEeMBbI, KOTOpas B AajbHEHIIEM OTBEYaeT 3a
IIPUTOBOP, HOO KOHTPOJIEP, ONOOPUBILNI 0OBHHHUTENS, — TOXKE HEMHOTO
0OBUHUTENE.

VB xauecTBe THIONOrHYECKHX MIPU3HAKOB YTOJOBHOTO CYIOTIPOH3BOII-
cTBa (PpaHIy3CKOTO THIIA MOXKHO HA3BATh CJIEAYIONINE €r0 0COOCHHOCTH:

1. I'maBHEIM MCTOYHHKOM YTOJIOBHO-TIPOLECCYAIBHOTO IIPaBa CIIYXKHUT
KOTU(HUIUPOBAHHBIN 3aKOH, ONUPAOIIMHCS HA KOHCTUTYIHOHHBIE HOP-
MBI.

2. Ocraercs gyanu3m mOCymeOHBIX M CydeOHBIX CTaaud Ipolecca.
IIpenBapuTensHOE paccieIoBAHIE, UMEsl CMEIIAHHBIN CIeICTBEHHO-COC-
TA3aTeNbHBIN Xapakrep, 0ojiee TAroTeeT K po3bIicKy. DyHKIINN YTOJIOBHO-
rO IpecnefoBaHMs U IOCTUIMH 3[€Ch HEAOCTaTOUHO AuddepeHupona-
Hel. Cyne6Hoe pa30upaTensCTBO U MOCIEAYIOMNE CyaeOHbIe CTaIUI B OC-
HOBHOM COCTA3aTeNIbHBL. TakumM 00pasoM, hpaHIry3cKas MOIEIb 8 yeloM
IIpPEICTAaBisieT cOO0H cmewanHblil IPOIece.

3. [IpenBaputensHOe CIENCTBHUE MPAKTHICCKH SIBISCTCS CMeUlaHHOU
mporeccyansHoi dopmoit. OHO cocTouT M3 AByX uacteid. Ilepmas u3
HUX — Jl03HaHuE (¢p. enquéte). OHO BeleT CBOIO POJOCIOBHYIO OT Y)Ke
3HAKOMOTO HaM 10 HHKBU3UIHOHHOMY 3Taly inquisitio generalis. Jlo3Ha-

1
2

Cwm.: bobomos C. B. IlpaBocynue Bo @pannuuy, c. 147, 159.

Taxo# MoAX0x AEMOHCTPHPYET aHTIIMICKHI THIT IPOLecca, TIe MUPOBBIE CYABH, BbI-
CTYTAIOUINE B PONH CY[EH CIe[CTBEHHBIX, HE HMEIOT HHKAKOr0 OPraHU3allHOHHOTO OTHO-
IIEHH K CHCTEME KOPOHHBIX CY/IOB, PACCMATPHBAOIIHX JeJa 1O CYIECTBY.

171



HHE T10/1 PyKOBOACTBOM IPOKYPaTyphl OCYIIECTBIAET MOJIUIHS H HEKOTO-
pBle Apyrue agMHHUCTPATHBHBIE OpraHbl (MIphI, YHHBL XKaHJAPMEPHH U
npedexTyp Bo @paHLuy, IPETOPH], KapaObUHEPhI ¥ OTHUINS Oe30macHOC-
i B WTanuu, a Takke psAa ApYyTryX rocyIapCTBEHHBIX YHHOBHHUKOB). [1pu
HCIIOJTHEHHH YTOJIOBHO-TIPOIECCYANIbHBIX (QyHKIMI OHU 00pa3yroT yro-
JIOBHYIO (CyneOHy0) nmonunuio. J[o3nanue npeacrapisieT coO0i, B OCHOB-
HOM, PO3bICKHOU 3TAIl pacC/IEIOBAHUS: Cy/ U 3alIUTHHUK Ha HEM, KaK Ipa-
BUJIO, HE YYACTBYIOT, BCE PEICHHUS O HAIIPABICHUH JAeJa U IPHMEHEHNH
NPUHYIUTEIBHBIX Mep NPUHHMAIOTCS YTOJIOBHBIM IIpECIIeOBATEIEeM,
neictByromum d’office — mo gonry ciaykOsI.

[IpenBaputenbHOE cnencTBue (ghp. instruction préparatoire) mpoU3BO-
JUTCS IO IeIaM O CEePbe3HBIX IIPABOHAPYILEHUSX CIEICTBEHHBIM CyIben
(Dpannus, bensrus, Uranus, Mcnanusa, Hunepnangst, [lopryramus, Eru-
net, [lIBelinapus u ap.) wi «cynebusiM cieqosatenem» (Poccuiickas
ummnepus nocie 1860 r, FOrocnasus). 3gech UMEIOTCS CTOPOHBI OOBHHE-
HHUS — MPOKYPOpP, TPXKIAHCKUI HCTel U 3aIlHTHl — OOBUHIEMBIH, 3a-
IIUTHUK. Bo30yxaeHue yroloBHOTO IPECiIeloBaHUs — MOHOIOJBHOE
MpaBo OOBHMHHUTEIS, CIENCTBEHHbIN Cy/Ibsl HJIM TPAXKIAHCKUH HCTel fe-
JIaTh 3TOrO He BIpaBe. BMecTe ¢ TeM CIenCTBEHHBIN Cy/ibsi HAXOAUTCS B
3aBHCUMOCTH HE TOJBKO OT CyHeOHBIX MHCTAHIIHI, HO, B 3HAYUTEIBEHOM
CTeTeHH, U OT IIPOKYpOpa, KOTOPbIH OCYIECTBIISLET HAA30D 3a 3aKOHHOC-
TBIO IEHCTBUH CIENCTBEHHOTO cyapu. [IpoBo3miammaercs TpaaHiHoOHHAas
TaiHa npeaBapuTensHoro pacenenopanus (c1. 11 YIIK dpanunn 1958 ).

4. Ha npenBapuTenbHOM CIIEICTBUH IIPUCYTCTBYET BTOpas cyneOHas
MHCTAHIUS C KOHTPOJIBHBIMH, Alle/UIAIHOHHBIMY TTOTHOMOYHAMH, KOTO-
pas IOMHMO TOTO SBJISIETCS M OpPraHoM mperaHusi cyay (chambre
d’accusation — oOBHHHUTENbHASI Kamepa Bo DpaHITNy, CII¢/ICTBEHHAS Ka-
Mepa B MTanuu, kamepa npegaHus Cyay B cOCTaBe CyneOHON manats! B
Poccuiickoit umnepun u T. 1.).! Hamo ckazars, 4To 00BHHMTE/IBHAS Ka-
Mepa — mposBiieHre OoJiee 00mIEeH TeHISHIINH IIPOLecca ITOT0 THIIA K
KONLEeKMUBHOMY cyOebHomy CIeICTBHIO. DTO CTpeMIIeHHE, C OJHOM CTO-
POHBI, — «TE€HETHYECKAas MaMITh» O OBUIOM HHKBU3UIIMOHHOM Cyae0-
HOM €JJMHCTBE, C APYroH — KeJlaHue NoOUThCs O0biIeil 00beKTUBHOC-
TH H CaMOCTOSATENBHOCTH ciencTBeHHslx cyneit. [To Kogexcy 1808 r.
CIIeICTBEHHEIH Cy/Ibs IEWCTBOBAJ HE EAHHOIHYHO, a B KOJUIETHH, IIpe/i-
cefareneM KOTOPOH OH COCTOSJI, UTO HamoMuHano peryaMeHT X VI B.
To 6pw1a cosewyamenvhas kamepa cyna nepBoi uHCTaHIMU. OZHAKO, KaK
U B HMHKBU3HMIIHOHHOM IIpolLiecCe, KOJUIEKTHBHAS OpraHH3alus JHIIb
TOopMo3una ciencreue. B cepenune XIX B. coBelarenbHbIE KaMEphI BO
O®panuuu OpUIH TUKBUAMPOBaHEL. B 1933 . oHn ObUIH HEHALOJIIO BOC-
CTaHOBJICHBI, 4 3aTeM OIATh OTMeHeHBI. B 1985, 1993 rr. neacas! npe-

! B Hcnannu u [lopTyranun o6BHHUTENBHBIE KAMEPBI 3AKOHOM HE TIPE/TyCMOTPEHBL.
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NpUHUMAJACh TIONBITKA BBECTH credcmeenHvle nanamel (chambre
d‘instruction) — MOAEPHH3UPOBAHHBIH COCTA3ATENILHBINA BAPHAHT COBE-
marenbHbIX Kamep. OHu OBLIH 3aIyMaHbI KaK «IIPOTHBOBEC OT AABJICHHUS
Ha CJIEJICTBHE CO CTOPOHBI MIPECCHI, IPOKYPATYPhI ¥ JOIDKHOCTHBIX JIHI]
UCTIONHHUTENbHON BiacTmy».' Ho 3akonamu 1989 r. 1 1993 . 3T oprassl
KOJUIETHANILHOTO ClIeACTBUs OblnH ympa3nHeHbl.? Tem He MeHee, eciu
3TO BBI3BIBAETCA TSKECTHIO M CIIOXKHOCTBIO IEJIa, a TAKOKE B CITyyae Kpai-
Hel HeOOXOOUMOCTH M C IeNIbI0 BBITIOJHEHHS OTAENbHBIX IEHCTBHM,
NPE3UACHT Cy[la MOXKET Ha3HAYUTh ISl BEACHUSI CIIEIICTBHUS HECKOIBKHUX
CyZIeH, OMH U3 KOTOPBIX SBJSETCS OTBETCTBEHHBIM 3a CIEICTBHE U KO-
opaunHpyeT ero xox (ctT. 83, 83!, 84 coBpemennoro YIIK ®panuum).
Bce 310 cBUAETENBCTBYET O TOM, YTO HHCTHTYT CyJeOHBIX Clie0BaTeNneH
IIEPEKUBACT HE TyHYIlINEe BpEMeHa.

5. Bo ¢panIiy3ckomM mporecce MEHbIAs, 9eM B aHIIMHCKOM, cdepa
IPUMEHEHHUS Cyaa IPUCSDKHBIX, KOTOpasi 0OBIMHO OTpaHHYeHa fefiaMu 00
0cob0 omacHeIx npectymieHusx. [Ipuyem ¢ 40-x romos XX cronerus B
POMAHCKHX CTpaHaX HAMETH/IACh CUIIbHAS TEHISHIIM K 3aMeHe CyZia IpH-
CSDKHBIX e EeHCKUM CyI0M, T/Ie 3acefaTeI 00pas3yroT eqHHY0 KOe-
THIO C TIPO)eCCHOHATBHBIMU CYABSIMHU.

6. IlpencenarenbCTBYIONINH, KOTOPBIH MIPEX/Ie CTOPOH JOMPAIIHBAET
MIOACYAMMBIX M CBUJICTEIICH, 3/1€Ch TaK e DoJiee aKTUBEH, HEXXENH B aHT-
JINACKOM cyrie.

7. B cyne6HOM pa3OMpaTensCTBE OTYETIIMBO pasielieHsl cyneOHOoe
CIIEICTBHUE, Te MPOBEPSIIOTCS MpPeACTaBIEHHBIE 0KA3aTeNbCTBa, U Mpe-
HUS CTOPOH (B OTJIMYME OT aHINIMHCKOTO Cyna, Tae pa3dupaTenbCTBO Co-
CTOMT U3 IOCNEHA0BATEILHOM IPOBEPKH JOKA3aTENBCTB CHAaYala CTOPOHBI
OOBHMHEHHS, a 3aTEM 3aI[HTHI).

8. @opmoil mepecMoTpa NMPUTOBOPOB OOBIMHO SIBIISIETCS HE TONBKO
amneJULIIus, KaK 9T0 HMEeT MeCTO B aHIVIMICKOHN CHCTeMe, HO TaloKe Kac-
canys M peBH3Hs (IEPeCMOTpP BCTYIMBIUMX B 3aKOHHYIO CHIIY PelIeHUIH
10 BHOBb OTKPBIBIIMMCS 0OCTOSATENECTBAM).

9. IIpou3BOACTBO B OTHOMIEHHH HEKOTOPBIX KAaTETOPHI e, B IEPBYIO
ouepenp 1o AsHbim npecmynnenusm (flagrant délit), yckopero u ympotie-
HO.? Jlo3HaHUE B OTHOILICHUH SBHBIX TPECTYIUIEHUH H IETUKTOB CUHTAET-
csl HEOTJIOXKHBIM (enquéte d’urgence) ¥ OTIMYAETCS pEUIUTETbHBIM XapaK-
TEpOM AEHCTBUH — MOTYT HPUMEHATHCS MPUHYAUTEIBHBIE MEPHI U BbI-

' Bob6omos C. B. Ilpasocyaue Bo ®panuuy, c. 161.

2 Cwm.: Tonoeko JI. B. Jlo3HaHWE U NPEBAPUTEIBHOE CIIEACTBHE B YTOITOBHOM MpOIEC-
ce ®panuun. M., 195.C 72

3 B oaToil mpoueaype BHAHEI HACleICTBEHHEIE IPU3HAKH a cri et haro, cTapuHHO# ceBe-
podpaHIy3CKOit PoLEeayphI CKOPOTO CyAa HaX MPECTYIHUKOM, 3aCTHIHYTBIM C MOJHIHBIM
U TpecielyeMbIM KPHKOM JIFONEH, a Takke aHaJOTMYHOro mpousBoictea in flagrante
delicto mo puMckoMy mpasy.
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MOJTHSTHCS TF00BIE creicTBeHHbIe neiicTBu. CynebHoe pazbuparenscTBo
B OTHOIUEHWH MPOCTYIIKOB U OCIUKTOB MOXKET OCYIECTBIATECA B YCKO-
perHOI (hopMe HemedneHHO2o npueoda NUO0 NPAMO20 6bl308a4 8 YO
(citation directe).

Ecmu BBIZICJIUTH KBUHTICCEHIIUIO HaHHOI'O THUIIA Ipouecca, 3TO 6yIICT
BBITVIAJAETE [IPUMEPHO TAK: KOHCepeay Ul Cne0CcmeeHH020 HAYand 3a 6Heul -
He cocmazamenvHou opmou. «CHencTBEHHBIM Cynbs, — IHcall
W. 51. ©oiHUIKHAN, — SBISETCS KaK OBI MPOIOKEHHEM BIIACTH OOBHHH-
TEJIbHOM, COCPEJOTOUEHHOM B pyKax MPOKypOPCKOro HaA30pay»,' U B He-
CKOJIBKO CMATY€HHOM BHUIE 3Ta OII€HKa CIIpAaBEIJINBA OO CHX II0P. (DpaH-
IIySCKPIﬁ THIT CyA0IIPOU3BOACTBA HCTOPHUIECKH CIOKHIICS IIPEXKE BCETO B
Lenax obecreyeHns: KapaTeIbHO! BIIACTH TOCYHAAPCTBA, KOTOPOH U CITy-
JKHT B HEM CIIEACTBCHHOC Ha4aJo. Ora KapareJjibHas BJ1aCThb ObuIa 00BEK-
THBHO HEOOXOUMA B TOM KOHKPETHO-UCTOPHUYECKOI 0OCTaHOBKE, B KOTO-
poi 110 (YOPMUPOBAHKME OCHOB ()PAHILY3CKOTO IPEABAPHTEILHOTO pac-
cnenoBaHusd. Pemaromuii uMIyasc 3ToH Qopme gan abCcomoTH3M,
KOTOPBII 3aTeM HaIleN JOCTOHHOrO MPOomoDKaTeNsl B OypriKkyasHoM OoHa-
mapTusMe. DTy MBICTb NpeKpacHo chopmyauposan B cBoeM «Kparkom
Kypce YTOJIOBHOTO IIpOIlecca» M3BECTHBIN mpodeccop JInoHckoro yHu-
BepcuteTa ['appo, Ha3BaB IpaBHiIa HAIIOJIEOHOBCKOTO yrOJIOBHOTO ClE-
crBus «rpasoM Jlronosuka XIV, kotopoe nox umenem Kozexca 1808 rona
MIPOIOJDKAET APCTBOBATH BO DpaHIum.?

ABCOMIOTH3M MOXKHO CPaBHHTB C MPECCOM, BBIMYCTHBIINM M3 HA3DEBUIMX TPO3JbEB
(beomann3Ma GECHEHHBIH COK IPaB 1 BOILHOCTEH, KOTOPHIil Ha APO}OKAX TOPOACKHX KOM-
MyH, B MeXaX NpoTecTaHTCKoH Pedopmaunmm nan kumydee suHo Hosoro BpemeHn.
HeoTsemiieMble paBa THIHOCTH, BLI3PEBILIE CHaYalla B HEJ[Pax COCIOBHIL, pH abcomo-
TH3ME CTAM MEUIEHHO, IPOTHBOPEYNBO, HO HEYKJIOHHO HUBEJIMPOBATLCA I BCEro Ha-
cenenus. 3amagHoeBPONEHCKUiT aGCOMOTH3M, Ha JIeNe CBA3AHHbIH TpaHIIHe, HEPKOBBIO
U TIOTMTHKOM, HUKOT/Ia He OBUI paBeH rUNepTpohHpPOBAHHOMY KOHTPOIIO 32 BCEMH Cde-
DPaMH KH3HH B TOTHOMY GecnpaButo moafaHHEX.” CHavaa FpajIaHCKHe MPaBa C oMo~
1[I0 YACTHOrO PUMCKOTO TTPaBa OTTauYMBAIHMCE B TPAKIAHCKOM 060pOTe, YTOOBI BIIOCTE -
CTBHH 3a5BHTH 0 cebe u B myOnudHOM cepe, OrpaHUuHBAsA U HUCTIPOBEPras CaMOBIACTHE
rocyaapeii. MIHKBH3UIHOHHbIH MPOLECC (B OAHOM DAY C TAKMMH OCTPEHIIHMH HHCTPY-
MeHTaMHy, kak CtoneTHss BoiHa Bo @panuuy 1 Pedopmanus B epmanun) 6611 HEOOXO-
UM o0LIeCTBY, KaK Oymba03ep, BEIPABHUBAIOWIMH (eoganbHYyIO MIOMAKY JIS CTPOH-
TEBCTBA HOBOTO 37aHHs. B 9TOM HEyMONMMOM MPaBOCYANM BIIEPBEIE, YCTh W HEraTHB-
HO, YpaBHAIMCH BCE MOJNAHHBIE (HANpHMeEp, HBITKA MOINIA NMPHUMEHATHCA KO BCEM
COCITOBHAM 0e3 HMCKIIIOUEHHUS), YKPENHIach uaest myOnuuHocTH (0GHIHATBHOCTH) Kak
Bceobuiero Gara, BRIPaXXEHHOTO B 6IMHOM TOCYAaPCTBEHHOM HHTEPECE | €JHHOH 3aKOH-

U @ouinuyruii M. A. Kype yronosroro cynonponssozactsa. T. [1. C. 362.

2 Garraud. Précis de droit criminelle. Paris, 1926. P. 803.

3 «Yepes croii BapBapCKuX 00BIYaeB MPOCTYIIAIH IPUKPBITHIE, HO HE YHUUTOXKEHHBIE HH-
CTUTYTHI aHTUYHOCTH: PUMCKOE MIPABO, YaCTHAs COOCTBEHHOCTH, TPAKIAHCKHE MpaBa 1 CBOOO-
16t DeosjanbHOE OOIIECTBO OTKPHIBAET MX 3aHOBO, KOIZIA B CBOCH MHOTOBEKOBOF! 3BOIIFOLIMH
co3/aeT Ui HUX ColnansHyto 6asy» (laudap E. Tocynapetso n ssontonust. M., 1995. C. 24).
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HOCTH. 3a BCE HA/IO [UTATHTh, H 0€3 TSKENIOH MIKOIBI PO3BICKHOTO mpouecca Obina Obl B
JabHEHIIEM HEBO3MOXKHA MyONHYHAS COCTA3ATENILHOCTE. Takum 00pasom, unKeusuyu-
OHHbllj, a amem C/IeaCﬂIGeHHbll? npoyeccosl ecmo H€06X0()Ll¢\lbl€ amansl pazsuUmusl espo-
Neticko20 cyOonpou3800Cmead, KAIOHEHHbIE 6 00U 60CX00SUUIL NHOMOK NPABOBO2O U 00-
WecmeeHHOo20 pa3eumusl 3anadHo20 mupa.

D10, BIpOYEM, He CHIMAET BOIIPOCa O HEOJIHOPOAHOCTH laHHOTO nponecca. Tak, Tpe-
OyeT 00BbACHEHHS HaKT pasABOCHUA MPAKTHUECKH €IMHOTO MyTH, 110 KoTopomy 1o XV B.
1w paHiry3ckoe 1 GpuTaHCKOe CyI0TpPon3BoACTBO. [Touemy aHmIHiicKOE MpaBoCyane
rmocne poOKMX PO3BICKHBIX OIMBITOB CKIOHMIOCH BCE K€ K YaCTHO-HCKOBOH dopme, a
(paHIly3CKHil YTOIOBHBIH [POLECC KBAPYT» BIal B HHKBU3HIHOHHOCTE? B ciy oco6bix
HCTOPHYECKHX YCIOBHI FeHe3Hca aHITTHHCKOH roCy1apCTBEHHOCTH (OCTPOBHOE MOJOJKe-
HHE, CO3/IAM0lIEe ECTECTBEHHYIO 3aLIMTY OT BHEUIHHX BParo, HEOOXOAUMOCTE 3THHYE-
CKOTO COCYIIECTBOBAHNS HAPOLOB HA OTPAHHYEHHOI TEPPUTOPHH, a TakKe APOOHOCTH
(eonansHEIX BIaZeHUH K OTCYTCTBHE BHYTPEHHETO CENapaTn3Ma, paHHee 0CBOOOKACHHE
KPECThsAH U Pa3BUTHE CAMOYTPABICHH M AP.) 3A€Ch HMEJIO MECTO OMEperKalolee pa3Bu-
THe nubepann3ma. [T03TOMy B IEpBYIO Ouepe/b K AHIIHH U TOBKO 3aTeM KO BCEit ocTalb-
Hoii EBpone MoryT GBITh OTHECEHBI CJTOBa O ToM, 4T0 «B EBporne, riae Bonpoc o ¢usnuec-
KOM BBDKHBAHHH 3THOCOB BCE-TAKHM HE CTOSUT, CIIOKHIIACH YHHKaNIbHAS CHTYaIHsA — pas-
BUTHE 00IIeCTBa CTano OOrOHATH Pa3sBUTHE rocynapersay.! Hamporus, Bo Dpaniun
BECbMa OCTPO ¢MOsl BONPOC O MOJIMTHUECKOM BBEDKHBAHMH HAIMHM, KOTOpas H3-3a deo-
JanbHOTO CenapaTu3Ma M aHTITHHCKOro BropskeHns B xojae CToneTHeH BOHHEI Oblna 10-
CTaBIIeHa HA TPaHb YTPATEl TEPPUTOPHATBHOI METOCTHOCTH M TOCYIAPCTBEHHOMH CaMo-
crostenbrocTi. [109TOMY (hpanHIly3ckoe Focy1apcTBO NPOCTO 0643aH0 GBITO CTATh Gonee
BIACTHBIM. B 9TOM, Ha Hall B3MISA, KPOETCA pasrafka Toro (hakra, YTO MMEHHO Mociie
okonuyanus CronerHeil BoHHbI B XV B. @panuus BHIOHPAET B Pa3BUTHH TOCYAapCTBA B Iie-
JIOM H YTOJIOBHOTO MpOMecca B YaCTHOCTH MyTh, PE3KO PACXOAAMHUNCS C TEM, 10 KOTOPO-
My mpojorkan uath Gonee GnaronomyuHsii OpuTaHckuii cocen. Jpyroit Bompoc, 4To
CTOIIb «BOOPYKEHHOE» OCYAPCTBO 0KA3a70Ch CAMIIKOM CHIBHBIM 3aLMTHUKOM, U 00-
IIECTBY NPHILIIOCE 3ATUIATHTE 3@ 9TO BEICOKYIO IIEHY. B HCTOPUYECKYTO TAMATh BPE3aIHCh
CMEpPTOHOCHBIE MPOLECCH «BEABM M KOJAYHOB», NMPOMOKABHINECH HA MPOTSHKEHHH
XV—XVII BB., )KeCTOKHE MPUTOBOPHI, MOJ00HBIE TEM, YTO OBUIH BBIHECEHBI MO JeIam
Kamnaca, Cupsena, ae Jla bappa, npoTHB KOTOPBIX BO3BBICHII CBOH ronoc Bombrep.

Ecnn BcTarh Ha MO3UIMIO COBPEMEHHBIX IIMBMIN3ALHOHHBIX B3I/~
noB (2. Toddrep, E. Macyna, JI. benn, II. Copoxun u ap.), To Takue
ABJICHHS, KaKk aOCOMIOTH3M, OOHAIAPTH3M, CJIEICTBEHHOE HA4Yaso B yro-
JIOBHOM CYIAOIPOM3BOJCTBE U T. [I., €CTh HE YTO HHOE, KaK OPYIHSI «BTO-
PO BOJIHBD) COLMANIbHBIX H3MEHEHHI, BCIEHEHHOH OYPHBIM BOJOBOPO-
ToM 3110XH Bo3poraenns u nogussiiencs uMeHHo K konny X VII B., kor-
na B EBpome Havanmach mnpomblluieHHas pepomronus. KoHeuHbIM
pe3yabTaToM 3TOTO TPaHAMO3HOTO HCTOPHUYECKOTO Mpolecca cTana uH-
dycmpuanbHas TABAIN3ALNS, IPUILEIIas Ha CMEHY HUBHIM3ALMH NIep-
BOH, CeIbCKOX03aiCTBeHHON. «BTopas BonHa» mua no Eepone He ou-
HakoBO. Kak oTmMedanocs Beime, B AHIIMM 9TOT IPOLECC IPOTEKAJ 0CO-
GennbiM 0Opazom. KonTuHeHTanpHad ke EBporna B nepBoil monoBuHe

Lauoap E. TocyaapcTBo U 9BOIIOIHA, €. 26.
2 Cwm.: Becemupnas uctopust. Havano sospoxaenus. T. 9. C. 83—87.
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XIX B. ucnpiTana Ha cebe MoIlHelHIIee BO3ACHCTBUE YIapHOM CHIIBI
«BTOPOH BOJIHBID» — HAITOJIEOHOBCKHX 3aBOEBaHHI, KOTOPbIE BEIPOBHS-
JH B 3aIIaJHBIX CTPaHaX BHYTPEHHHUE IUBIIN3ALMOHHBIE YCIOBHS MOL
obwuit ¢ppanko-O6oHamapTHcTCKUi MmadiaoH. [103TOMY KOHTHHEHTAb-
HBIE €BPOIEHCKHEe CTPaHbI MOYTH OJHOBPEMEHHO BOCIPHHSIN Clel-
CTBEHHO-COCTS3aTeNbHY0 (DpaHIy3CKyI0 MOJIEeb CyAOIpOU3BOACTBA,
CBITPABIIYIO TOTAA IPOTPECCHBHYIO POiIb B OypiKya3HOM pa3sBUTHH Ha-
[IMOHAJIBHBIX TIpOLieccyaibHbIX cucteM. Opuako yxe Kk 70-m rogam XIX
CTOJNETHS! HAL[HOHAJIbHBIE TEHISHIIMU B PAJAE CTPaH CTald paspyliaTh
(paHIy3CKYI0 MOJeNb TpoLecca, ¥ U3 UCTOPUYECKOTO 3a0BEHUS BOC-
CTaJ FepMaHCKHH Cy1eOHBIH MUD.

Ha cmeny unnyctpuamu3my, JOCTUTIIEMY CBOETO ITUKA B IIEPHOL TTOC-
1€ OKOHYAHHSI BTOPOH MUPOBOH BOMHBI (K 50-M rogam XX B.), cTana npu-
XOOUTh HOBAS, UHDOpMAayUOHHAs TABUIU3ANUS TIOCTHH/LYCTPHATBEHOIO
o0IIecTBa — pe3yJIbTaT KTPEThel BOJIHBIY, HeCylei ¢ co00i HOBBIE HH-
CTHUTYTHI, OTHOIIEHHS U IIeHHOCTH. «MHOTHE cTpansl, — nuieT J. Tod-
¢iiep, — OMHOBPEMEHHO YYBCTBYIOT BIMSHUE IBYX HIIH J1a7Ke TPEX COBEP-
HIEHHO pa3HbIX BOJH IIEPEMEH, IPUUEM BCE OHHU JBMKYTCS C PA3HOM CKO-
POCTBIO U HecyT B cebe pasHyto cuiy».! BRuay Takoi HeOIHOPOAHOCTH
HAIMOHABHBIX YCIOBHUH VIS MOHUMAHHUS TOCTHHIYCTPHAIBHOTO CTPOS,
KaK OTMEYAIOT COILIMOJIOTH, MCKIIIOYUTENIFHO BRYKEH BOIIPOC O €r0 PasHo-
BUIHOCTAIX.> BHyTpeHHHe 0COOCHHOCTH OT/IENBHBIX CTPAH MOI'YT BIHSThH
Ha CTENEHb 3peNOCTH ¥ (OPMBI TOCTHHIYCTPHAIN3MA, 4 Hepe3 HUX Ha BCe
00ILeCTBEHHBIE M TOCYNAapPCTBEHHBIE HHCTUTYTHI, B TOM HHC/Ie, KaK Mpes-
CTaBJSIETCS, M Ha JIeTUCIATHBHEIE (DOPMEI CYIOIIPOU3BOZCTRA. B 1momo6-
HBIX YCIOBHAX MPUIOAHOCTE (PPAHITY3CKOH MOZEIH YTOIOBHOTIO MPOIEC-
ca JUIl MHOTHX CTpaH, IJIe OHAa IPUBWIACH B IIEPHOJ YHU(HUIIMPOBAHHOTO
MOABEMA «BTOPOI BOJHEIY, HY)KIaeTCs B epeocMbicieHuu. Jlaxe B ca-
MO METPOTIOJIMK 3aMETHBI MPU3HAKH OAPSIXJIEHUST CUCTEMbI YIOJIOBHON
IOCTHIIMH, U3HAYATBHO PACCUNTAHHON HAa APYTHE COLMAIILHBIE YCIOBHSL.
Mnage kak OOBACHUTH IOMBITKA CMATYUTH aBTOPUTAPHOCTD CJIEIACTBEH-
HOTO Hayania (BBeIeHHE IIPUHIUIIA KOJUIETHAILHOCTH CISICTBHS, YCHIIe-
HHUE Haq30pa MOCPeICTBOM OOBHHHTENBHON KaMepsbl, pacIlupeHue IpaB
3amuTel) U T. 1.7 Tem He MEHee MO3UIMH 3TOTO IPOLECcCyabHOTO THUIlA
BCe ke Hanbonee cunbHel BO @panuun. U neno 3aech He TOMBKO B HHED-
UMM KyJIbTYPHBIX Tpaaunuii. He B mocnenHow odepesb yCTOWIMBOCTh
cyneOH0-aBTOPUTAPHBIX TEHACHLIUI MOKET OBITH CBs3aHa C TAKOH 0CO-
OEHHOCTBIO HBIHEIIHEro (PAHI[Y3CKOTO 00IEeCcTBa, KaK ero Kopnopamu-

! Togpgpnep D. Tpetss Bonna, c. 39—40.

% Jlonog I’ Hossrit cTpoii. Han yem aymats u uto fenats / «Hesasucumas raseray,
1998, 30 utons. FaBpuun [ornos numieT o0 Tpex THHAX MOCTHHAYCTPHATH3MA: MHP Pa3BH-
TBIX CTPaH-METPONONMiA, MUP HX [TAPTHEPOB-CATEIUTHTOB M MHP Pa3BUBAOIIMUXCA Trocy-
napeTB. OcobHsKOM, 1o MHeHHEO [TonoBa, cTout Poccus, 0 KOTOPOi MOKHO FOBOPHUTE Kak O
crienrpUIecKoM Ciydyae OCTHHAYCTPHATIN3MA.
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6U3M, PACCPEOTOYCHHME [EHTPOB IPUHITHS PEILICHUH MEX/1y Pa3IHIHbI-
MU SKOHOMHUYECKUMU U NpoheCcCHOHANBHBIMH 00beauHeHnamu.! Kax o1-
MeJaroT HCCIEeN0BaTeNIM 3TOro (heHOoMeHa, INPHCYIIEro, BOpPOYEM, He
ofHOH TonbKo PpaHNIWH, «IIOPOK KOPIOPATHBHOTO OOIIECTBA — €ro
(parMeHTHPOBAHHOCTh, aTOMU3UPOBAHHOCTh. [100EXKAAIOT IrPyIIHpPOB-
KM, KOTOpBIE B 3TOT JICHb, B 3TOT Yac CIIy4aiHO OKa3aJuch cuiibHee. Bee oc-
TaJIbHbIE TOAABIIAIOTCS U yHHYTOXKAOTCA. OOIecTBo qucOanaHcupyercs.
Takoe 00IecTBO MOXKET YIPABJISATHCS TONBKO TOTATUTAPHON BOJIEH, TOJIBKO
BONEH aukraTopa».’ Takum JAUKTaTOPOM MOXKET OBITh M YTONOBHBIH IIPO-
1IECC, BEIb «ECJIH HE OTpaKIeHa HeBUHOBHOCTh IPAXKZIaH, TO HE OTpaXkaeHa
u cBobopa!»’ B MHOTOYHCIIEHHBIX CTpaHaXx, B3SBILIX 38 OCHOBY (hpaHIry3-
CKH THII yTOJIOBHOTO CYZOIPOM3BOACTBA, MOTYT CYIECTBOBATh COBEP-
IIEHHO MHbIE COLUATBHO-IONUTHIECKHE ycmoBust. OOImil BEKTOp UX pa3-
BHUTUS, HECMOTPSI Ha OTHEIbHBIE OTKJIIOHEHHS M OKCLECCHI, HAIPABIICH OT
MOAYMHEHHOCTH JIMYHOCTH 00IIErocyapCTBEHHBIM HHTEPECaM B CTOPOHY
nubepann3Ma 1 OTKPHITOCTH 0011ecTBa. [103TOMy pacxoxaeHne MeXxX/Ty aB-
TOPHTAPHBIM CTIIIEM (DpaHITy3CKOH MOMIENU IPABOCYIHS, IPUMEHSIEMON B
9THX CTPAHAX, X TEHACHIIUAMHU Pa3BUTHsI IOCTHH/YCTPHAIH3MA B 00IIEM U
1[eJIOM ITIOCTOSIHHO pacmupsiercs. CTOUT IK YIUBISITHCSA TOMY, YTO, HAUHHAS
¢ tex ke 50-x rogoB XX cronerust, kotopeimu D. Toddurep narupyer u Ha-
Yas0 «TPEThEH BOJHBDY, BO MHOTUX Pa3BHTBIX CTPAHAX OCTPO CTOUT BOII-
poc o peghopme yronosHoro cynonpoussoactea? B Anrmuun u CIIA, rme
IIPUMEHSIETCS COOCTBEHHAsI HCTOPHYECKast MOZIENb IIPOIIecCa, TAKIKE MHO-
I'0 TOBOPST O Cy[eOHBIX peopMax, OIHAKO HX HAIIPABICHHOCTh HHAS, He-
XKETH B PETHOHAX KOHTHHEHTAJIBHOTO IpaBa. AHITIOCAKCOHCKHE CTPAHBI
03aboueHs! 6obIe TPoOIEMOI SKOHOMUH CYIOIIPOU3BOICTBA, YIIOPSII0-
YEHUEM UYPEe3BBIYAHO 3aIlyTAHHOTO M Ka3yHMCTHYHOTO, OCHOBAHHOTO HA
CyeOHBIX NpEleAeHTax MpaBa, YCHJICHHeM KOHTPOJISL HaJl MPECTYIIHOC-
ThiO (crime control model), moMckoM BO3MOKHOCTEH [UIsl YCHUIICHHS Kapa-
TEIBbHBIX BO3MOXKHOCTEH IOCTUIIMK,' B TO BpeMsl KAK 3aKOHO/IATEIH POMAHC-
KOTO HAaIpaBleHHs (B TOM YHCJIE POCCUICKHE), HAlpPOTUB, CTOST Hepen

i «<DpaHuy3crmﬁ BapHaHT KOPIOpaTuBU3Ma, — FOBOPHUTCA B IOKIAE Hanuonansno-

0 IIEHTPa HAYYHBIX HCCIECA0BAHUM HTOH CTPaHBI, — MpPEACTABIAET cOOOH cephe3Hoe mpe-
NATCTBUE HA MYTH SKOHOMHYECKHX M COUMANbHBIX MpeobpasoBanuil Bo ®panuuu... B
CTPaHEe COXPAHSAIOTCSA BO3MOXKHOCTH PA3BUTHS IIACHOCTH ¥ JEMOKpATH3alMK B yIpaBiie-
HUHM JIeflaMu 0OLIecTBa, HO IS 9TOTO MOTpebyeTcst HeHTpaIn3auns KOpIopaTnBHAIX TeH-
nennuit. OcoGeHHO Ba)KHO BCEMEPHO OrpaHHYMBATh BIACTh MOTYIIECTBEHHBIX KOPIOpa-
IMH B JTHIE «OOBIINX FOCYAAPCTBEHHBIX KOPITYCOBY, IaBHO BBILIEIINX H3-TIOJ KOHTPOJIA
00MIECTBEHHOTO MHEHHUS 1 BIACTHO AHKTYIOLINX IPABHTENBCTBY CBOO BOJIO F CBOH IIPOEK-
TBI PEILIEHHS HAMOHANBHBIX Npobnem» (eM.: bobomos C. B., Bacuaves J]. H. ®paniy3ckas
MOJIETh TIPABOBOTO rocyaapeTsa // CoBeTckoe rocyaapeTso u mpaso. 1990. Ne 1. C. 111).

2 Puioickos B. Poceus. 3akar geTBepToii pecry6mukn. CyllecTsyroniei cucteme oTBe-
JieHo mMano BpemerH // Hezasucumas rasera, 1998, 2 urons.

3 Monmeckve L. U36paunsie npoussencuus. M., 1955. C. 318.

4 CM. 06 aTom: Beprem V. Cya npucshkHBIX 3acenartenei, c. 17; Kosanes B. A. Bypiy-
azHas 3aKOHHOCTh. TepeTHYeckHe MUIIO3HH U CcyneOHO-monuneickas peanbHOCT,
c. 88—103; Anaposa T. B. Cynpl u cynebuslii npouecc BenukoGpuranuu, c. 101.
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CJIOKHOM TPOOIEeMOoil: Kak o0ecrmeunTh OZHOBPEMEHHO M aKTHBHOCTH B
60pn0e ¢ NpecTynHOCTHI0, H HE3aBUCHMOCTE CY/eOHOH BIIACTH.

§ 4. TEPMAHCKAS ®OPMA YI'OJIOBHOI'O ITIPOLECCA

OroT Mopdonornueckuii THII 6a3UpyeTCsi B OCHOBHOM Ha YTOJIOBHOM
nponecce ['epmannu. OQHAKO psI ITHUYECKU HIH HCTOPHYECKH OIU3KUX
k ['epmanun crpan, Takux kak ABcrpus, Benrpus, Hopserus, Tpaguiu-
OHHO CIIENYIOT B «KWIbBaTepe» Hemelkoro Strafprozess. Poccuiickoe
YTOJOBHOE CYZONPOU3BOJCTBO 3HAYUTEIBHYIO YaCTh CBOEH HCTOPHU
(XVIII B. — nepsas nonouHa XIX B.) TaKxKe CI10BAIO FEPMaHCKOMY
o0pasiry, a cyebHbIe CTaIuH OPHEHTHPOBAHBI HA HEro M MOHBIHE. [ep-
MaHCKHH THII IpOLecca, TaK Ke Kak U (ppaHIly3CKuil, IPUHAUIEKHUT K PO-
MaHO-T€pPMAHCKOH MPaBOBOH ceMbe. [Joiroe BpemMs pa3BHTHE TePMAHCKO-
TO CYONPOU3BOJICTBA, KaK B JIPEBHEM «CAKCOHCKOM 3€pIiajiey, 0TPaKaio
9TaIbl Pa3BUTHA CBOUX (DPAHITY3CKHX M AHITIO-CAKCOHCKHX COPOAMYEH.
ITpumepno o XII—XIII BB. 31€Ch IPUMEHSIICS 006UHLUMENbHbIL BUJL CO-
CTSA3aTeIBHOTO MPOIecca, KOTOPOMY CBOHCTBEHHO NPHMEHEHHE OpAAIIHii,
OYHCTUTEIBHOM IPUCITH, COIPUCSHKHUIECTBA, CYACOHBIX MOEIHHKOB.
OT0, B CYIIHOCTH, JApeBHMIl obmerepmanckuii Mannbepr (mallus
publicum), KOTOpEIit M031HEE MPUOOPEIT B HEMELKHX 3eMIsiX (hopmy 3eM-
ckoro cyna (Landgericht).! Umerno B mansbepre Oepet Havaino weggen-
cxuii cyn. leddenst craporo repmanckoro mpasa (¢p. aHanor — paxum-
Oypru, unu ckabuHbI) — 3T0 Ha3HauyaeMble (co BpeMen Kapna Bennkoro
Ha MPOJODKHTEIBHOE BPEeMsI HIIHM J[aXKe MOXKU3HEHHO) 3HATOKM MECTHBIX
cyneOHbIX 00bI4aeB, U3 KOTOPBIX OHU yepnatom (0T rem., schopfen — gep-
nare) cpoe pereHue.’ ITosTomy uctopuuecku medeHbl MPUHUMAIOT
y4acTHe B PEIIEHUH BOIPOCOB He TONLKO (hakTa, HO i pasa. B mansbep-
rax OHM pellajiu BCe BOMPOCH! 03 yuacTHst KOPOHHOI'O CY/bH, HO 3aTeM, B
3eMCKHX CyJ1aX, UM OTBOIMUTCS poib CyAeOHBIX 3aceqaresieil («4eCTHBIX U
pasyMHBIX MY>Kei»), ¢ KOTOPBIMH, TaK ke KaK ¢ Homabasmu BO (PpaHiTy3c-
koM mponecce XV—XVI BB., Cyapst 00Cyx/aeT MaTepualibl Aeiia nepes
BBIHECEHHEM MPUTOBOPA.

B XIV—XV croneTusx opaaiuy U MOeAUHKN B [epMaHUM BEIXOAAT
13 yIoTpebIeHNs i 3aMEHSIOTCS B 3eMCKHX CyAaX CBH/IETEIBCKUMU I10-
Ka3aHUsIMU,” YTO TOBOPUT O IPU3HAKAX TOTO XK€ YACMHO-UCKOB020 Tede-
HUS B PA3BUTUH YTOJOBHOTO MpoIiecca, KOTopsle ObLTH 3a(MKCHPOBAHBI
HaMH ¥ BO (pPAaHIY3CKOM Cyje, TOJILKO Ha CTOJETHEe paHblle — B
XIT—XIV BB. OiHaKo B 3TO e caMOe BpeMsl 3aro34aly0 HaCTHO-HC-

Cwm.: Yenvyos-beoymos M. A. Ouepku o HCTOPHU CyAa ¥ YTOJIOBHOrO npoiiecca.. .,
c. 273 u np.

2 Glaser J. Handbuch des Strafprozesses. B. I. Leipzig, 1883. S. 52—53.
3 Yenbyos-Bebymos M. A. Ouepku IO HCTOPHH Cy/ia U YTOIOBHOTO MPOLECEa. . ., C. 267.
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KOBYIO CTPYIO HArOHJET M 3aXJIECThIBA€T HOBAas W CHJIbHAs BOJHA —
Riigenverfahren (ot nem. Riige — nopunanue u fahren — paspe3xars),
TO €CTh YK€ U3BECTHOE HaM I10 aHIIMHCKON U ()paHIly3CKOM HCTOPHH 00-
BHHUTEJILHOE JKIOpH, I accusa. Kak u TaMm, 3T0 epas npoba mepa po-
3BICKHOTO IOpsIKa, KOTOPHIH CHaYasia UCIIONb3yeT He PUMCKUH, a CBOMH
cOOCTBEHHBIH, «IOMOPOLIEHHBIN» HcTOpuYecKui onbIT.! B T'epmanuu,
TOYHEe, Ha «KpacHoi 3emie» — B Becrdamuu u CakcoHUH, acCU3a ITPU-
HUMaeT HauboJiee 3JI0BEIIyI0, TOJYMHCTHYECKYI0 hopMy gemuteckux
cynoB (Femgerichte), unu «cor3sa cBoOOAHBIX IIeddeHOBY», KOTOPHIE
CaMU CITY)KIJTH HCTOYHUKAMHE COOOIIEHHUH (IeHyHIIHALIN#T) O TIPECTyILIe-
HUAX. JIeATeNbHOCTh 3TUX CYPOBBIX HOYHBIX CYAMIIHIL CBS3BIBAIOT C UM-
HEpaTOPCKOHM BIIACTBhIO, KOTOpasi yrpo30i TalHOM pacmpaBbl MOCPE-
ctBoM Femgerichte, BeposTHO, IbITanach KOMIIEHCUPOBATH CBOIO TOTH-
TUYECKyl0 c1abocTh, a Takxe obecmeunTh CBOOOLY TOProBAH B
Pa3IMYHBIX FepMAHCKUX KHsDKecTBax.? Takum 00pa3oM, Ha9amo po3bICK-
HOTO 3Tara, Tak ke Kak Bo @pannuu u AHrHuH, ObUIO IPOAUKTOBAHO B
I'epmanuy aHTH(DEOJATBHBIMU TEHASHITHSIMU.

XVI cronerune mpunecno ['epmanuu Pedopmarmio, Kpecrosackyio
BOMHY U UHKEU3UYUOHHBIU TTpOTIecC. ET0 MOSIBIEHUIO CIIOCOOCTBOBAIIM OT-
kpeiTHE B XV Beke KHUTOIeYaTaHus, 0e3 KOToporo (hyHKIIMOHHPOBAHIE
€IMHBIX 3aKOHOB Ha TEPPUTOPUH CTPAHbI OBIIO ObI HEBO3MOXKHO, B PeLiel-
I[MS] PUMCKOTO IpaBa, «KOTOpoe a0COMIOTHO He IPHU3HAET (heonaabHbIX OT-
HOIIEeHHU».? Pereniys pUMCKOro mpasa CIIoCOOCTBOBaNA JIUKBUIAIMN
HNapTUKyIIpU3Ma U COCIOBHOCTH, NPUCYIIHX (eonansHOMY mpaBy. OHa
MPOKJIaBIBAIIA Y Th TP AyLIeMy (hOpMaIbHOMY PAaBEHCTBY YACTHBIX JIHII,
HAa MI0YBE KOTOPOT0O KOIIa-TO Pa3BHIOCH pUMCKOE MpaBo.* PO3BICKHOI 110-
PAIIOK, TIOJITOTOBJIEHHBIN BCEM X0JJOM HCTOPHUYECKOTO Pa3BUTHS TO3LHETO
€BPOIIEHCKOTO CPEJHEBEKOBBS M ITOMENICHHBIH B «IIMBHIM30BAHHYIOY
PUMCKYIO IIPABOBYIO 0DOJIOUKY, Aaj KJlacCHIecKue (HOpPMbI MHKBH3HIIU-
OHHOTO M CJIEICTBEHHOTO IPOIeCcCOB. I TaBHBIM MCTOYHHKOM T'€PMaHCKO-
IO MHKBU3UI[MOHHOIO IIpaBa SBUIACh NpuHATOE B 1532 . YronoBHO-CY-
nebuoe ynoxenne, Constitutio criminalis Carolina. ITocieasist B HEMeIl-
KO TIpoIlecCyaJlbHOH JIMTEpaType pacCMaTpUBAeTCs KaK pesynbraT
pELENIIH PUMCKOTO TpaBa’, mepepab0oTaHHOTO IIOCCATOPAMHU U TIOJY-
ypemiero B ['epmanun HazBanue «heutiges romisches Rechty (nem.), wnu
«Usus modernus pandectarumy» (zam.), T0O €CTh «COBPEMEHHOE PHUMCKOE

! T. Bprotep BbIBOAUT 3Ty hopmy U3 missi dominici — passesnroro cyzna npu Kapie
Benukom (Brunner H. Deutsche Rechtgeschichte. B. II. Leipzig, 1892. S. 494).

2 Cwm.: Yenvyos-Bebymoe M. A. Ouepku 10 HCTOPHH CYJIa M YTOIOBHOIO IPOLECCa. . .,
¢.268—269; Schroder R. Lehrbuch der deutschen Rechtsgeschichte. Leipzig, 1902. S 580.

3 Mapxke K., Onzenve @. Cou. T. 21. C. 412.

4 Tamxe, T. 20, c. 105.

> Tounee, my6nuaHOM ero 9actu, uMeHyemoii B lurecrax IOctiruana Libri terribles
(xH. 47—48), T0 ecTb «cTpanmrHsie KHUTH». Cm.: durectsr KOctnanana. M., 1984. C. 16.
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npaBoy»'. B 9T0M HOBOM HEMEIIKOM Cy/IOTIPOM3BOJCTBE, TaK e KaK U B HH-
KBU3HITUOHHOM (DpaHITy3CKOM, BCs TIPOIEaypa II0 00pasily IMO3IHEro
PHMCKOTO IpaBa JeluTcs Ha inquisitio generalis u inquisitio specialis.
OpHaKo cyMMapHOe IIPOM3BOACTBO (Summaria) 371eCh IIOYTH [TOTHOCTHIO
OTCYTCTBYeT — BHIUMO, IIOTOMY, 4T0 KaponuHa HemocpencTBeHHO He
MIPEAyCMATPUBAET PA3BHIKM B BHIE BO3MOXKHOCTHU IIE€PEXOa MPOU3BOLI-
CTBa IO JIeJIy «HA PEIbChD) OPIUHAPHOTO MPOLECcca, YTO COIacHO (paH-
1ry3ckuM 3akoHaM 1498 1. u 1539 . uMeNno MECTO UMEHHO B CyMMAapHOU
craguu. C npyroi croponsl, B Kaponuse yperyaIupoBaHo y4acTHE B Cy/I0-
npousBojacTBe miehHEeHOB, AAIOMMX 3aKIIOUEHHE O CIPABEIIMBOCTH,
000CHOBaHHOCTH M MpaBoMepHocTH npurosopa (ct. XCII—XCIV), HO
camoe IIaBHOE — HECPABHEHHO JIydlile, YeM B HA3BaHHBIX (hpaHITy3CKUX
HCTOYHHKAX, pa3paboTaHa CHCTEMA 1e2aNbHbIX OOKA3AMENbCME, B OCHOB-
HOM 3a c4eT pazzena o ¢akrudecknx npesymnumsax (er. XVII—XLIIT).
C 3TOr0 MOMEHTA repMaHCKHUit Iporecc HaJ0/Iro MepexBaThIBAET NaIbMy
nepBeHcTBa y (paniry3ckoro cocena. Hemelnkne MHKBU3UIIMOHHBIA H,
0COOEHHO, CJIEACTBEHHBIH nporecchl BTopoi nonosunsl X VIII B. — mep-
BO# nmostoBuHB! XIX B. ObUTH HanbOOIEe 3aKOHYEHHBIMU U COBEPILIEHHBIMH
obpasiamMu po3bICKHOTO mopsiaka.? KiraccuueckuM puMepom pa3pador-
KU CHCTEMBI JIETAJIbHBIX JI0Ka3aTeNbCTB PO3BICKHOTO MPOLECCa CHUTACT-
cs1, Hanpumep, Basapckoe ynoxenue 1813 1, coy>xuBIee STaIOHOM IS
MHOTHX TOCYAApCTB, BILIOTH [0 TMOJHOTO YIPAa3AHEHUS CIIEACTBEHOrO
npousBozcTea.’ B uem 31eck meno? [loueMy npu OTKpOBEHHOMN c1abocTh
HMITEPaTOPCKOM BJACTH, KOTOpast 1a)ke B IyHIIe CBOM BpEMEeHa He Moriia
U TIOMBIIUTATE 00 a0COIOTH3ME, POXKAAETCS CTOMb ITy ONIMYHBIH, @ TOTOMY
U auTH()eOoAaNbHEIN yronoBHEI npouecc? CaeqyeT yuecTs, 4To B 'epma-
HUH COLMATBHO-IIOMUTHYSCKHE YCIOBUSA I BRIPABHUBAHMA «(eomab-
HOM TUTOIIAAKW» OBbLIH OoJice CIIOKHBIMHU, 4eM BO DpaHINH, HE TOBOPSA
yxKe 06 AHIIINH, B KOTOPBIX Pa3BUTHIO COCIOBHO-IIPEICTABUTEIBHON MO-
HapXuu 1 aGCOMOTU3MA IIPU NpoumX (akTopax crocobcrroBana Cronet-
HsIst BOMHA, TTepeMelaBIias U CIUIOTHBIIAS 3TH Hauuu.* HanpoTus, «k Ha-
yany XVI Beka ['epmanckue 3emi (yCIIEIIHO Pa3BUBABIIHECS B 3KOHO-
MHYECKOM OTHOIIEHHH) TIOAONIUTH B OTIMYHe OT AHIIMU U DpaHyy B
TIOJTHOM MTOTUTHYECKON Pa300IIEHHOCTIY,” @ BMECTO KOHCOIUANPYIOIIeit
0CBOOOIMTENLHOM BOMHEI, KakoBoi Opl1a it @panuuu CTONETHSS BO¥-
Ha, 06111ecTBO OBLI0 packonoTo BowHOH KpecTeanckoi (1524—1526 rr).

1 Cwm.: Yenvyos-Bebymos M. A. Ouepku 1o HCTOPHH CY/Ia H yrOJIOBHOTO MNpoLecca. . .,
c. 284; Glaser J. Handbuch des Strafprozesses., S. 83.

2 He cnywaiino Poccus, ot Ilerpa [ Bomots 10 cyae6Hoit pedopmsr 1864 1., mpu moct-
POEHHH CBOETO YroJIOBHOTO Mpolecca oTaasana 0e3yclIoBHOE NPEANOYTEHHE HMEHHO He-
MELIKOMY, a He (paHIly3CKOMY CTaHAapTy.

39 Cwm.: Yenvyos-Eebymos M. A. Ouepku 110 HCTOPHH Cy/la M yTOJIOBHOIO Nponecca. ..,
e.290

4 Cwm.: Hcropus Esponsl. T. 2. CpennesexoBas EBpona, ¢. 308.

5 Tam xe, c. 310.

180



B Taxkoii cutyanuy IpeanockUIKy [Tt pa3BUTHsI OyAyIero rpak JaHCKOTO
ofIecTBa JOMKHBI OBUIN CO3/aBaThCs APYTUMH CPEICTBAMU: POIb CTH-
MyJIa UIst 0CO3HAHMS TEPMAaHCKUM HapOAOM CBOETO €IMHCTBA BHITIOTHILIA
nporectantckas pedopmanus, a abCOMIOTH3M KOPOIEBCKHH OBUI Tpe-
BOCXHIIIEH abcomoTH3MOM cynebHbM. OOpa3HO TOBOpS, 3yObl PUMCKOTO
JIpaKOHa, MOCESTHHBIE B HEMELIKYI0 3€MIII0, JaJIH JKeJIe3HBbIE BCXOABI —
npycckui asroputapusm @puapuxa I u XKenesnoro bucmapka. Benen 3a
NOJIMTHYECKOH c(epoi B TEPMAHCKOM YTOJIOBHOM CYHOTIPOHM3BOICTBE M
IOpPHCTIPYAEHIMH NIPOSBHUIACH U [0 CHX ITOpP COXPAHAETCS JIyaluCTHYEC-
Kas TEHIEHIMA — IOCTOSHHOE MPOTHBOOOPCTBO HMAPTHUKYIAPHO-THOE-
pPaJILHOTO U aBTOPUTAPHOTO Havai.!

ITpunsitenid B 1877 I repMaHCKui YTOJIOBHO-IIPOLIECCYaNIbHBIH KOZIEKC,
peanu3yst B 00J1acTy CyAONPON3BOJICTBA HAMOHAIbHBIE 00BEANHUTEIFHEIE
3amady, BBeJ opMy INpoLecca, B LeJIOM OPHEHTHPOBAHHYIO HA aBTOPH-
TapHbIH HaroneoHoBCkui Konexe yronosroro cieacteust 1808 r. ITepso-
HAYaJIbHO OH 3aKPEIIAi JOBOJIBHO CTECHEHHOE MOJIOKEHNE Ha IPEIBaAPH-
TeJIbHOM pacClIeOBaHUH U B CyZeOHOM pa30HpaTenbCTBe M0103PEBAEMO-
ro, OOBHHSEMOro M 3aIUTHHKA, AUCKPEIMOHHYIO BIaCTh CYAEOHOro
IIpecenaTeIbCTBYIONIET0, CHIKEHHBIH YPOBEHb FApaHTHil THYHOCTH IIPH
YCKOPEHHOM MPOH3BOACTBE.>? B repmaHckoM mpolecce HOSBHICSA TOIza
cnedcmeennblil ¢yobsl, KOTOPBIH CUMTAaNCs HE3aBUCHMBIM OT IPOKypaTy-
PBI, XOTSI MPaKTHYECKHU BCE MPEABAPUTENBHOE CIESICTBUE POXOAHMIIO IO/
ee CUIbHBIM BiausHueM.> Heo6X0AHMMO OTMETHTE M €111e OIHO HEMATOBAXK-
HOE€ 00CTOATENBCTBO. B KauecTBe CIeACTBEHHOTO CYIbH BBICTYIIAT WieH
3emenvHozo cyoa,’ Ha3HaYaeMbId U1 yyacTHs B J€JI€ ero IpPe3HIeHTOM.
Panee yrxe He pa3 0TMEYAI0Ch, YTO BEIEHHE PACCIIEA0BAHUS O0OBEKTHBHO
garie BCero CBA3aHO ¢ H30011MueHHEM BHHOBHOTO — JI€HCTBUS, IPUCYII[E-
0 Y201068HOMY npecinedosanuto. Mpl TOBOPHIHM O TOM, YTO H300THYEHUE
00BHHSIEMOTO 00BIYHO COCTABIAET CAMYIO CYTh PACCIIEIOBAHUS YK€ I10-
TOMY, YTO CJI/IOBATENI0 M3HAYAIBHO IPHUXOJUTCS paboTaTh C TE3HCOM,
npeCTaBaeHHbIM ITyOnu4aHbpiM 00BuHUTEIeM. OIHAKO B OTINYHE OT CY/Ia,
paccMaTpUBAIOLIETO A0 B CyneOHOM 3acelaHiH, CIEI0BATeNb 3aHAT He
CTOJIBKO TIPOBEPKOM, CKOJIBKO MOHCKOM M COOMpaHHEM [0Ka3aTelIbCTB.
OTH J0Ka3aTelbCTBA OKA3hIBAIOTCS Yalle BCEr0 OOBUHHUTENBLHBIMH, TaK
Kak CJIEJICTBUIO y)Ke NPELIeCTBOBAIA MOATOTOBHTENIBHAS paboTa MPOKy-
popa ¥ 103HaHus. B MTOTE CleloBaTeNns 00beKkmiu6HO CTAHOBUTCS DOJIBIIE
YTOJIOBHBIM TIPECIie/IoBaTeNIeM M OOBHHMUTENEM, YeM HEHTpaJbHBIM ap-
6urpom. Korjia oH HE IPHHAIUIEKUT K Cye0HOMY KOpITyCY, 3TO HOpMaib-
Ho. Ho ecnu mepen Hamu cy/bs (B JaHHOM CIlydae 4IeH 3eMeJIbHOTO Cy-

1 Cwm. 06 aTom: Yenvyos-bebymoe M. A. Ouepku 110 HCTOPUH CY/ia U yTOIOBHOTO MPO-
uecca..., ¢. 587—593; Quaumonoe 5. A. Yronosuslit npouecc ®PI. M., 1974. C. 3—21.

2 Cwm.: Qunumonog b. A. Yronosaslii mpouecc OPT, c. 4.

3 Cwm.: Yenvyos-Bebymos M. A. O4epKu 110 HCTOPHH CY/A U YTOIOBHOTO MPOLECCA. ..,
c. 562—563.

*  Cya BToporo 3BeHa HEMEIKOH Cy/1€0HO# CHCTEMBI.
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J1a), 9TO JINIIALT CyAeOHYI0 (QYHKIHIO HEOOXOMUMOM COCTI3aTeNbHON YH-
CTOTBI U MOXKET CBSI3aTh BCIO CyHeOHYI0 BepTHKajb BEeIOMCTBEHHBIM
uHTepecoM. Henb3s He yauTHIBATH ¥ IPO(EeCCHOHATBHYIO COTUIAPHOCTh
CIIEIOBATEIS C IIPOKYPOPOM U OTIEPATUBHBIMK COTPYIHHKAMH, O€3 TECHO-
IO B3aHMOJEHCTBHS C KOTOPBIMH YCIICIIHOE pacCleI0BaHUE IONPOCTY
HEBO3MOXKHO. A

Emnre na Bpemenckom koHrpecce MexIyHapoHOTO COr3a YyroloBHOTo npasa B 1902 1.
aBcTpuiickuit nmpodeccop Anons Llykep OTMETHII, HTO B IPEABAPUTENBLHOM CIIEACTBUH €CTh
«YTO-TO HEYECTHOEN, H60, JAOBEPEHHOE CIEACTBEHHOMY CYABE, OHO MOPOXAAET HILIHO3HEO
cyneﬁcxoro GecanCTpacmx, B TO BpeMs KaK NPAKTHYECKH CIE€A0BATENIb HE MOXET OBITH
HUKEM HHBIM, KaK OOBHHUTENIEM. LlyKCp nojiaral ynpasgaHuTh JOJDKHOCTE CI€A0BaTEIA U
COCpPEAOTOYHTH B PyKaxX MPOKypopa A03HAHKE, IPH TOM, OTHAKO, YCIIOBHH, YTOOBI 3aKpern-
JIEHUEC NOKa3aTEIbCTB, OTHOCUTEABHO KOTOPBIX CYHNIECTBYET OIMMACHOCTE YTpAaThl, [IPOU3BO-
JUIIOCH Cyﬂbeﬁ B COCTSA3aTeNbHON (bOpMC. Ha CIEAYIOIIEM, HpC3IICHCKOM KOHTpEcCcE KO-
muccun JInnnenTans 66110 MOpy9IeHO pa3paboTaTh MPOEKT H3MEHEHHI TPEIBAPUTETLHOTO
CIEICTBUSA C yYETOM THX npenoxenuit. B 1920 r. npodeccop bepnurckoro yHusepcure-
Ta FOJIB,HU.IMH,HT B IIOATOTOBIICHHOM UM ITPOCKTE VIIK cuoBa NpHU3Bal paid YCTPAaHEHHA U3
Tpouecca po3bICKHOrO JIEMEHTA H YCHIICHHUA COCTA3ATEIBHOCTH OTKa3aTbCA OT HHCTUTYTa
NpEaBAPUTEIBHOIO CIEACTBHA B €0 ¢)paﬂuy3c1<0171 HHTEPIPETANH. )

OpHako mepBas 4eTBepTh XX B. ObLIa, TO-BUAUMOMY, HE JIYUIIHM MO-
MEHTOM [/I1 TOZOOHBIX JINOEpaibHBIX IPe00pa3oBaHui, IPOEKT OBLI pac-
KPUTHKOBaH M 0TBepruyT.”? ToNbKO MHOTO IO3KE pa3paboTUMKH 3aKOHA
«O pedopme yronoBHo-IIpoleccyansHOro mpasay (o1 9 nexadps 1974 r.)
BEpHYIUCH K 3THM H/esM, CTAaBIIUM IIPaBOBOM HOpMoOH. BmecTo cnen-
CTBEHHOTO CYIbU HA TPEIBAPUTEIEHOM PACCIIEIOBAHUH OCTAJICS JIUIIb
YHYACTKOBBIH CyIIbsl, KOTOPBIH ITPOBOAUT IT0 XOJATAHCTBY IIPOKYpOpa HOII-
poc 3aaepskansoro (§ 128 YIIK ®PI), apectoBannoro (§ 115, 115a), 06-
BUHSEMOro u cBujereneit u ocmorp (§ 168c u 168d), mo cobcTBeHHOM
WMHUIHATHBE — HEOTJIOKHBIE cleNcTBeHHbIe aeicTBus (§ 165), mo xona-
TAUCTBY OOBHHAEMOTO — COOMpaHME OMpaBIATENbHBIX JOKA3aTeIbCTB
(§ 166), a Taroke oTnaer npukas 06 apecte (§ 114), npennucanue Ha KOHT-
poTb U 3amuck TenedoHHBIX neperoBopos (§ 100b), paszperieHne Ha BBI-
eMky 1 06bick (§ 100, 105), mpou3BOIUT IPOBEPKY apecTa Kak Io Xoaa-
TaWCTBY OOBHHAEMOTO, TaK U MO AONTY CIy)XO05I (§ 117). Y4acTKOBBIH Cy-
Ibs1, B OTJIMYHE OT CIIEACTBEHHOTO CyIbH, I€1a K CBOeMY IIPOHU3BOJICTBY HE
HMPUHUMAET U COOCTBEHHOTO paccienoBaHus He npoBoiuT. OnHAaKo B Cy-
Je0HOM pa30upaTesibCTBE B KAYECTBE JOIYCTUMBIX JOKA3aTeNIbCTB MOTYT
(hurypHupoBaTh NpOTOKOJIBI OCMOTPOB H Te€X JOIPOCOB, KOTOPHIE Ha Ipe-
BAPUTEJILHOM CIEICTBUM OBUIM ITOIyYEHbI YYacTKOBBIM cynber (§ 249,
251, 254).2 To ecTb hyHKIMA CyqbH HA CTAJUH [IPEABAPUTENLHON MOATO-
TOBKY (I0O3HAHUS) HATIPABIEHA HA KOHMPOLb 3 COONOOCHUEM KOHCMU-

' Cwm.: Honsnckui H. H. Hosas penakuus YrolOBHO-IPONECCYanbHOTo Kofekca. M.,
1925.C.'18.

2 Cwm.: Quaumonos b. A. YronosHsrii npouece ®PT, c. 7.

3 Cwm.: YronmosHO-TpoleccyanbHbIi kofeke MeneparusHoil pecny6auku [epManuu.
M., 1994.
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IMYYUOHHBIX NPAs TPAKAAH U Ne2anu3ayuro cyO0ebHblX 00Ka3amenscme, a
He Ha yroJ0BHOE IpecieioBaHue, KaK BO ()paHIly3cKoM rnpoiecce. biaro-
Jlaps TAaKOMy ITOCTPOEHHMIO, Ha IPEABAPUTEIBLHOM paccieloBaHUH (yHK-
[IUH OOBMHEHHNS U IOCTHITHH, B OTIIHYHE OT (PpAHITy3CKOI MOJIENH, HE CMe-
ITUBAXOTCA, HO CyAbs COXPAHACT BOSMOXHOCTb AKMUBHO BO3l],CI>iCTBOBaTB
Ha X0 JO3HaAHU. OTUM INpeoaoIEBACTCA YIIPEK B [IACCUBHOCTH, KOTOprﬁ
TPaIULMOHHO aJpecyeTcsl aHIIMICKOMY Cyabe, OEHCTBYIOIEMY Ha
preliminary enquiry.

DTy TeHACHUMIO Pa3BUTHA POLEcca FepMaHCKOTO THITA Elile B KOHIIE MPOIIIOTr0 BEKa,
TO €CTh 33JI07Ir0 70 OTMEHBI PEJBAPHTEIBHOTO CIIECTBUSA, IOYYBCTBOBAI M MPEIBOCKH-
i WS, @oltrunkuit, naB el HenpeB30oHACHHBIH KOMMeHTapHii: «PaccMoTpeHne cospe-
MEHHOI0 FepMaHCKOIO HarpaBJIeH s, K KOTOPOMY MTPHUMKHYJIH HOPBEXCKHUi ycTap 1887 . u
BeHrepckuit 1896 r., moka3sIBaeT, 4TO, CMArYas U3NHIIHUE CTPOTOCTH MPEABAPHTEILHOTO
[IPOU3BOCTBA MO (GPAHILY3CKOMH CHCTEME U MPHOMINKAS €ro OCTPOCHHE K MPHUHATOMY JUIS
CITECTBUS CyneGHOro, OHO BMECTE C TeM CBOOOAHO M OT YHpeka, [1eIaeMoro aHrIHHCKOM
CHCTEME H COCTOSIIETO B TOM, 4TO B AHITIHH BCE TAKOE MMPOH3BOICTBO HAXOAUTCA B pyKax
YACTHBIX JIUI ¥ CAMOZEATETbHOCTD CIICACTBEHHON BIACTH OTCYTCTBYET. DTO HANPABIICHHE,
HANpPOTHB, YIPSKAACT MPOYHYIO CIIECTBEHHYI0 OpPraHH3alHIO, MPEACTABIAEMYIO IPOKY-
paTypOH, CIeCTBEHHBIMHU CYABAMMU H CYABIMH YYaCTKOBBIMH, TPUYEM B3aHMHOE UX COOT-
HOLICHUE HAMEYAETCS TOPa3a0 MPABHILHEE, YEM MO CHCTeMe (DPaHITy3CKoiDy."

Wrax, coBpeMeHHas eepmanckas GopMa yroloBHOTO MPOIecca ecTh,
II0 CYIIECTRY, peakiys Ha KPaHHOCTH (HPaHIly3CKON MOMIENH, 3aKITH0Yat0-
Iuecs B OTMEYEHHOMU BBIIIIE OTPAaHUYICHHOCTH COCTA3aTC/IbHBIX Havdall Ha
CTaguM IPEABAPUTEIIBHOTO paccnenosaﬂnx, M 1mar 1o C6J'[H)KCHI/I}O KOH-
THHEHTAJBHBIX ¥ aHIVIMHCKOrO THUIIOB YIOJIOBHOI'O CYAOIIPOHU3BOACTBA C
HEHIBIO npumuperus COCTA3ATCIbHOCTHU C aKTUBHOCTLIO cyna.

3axonoM ot 9 nexabpst 1974 r. B 'epmanuy O511M TUKBUIUPOBAHBI HO-
BalluM, BBEOCHHBIC B X0O/I€ TaK HAa3BIBAEMOM «MaJIOn pe(bOpMBI YTOJIOBHO-
ro mpouecca» 1964 r: 3aKIIOUMTENHHOE 3aCIyIIUBAaHHE OOBHHIEMOro
IIPOKYPOPOM I10 OKOHYaHHUU JO3HAHHUA U IIPAaBO 0OBHHAEMOrO U 3alUTHH-
Ka CBOGOHHO 3HAaKOMHUTBHCA C MaT€pHalaMHu [i€jla, OKOHYEHHOT'O pacciue/io-
BaHueM. B poccuiickoil nponeccyanbHOM IUTeparype 3TOT 3aKOH IIONy-
Y1 HEOZHO3HAYHYI0 o1leHKY. Tak, b. A. @uiuMOHOB IONaraeT, YT0 ITUM
OBbUTH JIMKBUIMPOBAHbI «BAKHEHIIHE IIPpaBa OOBHHAEMOrO Ha 3aIIUTY».”
B camom JeJie, Ka3aloCh 6I>I, NO3UIUs 3alllUTBI B PE3YJIBTATE OTMEHBI
IIpaBa 3HAKOMUTHCA CO BCEMHU MaTEpHaJiaMH [I€Jia CYIIECTBECHHO ociab-
na.* OgHAaKo HAJO yYeCTh, YTO B3aMEeH OOBHHSAEMBIH U 3alIUTHUK [IOJIY-

V' @ounuyxuii M. A. Kypc yronosroro cynonpoussozcsa T. I1. C. 371.

2 @unumonos 5. A. Tlpeaucnosue. // YronoBHo-nIpoleccyanbHblii kofeke Deeparis-
Holt pecniybmukn lepmarnu. M., 1994, C. 7.

3 CoracHo § 147 VIIK I'epmaHuH 9TOT 3alpeT He ABIAETCA a6COMIOTHBIM. Ecii mpo-
KypOp COYTET, 4TO 03HAKOMIJICHHE HE NPEACTABISIET YTPO3Y LEIAM PaccaeoBaHus. 3alluT-
HUKY MOTYT OBITb IIPEAOCTABICHBI MATEPHAIHI ACJIA, B TOM YHCIIE U1 O3HAKOMIIEHHS C HU-
MH B a/IBOKAaTCKOH KOHTOpE MM Ha aomy. [Tocne Toro kak mpoKypopoM MpUHSATO PELeHHe
00 OKOHYaHMH PACCIENOBAHUS, 3AUMTHHKY HE MOKET OBITH OTKa3aHO B O3HAKOMJICHHH C
MaTepHANBHEIMU ACTaMH.
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QyiM TIpaBoO Ha NPHCYTCTBUE NMpPH NPOU3BOACTBE CYACHCKHX CJENCTBEH-
Hpix neiictuii (§ 168c u 168d YIIK ®PI'), KoTOpbIe ABISIOTCS INIaBHBIM
HCTOMHHKOM CyAEOHBIX JOKa3aTeNbCTB Ha CTaJUH IPeBapUTEIBHON IO~
LoToBKH. MO)KHO e1lie pa3 HAIOMHHTh, YTO COCTS3aTeNbHOCTD M HE PEATIO-
NardeT pacKpbITHs CTOPOHAMHU CBOMX NPOLIECCYAIbHBIX «KapT» J10 cyneob-
HOrO pa3dupaTeNnsCTBa, a ONpe/eeHHOe YMaleHHe HHTepecoB 0OBUHsE-
MofO, BBI3BAHHOE TaKHM OIPaHHYEHHEM, C JIMXBOH KOMIIEHCHPYETCS
TpABOM 3aLLUTEI HA TIPUCYTCTBHE IIPH CAMOM «CO3aHHM» CYAEOHBIX 10~
Ka3aTeIbCTB (IPU CYAEHCKUX OCMOTpax, 00bICKax, IOMPOcax) U, TAKUM
00Pa3oM, BO3MOKHOCTBIO HeMe)IeHHO U HenoCcpeoCmeeHHo COCTABIISITh
cebe MHenme 0 HuX.! UTo KacaeTcs 3aKIHYHTEIBHOTO 3aciylINBAHUS
(Schlufigehdr), To Bpsiz s 312 Mepa MOITIA CIY)KHTh CEPhe3HOM rapaHTH-
eil 1 0OBHHAEMOro. Belp «3aciymIMBaOLIE» CTOPOHOH SBISIICA HE
K70 MHOH, KaK MPOKYpOp, TO €CTh NPOLECCya bHBIH IPOTHBHUK OOBHHSE-
MOTO, KOTOpPBIH K TOMY JKe OTBedasl 3a Paccie0BaHHE U YK€ COCTABHII ITO
yeMy onpenenenHoe MueHue. [TogobHoe neiicTBHe Hoiee MPUINYHO Cy-
11b€, KOHTPOJIMPYIOIIEMY pacc/ie/[OBaHNE, U OHO JEHCTBUTE/ILHO IpeBa-
4CT BCe peIleHHs, NPUHHMAaeMble CyAbIMH «BHe cyaebHoro pasdupa-
renberBay (o. 2 § 33 VIIK). Kpome Toro, npeaycmoTpeno o043arensHoe
3ACITyIIBaHMe OOBHHAEMOTO IEpel BBIHECEHHEM CYZOM PEILEeHHUs O BO3-
GyRaeHun 1myOnuMyHOro OOBHMHEHMSA IO XOATAHCTBY I10TEPIEBIIETO
(§ 175 VIIK) .

XapakrepHO#l 0COGEHHOCTBIO PACCMATPUBAEMOTO THIIA YTOJIOBHOIO
gpouecca SBISETCS HAUIMOHAJIBHBI MHCTUTYT I€pPMaHCKOro npaBa —
wepperckutl Cyi, B KOTOPOM HAPOIHBIN deMeHT, 3aceaarenu-edde-
fibl, IPUHUMAET y4acTue B paspelieHuH BCeX OCHOBHBIX BOIPOCOB Jea
gMecme ¢ npoheCcCHOHaNbHBIMH CYABSAMH, HOJIB3YSCH IIPH TOM PABHBIMH
¢ HUMH monmHoMouusamu. Ha mepBpli B3IIA7 MOKET IMOKA3aThCs, YTO B
meddeHcKoM cyje CHWKEHBI TapaHTHH CYAEHCKOH HE3aBUCHMOCTH, a
HAYHT M COCTA3ATEILHOCTH, TAaK KaK HempodeCcCHOHabI-3aCe/aTeIH MO-
IyT JIETKO OK43aThCsl MOf BIUSHHEM KOPOHHOTO CyabH. DTO, OIHAKO, MO-
KET UMETh HEraTUBHOE 3HAYEHHE TOJIBKO B TOM CJIy4ae, KOIjla KOpOHHBIH
CyIbSl CaM 3aBHCHM, HallPHMEp, OT UCIIOJTHUTENbLHOM BacTu. Panee yxe
fbLI0 CKAa3aHO, YTO IpH 3aBEPIICHHOM pas3/eleHHHU BIACTeH B rocyaap-
(TBE, TIPH TOPIKECTBE NPUHIIMIIOB KOHCTHUTYLHOHAIM3MA B PAa3BUTOM H
f1aronoay4HOM IMOCTHHAYCTPHAIEHOM O0IIECTBE HET MOYBBI JULS M30JIs-
{IMM HAPOJHBIX 3acenareneil ot cynei-npodeccuonanos. Hamporus, co-
JIM )KUTEHCKHM OTIBITOM H 0COOEHHO creyuanbhbimu sHaHuamu edheHs
MOTYT OKa3aTh IPABOCYIUIO HEOLIEHHMYIO TOMONIb. B HEMEelKoii THTepa-
Type MBICJIb O CO3JAHUI CReYUanbHO20 JCIopU, KOTopoe Ol Habupanoch
13 mozielt, Hanbosee cioCOOHBIX 10 CBOEMY TIOJIOKEHHIO MIH PO eCcCHH

I Cwm.: Cuupnos A. B. Benuknii yuuTenb pycckux kpumuHanucTtos: [Tocnecnosue //
dounuykui M. A. Kypce yronosroro cynonpoussoactsa. T. II. C. 595.
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NPABWIBHO OLEHUTH JAHHOE JeJlo, BrepBhle Bhickasan P. I'eimie.! Orta
IUIOJIOTBOPHAS Hes Halllla OTPaKEHHE B [eHCTBYIOMIEM YTOIOBHO-IIPO-
L[ECCYaIbHOM KOZIEKCE: CYJI MOXKET OTKJIOHUTh XOJAaTalCTBO O AOMPOCE K-
criepra B CyneGHOM CIeICTRUH, €CIIH caM 00J1alaeT HEOOXOAHNMBIMH CIIe-
[UAaAbHBIMH MO3HAHUAMY (11. 4 § 244).

Bwmecre ¢ TeM meddenckuii cy noacTeperaer apyras, oonee cepbes-
Has onacHocTs. [eddensl, Oymyyn dieHamMu cyia, MOTYT IPUHUMATh He-
TIOCPEJCTBEHHOE Y4acTHE B HONPOCAX MOACYAMMBIX, CBUAETENEH M IKC-
NEPTOB, IPOBEPKE TEX MM UHBIX BEPCHUH, YTO, HATIPOTHUB, HE XapaKTEPHO
JULSL TIPABOBOTO TIOJIOXKEHMsI PUCSKHBIX. Bompoc o BIMSHUM ON0OHOM
[O3HABATEIRHON aKTUBHOCTH HAa NpPHHUMaeMble pellieHus OBUI B CBOE
BpeMs HCClIeloBaH AMEPUKAHCKOM acconuanye ansokaro. Kak ckasa-
HO B [IPEACTABICHHOM €I0 OTHeTe, JIMI0, HayapIiee cOop nHMOpMALUH,
MIOABEP>KEHO €CTECTBEHHOMY IICHXOJOTMYECKOMY CTPEMIICHHIO HEMEN-
JIEHHO MPHUCTYTHTh K €€ CHCTeMATH3alHU U MOCTPOCHHUIO THIOTETUYEC-
KOI TeopHH, OOBSICHSIONIEN MOIy4YeHHbIe NaHHbIe. B manpHEiIeM 310
[IPe/IBapUTEIIbHOE CYXKICHNE NMEET TEHIEHIIMIO HAIIPaBIISITh X0/ HCClle-
JIOBaHUS B 33JJaHHOE PYCJIO, CTAHOBSCH YIIPABJISIONIEH TUIIOTE30MH, PU-
yeMm Bce (haKThl, MOATBEP)KIAIOLIHE ME€PBOHAYATBHOE THIIOTETHUIECKOE
Cy)KIIeHHE, TIPOYHO OTKJIABIBAIOTCA B NaMSATH, a IPOTHBOpPEHAIUM HE
yAesseTcst NOJHKHOr0 BHUMaHusL.> Eciu cobuparomee HHGOpMaLUIO TN
ABJISIETCS €111e U MPUHUMAIOIUM PELIEHKE, 9TO MOXKET OTPHULIATENbHO CKa-
3aThCsl Ha OOBEKTHBHOCTH MOCTEHETO.

«<DyHlIaMCHTaJIbeIM MPUHIHIIOM COCTA3ATENBHON CHCTEMBI, — IMHIUET aMEpHKaHC-
kuit npodeccop Y. bepHem, — sBIseTCA CTporoe pasjencHue GyHKUHH pacciaeoBaHus,
cGopa 1 mpeICTABICHUS 0KA3aTeNBCTB M (PYHKIHN MPUHATHS petenus rno aemy. Heobxo-
JIMMOCTB TAaKOTO paszaeneHus GpyHKIMI 0CHOBaHA HA TOH TEOPHH, COITIACHO KOTOPOH ydac-
THE NPUHHAMAOIIETO PCHICHHE JTMLA B [IpOLECce c6opa JA0Ka3aTeiIbCTB OKa3bIBAET HEraTHUB-
HOE BIMSHHE Ha BBINOIHEHHE BO3JIOKEHHOH Ha HETO (pyHKuHH TIpUHATHSA pCIIICHHﬂ».}

KopoHHBIH Cyibs 10 M3BECTHOM CTENIeHH 3aIUINEH OT (OpMUPOBAHUS
CKOPOCIIEJIOTO MHEHHs IPO(EeCCHOHATBHON IMOATOTOBKOM ¥ OIBITOM.
OOBIYHO OH 3HAET, YTO, MPEKIE UEM BEICTPAUBATH THIIOTETUYECKYIO TEO-
pHI0, CIIelyeT 3alaCTHCh ONPEeIEHHON COBOKYITHOCTBIO 10Ka3aTeIbCTB.
Cynpu-HenpogeccnoHans! 6oee NoBep)KeHbl CO0Na3Hy yIpaBIIOINX
rurores. CyIecTBYIOT TOJIBKO [1Ba CPEACTBA [l OcHableHus 3TOH omac-
HOCTH, B 00a OHM IIPeIyCMOTPEHB! B repMaHCKOM mpouecce. [lepBblit
CII0CO0 caMblif TPOCTOM U TIOTOMY He camblit iydiiuid. OH COCTOUT B TOM,
4TOOBI OrpaHUYUTh BO3MOKHOCTE IIe((eHOB CaMHM aKTHBHO COOMpATh
JI0Ka3aTeNnbeTBa. [t 3TOro 3aKOHOM OTOBAapUBAETCS, YTO OHMU MOTYT 3a-

! Teitaue (Heinze) Pynonsd (pox. B 1825 1) — npod. B Jleiinuure, kadenpa s Teii-

nenwbepre. Pabotsr: Strafrechtstheorien und Strafprinzip. — Handb. d.d. Strafrechts in
Einzelbeitragen, T. I. Berlin, 1871; Strafprozessuale Er6rterungen. Stuttgart, 1875, u mp.

2 Cwm.: Report of the Joint Conference on Professional Responsibility of the American
Bar Association (1958). Liut. mo xH.: beprem V. Cyn npuCSIKHBIX 3aceaarenei, c. 96.

3 Tam xe, c. 94.
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JlaBaTh BOIPOCHI OMPAIIMBAEMBIM JHILUE ¢ PA3pEeLICHUs MpPeICeIaTelib-
cteyrontero (§ 241 VIIK). flcHo, 0o1HAKO, YTO TOT HE JOJIKEH OTBOAUTH
JIENBHOTO BOIIPOGa, NaXKe eCH OH 3aJaH HemnpogeccnoHanoM. Ilostomy
3aKOH TPEXKJE MPEeNOCTaBIsIET BO3MOKHOCTE UCUepnams BCE HYyKHBIC
BOIIPOCHI MPECeNaTeNbCTBYIOIEMY, a TAloKe MPOKYPOPY U 3alUUTHUKY.
DTOM WeNnu CIYXHUT, BO-IIEPBBIX, JONPOC MOACYAMMOIO Ipeaceaareib-
crByrouuM (§ 238, 1. 2 § 239) U, BO-BTOPLIX, nepeKpecmublil 00npoc CBU-
JieTeniel 1 9KCIEePTOB NpOKypopom U 3amuTHukoM (1. 1 § 239 VIIK). Ilo-
CKOJIBKY LIEJIbI0 HEPeKPECTHOrO JOIpOca SIBISIETCS BBIABICHHE IPOTHBO-
pednii ¥ YCTpaHEHHE COMHEHHH B pesylbrarax IpeaIIeCTBYIOIIEro
psMOro gompoca,’ To meddeHaM oCTaeTcs JHIIb aHATH3HPOBATH CO-
OpaHHbIE APYTUMU CBEEHUS, OOBIYHO YK JIAIOIIHE OTBETHI HA BOTIPOCH:
KTO, YTO, T7ie, KOrAa 1 moyeMy? B urore CHUXKAETCs HX «pacclleoBaTeNlb-
CKast» aKTUBHOCTB, @ 3HAYUT U BEPOATHOCTH ()OPMHUPOBAHHMS ITPEIB3SATOrO
MHEHHUS, IpUIeM 0e30 BCAKOro yiiepba Uit HCTHHBL Takum obpasom, ¢
meddeHcKoit opraHu3alK Cy1a MOXKET ObITh CHATO MOA03PEHUE B «HE-

CTSI3aTEIBHOCTHY.

B coBpemenHO# repmMaHcKo# hopMe npolecca MOTYT, Ha HaIll B3I,
OBITH YCMOTPEHBI HEKOTOPBIE 3JIEMEHTBI, [TO3BOJIIOLINE TOBOPHUTE O Haua-
JIe IPAaKTHIeCKOro GOpMHUPOBAHHS B MHUpE IyOIHIHO-COCTA3ATENBHOTO,
WM TIOCTCOCTSI3aTENIbHOTO BUIA CYIOTIPOU3BOCTBA, 00IIast XapaKTepHC-
THKa KOTOpOro Obuia qana HaMu panee. [ epMaHCKui THII, 0ObEKTUBHO Oy-
JIy4dH IPUBEPIKEH COCT3AaTENbHOCTH, JAJIEKO yIles OT HCKOBOH MOJEIH.

J1iis1 mpoKypartypbl, KOTOpasi B HeM OOBHHUTEIb, ITIABHAs 3ajadya — He
JIOKa3bIBAHUE BHHOBHOCTH, & BRIICHEHUE ITOJTHOH KapTHHBI COOBITHS U yC-
TAHOBJIEHHE OOBEKTHUBHON HMCTHHBI. VIMEHHO B 3TOH CBSI3M B HEMELKOM
IpoliecCyaIbHON JIUTEPATYpe CTABUTCS BONPOC 00 yTpare B YTOJOBHOM
CYIOIIPOM3BOACTBE TAKOrO IIOHATHSA, KaK Opems dokazvleanus.> B rep-
MaHCKOM IIpoliecce Ha IyOIHYHO-COCTI3aTeIbHYI0 TEHACHIIMIO paboTaeT
TAKOM MOILHBII (haKkTop, KaK HAIMYME HA NPEABAPUTEIHHOM CIIEACTBUH
AKTHUBHOTO CyIeOHOr0 KOHTPOJISI, HE3aBUCHMOT0 OT OOBHHUTENIEHOH BlIac-
ti. Cy/bsi 371€Ch HE SBJSIETCS ClIe0BATENEM, KaK, HAIpHMEp, BO GpaHITy3-
CKOM IIpoliecce, HO OH M HE IIepeK/IaibIBaeT OTBETCTBEHHOCTD 3a BEACHHE
JieNia Ha CTOPOHBI, KaK 3TO HMEET MECTO B AHIIMHCKOM CyAOIPOM3BO/-
ctBe. OH BBIMONHSET Cyry00 IOPUCHHKIIHOHHYIO (DYHKIHIO, COCTOSIIYIO B
Jecanuzayuy 00Ka3amenbeme U Koumpone 3a cobniodenuem KOHCmumy-
YUOHHBIX NPA6 epadcoan TIPU MPUMEHEHUM K HUM Mep NPUHYKACHHUS.
[Toxxmrouasicek K mpoleccy pacciaeloBaHuA JUIIL B T€ MOMEHTEI, KOIZia B
9TOM €CTb IeHCTBUTENbHAS HEOOXOIUMOCTS, CY/bs HE MEIIAeT OlepaTHB-
HocTH Ho3Hauus. OHO 0OpeTaeT TAKTHYECKYIO THOKOCTh, OO IPOKYpOp 1
TIOJIMLIMS CAMH PEIaloT, KaKue J0Ka3aTeNbCTBa CAelyeT 3aKpeNnuTh B Ka-
4eCTBE CyHAeOHO-TOMYCTHMBIX YK€ Ha CTAIMU NPEABAPUTEILHOMN MO0~
TOBKH C IIOMOILBIO IPOLETYPHl CYAEHCKHX CIEICTBEHHBIX AEHCTBUIM, a

ITpsmMoii 1oMpoC HAMpaBJIeH Ha NOXyYeHne OT JONpPalIHBAEMOro CBEIeHHH 0 cOOBI-
THH B TOM BHJIE, B KAKOM OH €ro ceOe npecTaBiseT.
2 Cw.: Peters K. Strafprozess: Ein Lehrbuch. Heidelberg; Karlsruhe, 1981. S. 271.
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KaKue MpeibsIBUTh MPAMO B cyzie. B To jxe BpeMs HENoCPeACTBEHHOE yYa-
cTHe OOBHHAEMOTO U 3aIHUTHHKA B CYAEHCKHX CIIEICTBEHHBIX JEHCTBHAX
SIBJIIETCS BAXKHOHM ITyOJMYHO-COCTS3aTENIbHON TapaHTHEeH MX 3aKOHHBIX

HHTEPECOB. Ecnu Ha anrmmiickoM TNpeIBAPUTEIIEHOM CIIYIIaHWH 3allnTa
i

- MOXKET 3HAKOMUTBCS TOJIBKO € TEMHU JI0Ka3aTeIbCTBAMM, KOTOPBIE COYTET
- BO3MOKHBIM OTKPBITh OOBHHHTEIb, TIpUYeM HaOI0NaTh JIUIIb UX 3aKpell-
| Jlenue, TO B TEPMAHCKOM TMPOLECCe CTOPOHA 3AIIHTHI, yIacTBYs B cymetic-
| KMX CITE/ICTBEHHBIX HeHCTBUAX, CIIOCOOHA HE TOIbKO HAGIIONATH, HO H
BO3JIEHCTBOBATh Ha CaM IIPOLECC COOMpaHMs JOKA3aTEbCTBEHHOU HH-
(hopmamuy, HarpuMep ¢ IMOMOIIBIO NPHIJIAIIEHHOTO OOBHHASMBIM IKC-
TiepTa IpH NPOU3BOACTBE cymbelt ocmorpa (§ 168d VIIK ®PT).

Crenyer, onHaKo, IPEIOCTEPEYb IPOTHB OTOXKIECTBICHHS AEHCTBYIO-
IIEH JIErMCIaTHBHON HEMEIIKOI (aBCTPHICKOH, CKaHIMHABCKOH) hOpMBI ¢
«cynonpou3poacTBoM XXI B.». Peub uaeT TUIIb 0 HEKOTOPBIX TEHIEHIH-
SIX, CO3BYUHBIX IIOCTCOCTs3aTeIbHOMY Heany. OObeKTHBHO OHH — pe-
3yJABTaT NOCTHHIYCTPHAIBHBIX COLMANIBHBIX CIBHIOB CepeHHBI XX B.,
CYOBEKTUBHO — CTPEMIICHUS 3aKOHOIATENS COCAUHHUTH (DPAHIY3CKYHO
OXPaHUTENbHYI0 SHEPTUYHOCTh C AHIIMHCKOM TI'PakIaHCKOHM BOJIBHO-
CTBIO. PocTKaM mocTcocTs3aTeIbHOCTH IPOTHBOCTOAT PYAUMEHTHI ClIe/l-
CTBEHHO-PO3BICKHOM CyIeOHOM OpraHu3aIiuy, OCTaBIIHECS ELIe C MMITep-
Ckux BpeMeH. Tak, OOBHHSEMSBIH MOSBISAETCA B IPOLECCE CIMIIKOM II0-
3[IHO — JIMIIb N0 OKOHYAHHWHU IIPOKYPOPCKOTO pacciefOBaHMA, TO €CTh
OMHOBPEMEHHO C HAIIPaBJICHHEM B Cyld OOBHHHUTEIBHOTO 3aKIIIOUEHHA
(§ 157, 169a, 170 VTIK). Tonbko ¢ 3TOro MOMEHTA IPUBJIEKAEMOE K OTBET-
CTBEHHOCTH JIMI[O KaK OyaTo 65l IpHOOpeTaeT BO3MOXKHOCTD 3aIlUINATh-
€1 — B YaCTHOCTH, BO3MOXXHOCTh IPHCYTCTBOBATh IPH CYAEHCKOM 0OC-
Motpe (§ 168d). OxHako /it aKTUBHOM 3aIUTEI BpeMs. MOXKET OBITH yiKe
ynymesno. Cynbu, y4acTByromue B NpeIBapUTEIbHOM pacclleOBaHUH,
IIpU TIEPBOH SABKE (IOCTaBKe) 0OBHHIEMOTO YKa3bIBAIOT €My Ha «00CTOs-
TENBCTBA, 000CHOBBIBatOmME 0OBuHeHne» (1.3 § 115 VIIK), To ects, mo
CYTH, CaMH IIPEIBABIAIOT eMy 00BHHEHIE, BO30YKIEHHOE [0 9TOTO IPO-
KypaTypoi. IIpu nocnenoBaresHOM COCTA3aTEIBHOM IIONXOZE OHM J0JI-
KHBI OBUTH OBI JTHIB KOHTPOJIUPOBATH NPEIbsBIEHHE YKa3aHHBIX 00CTOsI-
TENBCTB 006UHUMENEM, KAK 3TO MPOMCXOINT, HATIPUMED, B aHIIMHCKOM
npouecce. K po3bICKHBIM 31EMEHTaM OTHOCHTCSI X OCTATOYHBINA CHHKpe-
TH3M, HEPACWIEHEHHOCTH CyIeOHOM NesTeNbHOCTH Ha IPEABAPUTENbHOH
M ITOCIEAYIOIIHNX CTAIHUSX. YTOIOBHO-IIPOLIECCYaIbHbIH KOAEKC HE COIEp-
JKHUT IIPSAMOTO 3alpeTa Cyibe, IPUHIMABIIEMY y4acTHe In jure B IPOH3-
BOZICTBE JJO3HAHMUS, y4aCTBOBATh M B MPOLEIYPEe IPUHATHS PEILEHHUs 00
OTKPBITHH CyfAeOHOro paz0uparenscrsa (MpemaHus Cymy) M Jaxe in
judicio B cyneOHOM pazbuparenscre.' TOUHO Tak ke CYAbH, IPOBOIHB-

! VIIK 'epMaHuy He Ha3bIBAET B UHCIIE OCHOBAHHIA JUIS OTBOIA HIM OTCTPAHEHHUSA Cy-

Jiell MX NpebIIyIiee yYacTHe 1Mo JaHHOMY [ENy B Ka4ecTBE CylbH, KOHTPOIHPOBABIIETO
nosnanue (§23—24 u ap.). s cpasuenus, B YIIK Poccun (4. 1 ct. 60) cynbe, mpoBepss-
LIEeMy 3aKOHHOCTh H 000CHOBAaHHOCTB apecTa, 3alpeliaeTCs yHacTHE B PACCMOTPEHHHU TOTO
XK€ Jiena B Cy/e NepBOH, BTOPOH M HAA30pHOH HHCTaHIHH.
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LM CIEJICTBEHHBIE JeMCTBUA, HE YCTPAHAOTCS OT PELIEHHs BOIpoca O
npexanuu 00BuHsAEMOro cyny. HecocraszareneHn caM MOpAAOK NpenaHHst
cyny. B aT0# cTaguH y4acTKOBBIM Cy[bsi MOXKET MPOBECTH JONOIHUTEIb-
HOE paccieJOBaHue, a YrOJIOBHAS [1aaTa 3eMEeJIbHOTO CyAd — MOXET II0-
PYYUTH 3TO OJIHOMY M3 CBOMX WIEHOB; Cyx ex officio apecToBBIBaeT WK
MPOJUIEBACT apeCT OOBUHIEMOMY UK ITOMEINAET €ro B MICHXUATPUYECKYIO
6onpHuIly (1.4 § 208 VIIK). He cooTBETCTBYyET COCTA3ATENBHOCTH U TO,
YTO pelIeHHe O Ha3Ha4eHUH CyeOHOr0 pa3dHpaTebCTBa MIPUHUMAET TOT
JKe CyJl, KOTOpBI KOMIIETEHTEH pacCMaTpHUBaTh AEJO MO CyIuecTBy (. 1
§ 199 VIIK). [IpuHuMast 3T0 perieHne, Cyibi Kak Obl IOATBEPIKAAIOT 000-
CHOBAHHOCTb IOJJO3PEHHUSI B COBEPIIECHUN OOBMHSEMBIM IIPECTYILICHHUS,
4TO MOYKET IPUBECTHU K IpeayOekIeHHI0 cyaa Mpy pacCMOTPEHUH Aera.
Bort, uto mumeT mo atomy nosony Y. . @ovnunkuit: «Ecnu cynom npen-
BapHUTEJHHO PEIIAETCS BOIPOC O TOM, MOXKET JIU JIULO OBITH IIPEIaHO CYLY,
9TUM YK€ B HEKOTOPOH CTEIEHHM IPEIpPEIIaeTcsi BOIPOC O BUHOBHOCTH;
TaK 4TO OOBHHSEMBIH ABISIETCS Iepel] CYIOM JIOJDKEHCTBYIOMIMM pac-
CMaTpHBATH JIEJI0 10 CYILECTBY, YK€ C [eYaThio IMoo3peHus».' B ocoben-
HOCTH TaK#e IpEeIBapUTEIbHbIC BHIBOABI OKA3bIBAIOT OTPHUIIATEIHHOE
BIMsIHUE Ha 11e(eHOB, KOTOpPHIE MO MX BO3AEHCTBUEM HEPEAKO CO3/a-
10T cebe mpearyOoesKaeHne 0 BHHOBHOCTH OOBHHSEMOTO.

Drot HepocTarok eme B 1873 1. 6511 ycrenHo npeooieH B aBCTPHIICKOM KOZIEKCE, aB-
TopoM koToporo seisercs fO. I'mazep. [To ycTaHoBnEHHOMY NMOPSJIKY, Cy/ NEPBOM HHCTAaH-
0745 ObLT U30aBJICH OT HCOGXOILYIMOCTH BBICKA3bIBaTh IO ACITYy NPEABAPUTEIEHOE MHEHHE.
OOBHUHHUTENBHBIH aKT 0OBIYHO HAMpPABIIAETCS NPAMO B CYJ AT paCCMOTPEHHS A€Na 0 Cy-
IIECTBY, HO OOBHUHEMBII BIIpaBe 00)kanoBaTh €ro, U TOrAA BOIPOC O MPEeJaHUH CyRy pac-
CMaTpHUBACTCA B aneUIAIHOHHON HHCTAHUMH. TakuMm 06p330M obecreynBaKTCca U TnpaBa
JJUYHOCTH, H 0OBEKTHBHOCTH Cyaa, ¥ nmpoueccyailbHas dKOHOMHUA.

OJnHAaKo, KaK MPeCTaBIIAEeTCs, He HacleJie PO3bIcKa I00y:KAaeT mpe/-
craBuTeliel repmanckoi ropuamueckod Hayku (K. IMerepc, I T'enkens,
3. KepH) cTaBUTH I10J] COMHEHHE [TOHATHE CTOPOH B YyTOJIOBHOM IIpOLEC-
ce, TOBOPHTH O €r0 OXPaHUTENBHOM 3a/1aue, IIPOTHBONOCTABIIATE COCTA3A-
TEJILHOM HISO0NIOTHH IIO3UTHBHOE 3aKOHOAATENBCTBO. Belb 0IHOBpEMEH-
HO HEMeIIKas HayKa IPOJ0KAeT BEICOKO CTABUTh B YTOJIOBHOM IIPOLIECCE
nubepanbHble IEHHOCTH M IpaBa uesioBeka.”? Jlymaercs, 4To UOET Teope-
THYECKOE OCMBICIICHHE IPOUCXOASAIINX H3MEHEHUIT i (PAaKTHYECKUH TOUCK
HOBOM, B CYIIHOCTH IIOCTCOCTA3aTE/IbHON, MOJEJIM Pa3BUTHA YIOJIOBHOIO
cynonpou3BozacTea. K coxaleHuo, OTCyTCTBHE €€ B TEOPHH, HE3aIlOIHEH-
HOCTH COOTBETCTBYIOIIEH HUIIM B THIIOJOTHH (OPM CyHOIIPOU3BOACTBA HE
TO3BOJISIFOT OCYIIECTBUTH IIPOPBIB B HOBYIO 0071ACTh HAYYHBIX NPEACTABIIe-
HU U 3aCTABIIIIOT HEKOTOPBIX FePMAHCKUX YIEHBIX ITPEKAEBPEMEHHO OTKA-
3BIBATHCS OT COCTA3ATENIBHOM TapafiurMbl, H300peTast B3aMeH IOPUIHIECKHIE
«XUMEPBD) TUIIA KOOBUHUTEILHO-CIIEICTBEHHOT0Y» CYIONPOM3BOCTBA.

1 ®@otinuykuii . A. Kype yronossoro cynonpoussojcrsa. T. IL. C. 405.
.

2 Cwm.: Quaumonos B. A. Yronosusii npouecc OPT, ¢. 26—29; Peters K. Strafprozess,
S. 17—19, 66; Henkel H. Strafverfahrensrecht. Stuttgart, 1953. S. 100; Kern E. Strafver-
fahrensrecht. Miinchen; Berlin, 1960. S. 63.
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Pazoen V

OYEPK THUITIOJOI'MYECKOI'O PABBUTUSA
POCCHUMCKOI'O YT'OJIOBHOI'O ITPOIIECCA

§1. IYTDb U3 BAPAI B 'PEKU

B cBoeM pa3BUTHH POCCUICKUI YTOJIOBHBIH MPOLECC MPOIIEN TE XKe
CTYIIEHH, YTO H 3aIlalHOEBPOIIeHCKUe THUIIEL. J[peBHEe CY0IPON3BOACTBO
nepuona Pycckoit Ilpapapr (XI—XIII BB.) OBIIO B OCHOBHOM 068UHIU-
menpHbim. Jl0Ka3aTenbCcTBA MMEIH XapaKTep MOATBEPKICHHUH (Gopmartb-
HBIMH CPEJICTBaMH 3asBJIEHHBIX IIepe CynoM TpeboBanuit. [liist aToro mc-
II0JIB30BAIMCH TAKHE CPENCTBA JOKA3bIBAHWS, KaK TIPU3HAHHE, UCIIbITA-
HUs (OpHanuM) >Kele3oM W BONOH, mose (CyAeOHBIH IOeIHHOK),
«IIOCTYXH» (CONPHCSIKHUKH), KPOTA» (OUMCTUTENBHAS PUCATA), KPECT-
Hoe nenoBanue. OQHAKO PUMEHSIOTCS U TaKUe CPEICTBA JI0KA3BIBAHMS,
KOTOpBIE TPeOyIOT CBOOOIHOI Cy1eOHOM OIIEHKH: «BHIOKNY (CBHUIETEIH,
OYEBH/IBI) U IMOJHYHOE (BEIECTBEHHBIC OKA3ATEILCTBA, HAH/ICHHBIC Y
nozpo3peBaeMoro auna). [Ipumenstorcs Takke cBoeoOpasHbIe CpeicTBa
JIOKA3BIBAHMS, HCIONb3YIOMIUE MPE3yMITIIIUI0 BUHOBHOCTH IOCIIEIHETO
BJIA/IENBIA NOXUIEHHOTO ((CBOIY) U KPYTOBYIO IIOPYKY OOINMHEL, B KOTO-
PYIO TIpUBEJET ciiel («KTOHEHHUe ciiena).!

CospaHue HeHTpanu30BaHHOr0 MOCKOBCKOTO TOCYIapCTBa, Tak e KaK
B 3anaguoi EBpomne, conpookaaercs B XIV—XVII BB. BO3HUKHOBEHH-
€M Ipollecca pO3bICKHOIO THIA («CBICKa»), KOTOPBIH CTan JIelHCTBOBATH
HapajuIeNIbHO C «CYAOM», TO €CTh OPAUHAPHBIM OOBUHHUTEIILHBIM, a TIOC-
7€, C OTXOZIOM OT OpJAIHH U CyIeOHBIX OSTHHKOB, — U YaCTHO-HCKOBBIM
cynonpou3BocTBoM. OOBIYHO CUATAETCS, YTO PO3BICK BO3HUK B Poccuu
«0e3 BCIKMX MHO3EMHBIX BIIHSHHM, & BCIIEACTBHE JIHUIIb BBISICHUBIINXCS
norpedHocTe».? BMecTe ¢ TeM KOHCTAaTUPYETCs «IIOPa3HTENIbHOE CXOJ-

: «CBOI» U «TOHEHHUE CIIEAa» MOXKHO paccMarpHBaTh Kak crocod PO3BICKA MOXHUIICH-

Horo. [locnennee, OAHAKO, HE O3HAYaCT, YTO OHH — QJopma PO3BICKHOTO MMpouecca, TaK Kak
NpecaenoBaTeib HE cCoBraaail 31€Ch C Cyllbef;l. ITo CyLIECTBY, IOMHMO OTBICKaHU UMYIIE~
CTBa, 3TH CHOCOOBI TO3BOISITH HCTUY HaXOAWTh HAJICKALIETO OTBETYHKA.

2 @ounuyxuii Y. A. Kypc yronosroro cynonpounssonctsa. T. I. C. 33.




CTBO OCHOBHBIX 4epT Pa3BUTHs PO3BICKHOTO IIporiecca B 3amagHoi Espo-
e 1 B MockoBckol Pycu...»! DTo cX01cTBO He CaydaiiHO, OHO CBSI3aHO C
TEM, YTO COLIHAJILHO-TIONUTHYeCcKuUe yenoBus Poccun u 3ananHoi Espo-
bl 10 X VI B. pacxoaumucs elne He CIMIIKOM pasuTenbHo. «B ToT nepu-
on Pych Haxonuiacek B yCIOBHUSX, KOIJIa OHA U3HAYAJIBHO MOIVIa MONTH
110 3allaJHOMY IyTH pa3BUTHA».? C y4EeTOM 3TOTO HENb3sl OTPULIATh U
BO3MOKHOCTH BIHSHHUS 3aMaJHOTO IpaBa Ha (GOPMHUPOBAHUE PYCCKOTO
cymorpou3BoacTBa. «ChICKY, €CITU HE CUUTATH IIPECIIeI0BAHMS TOCYIap-
CTBEHHBIX IPECTYIUICHUH B BUIE IIAPCKON OTIAJIBI, He OBLI IPUMHUTHBHOH
YTOJIOBHO-aAMHHHACTPATUBHON pactpaBoil. OH MpakTHYECKH COBIALAI
¢ TeM, 4To B 3ananHoi EBpore nMeHOBaIH «103HAHUEM YE€PE3 MECTHBIX
JIFOMIEV, MIIA OOBHHUTEIHHBIM JKEOPH, & MBI B IIPEABLAYIIEM H3TI0KEHUU
Ha3pIBaNM Takxke accusou. Eme B Kparkoit pemakumu Pycckod, wimu
Spocnasosoi, [Tpasns! (XI B.) yrmomunaercs 00 «u3Boze nepen 12 mysxa-
MHY» B CIy4ae «3alupaTenbcTBay o0BuHsAeMoro (ct. 15).°

Crenyet yauThIBath, 4to [IpaBna Spocnasa Osita cocrasnerna B 1016 1. «BBHAY OcTpo
HEOOXOUMOCTH YPeryaupOBaTh OTHOUIEHHsST HOBIOPOAUEB W BAapsAroB I1OCHE 3aBOEBAHMUS
BEMKOKHSDKECKO# BracTi SpocmaBom Myapsiv».! ECTECTBEHHO MPEANONOKHTE, HTO UC-
KOHHBI HOPMAHHCKHI 00bIYail YHHUTH CYI Yepe3 CoOpaHue M3 MECTHBIX Jitoaeh («12 my-
eii») BIIOTHE MOT GBITH BIJTFOYEH TOTAA B TEKCT HOBOTO KOMITPOMHICCHOTO 3aKkoHa.” ITpu-
YeM He HCKITIOYEHO, YTO HE TOIBKO «H3BOMY, HO H KPYTOBas OPyKa (KrOHEHHUE CIEeAa) AB-
JSIETCST HOPMaHHCKHM H300peTeHueM. IIpH cXokux 0OCTOATENbCTBAX KpPyroBast Mopyka
GblTa BBEJIEHA HOPMaHHAMH M B AHIIHH, B OKpyrax-cotHsx (hundred, wapentake) cpasy
10CTIE PHXO/IA K BIACTH AarTdannaa Kuyna Bemnukoro,” a mpoHCXOJIHITO 3T0 IPaKTHYECKH B
10 e camoe BpeMs (1017 1), uro u Ha Pycn (1016 r.). O TOM, 4TO 3TO HE NPOCTO COBNAE-
HUE, @ pe3yJIBTaT CBOETO pOJa CHCTEMBI OOMEHa IPAaBOBEIM ONBITOM B CPE/Ie HOPMAHHCKHX
3aBOeBareliell U MMEepBONPOXOALER, CBUAETEILCTBYET, HAMPUMED, OTMCUCHHBIH JaTCKUMHU
HCCIIeN0BaTeNIMH (haKT NPOHUKHOBEHHMS B CKaHIHHABCKYIO paHHEeCpeJHeBeKoBy 0 Mcman-
JIMIO CITaBAHCKOTO FOCYIapCTBEHHO-NPABOBOTO TEPMUHA «IToNoabe» (polutasvart), 06o3Ha-
YABIIErO MPHHATYIO Toraa Ha Pycu cieTeMy c60pa Kes3bamu nani. Takum 06pasoM, Bech-
Ma BepOsTHO, YTO 3TUMH HHCTUTYTaMH YTOTOBHBIN MpoLlece Kak Ha 3anaje, Tak 1 Ha Boc-
TOKe 00s513aH UIMEHHO HOPMAaHHCKOM DKCITaHCHH.

1

¢, 209

2 Cwm.: Ucropus Poccuu 1 MupoBsie nuBrmsanun / [Tox pes. JOKT. HCT. Hayk, mpod.
M. B. Py6ana. M., 1997. C. 59.

3 Poccuiickoe 3akonoznarensctBo X—XX BB. T. I. C. 47—48.

4 Ceeponoe M. b. Ot 3akona Pycckoro k Pycckoit Ilpasne. M., 1988. C. 30—35, 172.

> B oreuectBernoi ucropuorpaduu (H. Kapamsun, M. [Toroaus) 3akox Pycckuit, He-
TOCPEICTBEHHO MpeauecTBoBaBIIHi Pycckoii Ilpaszie u u3BecTHBIH 13 foroBopos Pycu ¢
BuzaunTuel, npsAMo Ha3pIBAJICH CKAaHAHHABCKUM npaBoM. Ilpu kusaruxe Omnbre (cepennHa
X B.) Hauanack TpaBoBas pedopma, MPOAOIHKABIIALCS BIUIOTH 10 MpuHATHA B 1016 1. Pyc-
cko#t [Tpaser. CyUIHOCTS ee CTOsIa B 3aMEeHe CTapOTo «IIJIEMEHHOT0» PaBa HOBBIMH HOP-
mamu (Cm.: Ilempyxun B. A. Hauano sTHOKynsTypHOH Hctopun Pycu [X—XI Bekos. M.,
1995. C. 151—152).

¢ Cwm.: Konopamuux A. JI. AHITRACKHE Cy/l IPHCSIKHBIX: HCTOPHYECKHE KOPHH U 9BO-
mouus, c. 134—135.

7 Cwm.: llempyxun B. 4. Hagaino STHOKy/BTypHO# HeTopuu Pycn..., ¢. 125.

Yenvyos-bebymos M. A. Ouepku IO UCTOPHM CyJda M YrOJOBHOIO MpoLecca...,
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«H3Bo»-accu3a OPUMEHSUICS TAIOKe TPH 3aJCPIKaHUH «TaTs, MyIlie-
ry6na u pa30oiiHuKa U rpabeKHUKa» HAa MECTE NPECTYIUICHHS, KaKk ObLI0
3aukcupoBaHo B jorosope 1398 r. Mexay BenukuM KHs3eM MOCKOBC-
KHUM 1 BenukuM kus3em Teepckum.' B X VI B. ipu Misane IV [poznom ac-
cu3a mpuHuMaeT Gopmy «OOJBLIOr0 MOBAJILHOTO OOBICKa» (aHIJI. aHa-
70T — OOMBIIOE JKIOPH), IPOBOJMMOTO /IS BBISBICHHS BCe Oosiee mupo-
KOrO Kpyra MpecTyIUIeHUH BBIOOPDHBIMH CYABSIMH — TyOHBIMHU
CTapOCTaMH U IEIOBABHUKAMHU. PO3BICK COCTOS M3 OIIPOCA «CHE3Ia»
MPEe/ICTABUTENICH BCEX COCIOBHIT — «C BBITH TIO Hel0BeKy». Ha3BaHHBIX
«IIMXHUX JIFOLIEH» 10CTaBMUIN K TyOHOMY cTapocTe I JaJIbHEHIIEro pac-
cienoBaHMs («IOBOJA»): IPOCTOTO paccrpoca, A0Mpoca IO MBITKOH U
OYHBIX CTABOK.? 3aTe€M BBIHOCHJICS IPUTOBOP. DTOT K€ MOPSAOK ObUIT CO-
xpanen Cobopubmv Yinoxenuem 1649 r. Takum oOpasom, poccHiickuii
«cpick» XIV-XVII BB. 110 cBOE# (hopMe IOUTH IOJIHOCTEIO AyOnupyeT 3a-
[1aJJHOEBPOIEHCKUI PO3BICKHOM ITPOLIECC TOTO XKe nepuoa (rem., Riigen-
verfahren, ¢hp. enqueste du pay, anen. assize), KOTOpbIit OBLT, KAK TOBOPH-
JIOCh paHee, MEePBOHAYAIBHO HE IUIOJOM PHMCKOTO MpaBa, a pa3sBUTHEM
repMaHO-CKaHMHABCKOTO Hacnenus. CrenoBaTesnsHO, PYCCKHH YIroa0B-
HBIH IPOIECC yIKe C IPEeBHEHIINX BpeMeH (JOpMUPOBAICS IO/ CHIBHBIM
TePMAHCKUM BIHSHHEM. DTO CTayno emie Oonee OYEBHAHLIM C Hayaua
XVIII B., xorpa mpu Ilerpe I u ero npeeMuukax ¢ 3amaga peuenTupyeTcs
HeMeIKUH MHKBU3MLIMOHHEIN, a 3areM (Haxaz Exarepumst II) u cien-
CTBEHHBIU mopsnok mo Coay 3akoHOB 1832 , 1842 u 1857 rr. Bmecte ¢
HuMH B Poccuro Brieperie npuxoauT ¥ Usus modernus pandectarum, pe-
LIENTHPOBAHHOE PUMCKOe mpaBo. CeacTBhe Tak jKe, KaK 1 B HEMEIIKOM
mpolecce, pacnajaanoch Ha npeaBapuTensHoe (inquisitio generalis), Ha-
YHHABLIEECS B CWJIy 3aKOHA [PU HAJIUYHMH OIPENEe/ICHHBIX ITOBOAOB, U
dhopmanbHoe (inquisitio specialis), 0 MyHKTaM; B HEM TOXKE IPUCYTCTBO-
BasH e eHbl — COCIIOBHBIE [JeNyTaThl, IIPOKYPOPHI U CTPSMYUE, Jek-
cTBOBaJIa (hopManpHAas CHCTEMA JJOKA3aTEeNICTB H T.10.

[Tocne npunsitust 20 HostOpst 1864 1. YeraBa yronoBHOTO CYIOIPOU3-
BOJICTBA HEMELKUH Kypc ObUI BPEMEHHO 3a0BIT, B POCCHICKHUH YIrOJIOB-
HBI} IIPOLIECC BCEIENI0 OTAANCS (PPAHILY3CKUM CUMITATUAM, COXPAHUB OT
CTaporo Mopsi/ika JOKA3bIBAHMS JIHIIb JO3HAHUE Yepe3 MECTHBIX JIIO/ICH.
IMTopedopmenHsIil yronoBHsIt npoiecc Poccuu npubdnmken k Gppauitysc-
xomy turmy. [lpegBapurensHOe paccieOBaHUE TAKKe CKJIAIBIBANIOCH U3
MIOJIHIIEHCKOTO JO3HAHMS, HE OTSATOIEHHOTO 0COObIME (hOPMATIBHOCTAMH,
U IIPEBAPUTEIBHOTO CIEACTBHS, KOTOPOEe MPOBOMMIIN Cy/leOHbIE ClIe/I0-
BaTEeJIM, COCTOSBILIME YIEHAMHU OKPY)KHBIX cyoB. Ho B oTimiune ot ¢pan-
I{y3CKOT'0 MJIM HEMEIKOTO CJIEICTBEHHOI'O CYAbU, PYCCKUH Cy1eOHbIH clie-
noBaresib ObLT Gosiee Crenuanu3npOBAHHBIM OPTAHOM: OH Ha3HA4aJICs He

1

c. 651.

2 Cwm.: Kpeuios U. ., Bacmpueikun A.M. Possick, nosnanue, cneactsue. JI., 1984.

C. 87—88.

Cwm.: Yenvyos-bebymos M. A. Ouepkn o MCTOPHUM CyAa M YTOIOBHOIO IpoLiecea. . .
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Ha KpaTKHi cpok uiny, TeM bornee, He ad hoc u3 yncna cynei, a 6eccpodHo,
Ha OIpe/eNeHHbI CclaeJCTBeHHBINH y4JacTok. Kak M Ha (paHIy3cKoM
instruction préparatoire, IpoKypop UMeI OOJIBIIYIO BIACTh Ha/l CyAeOHbIM
clegoBareNeM, KOTOPhIi He MOT OTKA3aThCsl OT UCHOJIHEHHs TpeOoBaHUI
MPOKYpOpa, KaCAIOIINXCS HCCIEIOBAHUSA 00CTOATENBCTB Aea U coOupa-
HUs 10Ka3aTesbeTB (CT. 281—282 VY C); uMEHHO IPOKYpOp ONIPEAesiI,
IPOH3BEICHO I CIeACTBHE C JOCTATOYHOH MOTHOTOM, M MOI' 0OpaTUTh
ero x gocnemoBanuio (cr. 512 YY), 0H cocTaBisul TAaKKe 0OBHHUTEIb-
HBIH akT (cT. 519 VY C); no npeaoneHuIo IpoKypopa CIe10BaTelb MOT
OBITH TIepEBE/IEH U3 OAHOTO yYacTKa B Apyro# (ct. 227 YupexaeHus cy-
neOHbIX ycTanoBieHuil). Takum oOpa3om, CymeOHBII clienoBarens, Mo-
n00HO ¢paniy3ckomy juge d’instruction, ObLI B 3HAYUTENBHOH CTEIEHH
MPHUIATKOM OOBHHHUTENBHOM BracTu. ViMes B Buay 3Ty cutyanuio, H. H.
Tonsuckuii mucan: «OIBIT, OHAKO, IIOKA3aJ, YTO TaM, IJI€. . . 3aKOHO1aTe-
7eM CeIaHa MOIBITKa yCTAHOBUTE TPAHB MEXKY JO3HAHUEM U IIPEIBApHU-
TEJIBHBIM CIIECTBHEM [0 CAMOMY CYLIECTBY MX 3a/iad, 9Ta TpaHb Ha JeJie
HEU30eKHO CTHPACTCSI U CIeI0BATeNb MPEBPALIACTCS B IIOMOIIHAKA IIPO-
Kypopa».! BmecTe ¢ TeM B pyCCKOM Mpoliecce IPOKypOpCKasi BIacTh OblIa
BCE )K€ MEHee aKTHBHA — BCE Mepbl, HEOOXOMUMBIE /Il IPOU3BO/CTBA
CIIEJICTBHSL, MOT IPHHUMATH TOJBKO CyneOHBIN crnenoBarens (CT. 264, 266
YVC). Ilpoxypop He MMeN IpaBa BMEIUMBATLCA B IPOBENCHHE CIIEJ-
CTBEHHBIX JEHCTBHA, MOT JIMILb [IPUCYTCTBOBAThH IPH HTOM U 3HAKOMUTH-
cs Ha MecTe ¢ Marepuanamu aena (ct. 280 YYC). Ha npakruke poJib Ipo-
Kypopa OOBIYHO OrpaHHYMBAIACH «OJHOW JIHIIb BHEIIHEH CTOPOHOM, TO
€CTh IIOHYKaHWEM CIIe[0oBaTeNis U HCIpaBIeHUEM (HOpMaIbHBIX YITylle-
HHUH C ero CTOPOHBD), U MIOYTH HE KacallaCh «CYTH Jesa, COIepsKaHMs Uc-
CIIEAYEeMO¥ 00NacTH U TPaHHUI] €€».” DTO OCTaBIISIIO CIIEIOBATENIO OoblIe
CaMOCTOSTEIBHOCTH, HO, C IPYTOi CTOPOHBI, MEIlaIo HaJIaKUBAHUIO B3a-
HMOIEHCTBHUS C TIOJUIMEH KaK OPraHOM [I03HAHUs, KOTOpas COCTosIa B
«HETIOCPEICTBEHHOH 3aBUCHMOCTH OT MpoKyparypbl» (cT. 279 YVYC) n
HUKOIZIa He ObUIa monuiued cynebHoi. /lanHoe 00CTOSTENbCTBO SIBIIS-
JI0Ch, NIOXKaJyi, ONHUM U3 OCHOBHBIX HEJOCTaTKOB PYCCKOTO IIpeaBapU-
TEJIHHOIO paccieaoBanus no Yerapy 1864 r. 3alUTHUK 0y CKaJICS B ie-
JIO JTUIUB B TIEPHOJ TIOATOTOBUTENBHBIX K CyIy PAcIOpsDKEHHH, TO €CTh
yoKe 110 okoH4uaHuu cienctBus (ctT. 557 YYC). Oqnako pycckuii npouecc
BBITOJTHO OTIIMYAJIO OT (hPaHIy3CKOTO TO, 4TO OOBHHAEMbIH Ha [IpeBapHU-
TEJIBHOM CJIEACTBHMHU ITOJIB30BAJICSA LIMPOKHMHU IPaBaMH, HEKOTOPBIX M3
KOTOPBIX Y HETO HET U 110 CEH IeHb: MOT IPHCYTCTBOBATH IIPU OCMOTpPE U
OCBH/IETEIHCTBOBAHNH, OOBICKE, BBIEMKE, JONPOCE CBHIAETENCH, N03HA-
HHM 4Yepe3 OKOJIBHBIX JIIOIeH, pacCMaTpHBaTh BCE MPOM3BOACTBO MNpH
okoHuyaHuu creactus u ap. (cr. 316, 359, 444, 455, 459, 462, 463, 466,
468, 469, 475-478, 491 YVYC). Ilpenanue cymay, Kak 1 BO (hpaHILy3CKOM
npoiiecce, ObUI0 JeI0M KaMephl IPeJaHus CyIy, B KaueCTBE KOTOPOH BhIC-

Tonsnckun H. H. HoBas pegakuust YroloBHO-IPOLECCYabHOTO KoAekcea, ¢. 18.

2 Buxmopcruii C. M. Pycckuii yronosHbli nponece. M., 1997. C. 359—360.
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Tynana cyaebHas nanara (ct. 534, 543 YVYC). Ilo ¢panumysckomy «iaexa-
J1y» OBLI CKPOEH M CYX HIPUCSKHAIX, OTIIMUABIIHHCS PE3KHUM pas/ielIeHuEM
cy1eOHOTO CIeNCTBHS OT MPEHHIl CTOPOH, MOAPOOHBIM JOIIPOCOM TIOACY-
JUMBIX [IpezcenareseM cyaa,! HMeBIHuM O0bIIHe JHCKPEIIHOHHbIE HOJI-
Homouns (ct. 613 YVYC). U3 ¢dpaniy3ckoro mpoiecca OpUIIIH K HAM
anesUIIHOHHBIA ¥ KACCAIHOHHBIH MOPS/IOK IEPecMOoTpa Aell.

B nenom pycckoe yroJioBHOE Cy0IpOM3BOACTBO 0bpasna 1864 r. Moxk-
HO OIIPeIeNINTh KaK CMEIIaHHbIH Ipoliece (hpaHITy3cKkoro Mopdomorugec-
KOTO THIIA C ITpeolnagaHueM Ha IIPeaBapHTeIbHOM Paccie/JOBaHUY CIe -
CTBEHHO-PO3BICKHBIX TIPH3HAKOB U COCTA3ATENbHBIX — Ha IOCIIEYIOMHNX
cynebHBIX cTamusax. Tak, cTe3s repMaHCKHUX PeLeNnuuii B KOHIE KOHI[OB
[IpUBeJa PyCCKHMA Cy/l B IOHO POMAHCKOM IPaBOBOM CEMbH, TaK YTO B H3-
BECTHOM CMBICTIE 9TO OBILI ITyTh «H3 BapAr B Tpeku». B nanpHeliniem rep-
MaHCKHe U (ppaHIly3CKUE IEMEHTBI, COYETASACH B PA3IUYHBIX IIPOIIOPLIH-
SIX, JaJI COBETCKUH YTOJIOBHBIH IPOLECC.

§ 2. OT TABBA®BI /1O I'OJII'O®bI

25 mast 1922 r. ObUI IPUHAT MEPBHII COBETCKUN YTOJIOBHO-IIPOIECCY-
aJIbHBIN KOJEKC, KOTOPBIM BIIEPBEIE COSAMHIII (PPaHITy3CKHI THII IIpe1Ba-
PHUTENBHOTO paccieoBaHus U CyneOHble CTaJuH, IOCTPOSHHBIE IO Tep-
MaHCKOMY 00pas3iry. Takast cTpyKTypa ONpeAesuia B AajJbHEHIIeM 00IHK
COBETCKOTO M POCCHUHCKOTO yTOJOBHOIO IpOLECCa A0 €aMOro KOHLA
XX cronerus. CnegoBarenb B IPUHIMIIE pACCMaTPUBAJICS Kak HOCHTEIb
cynebuo (yHkunu octuipn. OpraHu3allHOHHO OH OBII HE3aBHCHM OT
[POKYpATypEl, TAK KAK COCTOSJT B BEJOMCTBE I'yOEpHCKOTO, a 3aTeM obnac-
THOTO CyJa. DTOT Cy/ Ha3Ha4daJl ClIeA0BaTess Ha JOJDKHOCTh, OTCTPAHSI
OT [pPOM3BOACTBA, pACCMATPUBAT JKajo0bl HAa ero  JeHCTBUA
(ct. 126—127). Ognako (QyHKIHS IOCTHIMK HO-TIpeXHeMy Oblia Heflo-
CTATOYHO OT/IeJIEHA OT (PYHKIIMM YTOJOBHOTO MPECIEIOBAHUS — IIPOKY-
pOp, KaKk ¥ paHbliie, MOT JaBaTh CIEH0BATENI0 00sA3aTeIbHBIE YKA3aHUS O
HarnpasieHuu u gononHeHun cneactaus (cr. 121 VIIK 1922 ). Cnenosa-
TeJb MOT JIMIIB O0XKaloBaTh B CyJ HEKOTOPHIE BAXKHEHUIIME yKa3aHUI
(ct. 151). B nansHe#mem npou3oruia GpakTudeckas JMKBUIAIHS IIpeBa-
PHUTENBEHOTO CIEACTBHSA.

TenaeHUMA K 3TOMY OTHETIIMBO NpOsABHIIAch yxe B 1923 1., Koraa npokypopy ObuH Ja-
HbI JIONOJIHUTEIbHBIC MOJHOMOYHA MO Nepeaadye A€yl OT OAHOIO CIEN0BaTENd K APYIOMY,
PAacCMOTPEHMIO BCex Jkanod Ha JercTBuaA cienoparens (et 118, 124, 127, 212 VIIK
1923 r.). Creyouum marom siBUI0CH nocranosnerne sropoit ceccun BIIUK 11-ro co3pl-
Ba OT 16 okT6ps 1924 1., KOTOPEIM Ha CIIeI0BaTeNs ObLIa BO3JI0XKEHA OTBETCTBCHHOCTH 32
HEMOCPEACTBEHHOE PYKOBOACTBO A03HAHUEM MO HA/I30POM NIPOKYpopa. CMBICIT 3TOTO HO-

! He cunTanocs Takyke CylIeCTBEHHBIM HapyIIEHHEM, ECITH MPeACeaaTeNb HIIH CYAbH
MpeuIaraiy BONPOCH! CBHAETEIAM elle 0 TOro, Kak ux AOMPOCAT CTOPOHEI (YT, Kac. fer.
73/1015 Llyueposoii, 75/150 Hukymura u Kpusokodsuisckoro, 73/333 Kpasijosa).
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BOBBEJIEHHA COCTOSI B elile 6oJiee TECHON MPUBS3KE CIIC0BATEIIS H Cy/ia K 0OBHHHTEIBHON
konechune. CienoBarens U3 MPEACTaBUTENA CyACOHOIT BIACTH MPEBPATHICS B «MAJIEHBKO-
ro npokypopa». 3a 310 Ha IV u V cbe3gax aeareneii coperckoil roctrumn (1922, 1924 rr)
0COOEHHO aKTHBHO BBICTYMAJ Ipokypop Bepxosroro Cyna CCCP A. f1. Benuunckuit. On
npejyiaral 0TKa3aTbCH OT «CTApOi» TOYKU 3PEHUS Ha MPEABAPUTETLHOE CIEACTBHE KaK Ha
CynebHyIO IeATeNbHOCTE H PACCMATPHBATH €€ Kak OAHOMNOPAAKOBYIO ¢ Ho3Hanuem.' [Tpo-
TUB peaM3aluu 3TOH HEH BbICKasamichk BUAHBIE opucThl. H. H. ITomsHckuit KOHCTATHPO-
BAJI, YTO B PE3yNBTATE STUX H3MEHEHMI] B COBETCKOM YTOJIOBHOM IpOIECCe MPEKPATHIIO Cy-
NIECTBOBAHHE TMPEBAPUTENLHOE CICACTBUE B €r0 TPAANIHOHHOM MOHUMaHUH.” OTMETHM
9TOT MOMEHT, OH CTaHET BayKHEHILEH YepPTOH COBETCKOTO yroJI0BHOIO MPOIECCa, KOTOPYIO B
nosHoi Mepe nepensn rnorom u YITK 1960 r. [{ns npekpaiiesus HayqHOH JUCKYCCHH M0~
TpeboBacs OecrnpeneIeHTHBIH mar, aKT CHIOBOI0 JaBIEHHUA — MOCTaHOBICHNE 00BEIM-
HEHHOIO 3aCe/laHMs KOJUlerHH HapkomatoB Paboue-kpectesHckoit uncnekuun (PKH)
CCCP u PKH PCDCP ot 10 centsaGps 1927 r. 0 NOHO# Tepe/iade HapoIHbIX CIeA0BaTeNeit
B MMOAYHHEHHE IPOKYPATYphI M MPEBPALIEHHE HX B «(MECTHBIX AT€HTOB IPOKYPOPCKOTO Hafl-
30pa».3 IMocranosaenusamu BIIUK u CHK PCOCP ot 3 centsadpsa 1928 . IIUK u CHK
CCCP ot 30 smBaps 1929 r.* criencraenusiii anmapar 6sUT MepeaaH B IpoKypaTypy. Pesyib-
TATOM ITHX TPAarHYECKHX COOBITHI CTana ruOeb B COBETCKOM YTOJIOBHOM MPONEcce Mpei-
BapHUTENBHOTO CJIEICTBHSA, KOTOpOE (hakTHHECKH MPEBPATHIOCH B TPOKYPOPCKOE A03HAHUE,
HAJIeNICHHOE, OJHAKO, Y3ypPIHPOBAHHBIMU CyAcOHBIMH nonHoMounsmu. C TOUKH 3penus
pacrpeeneHus npoueccyanbHslX QYHKIUMI, NPEABAPHTENBHOE PACCIIEI0BAHNE OKOHYA-
TENBHO YTPATHIIO MPU3HAKH COCTA3ATEIBHOCTH. DTO ABUIOCH LIATOM Ha3a/l MO CPaBHEHHIO
¢ YcraBaMut yroloBHOTO CyonponsBoactsa u aaxe YITK 1922 u 1923 rr. Kak 3ameTuni Tor-
na nipeacenarens Bepxosuoro Cyna PCOCP I1.M. Cryuka, peds nuia o pereniny cTaporo
(dpanmysckoro npouecca mo HanoneoHosckoMy Kozekcy 1808 r., oT crienoro ciegoBaHHs
KOTOpPOMY GOMBIIMHCTBO CTpaH oTkazamuck eue B XIX 8.

Cryuka ommbancs — naxe Hamoneon He pemmiicst Ha TaKyr Kpaii-
HOCTh, YTOOBI HANPAMYIO MOAYHHUTH CyAeOHbIN OpraH mpoKyparype, u
CIIEAICTBEHHBII Ccynbs BO DpaHIMK BCErIa OCTABAJICS WIEHOM CyneOHOM
nHcTanuu. Popma npouecca, Ipy KOTOpoit 1oce Jo3HaHus cpasy Haun-
HaeTcs cynebHoe pa3bupaTensCTBO, CYHIECTBYET B Pse CTPaH B OCHOB-
HOM I10 JIeJIaM 0 MaJIO3HAYHTEIbHBIX IPECTYIUICHHUIX. TaM, Iie pedb HAeT
0 MPECTYIUICHHUSIX OMACHBIX, MEXK/1y JJO3HAHHEM U CyaoM in judicio Bcerma
CTOMT NPOMEKYTOYHBIH CIIEACTBEHHBIH, a JIydIie — KOHTPOJUPYIOIIHH
cyoebnbiii oprat. lHoe Bcerja BeIeT K yTpate [peiBapuTebHbIM pacciie-
JoBaHuEeM 00beKTHBHOCTH. Tak, B pe3y/bTaTe ONMCAHHBIX BhILIE H3MEHe-
HHUH Ka4eCTBO NPEABAPHTEIIEHOTO PACCeOBaHIHs B COBETCKOM YIOJIOB-
HOM IIPOLIECCE PE3KO CHU3MIIOCK: B KOoHIE 20-X T0/10B 40 POLEHTOB Yro-
JIOBHBIX JleJl MPeKpallanochk CyaaMu, «OaaromnoaydyHo» MpPOHJs depes
PYKH ciefoBaTenei i npokypopoB.® CMbICIT 3THX HOBALHH COCTOS, KaK

! Cwm.: V Beepoccuiickuii chess aesTeneii coBeTckoif octuimu. 10—15 mapra 1924 1.
Tesucel. Crenorpaduueckmit oryet. Pesomounn. M., 1924. C. 193—194.

2 Cwm.: Honsinckuii H. H. Hosast penakuus yroloBHO-TIPOLECCYaTbHOTO KOAEKea, C. 24,
ExenenensHuk coBeTckoii toctuimu, 1927. Ne 40. C. 125.

CY' PCOCP 1928, Neil17..Cr. 1 733::€3 CCOP, 1929, No 3, €7.-106.

3 Cm.: Cmyuka IT. M, Tesucst o pepopme VITK // Pepomtouust mpasa. 1928. Ne 2. C. 68.
¢ Cwm.: Peomonms npasa. 1928. Ne2. C. 87.
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BBISICHIJIOCH B JJaJIbHEHILIEM, B ITOJATOTOBKE COBETCKOTO YTOJIOBHOIO MpPO-
recca K moauTHdeckuM penpeccusaM 30-50-X TomoB, XOTSA CTaJMHCKas
«CKOpOCTpebHas FOCTHLIHS» Y4acTo 00OXOMHIaCh H BOBCE O€3 IMOMOIIH Clie-
nosarenet, cunaMu ofgroro ymis OI'TTY — HKBJI.! MoxHO cka3ark, 4To
COBETCKHH YTOJIOBHBII TPOIECC MPOILUE] CBOW «KPECTHBII IyTh», HauaB
ero ¢ «l'aBBab»”’ — OTHOCHTENIBHO IMBHIM30BAHHOTO CYIOIIPOM3BOJCTBA
obpasua 1922 r. — u B3oiiast Ha «lonrody» MacCOBEIX penpeccHii U Kas-
neii. Tem He MeHee, HUMEHHO 3TOT CTPOH NPEABAPHTEIIFHOIO PacClie[oBa-
HUSI COXPAHUIICS JI0 HAIMX JHEH, 6oree Toro — crajl BOCIIPUHUMATHCS U
IO CHIO MOPY BOCIIPUHUMAETCS MHOTMMH KaK €IMHCTBEHHO TPABHJIBHBIN.?
Kax roopuin Cenexa, IIOPOKH CTapOr0 BPEMEHH MPEBPATHINCH B HPABBI
HACTOSILETO.

JIOCTOMHBIM TIPEICTaBUTENIEM COBETCKOTO IepHOJa B Pa3BHTHH IIPO-
recca crtan YrosoBHo-npoueccyanbubiit kogekc PCOCP 1960 1. Ero amo-
xa He ObUIA BEJIMKOM M CTIaBHOM, KaK ro/ibl CyneOHbIX pedopM Beka MUHYB-
1IEro, OHa He ObUIa TParHueCcKOH 1 KPOBABOI, KaK BpeMst OepHil 1 BBIIINH-
CKHX, HO OHA MCIIOJHEHA HAJeX[ U pa30ouyapOoBaHHIL, 4TO caMmo Io cede
yIKe HeMaJio — Belb 9TO IPH3HAK IPO3PEeHUst ¥ B3pocienus. Tak ycrpoeH
MHPp, YTO KOHEI[ — BCEI/a Ybe-TO HAYaJI0, U YTOJIOBHO-IIPOIIECCYaTbHBIH
kozekc PCOCP 3aBepiraer cBou AHU, Oymydn OepeMeHHBIM HEKHM HO-
BBIM, 0COOEHHBIM cojepkarneM. HoBoe OypnuT u Opoaut, BpeMeHamu
BBIPBIBAETCSI HAPYIKY € MOJIOJON SHeprueil 1 HemocneqoBaTeIbHOCTRIO B
BHJIE MHOXKECTBA IIONPABOK, H3MEHEHMH W AomomHeHHM. [lo3mHss
BCIIBIIIKA 3aKOHOATE/IbHOM aKTUBHOCTH — HE ArOHUS W3KHUBIIETO ceds
3aKOHA, a MOMBITKA HAWTHU TBEPAbIM U NPABWIbHBIA MyTh pa3Butus. [lo-
npobyem mocmotpers Ha YIIK PCOCP u gate eMy OLIEHKY C Takoi, 3BO-
JIFOIIMOHHOM, TOUKH 3peHust. [1o CpaBHEHHUIO C IpeIIIeCTBYOIIHM YTOJIOB-
HO-TIPOLIECCYaIbHBIM 3aKoHOAaTeNbCTBOM Kosieke obmamaer psijioMm Heo-
CIIOPUMBIX HOCTOMHCTB. Ero 3aciyra COCTOMT B TOM, YTO OH BIIEPBEIE
00HApYKHJI B COBETCKOM YTOJIOBHOM CYIONPOU3BOACTBE Yenosexkd.: Obuin
9eTKO c(hopMyIHpOBaHEI [IPaBa yYaCTHUKOB IIPOLECCa, B IEPBYIO OYEpe/ib
OOBHHEMOT0, W BCTPEYHBIE 00A3aHHOCTH TOCYIApCTBEHHBIX OpPIraHOB;

' C 1929 . oprans! 103HaHs OTYIHIN BOSMOKHOCTD IPUHUMATE Ha ce0s paccienosa-

HHE JIe], OTHOCAIIMXCA K [OJCIEACTBEHHOCTH CIE0BATENICH TPOKYpATYBhI.

2 Tassaga, unu JIudoctpor, — Mecto munarosa cyaa Hajg Mucycom Xpuctom. B nepe-
BO/IE O3HAYaeT «kaMeHHbIH moMoct» (Cwm.: Epanrenne ot Hoana 19,13).

3 Cwm., nanpumep: ITuckapes B. O crefcTBUH H He TONBKO 0 HeM // ConManucTHyeckas
3aKOHHOCTB. 1989. Ne2. C. 59-61. Te e, KTO rOBOPHT 00 OTACAEHHH CIIEICTBHSA OT MPOKY-
paTyphl, UMEIOT B BUY JIMIUE OPTaHH3ALMOHHOE OTACNEHHE — Hes eANHOTO CIE/ICTBEH-
HOTO KOMHTETa 1 T.11. (Baxumos I11.K. MecTo ciie/ICTBEHHOTO anapara B CHCTEME rocyap-
cTBeHHBIX opraHoB // CoBerckoe rocynapctso i npao 1988. Ne 2. C.77; Kobnukos A. C. O6
OCHOBHBIX HalpaBJeHuAx cynebHo-mpaBoBoit pedopmer // CoumanucTHuecKas 3aKOH-
HocTh. 1988. Ne 6. C. 8; Kapneesa JI. M. TIpoGnembl nepecTpORKH CIEACTBEHHOTO arapa-
Ta OpraHoB BHyTpeHHHX jen // CoupamicTnueckas 3akoHHOCTh. 1989. Ne 2. C. 62—63).
OaHaKo, KaKk BUAHO W3 OMbITa (hpaHITy3CKOro U JOPEBOTIOLMOHHOTO OTEYECTBEHHOTO CY/I10-
TPOU3BOJICTBA, 3TO JANEKO HE PELIAeT ele NpobaemMbl 00bEKTHBHOCTH CIE/ICTBHA, TAK KaK
HE 3aTparuBaeT NpoLeccyanbHOro BONPOCca O CMEICHHH (yHKIMH.
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TI0/103PEBAEMBIIi CIIENAaCs CAMOCTOATENBHOM TIpOIlecCcyaabHOU (DHTYpOii;
3alIUTHUK OBLI JOMyIIeH — IIpaBja, CHavajia B OTpaHMYEHHBIX Cllyda-
X — HA CTAOHUIO NPEIBAPUTEIBHOTO PACcCICHOBAHUS; MOTYIHIH (op-
MaJIbHOE 3aKperUieHHe B 3aKOHe MPUHLIUITEI HE3aBUCUMOCTH CY[eH H 0Cy-
[IECTBIICHHS TIPABOCY/IMS TOJBKO CYJJOM, paBEHCTBA IPakIaH IIepe]] 3aK0-
HOM U CYJIOM, [JIACHOCTH, 0OecIeue s 0OBUHAEMOMY ITPaBa Ha 3aIIUTY U
T.71. [[puHIMIHATFHOE 3HAUSHHUE UMENO U YKAa3aHHe Ha TO, YTO MPU3HAHUE
BUHOBHOCTH MOKET OBITH IOJI0)KEHO B OCHOBY OOBHHEHUS JIUIIIB IIPH IO/~
TBEPKICHUH €€ COBOKYITHOCTBIO JI0Ka3aTenbCcTB. C TOUKH 3pEHUS IOPUIH-
yeckoit Texuuku, YIIK 1960 1. ObuUT IBHBIM HIATOM BIIEPE]T B COMIOCTABIIE-
HHUH CO «CIIapTaHCKUMM» Kopekcamu 1922 r. u 1923 r. — Bce npolenypel,
YCIIOBHSI ¥ OCHOBAHHUS NPOLIECCYANbHBIX ASHCTBHI OBLIH pa3paboTaHbl B
HeM Ooee moapoOHO, TOTUYHO U TOYHO. Bee 3TH ero 10CTOHMHCTBA X0pOo-
110 U3BECTHBEI.

3a copok jet npuMeHeHus: YIIK BbIICHMIHCH, OOQHAKO, 1 MHOTOYHC-
JICHHBIE HEOCTATKH. DTO, BO-IIEPBBIX, Ype3MEepHas HICONIOTH3NPOBAH-
HocTh, Tak, Kogexe ctaBui nepest CyJ0IpOU3BOACTBOM SIBHO HEBBIITOIHHU-
MYI0 3a[a"y HCKOPEHEHHS IPeCTyHOCTH. [Ipu 3TOM HeonpaBJaHHbIE Ha-
JIEKIBI BO3JIArajIich Ha 00IECTBEHHOCTh, KOTOPOH [TOCIISUIHIIN BPYYHTh
PAI BaXKHBIX, HO SIBHO HEMOCHJIBHBIX /U1 HEE MOJIHOMOYMIA: IPUMEHEHHE
Mep 00IIecTBeHHOTo Bo3aeicTBus (cT. 7-—10), yyacTue B pacKpbITHH
NPECTYIUICHUH U PO3BICKE JHI, MX coBepumBIIuX (cT. 128), n T. 1. Jlo cux
II0p HUKTO TOJIKOM TaK U HE CMOT OTBETHTH Ha BOTIPOC, KAKOE COAEPKaHHe
BJIOXKEHO B MCIIOIB30BAHHBIC 3/1€Ch ITOHATHS: KCOLMAINCTHYECKAs 3aKOH-
HOCTBY, «COIUATUCTHIECKOE OOIIEKUTHEY, «COLNATHCTHIECKOE IPaBo-
cosHanue» U T. 1. K nedexram mpaBoBOro peryiMpoBaHHS OTHOCHUTCS
nexnaparuBHocTh MHOTHX HOpM YIIK PCOCP. [IpaBa rpaxiaH — y4dacT-
HHUKOB IPOLIECCa 9aCTO HE MOIKPEIUICHbI CAaHKIMAMH 32 X HapylIeHHE.
Cpeau HUX — KJII0YEBOE IS IPABOCYAMSL IIPaBO Tpak[aH Ha CyaeOHyIo
3aIUTY OT IPECTYIUICHUH. [ parkaaHuHy OBIIO CIIOKHO JOOUTHCS BO30YK-
JIEHUs YTOJIOBHOTO JIENa, €CITM DTOTO HE 3aX0TAT MUJIMIUS, CIIEI0BATENh
WU npokypop. [axe camoe Bomuioliee HapyIleHUE CPOKOB CyAeOHOro
pas3buparensCTBa, IPeBpaTUBILEECs HbIHE B HacTosAIee Oe/ICTBHE, HE BIle-
4eT 3a COOOM HHUKAKMX MPOLIECCYaNbHBIX MOCHEACTBUH. BOIBIIMHCTBO
npaB 0OBHHAEMOTO U II0Z03PEBAEMOr0, MHOTHE [IpaBa 3alIUTHUKA MOTYT
OBITH peann30BaHbI JIUIIb TIPH YCIOBUH CONIACHS MIIH, IIO KpalHel Mepe,
HENPOTHUBICHUST 3TOMY TOCYIApCTBEHHBIX OPraHOB, BEAYIIUX IIpoOliecc.
[pumeyarenpHO, YTO BOIPOC 00 OTBOJE 3ALMTHHKA HA CTAIHUHU IIpe/Ba-
PHUTENBHOTO PACCNENOBaHMS PEeIlalT MMEHHO MPOKYpoOp, CJIEAOBATENb,
OpraH JI03HaHUs, TO €CTh €T0 MpoLiecCyasbHble IIPOTUBHUKH (CT. 66, 67').

[Tponecc mOCTPOEH TakuM 00pa3oM, 4YTO, MO JenaM O IMPUMEHEHHU
NPUHYIATEIBHBIX MEP MEAULMHCKOTO XapaKkTepa K JyIIeBHOOOIBHBIM,
JIMIA, B OTHOIIEHUH KOTOPBIX BEAETCS PACCIIEAOBAHME, TPAKTUIECKH MO-
TYT OBITH JIMIIEHbI 3aLIMTHL, TAK KaK 3aIUTHUK JOMYCKAETCs K YIaCTUIO B
JieJie  TOJIBKO II0CJI€ YCTAHOBJCHHS (akTa MyIIEeBHOTO 3a00JIeBaHUS
(ct. 405), a 11 3TOro 0043aTENBHO POU3BOCTBO ATHTEIEHOM CYneOHO-
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MCUXHATPUYECKOM 3KcrepTussl (I1. 2 ¢T. 79) ¢ moMemeHneM B ICHXUATPH-
yeckyto 6onpHuIy. Bonpekn copepixameiicst B CT. 14 mexnapanunu o pa-
BEHCTBE I'PaXKIaH Tepel] 3aKOHOM U CyZI0M IIPeLyCMaTpHBAOTCS OOLIHp-
HBIE U HE BCEr/ia ONpaBJaHHbIe U3BSATHS U3 3TOr0 MPHUHIIUIIA — HEIpOoOH-
BaeMbIE M CTaBIIHE YK€ IIPUTYEH BO S3BILEX» UMMYHUTETHI JEITyTATOB
®enepansroro CobOpaHusi, MOACYAHOCTh TPAKAAHCKUX JIMI] BOCHHBIM
TpubyHanam,' 3aBUCHMOCTDb OKa3aHMs OECIUIaTHOW FOPHINYECKOH IIOMO-
I HEMMYIIUM OOBMHSIEMBIM H TOIO03PEBAEMBIM OT OIAaroyCMOTpEeHHsS
opraHa Jo3HaHUS WM cnepoBarens (4. 7 ct. 47). JleknapatuBHas MaHepa
IIPAaBOBOTO PETYIUPOBAHUS NPOSIBIISIETCS M B TOM, YTO, yCTAHABIMBAS P
rapaHTHi 00BHHAEMOTO, 3aKOH TYT YK€ BBOIHUT MEPEUepKUBAIOLINE ITH ra-
panTHu ucKIoueHns. Tak, HanlpuMep, TOBOPS O HEAOIyCTHMOCTH Orpa-
HUYEHHSI BpeMEHH 03HAKOMJIEHUS 0OBHHIEMOTO ¢ MaTepHaIaMH fejia [pu
OKOHYAHMUHU DAaCCJIEZIOBAHUA, OH B CIEAYIONIEH e (pase OroBapuBaeT
IPaBO CJIeI0BATEI OTPAHUYUTH 9TO BpeMs (4. 6 ¢T. 201), KoTopoe k ToMy
JKe He BKJIIOYAaeTCs B CPOK MpeIBapUTeNIbHOro paccnenosanus (ct. 133), a
BILIOTH /10 HEJABHETO BPEMEHH’ HE BKIJIIOYAJIOCH U B CPOK COHEPIKAHMSA
oj1 cTpakeit. BMecTe ¢ TeM BO MHOTHX CIIy4asx yrOJIOBHO-TIPOIECCYalb-
HBII 3aKOH MPOSIBJISET K FPaXk1aHaM U3JIHIIHIOK CYPOBOCTh, €CIIN HE CKa-
3aTh — CBUPENOCTh. Uero cTouT XoTs OBl NOIYTOPAarOAUYHBIH CPOK CO-
IepIKaHUs MO CTPasKeit, KOTOPEI MOYKET OBITH IPOJIIEH elle Ha ronro/a!
A Beflb peyub HIET O JIUIE, CYUTAIOIEMCS] HeBUHOBHBIM. 3aKOH HE HCKITIO-
YaeT NPUHIMIIHAIBHON BO3MOKHOCTH IPUMEHEHUS IPHHYIUTEIbHBIX
Mep He TOJIBKO K ITOA03pEBAEMOMY H OOBHHAEMOMY, HO TAKOKE K IIOTEPIIEB-
LIEMY U CBUJIETENIO (M3bATHE 00Pa3I0B IS CPABHUTEIIFHOIO UCCIIEI0BA-
HUS, IPUHYANTENIFHOE OCBU/ETEIbCTBOBAHHE U T. I1.).

B 3acnyry VIIK 1960 r. 1oir0 CTaBUIH TO, YTO OH YCTAHOBHJI €IHHYIO
NpoLeAypy IPOU3BOJICTBA B OTHOIIEHHWH BCEX YTOJIOBHBIX Jei. Jlake mpo-
M3BOJICTBO JI03HAHUS 1O J€JIaM, [10 KOTOPBIM CII[ICTBHE He 00sA3aTeIbHO
(ct. 120), ocymecTBiseTcs B TeX )K€ OCHOBHBIX (hOpMax, UTO U IpeABapH-
TenbHoe ciefcTBre. BoaMoykHO, B Hauane 60-X TO0B 9TO U OBUIO OmpaB-
JIAHHO IO MOJUTHYECKHM COOOPaKEHUSIM — KaK pPeakiys Ha Ipoleccy-
aJIbHbIE YTIPOIIEHYECTBA elle XKMBOW B AMSTH JIIOXU CTAIMHU3MA, HO B
JaJIbHEHIIeM Takoe eMHCTBO CTalo aHaXpoHu3MoM. He yduteiBanocs,
YTO €MHBII MOPSIOK CYIOIIPOM3BOACTBA M3 BCEX EBPOIEHCKHX TrOCy-
JIapCTB COXpAaHsJICS TONbKO y Hac. Ero mcrons3oBaHME IO BCEM Ienam
CBS3aHO C KPYIHBIMU MaTepHaIbHBIMU 3aTpaTaMH, KOTOpbIE HE MOTYT Ce-
Oe mo3BOIMTH Aaxke OoraTele 3amaaHble CTpaHbl. B pesynbrare normartu-
YEeCKOH HPUBEP)KEHHOCTH YHUBEPCATLHOMY NPHHIUITY MbI HAZ0JTO JIH-
HIWIKHCH YHPOILIEHHOTO, YCKOPEHHOIO TPOU3BOACTBA, TAaKUX ero Gopm,
Kak cyneOHBIN NpHKa3, HEMOCPEACTBEHHBIH BBI30B 0OBUHAEMOIO B CyI,

! Heine o NOACYAHOCTH IpakKAaHCKHX JIHIl BOCHHBIM Cy/1aM TOBOPDHTCA B I1. 3cr 7 3a-

koHa P® «O BoenHsbIX cynax Poccuiickoit @enepaunny ot 23 urons 1999 r.
2 CM.: 3akoH PD «O BHECEHNM U3MEHEHNH U NONOTHEHMI B cTaTthi 26, 97, 133 Vro-
JoBHO-TIponeccyansHoro koaekca PCOCP» ot 11 nekabps 1996 r,
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CyMMapHOe IPOH3BOACTBO U T.10. JInmb B 1992—1993 rr. nen Tponyscs:
OBLIM TIPMHSTHI 3aKOHBI, BBosImMe B YIIK equHONMYHbIA HOPSIOK pac-
CMOTpPEHHS CY[ABSIMH JeNl HEKOTOPhIX KaTerOpHil, KaK, BIPOYEM, H IMPO-
(ecCHOHANBHYIO KOJIETHIO M3 TPEX CYAEH U Cy/I MPUCSHKHBIX IO IeJIaM O
HanDoJiee OMAacHBIX MPECTYIUICHHUSX, MOACYAHBIX BTOPOMY 3BEHY Cyne0-
HOH CHCTEMBI.

«AXWIIECOBOU ISATOM» COBETCKOTO YTOJIOBHOTO IIpOLlecca SIBUIOCH
npeHedpekeHre NPHHLUIIOM HelOCPeICTBEHHOCTH UCCIIeOBAHUS JOKa-~
3atebCTB. Bee ero 3HaueHue ObUIO CBEICHO K OaHAIBHO 3BYJAaIllUM B Ce-
peruHe XX B. CEHTEHIMSM THIA: CyJ 0053aH MONPOCUTH HOACYIUMOIO,
CBHJETENEH M APYTHX JIHII, 3acIyliaTh 3aKJII0OUeHHe dKCIIEPTOB, OCMOT-
peTh BEIECTBEHHBIC [OKA3aTeNbCTBA M OINACHUTH MOKYMEHTH (4. 1
cr. 240). Bpsin nu xoMy-HUOY/b M3 CyA€H NpueT ceifyac B rOJIOBY «Ha-
CTPOYHMTHY» IIPUTOBOP B IyX€ PO3BICKHOIO IIpoliecca IpsMo 0 MaTepua-
JTaM TIPEBAPHUTEILHOTO pacCiIeooBaHus, 03 BCIKOro cynedHoro pa3bu-
patenscTBa. B 1O ke Bpems B YIIK He HalIM 3aKperUieHus TaKHe BaK-
Helilue mpaBa 0OBUHIEMOrO, BEITEKAIOIIUE U3 JAHHOIO IPHHIIMIA, KaK
[paBo Ha OYHYIO CTABKY CO CBUIETENIIMH OOBHHEHHUS; TIPABO HA BHI3OB U
J0NpOC CBHUIETENCH 3al[UThI «HA TeX )K€ YCIOBUAX, KaKHe CyNIeCTBYIOT
I CBUZIETENEH, IIOKa3hIBAIOIIMX [IPOTHB HEro» (1. «ey ctT. 14.2 Mexny-
HapoIHOTO ITAKTa O TPaXkJaHCKUX U ITOJUTHYECKUX ITpaBax 1966 r.); 06s-
3aHHOCTb CIENOBATESI U Cy[a CTPEMUTHCS K MOIYICHHUIO J0KA3ATE/ILCTB
MepBOHAYAIbHBIX, HE OTPaHMYHBAsICh IPOU3BOAHBIMU. Bonee Toro, Yka-
3om [Ipe3uguyma Bepxosraoro Cosera PCDCP ot 24 suBapst 1985 . cyny
Ob110 IPEOCTABICHO MIPABO B CIIy4yae OTIOKEHHS pa3dupaTeabCcTBa fea
«JIONPOCHTH SIBUBIIMXCS CBHIETENeH, dKCIepTa WIH CHElHAIHCTa, HO-
TEpIEBLIET0, TPaykAaHCKOTO MCTLA, IPAXKIAHCKOIO OTBETUHKA HIM HX
npejcTaBuTenei» (4. 2 cr. 277) ¢ TeM, 4TOOHI B JaabHEHIIEM 0CBOOOIHUTH
HX 0T y9acTHsI B [IeJIe U OTPAaHMYUTHCS JTHIIb OIVIAIICHIEM HX MOKa3aHHH
(4.3 cr. 286). D10 CyIIECTBEHHOE OTCTYIIIIEHHUE OT IAHHOTO MPHHIMIA (HEe
TOBOPA Y2Ke O TOM, 4TO JAOIPOC MPEeACTaBUTENEH €CTh HOHCEHC).

VIIK PCOCP usomper mo ¢opme, HO OPOH OpocTo yoor 1o coxep-
xkannio. [Ipesxae Bcero 910 kacaeTcs JOMOIHUTEIBHBIX IPAB U rapaHTHil
U1 JTHIL, KOTOPBIM TPO3UT IPUMEHEHNE CMEPTHOM Ka3HHU. KOJIb CKOPO MBI
6e30roBOPOUHO €llle He FOTOBBI 0TKa3aThCs OT «us gladii» — 3Toro apes-
HEro «IpaBa Meday (MOpaTopHid Ha CMEPTHYIO Ka3Hb €CTh [TOJIyMepa), 4To
Memalo 00CTaBHUTh ero MPUMEHEHHe TAKUMHU IOIOIHHTEIBHBIMH IIPO-
LeccyalbHbIMHM YCJIOBUAMH, KOTOPBIE CBOIAT K MHUHHMYMY PHCK Cyne6-
Hoii ombku? YIIK PCOCP u3 Bcex rapaHTHii O0GHOTO pofia BOCIPH-
HsiJl TOTBKO OJIHY (XOTS M BECbMa BaXKHYI0) — 00s13aTe€IbHOE y4acTHE B
Jene 3aMTHAKA (1. 5 4. 1 cT. 49). 3a 60pTOM OCTaIUCh TAKHE MEPHI, KaK
06s3aTeNIbHOE [POBEJIEHNE CY1eOHO-TICHXHATPHYECKOH U CyneGHO-TICH-
XOJIOTHIECKON IKCIIEPTH3 TMYHOCTH OOBUHAEMOTO0, 0013aTeNbHbIH, B CH-
Jy 3aK0HA, AIleJUIAIMOHHBIN MEPecMOTp IPUIOBOPA B YCIOBHSIX HEMOC-
PEJICTBeHHOTO MCCIIEJOBAaHMS 0Ka3aTeIbCTB, HEIPEMEHHOE paccMOTpe-
HUe [0 KaXIOMy Jely BOIpOCa O HNOMMJIOBAHHH HIH CMSATYCHHU
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HakazaHus. IT0 TeM Oojee HEOOXOAUMO, UTO B CT. 6.4 MexayHapoagHOro
HaKkTa O IPaKIAHCKUX M MOJMTHYECKHX IIPaBax CKAa3aHO: «...aMHHUCTHS,
MOMHJIOBAHHUE WM 3aMEHA CMEPTHOTO IIPUTOBOPA MOTYT OBITH JapOBaHbI
BO Beex ciydasx». YIIK PCOCP He 3arparuBaer BOIPOCOB O BbIfade
HHOCTPAaHHBIM TOCY/1apCTBaM JIUL, OOBHHIEMBIX HIIH OCYXXIECHHBIX 3a CO-
BEpIIEHNE MPEeCTYIUICHUH; 0 BOCCTAHOBICHHH YTPAYEHHOTO MPOM3BO/I-
CTBa IO [e]ly; B HEM OTCYTCTBYET IPOLIEAypa BO3MEIIEHHs TpakaaHaM
yiep6a, MPUYINHEHHOTO UM HE3aKOHHBIMH M HeODOCHOBaHHBIMH Ieii-
CTBHSIMM OPTaHOB MpeIBAPUTEIBHOTO PACcClieIOBaHUS, IPOKypopa, cyaa
(c1'58"Y).

Brpouewm, outu Bce nepeuncnentsie Hegoctatku YIIK PCOCP ume-
10T HE CAMOCTOSITeNIBHBIH, a IIPOU3BOAHEIH XapakTep. Eciau B AByX citoBax
Ha3BaTh UX MEPBONPHYHHY, 9TO OyleT ycTapeBUIMH, JaXe apXandeCKui,
THII POCCHICKOTO IPOIIecca, OTPAsKAIOIIHI Te COLHATBHbIE U ITOJTUTUYEC-
KHE Peasii, B KOTOPBIX eMy IPHIIUIOCH PA3BUBATHCS HA IPOTSHKEHUH ITPH-
Onu3uTensHO cemuaecsTH yeT. COBEeTCKHI yIOJIOBHBIH IpoLecc, Hayu-
Hasl, IO KpaiiHel Mmepe, ¢ 1928 r, uMen BeCbMa JKECTKYIO CMELIAHHYIO
bopMy: npeaBapUTEIbHOE PACCleIOBAHUE B HEM PO3BICKHOE, a CynebHoe
pa3buparenscTBO — coctazarensHoe.! [Ipu 3ToM HemocTaTok mporecca
(paHIy3CKOro THIIA, COCTOALIMN B OOBUHUTEIBHOM KPEHE CIEICTBEHHO-
I'0 Cy[bpH, B HeM eile Gosee ycyryOuics 3a cueT (hakTHIeCKON MOAMEHBI
TIPEABAPUTENHHOTO CIEACTBHS JO3HAHUEM, KOTOPOE MOYEMY-TO TIPOIOI-
xatoT umeHosath cieactueM. YIIK PCOCP 1960 r., HecMoTpst Ha ero
BHEIIHHI «IeMOKpPATHYECKHI» OIECK, COXpaHMI 3TO «PEBONIOLIMOHHOE
3aBOEBAHKE», KOTOPOE B OCHOBHBIX Ye€pPTaxX MPOCYIIECTBOBANIO A0 HAIIMX
JiHei. PO3BICKHBIE MPH3HAKH HBIHEIIHETO YTOJIOBHOTO CYIOTIPON3BOCTBA
Poccuu mposiBisiroTest B cueayromeM. Ha gocyneOHbBIX CTaquax «X03su-
HOM IIPOL[ECCa» OCTACTCS MPOKYPOP — IVIABHBIH HOCUTENb (PYHKITHU yTO-
JIOBHOTO mpecnenoBanus. CienopaTesib, KOTOPOMY OT IPEKHETO pekuma
OCTAJICS JIMIIb KJIACCHBIN YMH M 3BaHHE O(HIepa FOCTHINH, IpEacTa-
BUTEJIEM Cy[IeOHOM BIIACTU HE ABISETCS, OH €CTh MO-IPEKHEMY «MAJICHB-
Kuii TIpokypop». Mexay rocyaapcTBEHHBIM OOBHHHUTENEM U OOBHHseE-
MBIM HET HeHTPaIbHOTO M HE3aBHCUMOTO0 apOUTpa, epe/ JIUIOM KOTOpPO-
IO IpEeIbABISUIOCH Obl OOBHHEHHME M HCCIENIOBANNCH CyHeOHBIE
nokaszarenscTBa. [Ipy 5ToM opral paccneqoBaHus, KOHEUHO, He paBeH 00-
BrHsIeMOMY. OH cyObeKT, a 0OBHHIEMBIH — O00BEKT UCCIIEOBAHMSA H YII-
paBnenus. X Henb3s Ha3BaTh CTOPOHAMH, JaXe€ €CIH OOBHUHAEMBII
II0J163YETCS IOMOILBIO 3aIUTHUKA, — BEIb OOBHHUTEH MOXKET HCIIOJIb-
30BaTh HA NPEBAPUTEIBHOM CIEACTBUH TAKHE CPECTBA, KOTOPhIE 3a1lU-
Ta HE MOJKET TaM HAHTH BBHY CBOEH BTOPOCTENEHHOH POJIM B 3TOM IPO-
u3BoacTBe. Peann3anys O0IBIINHCTBA IIPaB 0OBUHAEMOrO U 3al[UTHHKA,
KaK y’Ke€ 0TMeJaJIoCh BBIIE, IIOCTaBIE€HA B 3aBUCUMOCTD OT yCMOTPEHUS
OpraHOB YTOJOBHOTO MpeciefoBaHusi. 3[ech HET M CHOpa CTOPOH Kak

! Cwm.: Cmpozosuu M. C. Kypc coBeTckoro yroiiosHoro nponecca. M., 1957. C. 87.
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JBHTATeNs MPOIecca, a eCTh PacCIeOBAHHE 0OCTOATENHCTB Aea B CHILY
npuHIENa OQUIHATEHOCTH. BCe OCHOBHBIE pelleHus Ha TIPeIBapUTENb-
HOM CJICJICTBHH, B TOM 4HCJI€ FOPHCIUKIIMOHHOTO XapaKkTepa, IPUHUMAET
OpraH paccieqoBaHUSA U MPOKYPOp, KOTOpEIE TaKUM 00pa3oM 3aMEHSIIOT
CYI, FOCTHUIIHIO.

ITockonbky OOBHHEHME NPEIBIBISIETCS HE MPOCTO OOBHHHTENEM, a
«OOBUHHUTENEM-CYbEH», OHO JHINAETCS COCTI3ATEIbHON IPUPOIBI yTo-
JIOBHOTO MCKa M MPUOOPETAET 3HAUYEHHE NePBOro O(UIIHATBEHOTO BBIBOA
0 BUHOBHOCTH MPUBIIEKAEMOTO K YTOJOBHOW OTBETCTBEHHOCTH jiuna. [1o-
9TOMY 3H€Ch, KaK U IMOJOKEHO B PO3BICKHOM Ipoliecce, 00eCIeHnBaeTCs
MPE3YMITIHsI HeBUHOBHOCTH — BEJb COIJIACHO el O(uIMaibHOe PH3HA-
HHe 0OBHHSIEMOT0 BHHOBHBIM JOJDKHO COCTOSITHCS HE paHee ueM OymeT
BBIHECEH U BCTYIIUT B CHITy OOBHHHTEIBHBII NpUToBOp cyna. He 3aech mu
CIIEflyeT UCKAaTh O0BSICHEHNE TOMY (DaKTy, 4TO IIPE3yMIILIHs HEBUHOBHOC-
TH HHKaK He MOXeT IPOOUTHCS B YTOJOBHO-IIPOLECCYaNbHBIH KOTEKC
PCOCP? PeansHO B pOCCHICKOM YTOJIOBHOM IIPOLIECCE JIMIIO MOXKET Ipe-
TEH[I0BaTh HA CTATYC HEBUHOBHOTO JHIIb J0 33JePiKaHuUs, IPUMEHEHHS K
HEMY MEpBI IIPECeYECHHUS HIIN BEIHECEHUS IOCTAHOBIICHHUS O IIPHBJICYCHUH
€ro B KauecTBe 00BHHAeMOTO0. M TONBKO B caydae peabuInTaliui OHO CHO-
Ba MOKET CYMTATHCS HeBUHOBHBIM. K COKaneHuIo, B IPOMEIKYTKE MEKIY
HA3BAaHHBIMH aKTaMH 3TO JIMI[O IPAKTUYECKHU YK€ HE CYUTACTCS HEBUHOB-
HBIM, XOTS BBIBOJ O €T0 BHHOBHOCTH M HOCHT IIPEABAPHUTENILHBIN Xapak-
Tep. IMEHHO 3TO OTKPBIBAET ITyTh K JUIUTEJIBHBIM CPOKAM TOJICIIEICTBEH-
HOT'O apecTa, a TO U 3a/IepyKaHus, B 4YEM M COCTOWT, HABEPHOE, IPUYMNHA
yauBUTensHOM r1yxoThl Y IIK kK rpoMOrnacHbIM ofaM B 4eCTh 9TOH 3HaMe-
HHUTOH mpe3yMnuuy. Bens nHave nocie apecta 0OBUHAEMOrO CIEA0BAJIO
OBl CyAUTH KaK MOXKHO OBICTpee — HeNb3s ke 0e3 cyeOHOro npurosopa
coziep)Karh MoJ CTpaXkel Toro, Kro cumraercs HesumHOBHbIM! Ho Torma
CPOKH pacciefoBaHusA cTald Obl HATOMHHATE LIATPEHEBYIO KOXKY.

He cB0oOORHBI OT BIUAHHS PO3BICKHOTO Hadala U cyneOHble CTauu.
Jlo He[lTaBHETO BPEMEHHU 3TO BBIPAXKaIOCh B CMEIIEHHH IIPOLECCYaTbHBIX
GbYHKIH# FOCTHIMH H YTOJIOBHOTO IpecieaoBanus. Tak, B COOTBETCTBUU
cocr. 3,109, 112, 255,256,418 YIIK PCOCP, cyn 6but 0651321 BO30YK-
JaTh YTOJOBHBIE [IeJ1a, TOM YUCJIE U B OTHOIIEHHH OIpPE/eIEHHBIX JIHII,
YTO SBIAETCS IO CYTH HadaJdbHOH (pa30i yroJOBHOIO IpecieoBaHHUs.
[Ipu otxase npokypopa ot obBuHeHus YIIK PCOCP npeamnuceiBai cyny
TIPOOJDKUTH pa3dupaTenseTBo Aena (4. 4 ¢T. 248), To ecTh (PaKTHIECKH
6pats Ha cebs dyHKiHI0 00BUHEeHU. Hepenko mogodbHoe cMemmenue yc-
MAaTPUBAETCS U B TaK HA3bIBAEMBIX AUCKPEIIMOHHBIX ITOJIHOMOYHIX Cya
110 JIOTIPOCY MOACYAUMOro, ceuaerenei (ct. 280, 283, 287), ycranopme-
HHUIO TOpSIIKa MCCIENOBAHMUA [oKa3aTenbcTB (CT. 279), BBI30OBY HOBBIX
cBuzereneii (1. 4 1. 276) no ceoeMmy ycmoTpennio. Ha Bompoce 06 ax-
THBHOCTH Cy/a CTOMT 3a0CTPUTh BHUMaHHE BBHUJY €r0 0CO00# BaKHOC-
TH Kak g 06sexTHBHOM onenky YIIK 1960 r, Tak u ans nepcrnexTun
peopMUpPOBAHUSA POCCUICKOTO CyAOTPOU3BOACTBA. AKTHBHOCTE CyJa
MHOIJA PacCMATPHUBAIOT KaK aTpHOyT po3BICKHOrO nponecca. Ha stom

200



OCHOBAHHHU 3afady cyaeOHOH pedOopMbl BHIAT B PE3KOM OTpaHHUYECHUH
npunuuna ex officio B gesrensHocTH cyna.! Ha Hamr B3misih, maHHbIH
BOIIPOC HE MMEET OHO3HAYHOTO PEIIeHUs], IPUTOJHOTO «IUIS BCEX Bpe-
MeH 1 HaponoB». Kak yjke 0TMeqanoch BHIIIE, B OMHAX HCTOPUIECKHX yC-
JIOBUSAX aKTHBHOCTD Cyla AEHCTBHTEIHHO MOXXET UMETh PO3BICKHYIO TIO-
JIOTUIEKY, B IPYTUX — OBITH IPOSIBICHUEM IyOIHIHOM COCTA3ATENBHOCTH.
BaxHo, uTo0bI cyq ObUT (paKTHUECKH HE3aBUCHM OT HCIOJHHTEIBHOH
BJIACTH, He OB €€ NPOMOJDKEHHEM, a 3TO BO3MOXKHO JIMIIb IIPH ITOJIHOH
robeie B COOTBETCTBYIOILEH IIPaBOBOM CHCTEME HIEONIOTHE KOHCTUTY I~
onanu3ma. Ilpu 3ToM cnemyeT pasnuyars HHUIMATHUBY, aKTHBHOCTH Kak
HCTOYHHK J[BH)KEHHS YTOTOBHOTO Jiena (TaKasi aKTHBHOCTE IIPOTHBOIIOKA-
3aHa B COCTS3aTENIbHOM IpoIecce JI000My Cyly M YMECTHA JHILb ISt
CTOPOH) M aKTHBHOCTb, B KOTOPO#l TIPOSIBIIIETCS CTPEMIICHHE YCTAHOBUTD
UCTUHY. B Taxol akTMBHOCTH [71s1 HE3aBUCHMOTO Cy/ja HET HHUYETO 3a30p-
HOTO, TOCKOJIbKY MCTHHA — OCHOBa IpaBocynus. Ecim xe cyn 3aBucum,
aKTHBHOCTH €My B CaMOM Jelie IpoTHBonokazana! CienoBare/ibHO, BECh
BOIIPOC B TOM, HE3aBUCHMBI JIM poccuiickue cyapu? OH CIUIIKOM cepbe-
3€H U MHOTOCTOPOHEH, 4TOOBI pelaTh ero IoXo/s, OOHAKO €CIIH TOBOPHTH
0 DIaBHOM MPEIIOCHIIKE CyAeHCKOH He3aBUCHMOCTH — pa3/ie/IeHHH BJIa-
CTEM, TO MOYKHO YKa3aTh 371eCh Ha TO, 4TO OOJIBIIHHCTBO CYHEH, 38 HCKITIO-
YEeHHEM TJISHOB BBICIIUX CYIOB, Ha3HAYAr0TCs poccuiickuM [pesumen-
ToM (cT. 128 KoHCTUTYIMH), KOTOPBIH IOPUAMYECKU U (PaKTHISCKH SB-
JsAeTCs IIaBOH UCHOIHUTENBHOM BinacTy. Takum oOpa3oM, IPUXOIUTCS
KOHCTaTHUPOBATh, YTO HAJl CO3MAHMEM JIEHCTBUTEIBHOTO MIPABOBOTO OC-
HOBAHMS Ui AKTUBHOCTH POCCHMCKHUX CyIeH B yrOJIOBHOM IpoIecce
eIe Hy>KHO OCHOBATENIBHO MOTPYIUTECS.

[Tomumo nazBauubx Beie, B YIIK PCOCP u B psze npyrux 3aKOHOB,
COAEPKAIIUX YTOJOBHO-IPOLECCYaNIbHBIE HOPMBI, COXPaHIETCsI HEMAJIo
MeHee CYIIeCTBEHHBIX aKCECCYapOB PO3BICKHOTO MOPS/KA, CBA3aHHBIX TO
¢ mpoleccyaabHONH OOpSOHOCTBIO (HAIpaBiICHHE MOACYAUMOMY KOIIMH
0OBHHUTENBHOTO 3aKIIFOYEHHS CYAbeH, a He CIIeI0BaTeNeM HIH IIPOKYPO-
poM — CT. 237), TO C TEpMUHOJIOTHYECKUMH 000POTaMH, OTITHIAIOITAMH-
cst 0coOBIM MHUETETOM Mepe] TOCYTAPCTBEHHBIM OOBUHEHUEM: 3aKIIOHE-
HUSA TIPOKYpOpa MO BOZHHUKAIOUIMM B CyneOHOM 3acelaHHd BOIPOCaM B
IIPOTUBOBEC MHeHuaM 3aluTHHKA (CT. 248, 249), Haa30p mpoKypopa 3a
3aKOHHOCTBIO X 000CHOBAaHHOCTHIO CyAeOHBIX akTOB (CT. 32 3aKoHa 0 1po-
Kyparype P®) u T.1.

B nenom YIIK PCOCP 1960 r. MoxKHO 0XapaKTepu30BaTh Kak HOpMa-
TUBHBIN aKT 3IOXH aBTOPUTAPHOTO MOJUTHIECKOTO PEXKMa, pealnu3yro-
Ui CIIeICTBEHHO-PO3BICKHOM THIT CY/IOTIPOH3BOCTBA, BHEIIHE 00JIeUeH-
HOTO B HEKOTOpHIE cocTsa3aresibHble (opMbl. ET0 OCHOBHBIME HEHOCTAT-
KaMH SIBJIIOTCS OEKIApAaTHBHOCTH M JE€MAarorHYHOCTh, pPa3ayTas poJib
rOCYIapCTBEHHBIX OPraHOB, CMEIICHHE IIPOLEeCCyanbHbIX (DYHKIHI, SB-

1 Cwm.: Iempyxun H. JI. CoctasarensHocTh U npaBocynue, ¢. 130, 131,
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HBII TIepeBeC YroJIOBHOTO Mpeciel0BaHNs Hall 3alllUTOH, IpUHIKEHHAS
POJIb THMYHOCTH, HETHOKOCTH MpoLeccyanbHbIX popM. Kak pesynsrar Hu3-
KO€ Ka4eCTBO IMOArOTOBKH JIe]I i OOBUHUTENBHBIN YKIIOH B AEATENBHOCTH
He TOJIBKO CIIe/IoBaTeNei, Ho u cynei. He ciryuaitHo 3ByduT TpeBora B 00-
30pax CyaeOHOW MPaKTHKH: «...Hanbojiee pacripoCTpaHEeHHBIM OCHOBA-
HUEM OTMEHBI IPHTOBOPOB OCTAETCS HETIOIHOTA IIPEABAPUTENHLHOTO H CY-
1e0HOrO CIEACTBUS, OMHOCTOPOHHOCTD B MCCIIE0BAHMU OOCTOATENBCTB
Jlena ¥ OLIEHKE [10Ka3aTe/bCTB. .. IPOBEpKa B MOPAAKE HAA30pa Aeil, KakK U
KaCCaIl[MOHHAS PAKTUKA, CBUIETEIBCTBYET O TOM, YTO Cy/Ibl OILYCKAOT
He00OCHOBaHHBIE OCYKIEHUS rpaxcaany».! Koneuyno, Obu10 051 HAUBHBIM
YIPOLIEHYECTBOM CUYHTaTh HecoBepuieHcTBa Kojekca eIHHCTBEHHOM
OPUIHHOM BCeX HecyacTHi. OIHAKO HECOMHEHHO JIPYT0o€ — €ro Ae(eKThl
00yCIOBIEHBI TEMH XK€ (PaKTOpaMH, UTO U KPU3HUCHBIE ABJICHUS B COBETC-
KOM H ITOCTCOBETCKOM poccuiickoM obmiecTse. B ocHOBE cBOE# 3TO T'H-
nepTpodHpPOBaHHAS POJIb TOCYHApCTBA U BIIACTHO-aMUHHCTPATUBHBIX
METOJIOB PEryJIHPOBaHMUS, JIMIIAOIAsT 0OIECTBO CTUMYJIOB K CaMOpa3BH-
THIO, OIOPOKpAaTHYECKUE TPALULIUH YIIPABICHUS, [IOTAYHBAIOIINE TOCY-
JapCTBO U pa3Bpallaioliye Hapod. DT0 BeUHAs PAa3ABOCHHOCTh «0CO00-
TO», «BOCTOYHO-3aIIaHOrO» IyTH Poccuu, KOTOpHIH, Kak Ternepb OKOHYa-
TEAbHO CTAJO SICHO, CIIOCOOEH 3aBECTH €€ B HCTOPUYECKHMH TYIHK.
HeoOxomumo HakoHeI[ cenars BHIOOp. YTOJIOBHOE MPaBOCYAHE B 3TOM
CMBICTIE HE HCKITtoueHue. Henb3sa Hel0OLeHHBATh €10 3HAUSHUSI AJIs COLIH-
abHO-TIOTUTHYECKOTO COCTOSHUS 00IecTBa. YTOJOBHbIN IIpOLece N0~
JKEH M3THATh apXau4ecKue PO3BICKHBIE JIEMEHTHI KaK M3 Npe/iBApUTEIIb-
HOT'O pacClieI0oBaHus, TaK U U3 Cy/1a, 00eCIIeuHB peaIbHbIE IPaBa TMIHOC-
TH W COCTA3aTEIbHOCTh B COHYETAHUM C Pa3yMHOH AaKTHBHOCTBIO H
HEe3aBHCUMOCTBIO CyZa.

§ 3. CYAEBHO-IIPABOBASI PE@OPMA B POCCHUH
M TUITOJIOI' WS ITPOLECCA

Pemmnth 3a7a4y MONEPHHU3AIMH HAILIETO YIOJIOBHOTO CYAONPOU3BO-
cTBa ObLIa mpu3BaHa cynedHas pedopma. [Tepsrie ee maryu ObLIH ClienaHbl
ente B konme 80-x — Havyane 90-X rofmoB COIO3HBIM 3akoHoareneM. CHa-
gana OCHOBaMH 3aKOHOZAATENIBCTBA O CyHOycTpoHcTBe OT 13 HoA6ps
1989 r, a 3arem 3akonom CCCP ot 10 anpens 1990 . «O BHeceHuH H3Me-
HeHuH u nononHeHni B OCHOBBI YTOJIOBHOTO cynonpoussoiacTea Corosa
CCP u cor3HBIX pecrmyOnuKy odomy oOBHHSIEMOMY OBIIO AapOBaHO
MIPaBO MOIH30BATHCS TIOMOINBIO 3AMIMTHUKA ¢ MOMEHTA NpPEIbSIBICHUS
obBuHenus. Takoe e IpaBo BIEPBBIE OBIIO NPEIOCTABIEHO H MOA03PE-
BaeMOMY TIpH 3aepkanu i apecte. [Ipapaa, ecinu B OCHOBaX 3aKOHO-
JIaTeNIhCTBA O CYA0YCTPOUCTBE FOBOPUIIOCH 00 yHaCTHH 3aIIUTHHKA YIKe C

! Bronnerens Bepxosroro Cyna P®. 1995. Ne 11. C. 15.
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MOMEHTa 3a7iep>kaHus ¥ apecrta (4. 1 ¢T. 14), To B mpoleccyars-HOM 3aKoHe
ot 10 ampens 1990 r. muranka Ob1a TOBBILEHA — 3AIMTHHUK JOIYCKAJICS
JIMIIB C MOMEHTA O0OBSBICHUS MMOA03PEBAEMOMY MIPOTOKOJIA 3aepiKaHus
WM TIOCTAHOBJIEHUS 00 apecTe, «HO HE M03Hee IBAALATH YeThIPeX 4acoB
¢ MOMeHTa 3azxepkanus» (4. 1 ¢T. 22 OCHOB yIrOJOBHOTO CYIONIPOU3BOJI-
cTBa B pemakmuu 1990 ).

3arOMHUM HIOQHC OTHOCHUTENIBHO 24 4aCOB — OH CTaHEeT s0JIOKOM pas3-
J0pa B TONIKOBaHUM 3TOV HOPMBI Ha BCE IIATH IMOCNIEAYIOIHNX JIeT. JJaxke B
1994 1. B cepbe3HOM JKypHAIIE MOKHO OBIIIO BCTPETHTH CETOBAHMS YBaXKa-
€MOT0 YYEHOrO Ha TO, YTO «3aIep)KaHHbIH JIUIIb CILYCTsS CYTKH MOYKET
BCTPETHUTHCS C 3AIUTHUKOM. DTOT CPOK Ype3BhIFaitHo Benuk».! Ho Bens
B YIIK PCOCP nBagnaTuyeTsIpexyacoBOil «Taiim ayT», JaHHBIH OpraHam
IIPeIBAPUTEILHOTO PACCIE0BAHMS C CNMHCTBEHHOH IENBI0 — YTOOE
OHH YCIIEJH AONIPOCUTH IIOA03PEBAEMOro eIie A0 CBUAAHUS C 3alUTHH-
xoM, (hakTruecku He nonan! BecpMa papukanbHeM 3akoHOM «O BHece-
HUHM HM3MEHEHHUH U JOMOJHEHUH B YTOJOBHO-TIPOLECCYaTbHBIH KOIEKC
PCOCP» ot 23 mast 1992 1. akiieHT OblI CMEIIEH: BMECTO IIPaBa OPraHoB
paccre0BaHKs B IIPOKYpOpa JOIYCKaTh (MM HE JIOIYCKATh) 3alUTHHKA
TIOJI03PEBAEMOTO I10 CBOEMY YCMOTPEHHIO B TeUeHHE 24 HaCOB C MOMEHTA
3a[epKaHus TOSBUIOCH TIPABO IIOA03PEBAEMOT0 M OOBHHSIEMOr0 HACTaH-
BaTh HAa y4YacTHH B JeJe HMEHHO M30paHHOrO MMM 3aLIUTHUKA TAKXKE B
IPOJODKEHHE 24 4acoB, HO AHATIOTMYIHO TOMY, KaK OOBHHIEMBIN MOXET
5 CYTOK OXHIATh CBOErO 3aIMTHHUKA IIPH BBIIOJIHEHUH TPeOOBaHMI
ct. 201 VIIK. [pyroit cyTOYHBIH CPOK OBLI IPEAOCTABIECH 3aBEAYIOIIEMY
FOPHINYECKON KOHCYIBTAITHEH WK IPe3UANyMY KOJUIETHH aJIBOKATOB IS
BBIJICJICHHS 3AIMTHIKA C MOMEHTA ITOTY4eHHsI COOTBETCTBYIOLIETO YBe-
nowtenus. Takum 0Opa3oM, HEBUHHOE, Ha IEPBbIH B3I, H3MEHEHHE
aKIleHTa Ha Jieie 00epHY/I0Ch TeM, YT0 OOBHHSIEMBIH B IPUHIIUIIE TTOJTY-
YHJI BO3MOXKHOCTE Pa3roBapUBaTh C OOBUHEHHEM YK€ Ha IPYIOM, I0pH-
IUYECKOM s3bIKe. CBHAAHUSA C 3aIIUTHUKOM HaequHe U 0e3 orpaHmye-
HUS KOJIMYECTBA H MPOAODKUTEIHHOCTH OBUIO 3alPEIeHO CTaBUTh B 3a-
BUCHUMOCTb OT TNPEABAPUTEIBHOIO JONpOca IIOA03PEBAEMOr0 HIIH
obBuHsAemoro (4. 5 cr. 51 YIIK).

CeroaHs cOBEpLIECHHO ICHO — CYTOYHAs OTTSXKKA BCTPEYH C 3aIUTHH-
KOM BOBCE HE BBITEKAeT M «U3 comocTaBieHus cT. 47 u ct. 122 YIIK».
ITpenycmotpennsiii 4. 3 ct. 122 VIIK 24-yacoBoii CpOK OTBEAEH Oprany
JIO3HAHUS JTUUIb JJ1S1 TOTO, YTOOBI MUCEMEHHO COOOIIUTE O 3aepyKaHuu
MIpOoKypopy. M3 3TOro He cienyeT, 4To BCE 3TO BPEMSI MOKHO TSHYTh C CO-
CTaBJICHUEM [IPOTOKOJIA, MHAYE 3aePKAaHHOMY IPHIETCS MIPOCTO IIPEI0-
JKUTH HOTYJISITh 4O TOTO MOMEHTA, TIOKa €r0 HAaKOHEL COOepyTCs B3ATh MO
cTpaxy. Jlemo B TOM, 9TO OCHOBaHHEM U1 BOIBOPEHUS IIOJ03PEBAEMOTO
B IBC, Kak 370 BbITeKaeT U3 cogeprkanus 4. | ct. 5 3akona PO «O comep-
JKaHHH [0 CTPAXKEH IMO03PEBAEMBIX Y 0OBHHAEMBIX B COBEPILEHUH Mpe-

! Casuyxuii B. M. YronosHsIi npotiecc Poccuut Ha HOBOM BUTKe AEMOKpaTHH, ¢. 99.
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CTYIIICHHID, SIBISETCS MPOTOKON 3ajepkanus. CienoBaTenbHo, MpoTo-
KOJI COCTABJIAICTCS ellle 0 IOMEIIEHHUS [10103peBaeMoro 1oz crpaxy. Ho
TaK KaK 3TO [POTOKOJ CIEICTBEHHOI0 AeHCTBUA — 3aepiKaHus, OH HOJI-
eH, comtacHO cT. 141 YIIK, ObITh POYMTAH HETIOCPEICTBEHHO TOCIE
€r0 COCTaBJIEHUS YYaCTHUKAM 3TOTO CIIEICTBEHHOIO AEHCTBUSA, U B IIEp-
BYIO 04Yepeab MOJ03PEeBaAEMOMY.

[Tonygaercs, uTo 0OBABIATE IPOTOKOJ 3aEPIKAHUS [TOJO3PEBAEMOMY
HAaJIO elIle A0 BOABOPEHHS €T0 IO/ CTPaXKy, @ 3TO O3HAUAET: H30paHHBIH HM
3AIIUTHHK, €CIIM OH (PaKTHIECKH MOKET TIPUCTYITHTD K UCTIOJHEHHIO CBO-
UX 00S3aHHOCTEH, JODKEH OBITh AOMYIIEH K yJacTHIO B [elie He Yepe3
24 gaca, a cpazy e 1ocie ohOpMICHHUS 3a/IepKAHHUSL.

[Tonoxenue crano emie 6oee OCTPLIM MOCIE Pa3bsICHEHUS, JaHHOTO
ITnenymom Bepxosroro Cyna P® B . 17 noctanosienust Ne 8 or 31 ok-
T0pst 1995 1. «O HEKOTOPEIX BOmpocax npuMeHeHus cynamu Konerury-
1un Poccuiickoit depepaninyt Npy OCYIIECTBICHUH IPABOCYANAY, O TOM,
YT0, €CJIM B HAPYILIEHHUE Ha3BAHHBIX [TPABMJI 3ALLIUTHUK HE IIPUBIICYESH IS
OKa3aHMs TOMOIIM ITOJ03PEBAEMOMY MM OOBHHSIEMOMY, BCE IOJIyYeH-
HBIE B pe3yNbTaTe CIEACTBEHHBIX AEHCTBUI C X ydacTHEM AO0Ka3aTelb-
CTBA TEPSIOT IOPUANIECKYIO cry. [TMKaHTHOCTD CHTYallHu 3aKJIIOMAeTCs
B cnexyromem: 4. 1 ct. 47 YIIK npenronaraer, Kak Mbl TOIBKO YTO BHAE-
JIH, HEMEIJIEHHBIH TOITyCK 3al[UTHUKA ¢ MOMEHTA OOBSBIEHHUS TO03pe-
Ba€MOMY IPOTOKOJIA 3a/Iep’KaHusl elle 10 BOABOPEHHS B H30JATOp, HE
OTOBApHBAas ATO HUKAKUMH APYTUMH YCJIOBHUAMH, a B Y. 7 TOH )K€ CTaTbu
YCTAHOBJIEH CYTOYHBIM CPOK [JIs BBIJENEHUS aIBOKATA FOPHAMYECKON
KoHCynsranuei. Hamumo xonmusus nporeccyanbHeIX HopM. Bompoc: uro
JleN1aTh, €CJIH IPOTOKOJ 3aiep>KaHusl OOBSBICH U, 3HAYUT, [IPABO Ha ydyac-
THE 3aIMUTHUKA Y TTOA03PEBAEMOr0 BOSHUKIIO, OHAKO M30paHHBIH UM 3a-
LUIMTHUK HE MOXKET SBUTHCSA B Te€UeHHE 24 9acoB, a ClIe[0BaTElb 4epe3
IOPUIMYECKYI0 KOHCYIBTAHIO BBI3BIBAET APYroro aasokara? O4eBUIHO,
MIPOM3BOJCTBO JIIOOBIX CIIEICTBEHHBIX ACHCTBUI C yUacTHEM IT0A03peBac-
MOT'0 70 TIOSIBJICHHSI aBOKATa B TAKMX CHTyalNsIX OecnepcreKTUBHO, I10-
CKOJIBKY HX Pe3yJIBTaThl JOKHBI ObITH IPU3HAHBI HEAOMYCTHMBIMH B Ka~
yecTBe AokazarenscTB. C apyro#t croponsl, Bepxosusrii Cyg nouemy-1o
He BO30paHsAET B ATOH CUTyaIlMH MOJyIeHHE OT 3a/1ep’KAaHHOTO HHBIX J0-
KyMeHTOB B cMbicie cT. 88 YIIK, nanpumep 0OBsICHEHHH, 3aABIeHHH 1
T. . C y4eToM npaBuiia 0 TOM, YTO JJOKA3aTeNIbCTBA He UMEIOT 3apaHee yc-
TaHOBIeHHOH cuisl (cT. 71 YIIK), 9T0 mpakTHYeCKH HaeT CPercTBO 00X0-
JIUTH Ha3BaHHbIE BhIIIEe YKka3aHus [[nenyma.

OszHayaeT Au CBOOOJHBIA JOCTYII 3alIUTHUKA K YUAaCTHIO B IpeBa-
PUTEIBHOM pacciefOBaHMUU, YTO COCTA3aTENbHOCTH YCHIWIA 31ECh
cBoit manapm? BesycnoeHo na. Beas HHCTHTYT 3alIUTHI OT OOBHHE-
HUS, B TOM YHCJIe y9acTHe B IeJie Ha CTOpOHe 00BHHIEMOT0 podeccu-
OHAJLHOTO KOPHUCTA, HIMEET COCTA3aTeNIbHOe MpOoUucXoxaeHne. Moxer
ObITh, IpeABAPUTEILHOE paccieoBaHue CIeNal0Cch COCTA3aTeIbHbIM
JUIIb B pe3yibrare AOMycKa 3amuTHHKa? Takoe yTBep)KIeHHEe OBII0
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OBl uepecuyp ONTUMHUCTHYHBIM, TOCKOIBKY COCTSI3aTeNbHbIN TIPOLECcC
MpeAIoiaraeT HaJIWYHe TPEXCTOPOHHETO IPABOOTHOINEHUS, KOTHIa
MEXKY YTOJIOBHBIM IIPECIEIOBAHUEM U 3aIIUTON CTOUT HEHUTPaIbHBIH
apOuTp — cyneOHEBIH OopraH, KOTOPHIH NPUHHUMAET PEIICHHUS 10 IEIy.
B oTcyTcTBHE Takoro apOuTpa 0OBHHAEMBIH U 3aIIUTHUK HAXOIATCA B
HEpaBHOM I10J0KEHUH C OpraHAMH IPeIBAPUTEIILHOTO pacciieI0BAHUS
u pokypopom. Kakoit 061 00beM IIpaB HU OBLI IPOAEKIAPUPOBAH 3aKO-
HOM /151 OOBHHSEMOI0 M 3alllUTHUKA, UX TIPAKTHYECKast peayn3anus B
9THX YCJIOBUSAX Bceraa OymeT 3aBrceTh OT YCMOTPEHHUS OpraHa yrojaos-
HOTO Ipece0BaHus, BEAYIIEro mpouecc. Takum o0pa3om, peaBapu-
TEIBHOE pacclieJOBaHUe MO-IPEKHEMY UMEET B POCCHIICKOM yTOJIOB-
HOM IIPOIECCE PO3BICKHOM XapaKTep, €CIH CMOTPETh Ha HETO C TOYKH
3penus cooTHomeHus Gpynkuui. [IpaBaa, Tem xe 3akoHOM OT 23 Mas
1992 r. YIIK 6511 nonosiaeH cT. 220! 1 220%, KOTOPEIMH BBOUIIACE ITPO-
neaypa cyneOHOTo 00KalloBaHUS apecTa MU nponne}mﬁ CPOKOB CO-
JIepKAHUS MO CTPaXKeH.

B cynebHoM 3acenaHnu 1o MpOBEPKE 3aKOHHOCTH H 06OCHOBaHHOCTH
apecTa WIN NPOUICHUs ero CPOKOB YIaCTBYIOT CTOPOHEI (4. 3 cT. 2202).
OnHaKo MO>KHO JIH Ha3BATh JaHHYIO IPOLIEYPY BIIOJIHE COCTI3ATeNBHOH?
CocTsA3aTenbHOCTh NpPeAIoaraeT HeloCPeACTBEHHOE UCCIIeIOBAaHUE CY-
JIOM M JIMLAMH, YYaCTBYIOIUMH B J€Te, J0Ka3aTeNnsCTB. B nHoMm ciuyyae
TPYAHO TapaHTHPOBATH IeHCTBUTEIBHOE PABEHCTBO CTOPOH, a TAKOKe OJI-
HYI0 00BEKTHBHOCTE H HE3aBHCUMOCTH Cy/la — 3TH HECYIIHE KOHCTPYK-
ILI{H BCSIKOTO COCTA3ATeILHOTO Iporecea. B xoze e cyneOHoM IpoBepKH
apecTa HUCCIENYIOTCS TONBKO MHCEMEHHBIE «MAaTepHaIbl, MOATBEPHK/IAk0-
1He 3aKOHHOCTh U OOOCHOBAHHOCTB» 3TOM Mephl IpecedeHus (4. 3
cT. 220'), KoTOpHhIe, KaK IPABUII0, OTIHYAIOTCSI CTAHAAPTHOM CKYIIOCTHIO.
YuacTHHKM 3acCeJaHus JTHIIb «3acaymuBaoTesy (4. 5 ct. 220%) mmst 06o-
CHOBAHMSI JKaT00B!I MM, HAIPOTHB, IPABOMEPHOCTH apecTa: 0 JAaue MoKa-
3aHUH 0OBHHSEMBIM, ITOI03PEBAEMBIM, CBUIETEISIMH U T.IT. peYb HE UJIET.
Kpome Toro, Ha mpakTHKe 0OBHHAEMOTO U 3aLIHTHHUKA YACTO JaKe He 3Ha-
KOMSIT ¢ Ha3BAHHBIMU MaTepualaMu, TaK KaK 3aKOHONATENb He 1103abo-
THJICA yKa3aTh, KTO IOJDKEH OPraHU30BBIBATh U (PHUKCHPOBATH TAKOE 03HA-
xomteHue.! Cyapst 11oJ] STHM MPEAIOroM BIIOJIHE MOXKET OTKA3aTh 3aIHUTe
B O3HAKOMIIEHHH C TeM, 4TO OymeT mpeaMeToMm «cmopa». Ho cymeOHBII
CIIOp «BCIEIYIO» elle Ooiee nanek OT COCTA3aTeIFHOCTH, YeM OTCTYIIIe-
HUS OT NMPHHIIMIIA HEMOCPEACTBEHHOCTH. M TeM He MeHee TJIaBHOe Jaxe
He B 3ToM. [TockonbKy 37€ch IpoBepsSeTCsl He TOJIBKO 3aKOHHOCTh, HO U
000CHOBAaHHOCTH apecTa (3amepKaHus), CyIbsl MIPOCTO BBIHY)KIECH pac-
CMAaTpUBATh BOIIPOCHI, CBA3aHHBIE C OKA3bIBAHHEM BUHOBHOCTH OOBUHSI-
eMoro uiH nopospenaeMoro. Kax, Hanpumep, IpakTHYeCKH yOSIUTHCS B

' Cwm.: Hukandpoe B. H. UHCcTUTYT cyneGHOH MpOBEpPKH MPaBOMEPHOCTH apecTa:

IpaKTHKa TPUMEHEHHS W TpobneMsl coBepiueHcTBOBaHMA // TocyaapcTBO M Mpaso.
1996." Ne. 7. €. 127.
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BO3MOXKHOCTH YKJIOHEHHSI OOBHHIEMOTO OT CIIEACTBHUS U Cyada, KOTAa OH
3asBISIET O CBOCH HEBHHOBHOCTH WIH €CTh JAPYTHE OIpaBHaTeNbHEIE 10~
KazarenbcTBa? Bemp Korma yenoBeK HEBMHOBEH, OMACHOCTh YKIIOHEHUS
3HAUUTEILHO MEHBIIE, €CNU ecTh BoobO1e. Hao0opoT, BUHOBHOCTE B CO-
BEPLIEHNUH CEPHhE3HOTO IPECTYILICHUS U JABICHUE YIHYAIONUX ToKa3a-
TEJILCTB CIIOCOOHBI TIOATONKHYTH 0OBHHIEMOTO K CIIACEHHIO OErCTBOM U
T.11. OQUH TONBKO (haKT NPeabsIBICHU OOBHHEHIS BOIIPOCA €IIe He Ipo-
SCHSET, U Cymy (€C/Ii OH XOUeT IOIOUTH K BOIPOCY He (hopManbHO) BO-
Tei-HeBOJIeH IPUXOIUTCS 3ayMAaThCsl Hall 000CHOBAaHHOCTHIO MIPUBIIETE-
HUSI TMIA K YTOJIOBHOM OTBETCTBEHHOCTH, MO0 OHA caMa BBICTYIIAeT BaXK-
HBIM apIyMEHTOM B IIOJIb3Y BOSMOXXHOCTH YKJIOHEHHUS] OOBHHSIEMOTO OT
ciencTBus 1 cyaa. [loatomy, korma cynbs yoeskaaeTess B 000CHOBAaHHOCTH
apecTa M OTKJIOHSET Kano0y, MPOUCXOANUT Hen30eKkHOe cOmmKerHue GyHK-
U FOCTHI[HH U YTOJOBHOTO Tpecienoanus. He ciay4aitno B AHIMU —
POZIOHaYATBHUIIE TIPOLELYPHI, CBI3aHHOMU ¢ cyaeOHbIM mpukazoM habeas
Corpus, TIPOBEpKe MOABEPraeTcs JIUIIb 3aKOHHOCTh, HO OTHIOAb HE 000-
CHOBAHHOCTB apecTa. JTO IIOMOraeT CyneOHOH CHCTeMe COXPaHUTh «be-
JBIE OJIEKABDY B COCTI3ATENBEHOM MIpoIiecce.

He meHee penmTeabHBIM LIATOM II0 IyTH PeOPMHUPOBAHMS YTOIOB-
HOTO Iponecca 0110 BrirodeHue B YIIK npaBuia o ToM, 4TO J0Ka3aTeIb-
CTBA, TIOJyYEHHEIE C HAPYIIEHIEM 3aK0Ha, He UMCIOT FOPHIUIECKOH CHUIBI
(4. 3 ct. 69). [lannast HOpMA, IPUHSTAS BO UCIIOTHEHHE TPEOOBAHMS 11. 2
cT. 50 KoHCcTHTyuy, IO CyIIECTBY sBISETCS 3aMMCTBOBAHHEM MPaBHIIA
00 HCKIIIOYEHHH TOKA3aTENBCTB U3 Ipoliecca anmIuiickoro Tuna. OqHako
B YroJoBHOM mporecce Anniuu 1 ocodernno CIIA mpaxkTuka npumeHe-
HUSI 3TUX TIPABHJI JOBOJIbHA TIPOTHBOPEUNBA, OHU HE UMEIOT 3/eCh YHHU-
BEPCAJILHOTO XapakTepa, PacIpOCTPaHssACh JIMIIh HAa OTHEIbHBIE CUTYya-
UM, CBA3aHHBIE C MIOTYyYSHHEM TeX HJIH UHBIX BHIOB J[0KA3aTENbCTB (He-
JOIYCTHUMOCTh IMOKA3aHUH C YYXKUX CIIOB U PE3YJIHTATOB IPEAbABICHHS
OTIO3HAHUS 03 yuacTus 3aIMUTHHKA, «IpaBmio Mupanms» U T.1.). Hop-
Ma JKe, 3aKperuieHHas B 4. 3 c1. 69 YIIK, 3ByunT Kareropuyecky U mpu
OyKBAJILHOM €€ TOJKOBAHHMH OXBATHIBACT BCE 0€3 HCKIIIOUEHMS CIIydau
MpOLeCCyabHBIX HapYIIEeHHH, TOMYIIEHHBIX [TPY COOMPAHIK U IPOBEPKE
[l0Ka3aTeiabCTB, HEB3Upas Ha TO, HACKOJIBKO CyILECTBEHHBIM SABIAETCSH
Ka)k0e U3 HuX. Myapele pUMCKHE FOPUCTHI B IIOTOOHBIX CITy4asiX TOBOPHU-
JIM: «XOPOII TOT 3aKOH, KOTOPBIH HCIIOMHUM». A BOT C HCIOJIHAEMOCTHIO
3TOTO  «ypa-IeMOKPaTHIEeCKOTO» TpeOOBaHUS MMEIOTCA MNpOOIEeMBI.
W BOIIPOC HE TONBKO B TOM, YTO KA4ECTRO IIPEABAPUTEIIFHOTO pacciae[oBa-
HII, 1a ¥ CyAeOHOTo pa30upaTenseTBa, y HAaC 4acTo OCTaBIIseT KelaTh
JIyqIIero u abCOMIOTHOE IPUMEHEHHE IIPaBUiIa 00 MCKIIOYEHHH J0Ka3a-
TENILCTB MOXKET BPEMEHHO ITapajii30BaTh NEATEIEHOCTE IIPaBOOXPAHU-
TENBHBIX OpraHoB. JlorMarudeckoe MPUMEHEHHE 3TOr0 IPaBHIa PACXO-
JIUTCSI CO 3[paBbIM cMEIcIOM. K mpumepy, Hemoamucasue NpoToKosia ciae-
CTBEHHOIO JIEHCTBUA TIOHATHIMH O€3YCIIOBHO SABJSETCS HapylleHHEM
npoueccyanbHOTo 3akoHa (4. 4 ¢t. 141). Ho 6110 OBI HENEeTo U Hecnpase/i-
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JUBO MPHU3HATH TAKOH [IPOTOKOJI HE MMEIOIIIM HUKAKOTO 3HAYSHMS [T JIe-
Jla ¥ JHIISHHBIM 0Ka3aTeNbCTBEHHOrO cMbIcha. HeT Hyxmbl ycrpaHsTh
€r0 M3 YHCIIA JOIYCTUMBIX OKa3aTeNbCTR: TOHATHIC MOTYT ObITH BBI3BAHEI
B Cy/I U IOTIPOIEHBI B Ka9eCTBE CBUIETENICH, TOATBEPANB (haKT CBOETO yJa-
CTHS B CIEACTBEHHOM AEHCTBHH U 00CTOATEINIBCTBA, H3JIOKEHHBIE B TIPOTO-
koue. Kax ysxe 66110 cKa3aHo MNPy PACCMOTPEHUH IPHHIUIIA 3aKOHHOCTH B
COCTS3aTEIHHOM IIPOLECCE, BOCIONHAEMBIC MPOIECCYanbHbBIC HapyIICHNS
HE JOJDKHBI 0e3BO3BPATHO YCTPAHATH IOITYCTHMOCTh AOKA3aTeNILCTB, OHH
TG TPEOYIOT JOMOIHUTENEHOH IPOBEPKH HX HocToBepHOCTH. ClieoBa-
TEeIBHO, IIPABHIIIO 00 HCKIIOMEHHUHM JOKA3aTeNbCTB B POCCHHCKOM CyHONpPO-
H3BOJICTBE HY)KIACTCS B HATBLHEHIICH TEOPETUUECKOM Pa3paboTKe U 3aK0-
HOnarenbHON audhepennnamm.

KyneMHUHAIMOHHBIM MOMEHTOM CyAeOHOH pedopMBl CUUTAETCs BOC-
CO3IaHKE B POCCHIICKOM YTOJOBHOM TIPOIECCE Cy/a MPUCSIKHBIX (3aKoH
P® ot 16 mrons 1993 r.). B ero ocHoBe 6€3yCIOBHO JIEKUT COCTA3ATEIb-
Has uzes. boiee T0ro, HECMOTPS HA TO, YTO B OONBIIMHCTBE CTPaH KOHTH-
HenTanbHOM EBponst (Opanuyst, ['epmanus, Mranus u 1p.) CyI IpUCsHK-
HBIX (PAKTHIECKH YCTYIIHI MECTO O0Jee MPaKTHIHOMY U COBPEMEHHOMY
meddeHckomy Cymy, Ut COBpeMeHHOH Poccnu oH Ha 0603pUMBIH nepu-
0l IPOAOIKaeT OBbITh BeChMa AKTyaNbHBIM KaK HAWIy4llas rapaHTHs
npoTtus (adpuxanun OOBMHEHWH, IPOTHB HCIIOIB30BAHUSA YTOJIOBHOK
FOCTHLIUU B HEUHCTOIUIOTHBIX TOMUTHYECKUX UITH IKOHOMHYECKHX I1eIIAX.
BwMmecre ¢ TeM Helb3s CKa3aTh, YTO BO3BpAIlleHHEe B POCCHIO 3TOTO HHCTH-
TyTa HanoMuHaeT TpuyMpansHoe mectBre. CKkopee Ha000pOT, Cy/ MpH-
CSDKHBIX JJaKe He ObUT JOIMYIIEH B CTOJHIBL U, CJIOBHO IPOBUHIIHATbHBIH
aKTep, «racTponupyeT» Ha mepudepud. OTO HEe MOXKET O0BACHATHCS
JUIIb HEJOCTATKOM CPEICTB: Beab, CKaxkeM, it ViBaHoBa, CaparoBa unu
Psi3anu geHer Ha Cyf NPHCSDKHBIX HAMTH HE Jierde, 4eM it MoCKBEI Win
Canxkr-IleTepOypra. BeposiTHee npyroe — BHEIpPEHHE B TIOBCEIHEBHYIO
IOPUIHYECKYIO IPAKTHKY Cy/la IIPUCSDKHBIX BBI3BIBACT (M CIIpaBeauBo!)
OITACEHMsI Y MHOTHX pabOTHHUKOB NMPAaBOOXPAHHUTENLHEIX OPraHoB, ubo,
OyydH JIMIISH KOPIOPATUBHEIX IPUCTPACTUI U HEH30EKHO IPUTATUBAS
K ce0e IBET POCCUICKOH aJIBOKATYPHI, OH MOXET pa3BesiTh MUG O «BBICO-
KHX II0Ka3aTelsIX PaCKphIBAEMOCTH IIPECTYIUICHIH 1 KaueCcTBa IIpEaBaAPH-
TEJNBHOIO paccrnenoBanms».! Ha TopMoxxeHnu mponecca BBEICHHUs Cyna
MIPUCSDKHBIX CKa3bIBAIOTCS M HEKOTOpBIE HEOPa0OTKU ero cOOCTBEHHOMH
nponeccyanbHoH (opMbIL. DTO HETOCTATOUHAS IPOAYMAHHOCTE BOIPOCOB
0 3ajadax M CpelCTBax IIPEABAPUTENHHOTO CIIYIIAHUS JieNa, O 3alluTe
IPUCSDKHBIX OT HE3aKOHHOTO BO3ZEHCTBHS, O EeIECO00Pa3HOCTH IPOI0II-
KEHUS ydacTHs NPUCSHKHBIX B [iele B Cllydae NPU3HAHUSI MOACYIUMBIM
CBOE BUHOBHOCTH, O CTPYKTypE M TIOPSIKE BEAEHHs CyneGHOTO Cliel-
CTBHSL B CIlydae, KOTZIa IIO/ICYIUMBIi OTPUIIAET BUHOBHOCTB, O MOCIIE0Ba-
TeNBbHOCTH IPEACTABIEHUS U HCCIENOBAHUA HOKA3aTeNIbCTB CTOPOHAMH

! Cmamxyc B. OtBer «pedopmaropam» // Hosoe Bpems. 1990. Ne 33. C. 28.
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oOBuHEeHMS ¥ 3amuTHl 1 f1p.! Eciiu yuecTs Bce 3T0, TO CTAHOBHUTCS ITOHST-
HBIM, TIOUeMy 3Ta cyfeOHas opma sIBHO MPOOYKCOBBIBAET HA POCCUHCKOM
TIPaBOBOM O€370POXKEE.

Ha ¢done sTux npeobpazoBanuii KaxeTcs Kypse3om Meramopdo3a, ciry-
YUBINASACS CO CTAAMEH Ipenanus cyfy,” KoTopas cTajia HassiBathest «Ilom-
HOMOYUSI CYIBU 0 CyleOHOro pa3ouparebCTBa efia U MOArOTOBUTEIEHBIE
JeUCTBHA K Cye0HOMY 3aceJaHHIo». bpUIH MMKBHANPOBAHB! TAICKE PAcIIo-
psSaUTeNbHBIE 3aceaHus KaK opMa npefaHus Cyay U 3a4eM-TO HCKITIOYEeH
panee cozepykapmuiics B ¢T. 221 u 227 VIIK nonesHslii 3ampeT Ha peape-
IIEeHUE B JIAHHOHW CTaJWM BOIPOCA O BUHOBHOCTH 00BHHsemoro. [Ipakru-
YeCKHU BCE IOJIHOMOYUS CyZeH IO NpOBepKe AeNna U MOATOTOBKE €ro K Cy-
JIeHCKOMY pa30UpaTenbCTBY COXPAHMIINCE.

CrpeMieHue 3aKOHOAATeNsT H30aBUTHCSA OT PACHOPSIIUTEIBHBIX 3ace-
JIaHWH ellle MOKHO KaK-TO IMMOHATH: 3TO MPEAOXPaHAET paHee y4acTBOBAB-
IIMX B HUX HApOIHBIX 3acemarenieil oT (OPMUPOBAHMA CKOPOCIIEIOTO
MHEHHs] 0 BUHOBHOCTH HOACYAMMOr0; KPOME TOT0, OTCYTCTBHE pacropsi-
JMTENbHBIX 3aceJaHuit KOHOMHT BpeMs Al cyneOGHOro paszdupareinb-
cTBa. HermoHATHO TONBKO, KOMY IOMENIAJIO SIPKOE U TOUHOE HAa3BaHHE CTa-
U1 — «Ipenanne cyay»? Hudero «HecocTs3areIbHOT0Y HIlH 3a30pHOTO
B HEM He OBUIO U HET — BEJb CJIOBO «IPEIaHHe» HEe OHO M TO XKe, HTO
«IIpeaTenseTBOY».> PaccMoTperne cyabeil mocie mepemadn gena B Cyn
BOIIPOCOB, CBS3aHHBIX C KOHTPOJIEM 3a MPOHU3BEICHHBIM IPEIBAPUTEIIb-
HBIM paccieJOBaHHeM H Ha3HaueHUEeM CyieOHOro pa3duparensCcTBa, eCcTh
HE YTO MHOE, KaK CTaJus NpelaHus Cydy, B TOYHOM COOTBETCTBHHU CO
CMBICJIOM 3TOTO ciioBocoueTanus. [Ipenanue cyny He uMeeT hopMy camo-
CTOSTEIbHOMN CTaZINY B €IMHCTBEHHOM ClIydae, KOTa 3TOT BOIIPOC peIaeT
caM 0OBHHUTEIB, HAIIPHMEP IPOKYPOpP.

OueHuBas BCe HA3BAHHBIC BBIIE HOBAIMH, IPU3BAHHBIE, [T0 MBICIIH 3a-
KOHOZATEIs, BAOXHYTH AyX COCTSA3aTENbHOCTH B OBIBIIHI COBETCKUH yro-
JIOBHBIN MPOLIECC, MOXKHO 3aMETUTh, YTO MHOTHE U3 HUX CaMH yXKe HYXK-
narres B pedopmupoBanud. OHU pa3pO3HEHHB!, HE COCTABIIIIOT IHHON
OpraHUYEeCKOH CHCTEMBI M HATIOMHHAIOT HOBBIE 3aILIaThl, OT KOTOPBIX, KaK
M3BECTHO, BETXasl TKaHb pBeTCs enle OpicTpee. Poccuiickoii cynebHoi pe-
(opMe He XBaTaeT CTEPXKHS, BOKPYT KOTOPOTO OHA OBl €CTECTBEHHO pa3-
BuBanack. Takum dakTopom Moria 06, Ha HAII B3IV, CIIY>KHUTH KOHIIEII-
I[Us1 TOCTCOCTS3ATENILHOTO Npoliecca.

O ToM, YTO 3TO HE TONOCIOBHOE YTBEP)KACHHUE, CBUACTENBCTRYET YIH-
BUTENBHBIN (DEHOMEH, 04EeBH/IIIAMHI KOTOPOTO MBI BCE siBJIsieMcsl, — (eii-
epBepk pemenuit Koncturynmonnoro Cyna PO sropoii monoBuHb! 90-x

1
2

Cwm.: ITempyxun M. JI. Cocta3aTensHOCTh H paBocyaue, ¢. 133-—137.

Cwm.: 3akon PO ot 29 mas 1992 r. «O BHECEHNM U3MEHEHHH W JOTIONHEHHH B 3aKOH
PC®DCP ,,0 cymoyctpoiictee PCOCP®, YronosHo-npoueccyans bl u [pakaaHCKuit mpo-
neccyanbubli konekcsl PCOCP».

3 Kcrarn, B cT. 127,254, 314 YTIK PCOCP 1 HEKOTOPBIX APYTHX STOT TEPMHH COXpa-
HHJICH.
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TOAOB, MHOTHE U3 KOTOPBIX IMOCBAIIECHBI YTOJIOBHOMY CYAOIIPOHU3BOACTBY.
Henp3s CKa3zaTh, 9YTO BCE ITOCTAHOBJICHHA KOHCTPITYI.U/IOHHOI"O Cy,ua nae-
aJIbHBI — HEKOTOPBIC HAr0T IMUILY JI1 KPUTHKH, — HO HEJIB3A OTPHULIATh
HX TPU HHTEPECHBIe 0coOeHHOCTH. BO-NIepBBIX, 0OBIMHBIE FPAKAaHe, Aa-
’Ke 0OBHHAEMBIE U TIO103pE€BAEMBIE B COBEPIICHHUH anCTyrIneHnﬁ, B KOHU
BEKU MOJYYHJIH OIIPEHACIICHHYIO BO3MOXXHOCTbD, OITMPAasiCh Ha pbIyar Ipa-
Ba, BIIUATH HE TOJIBKO Ha HCXOJ CBOEI'O KOHKPETHOI'O A€j1a, HO U HEMMOCPE -
CTBEHHO Ha 3aKkoH. Bo-Brophix, KoncTurynuonssii Cyn mocpencTBom
3THUX pemeHHﬁ Cl)aKTI/I‘-ICCKI/I TMPUCTYIIMII K OCYIIECTBIICHHUIO TOI'O, YTO
IIPUHATO HAa3bIBATH Cy}_'le6HI>IM HAI30pOM B HHTEpPECAX 3aKOHa, KOIrla KOH~-
KpPETHOE [IEJI0 HE IIEpecMaTpruBaeTCs 110 )KEUIO6C, HO M3 HETO U3BJICKACTCA
BBIBOJI, HMEIOIIMN Ha Oymayinee 00s3aTenbHy 0 culy. Pesynprarom Takux
JEHCTBUH SBJISIOTCS CyneOHbIe PEeLeIeHTh!', 2 UX COBOKYIHOCTh HMEET
IIaHC B IEPCIEKTHUBE 06pa3013aTL HEYTO HOJIOGHOG TOMY, YTO B AHrIHR
MOJTYYHJIO Ha3BaHUe «IIpaBa CIpaBelIuBOCTHY (equity law), To ecTsb mpe-
LEACHTHBIE HOPMBI, CO3JaBa€MbIC Ha OCHOBE 06H.[I/[X IIPUHITAIIOB CIIpa-
BEJIUBOCTH C LIEJIBXO UCIIPABICHUS HENOCTATKOB HOPM 0OBIYHOTO Ipasa.
B nannom ciaydae 061111/16 TIIPUHIUIIBI U3BJIEKAIOTCA KOHCTI/ITYLIPIOHHLIM
Cynom u3 KoncTuTyimu u MexayHapoaHoro mpasa. [Tockombky 3T
IPUHIMIBL, KaK IIPaBUIIO, chOpMyIUpOBaHbl MKpoKo, KoHcTuTymon-
Hei CyJ1 IONB3yeTCsI OTpeneNieHHOM cBOOOM0H B X ToIKOBaHUM. B-Tpe-
TBhHUX, HEKOTOPBIC M3 3TUX pemeHHﬁ IIPsAMO BJIMSAXOT Ha THIIOJIOTHYECKY IO
XapaKTEepUCTHKY POCCHIICKOr0 yrojoBHOTO mpouecca. Ilonpobyem mpo-
YECTh UX MMCHHO C 3TOI>’I, THIIOJIOTHIECKON TOUYKH 3pEHUA. Peun HIET O
CJIEAYIOUIHX ITOCTAHOBJICHHUAX!

1. Tlo jiery 0 MpoBepKe KOBCTATYLHOHHOCTH cT. 220" i 2207 B cBsI3H ¢ Kan060i ABeTs-
Ha oT 3 Mas 1995 ., koraa 6611 IpHU3HAH HEKOHCTUTYIIMOHHBIM OTKa3 B CyAeOHOH MpOBepke
3aKOHHOCTH M 060CHOBAHHOCTH apecTa JIMIaM, KOTOPHIE ele He 3aKIF0YEHBI O] CTPaKy,
HO B OTHOIIECHMH KOTOPBIX BBIHECEHO COOTBETCTBYIONIEE MOCTaHOBIeHHe. KOHCTUTYIHOH-
Heti Cyz1, B YaCTHOCTH, YKa3all, YTo CyeOHOH MPOBEPKE MOIECKHT HE CaM apecT, a 3aKOH-
HOCTH H 000CHOBAHHOCTL NPUMEHEHHS ITOH MEpBI.

2. ITo pemy o poBepKe KOHCTUTYUHOHHOCTH 1. 5 ¢T. 209 VIIK B cBsi3u ¢ xanobamu Ca-
MUTYIITHHOH 1 AnaHaceHko ot 13 Host6ps 1995 1. B aTom nocrarosnennn KoHCTHTYIHOH-
Hb1it Cynl 1an «3eneHsii ce™» cyfnebHoMy 007KanoBaHMIO MPEKPALIEHUS YTOJIOBHOTO Jena
OpraHaM# NpeaBapHUTENbLHOrO PacCIEeI0BaHM HA TOM OCHOBAHHH, YTO BCE PEIISHHS Opra-
HOB BIIACTH, MECTHOTO CaMOYTIPABIICHHS U JOJKHOCTHBIX JIMI] MOTYT OBITh 00KaIOBaHBI B
ey (4. 1, 2 cr. 46 Korcrutyumu Pd).?

3. IMocranonenue ot 2 despaist 1996 r., KOTOPBIM OBLT Ha3BaH HEKOHCTHTYIMOHHBIM
TaKO# NPH3HAK BHOBB OTKPBIBIINXCS OOCTOATENBCTB, KOTOPHIE CITY)KAaT OCHOBAaHMAMM ISt
BO30OHOBICHHUS /1T, KaK HEU36eCMHOCMb WX CYy IPH OCTAHOBJIEHHH IPUTOBOPA HIIH OIl-
penenenus (1. 4 4. 2 ct. 384 VIIK).* D10 peurenye NpOAMKTOBAHO CTPEMIEHHEM PACIIH-
DT KpyT OCHOBAHHA JJIS [IEPECMOTPA A€/ 10 BHOBB OTKPHIBIIMMCS OOCTOSTENBCTBAM.

Cwm.: Bumpyk H. B. KonctutyunonHoe npasocyaue, M., 1998. C. 85
Cwm.: Cobpanue 3akoHonarenscTBa PO. 1995. Ne 19. Cr. 1764.

Cwm.: Poccuiickas raszera. 1995, 28 HosOps.

Cwm.: Poccniickas raszera. 1996, 15 despans.
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CyTh BOIpOCa COCTOANA B TOM, HTO €CJIH HAA30pHAsS MHCTaHUMA [POIyCTHIA CYAeOHYIO
omIHOKY, 0 KOTOPOH 00BEKTHBHO MOXKHO OBIIO Y3HATH H3 MaTepHasIoB [Aeia, TO 3T0 06CTOs-
TEIBCTBO YK€ HElb3sl OTHOCHTH K PaspsAAy «HEH3BECTHBIX» CYMY H, CIIGA0BATEIBHO, CHH-
TaTh BHOBB OTKpHIBIIIMCS. [ToaToMy ecitn HOT0OHBIH (haKT BEIACHAIICS MOCIIE PACCMOTPE-
HHSA JeNa B OpA/IKe Ha/l30pa MociueaHeH cynebHoi nuctannmet crpans! — Ipesuanymom
Bepxoeroro Cyzna P®, To 10 BHOBB OTKPBIBIIIHMCS 00CTOSTENBCTBAM TAKOE [EN0 K IPOU3-
BoxcTBy IIpesnanyMoM IpHHATO OBITH Yoke He Morio. B urore fomymennas ommoka octa-
BaJIacCh HEHCITPABIEHHOM, a IPABO TPaX(IaH Ha CyAeOHYyIO 3alNTY Hepeann3oBaHHeIM. Ofi-
HAKO CIIETyeT UMETh B BUILY, UTO, CTUpas IPaHb MEX/TY «CTapBIMU» M BHOBb OTKPBIBIIHMHU-
cs1 obeTosTenbeTBaMy, KoHcTHTyMoHHBIH Cyl TEM caMbIM «IOCTABHII IO/ COMHEHHE» 1
HPUHIKT non bis in idem — KpaeyroIbHbIH I BCIKOTO IIEPECMOTpPa CyAeOHBIX PEICHHIH,
0COOEHHO JUTA TEX, KOTOPHIE BCTYMHIIH B 3aKOHHYIO cuiy. EcTh 0CHOBaHHA TOBOPHTH, YTO.
Tenephb He TONBKO B MOPSIKE HAaA30pa, HO U IIPU MEPECMOTPE MO BHOBB OTKPBIBILIUMCS 00-
CTOATEJIBCTBAM OOBHHAEMOTO CYASAT ABAKABI 32 OJHO H TO JKe.

4.T1o nemy o npoBepKe KOHCTUTYLUHOHHOCTH 4. 5 ¢T. 97 YIIK B cBaA3u ¢ xanoboit [llemy-
xuHa 0T 13 uross 1996 r. KonctutyunosHslH Cya npu3Ham HeJOYCTHMBIM HCKITIOUCHUE
BPEMEHH 03HAKOMJIEHHS 0OBHHIEMOTO C MaTepHallaMH YTOIOBHOTO JIefa IIPH OKOHYAHHH
paCCIeNIoBAHMA U3 CPOKA CONIEPIKAHMS IO crpaxeil.’ B maHHOM nocrasosnennu KoHCTH-
TynuoHHsIH Cyn GaKTHIecKH BEICTYIIHII HE IPOTHB CaMOoTo MPOUICHHS CPOKa apecTa CBepX
HpeNenbHBIX MOTyTOpa JIET, YCTaHOBIEHHBIX 3akoHOM (4. 3 cT. 97 VIIK), a ToJbKO MpOTHB
€ro NPOJIOIDKEHUS «0e3 HEOOXOAUMBIX OCHOBAHMI, JOIDKHOM NPOLEAYPHI ¥ BHE KAKHX-JTH-
60 ompeeIeHHBIX WM KOHTPONHPYEMBIX cpoKkoB» (11. 4). T'ocynapcTenHas [lyma otpeari-
poBaja Ha 9TO MOCTAHOBJICHHE 3aKOHOM, KOTOPBIH BBENl COOTBETCTBYIOIIEE OTOTHEHNUE B
4. 4 cr. 97 VIIK.? o xonarancTBy I'eHepanmpHOro npokypopa P®, a takxke mpoxypopa
cybosexra PP 1 npupaBHEHHBIX K HEMY HPOKYPOPOB CyIbs BIPaBe MPOMIHTE CPOK COAEP-
JKAHUA TTOJ] CTpaXkeH CBepX MpeJeIbHOTO O MOMEHTA OKOHYAHHS 03HAKOMIICHHs OOBHHSE-
MOTO 1 €r0 3allUTHHKA ¢ MaTepHaIaMy Aejia 1 HallpaBIeHH ero B CyN, HO He Goree ueM Ha
mecTh Mecsues. CleoBaTensHo, TOJyTOParoANYHbIH CPOK CONEPKaHUs IO CTPaXKeH Ha
camoM Jene 6omblIe He ABIAETCS NPeaebHbIM, a 001Iee BpeMs NeHCTBHS 9TOH MepEI npe-
CEYEHHT MOJKET TOCTHTATh ABYX JIET.

Takoe pelesue npobreMbl BEI3BIBACT Bospaskenus. [Ipexe Bcero B MexayHaponHoMm
MAKTE O TPAKAAHCKUX U TONTHTHYECKHX MPaBaXx, Ha KOTOPHIH CCHITAETCS B CBOEM ITOCTAHOB-
nennu 1 Korcruryuuousslid Cyzl, FOBOPUTCS He TOJIBKO O TOM, YTO OOBHHEHHE AOIDKHO
OBITH PACCMOTPEHO YTOJIOBHBIM CyHIOM Oe3 HeonpaBaaHHo# 3afepkkn (1. 3 cr. 14), Ho u 0
TOM, UTO OOBHHAEMBIi MMEET IPABO Ha CYIEOHOE pa3GHPATENLCTBO B TEUEHHE TAKOTO Bpe-
MEHH, KOTOpOE OmpefeneHo B aHrmMickom Tekcte Ilakra (m. 3 cr. 9) TepmuHOM
«reasonable». OH nepeBogUTCA Ha PYCCKHH S3bIK Kak (61aro)pa3yMHBIH, yMEPEHHBIH, IPH-
emtembIit.” O6a 5Ti nonoxerns cr. 9 i 14 TTakTa OIUHAKOBO OBI3ATEBHEI U 110 CYTH CO-
CTaBIAIOT OfHy HOopmy. [[05TOMY OrpaHHYHTBCA yKa3aHHEM Ha HENOMyCTHMOCTH «HEO-
NpaBIaHHOW 3a[€P)KKHY» MPOBENCHHSA CyAEeOHOro pa3dupaTenbCTBa — 3HAYUT HCKA3UThH
npoGnemy. Bep ecnu 3aepkKa «ONpaBAaHHa», HAPHMEP MOTHBHPOBAHA «COIHMAIBHO
ONpaBIaHHBIMU IEIAMIY», TO MOXKET CO3aThCs BIIEYATIICHHE, YTO 3aiumaemble [laktom
TpaBa apecTOBAHHOTO yrke COOMIOACHEL, K 9eMy (hakTHaecKky U npuuien KOHCTHTYLHOHHBIH

L Cwm.: Poccuiickas rasera. 1996, 2 urons.
2 (Cwm.:3akonoT 11 nekabps 1996 r. «O BHECEHNY H3MEHEHUH 1 JIONOTHEHHUT B CTAThH
26, 97, 133 YromoBHo-npoueccyanbHoro kogekca PCOCP».

3 The Oxford Russian Dictionary. Oxford university press. M., 1995. C. 1100. B pyc-
cKoM BapuaHTe TekcTa [TakTa rOBOPHTCA 0 «pasyMHOM CPOKe» UL Hadana cyae6HOro pas-
GuparesnsCTBa.
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Cyn B cBoeM noctanoieHu (1. 5-6). Ilpapaa, oH cchilaeTcs ¥ Ha MexIyHapoaHbIi CBog
[PHHIIATIOB 3al[HThl BCEX JIML, IIOABEPTHYTHIX 3aACPKaHHIO MM 3aKIIFOYEHHIO B KaKo#t OB
To HH 6B110 opMe, npuHATHIH [eHepanbHO Accambneeit OOH 9 nekabps 1988 r., rae Tak-
K€ TOBOPHTCH O MPOBEAEHHH CYNeOHBIX Pa3OHPaTENbCTB B «Pa3syMHBIE CPOKH» IIOCIIE apec-
Ta. OIHAKO TEPMHH KPa3yMHbIHY» 3HAYHT (IOTHYHEIN, Henecoobpasusiiy.' Bompoc: s
KOTO 1enecoobpasHbiii? OYeBHAHO, [UIA TEX, KTO MPOBOAMUT PacC/eNOBaHHE H MPHHAMAET
penrerne 06 apecte, B TOM HHCIE M JOCTHXXEHUS «CyTybO OpraHM3alMOHHBIX 3a4au»
(1. 5 mocranosnenns Koncruryumnonsoro Cyna).

Ho kak OBITE ¢ KYMEPEHHOCTBIO M MPHEMIIEMOCTBIO» JABYXTOAWYHOTO CPOKA MOACTEN-
CTBEHHOTO COZIEPIKAHMUS MO CTpaXker? YMepeHHBIH 11 5T0 cpok? OH B 1eCATh pa3 MPeBbi-
IaeT HayalbHbIH — TaK CKa3aTh, HOPMaJIbHBIH — IBYXMECSYHBIN CPOK apecTa U BIOIHE
COM3MEPHM CO CPOKaMH HaKa3aHHs B BHAE JIMIIEHHS CBOOOMIBI IO OYEHH MHOTHUM CTaThIM
VK PO nubo aaxe NpeBBIUAET UX. DTO, KAXKETCs, YyBCTBYET JaXKe 3aKOHOAATENb — KaX-
IBIH pa3, Koraa pedb WAET O MPOATICHHUH ITOTO CPOKa, OH JIEaeT B CTOPOHY OOBHHAEMOrO
M3BUHAIOIIMHCSA peBEpaHC: COAEPXKaHUE MOJ CTpaKeH «He MOXET MpoIoinkaThes Gonee
IBYX MECALEB», MPOJICHHE CBBINIE TPEX MECSLEB MOXET OBITH OCYIIECTBIEHO TOMBKO
BBUZY 0c0bo# cnoxHocTH Aenay (4. 1 1. 97 YIIK), a cBBIIIE MIECTH MECSLEB «AOMYCKAET-
cS B HCKITFOUHTENBHBIX ciydasx» (4. 2 c¢. 97 VIIK). B 4. 4 ct. 97 otOpaceiBaeTcs Besikas
BEXX/IMBOCTh, a IPOCTO TOBOPHTCS, YTO €CIH IpenenbHbIi»(?!) CPOK HCTEKaeT, TO ero
MOKHO TIPOJUTHTB.

IMpuemMnem a1 JaHHBINA CPOK NPEABAPUTENLHOIO COAEPKAHUSA O] CTPAXKEH, HAPUMED,
UL HEBHHOBHOTO, KOMM JIOJDKEH CHHTAThCSA OOBHHAEMBIH BIUIOTH 0 BCTYIUICHHS B 3aKOH-
HYIO CHUIy NpHroBopa cyma? A Bels B Ciyyae NeHCTBUTENBHOH peabuinTalliid HEBHHOB-
HBIH (hakTHIeCKH 0TOYIET CPOK, COMOCTABUMBIH CO CPOKOM HAaKa3aHHU 33 HE COBEPLICHHOE
uMm npectyruienue. [Ipreminem jn Ui rpaxciad noaoOHBIH PUCK B BH/IE ILTATHI 33 OXpaHy
HX TOCYTapCTBOM OT MPECTYIMHOCTH U CTOUT JIH MEHATH Ha 9TO MPaBO Ha CBOOOAY U INYHYIO
HENpHUKOCHOBEHHOCTh, JaHHble KoHcTHTyIHeH (cT. 22)? HecnipaBeanuBo, a 3HAYHT HETPU-
eMJIEMO JUTS TPaKIaH, KOT/a MOACIEACTBEHHBIH apecT COpa3MepeH Mo TSHKECTH C MepaMu
HaKa3aHHsA, I0ITOMY €ro €CTeCTBEHHBIH Ipees, MO-BUAHMOMY, JOJDKEH HaXOAHThCA T/e-
TO Ha ypoBHE ycTaHoBIeHHOro YK P® MUHMMaNbHOro cpoka JIMuIeHus CBOOOABI, TO €CTh
HE OpeBBILATh IecTH MecaueB. CUTyalusi, KOra OJHOH M3 CTOPOH B IPOLECCE TPO3UT
«IOPOUTPHIID» GONBIUKMH, YeM «CTaBKa B CaMOW MIPe», eCTh HapyIUeHHE PUHIHIIA PABEH-
CTBa CTOPOH.

5. To pmeny o mpoBepke KOHCTHTYUHOHHOCTH CT. 6 YIIK PCDCP B cBs3u ¢ xanoboi
CymikoBa ot 28 oxtabps 1996 r. OcHOBBIBasCh Ha MPE3yMNUHUH HEBHHOBHOCTH, NpaBe
rpakJaH Ha Cy[eOHy0 3all[UTy CBOUX MPaB U CBOOOA H NPHHIIMIIE OCYIIECTBIEHHS [IPaBO-
cyaus TobKo cynom, Konctutynnorasii Cy NOCTaHOBHII, YTO NPEKPALeHAE YTOTOBHOTO
Jiea BCIEACTBHE H3MEHEHHA 00CTaHOBKH «HE O3HAYaeT YCTAHOBIECHHS BHHOBHOCTH JIUIIA B
COBEPLICHHH TPECTYIICHNS, HE MPENATCTBYET OCYMIECTBICHHIO UM MpaBa Ha CyAeOHYIO
3aIUTY H NPEINoJaraeT NoTydeHHe ero COmIacus Ha MpeKpalieHHe YrOIOBHOTO AeNa Mo
YKA3aHHBIM OCHOBAHUSIMY

6. ITo neny o npoBepke KOHCTHTYHOHHOCTH cT. 418 YTIK B cBs3u ¢ 3anpocom Kapartysc-
KOro paitorHoro cyna KpacHospckoro kpas ot 28 Hoa6ps 1996 1> Dtum pemennem npexyc-
MotperHsIe cT. 418 YIIK nomHoMouus cyabpu 1o Bo30YKIEHHIO WM OTKa3y B BO30YMKICHUH
YTONOBHOTO JieNa MPH OCTYIUIEHNH MaTepHaIOB, IOATOTOBIEHHBIX B MPOTOKOJILHOMN (hopme

! Oowcezo6 C. U., Illsedosa M. FO. TonkoBblil CIOBaph PyCCKOTO A3bIKa, ¢. 644.
2 Cwm.: Poccuiickas raseta. 1996. 6 Hosa6ps.
3 Cwm.: Poccuiickas rasera, 1996. 6 nexa6ps.
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B CyJl, @ TAKKE ero 0043aHHOCTh H3TOXKHTE B OCTAHOBJICHHH 0 BO3OYXAEHNH Aena GopMymH-
POBKY 00BHHEHHst OBUTH MPU3HAHEI He cooTBeTcTBYIONmMH ¢T. 120 1 4. 3 c1.123 KoHcTuTy-
LMH, TO €CTh MPUHIMIIAM HE3aBHCUMOCTH Cy/a H PaBHOIPABHS CTOPOH. KOHCTHTYIIHOHHBIIH
Cyn co3pan mpeneNeHT CyIompou3BOCTBA Boobile O6e3 akra BO3OyaeHHs aena. Bmecto
JTOTO IOABIAETCA Kak OBl aKT BO30Y)AEHHS YTONOBHOIO MpeciefoBanus B hopMe Harpasie-
HUSE CAaHKIHOHUPOBAHHOTO IIPOKYPOPOM HPOTOKOJIA H COOTBETCTBYIOLIMX MATEPUATIOB B CYII.
Ora mporeaypa HarnloMHHaeT QPaHIly3CKUH HHCTHTYT HEMOCPEICTBEHHOTO BBI30Ba O0BHHSIC-
MOTO B cyz 6e3 Mpou3BOACTBa (OpMAaILHOTO IPEABAPHTENHHOTO paccieaoBanus. Takum 06-
Pa3oM, MPOTOKOIBHAS (POPMA B POCCHIHCKOM YTOJIOBHOM NIPOLECCE COBEPIIEHHO HEOKIIAHHO
JUIS cebst BAPYT CAeNanack COCTA3ATENbHOM. DTHM MOCTaHOBICHHEM, KPOME TOTO, PACHHILA-
eTCs MMyTh U K CIEAYIOMEMY IIAry B HarpaBIeHHH COCTA3aTENBHOIO Mpoliecca — 0CBOOOK-
JICHHIO Cy/la OT 00S3aHHOCTH BO30Y K/1aTh YIOJNOBHEIE [efa B Xo/ie CyneOHOro pasouparess-
CTBA B COOTBETCTBHH €O CT. 255, 256 VIIK.

7. Ilo pemy o mpoBepke KOHCTHTYIIHOHHOCTH cT. 44 VIIK PCDCP ot 16 mapra 1998 .
YeraHoBiIEHO, 9TO nepenada aen Bepxosasiv Cynom PD u3 oioro cyza B Ipyroi B nemsx
Gostee OBICTPOTO, MOIHOTO H 0OBEKTHBHOTO PACCMOTPEHHS MOYKET OCYLIECTBIATHCS JIUIb B
pamkax cyaeOHO# nporeayphl M IPH HATHYUHA YKAa3aHHBIX B CAMOM IPOLECCYaTbHOM 3aK0-
HE TOYHBIX OCHOBAHMIA, 10 KOTOPBIM ZIEJI0 HE MOXET OBITH PACCMOTPEHO B TOM CYAE, K MO/
CYAHOCTH KOTOPOTO OHO OTHECEHO 3aKOHOM, U IPABHII OTIPEIeIICHIS KOMITETEHIIHH APYTOro
cyxa. Otum pemennem Konctutyunonsstit Cyn, 1o CyTH, <BOCCTAHOBHII B IPaBax» HHCTH-
TYHHOHHBIH COCTA3ATENBHBIH NPHHUMIT OOBIMHOTO, HIIM €CTECTBEHHOIO, Cyja KaK rapaH-
THIO BHEIIHEH CcyneOHOI He3aBUCHMOCTH.

8. ITo nemy o mpoBepke KOHCTHTYLHOHHOCTH OTAENBHBIX HONOXeHui cT. 331 u 464
VYIIK PCOCP B cBsa3u ¢ yxanobamu psaja rpaxaal ot 2 uronst 1998 r. 6bumi mpU3HAHEL He-
KOHCTHTYIIMOHHBIMH ITOJIOXKEHHUS, HCKITFOYAOMHE 0 TIOCTAHOBICHHUS TIPUTOBOPA BO3MOXK-
HOCTh 00KalOBaHHA N IEPECMOTPA B KACCALIMOHHOM TOPSAZIKE PELICHHI Cyla NEpBOH WH-
CTAHIMH O Ha3HAYEHHMH CyAeOHOro 3acelaHus WM HAlpaBICHHM yTOJIOBHOTO Aeja Ul
POM3BO/ICTBA JOMOIHUTEIBHOTO PACCIEI0BAHHS, TIOCKOTBEKY OHH CONPSDKEHBI C IPUMEHE-
HHEM HIIH NPOATIEHHEM Mep MPECEeUeHHUs WITH WHBIX MPHHYANTENBHBIX MEp; O TPUMEHEHHH
WITY M3MEHEHUU MEpHI IPECeYCHHs, O MOMEILEHNH JIMIA B MEAUIHHCKOE YUPEXICHHE JUIs
MPOBEICHUA CTAIIMOHAPHOM CyNeOHO-NCHXHATPHUYECKOH IKCIIEPTH3BI, a TaKXkKe 00 OTIIOKe-
HHH pa30HpaTenbCTBa, MPUOCTAHOBICHHH YTONOBHOTO Jiefla MIIH O POCIYCKE KOIIETHH
NPHCSHKHBIX 3aceatenei U CBI3aHHOM C 3TUM BO30OHOBIEHHH MOATOTOBKM K PaCCMOTpe-
HHIO JIeN1a, MOCKOINIbKY yKa3aHHEIC PEIICHHS 3aTParuBaloT KOHCTHTYIMOHHEIE IPaBa i CBO-
0011 U, B YaCTHOCTH, COINMpPSDKEHBI ¢ (haKTHIECKUM MPOUIEHHEM CpPOKa COAEPKAHUS MO/
crpaeit.”

9.Tlo neiny B cBsi3u ¢ 3arpocoM MOCKOBCKOTO TOPOACKOTO Cy/ia H jkanobaMy paaa rpax-
nas ot 2 pespans 1999 r. Cya npusHai He cooTBeTCTBYOIHM KOHCTHTY LMK 0TKa3 0OBHHSA-
€MOMY B TMpPECTYIUICHHH, 32 COBEpIICHHE KOTOPOro MPEAyCMOTpEHAa CMepTHas Ka3Hb, B
VIOBIIETBOPEHHU XOJATANCTBA O PACCMOTPEHHH €0 J1e/a CYAOM C yIaCTHEM [IPHCHKHBIX
3aceparerneH.

10. ITo memy o mpoBepke KOHCTUTYLIMOHHOCTH MoNIokeHu#t ¢T. 133, 4. 1 cT. 218 met. 220
VIIK PCOCP or 23 mapra 1999 r. mpusHaHa NpaBOMEPHOCTH CyAeOHOTO 0GXamoBaHUS
AEHCTBHH U pelieHuit opraHa J03HaHU, CIIe/I0BATENS HIIH IPOKYPOPa, CBA3AHHBIX C MPOH3-
BOJICTBOM OOBICKA, HANIO)KEHHEM apecTa Ha MMYIIECTBO, NIPHOCTAHOBIEHHEM TTPOH3BO-
CTBA 10 YTOIOBHOMY JIeTy ¥ TIPOANIEHHEM CPOKA TIPEIBAPHTEILHOTO PacCie0BaHNs.”

! Cwm.: Cobpanne 3akononarenscTsa Poccuiickoit Deaepaumu, Ne 28, 13.07.98.
2

* Cwm.: Cobpanne 3axkoronarenscTa PD. 1999. Ne 14.
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11. ITo gemy o mpoBepKe KOHCTUTYLIHOHHOCTH TONOXKEHUH MyHKTOB | 1 3 u.l et 232,
4. 4 cr. 248 u u.l ct. 258 VIIK PCOCP B cBs3u ¢ 3anpocamu psaa cynos ot 20 ampens
1999 . IpU3HAHO HE COOTBETCTBYIOLIMM KOHCTUTYLIMOHHEIM HOpMaM (cT. 49 4. 3 ct. 123,
4.l er. 46 1 52) T0, UTO Cy/ABI 10 COOCTBEHHOI MHHIMATHBE MOT'YT BO3BPAILATh YTOIOBHOE
JIeTI0 TIPOKYPOPY B CIIy4ae HEBOCMOIHUMOM B CyeOHOM 3aCeaHUH HEMOTHOTHI Paccaeao-
BaHHUS MITH [IPH HATTHYMH OCHOBAHHH UL TOBOPOTA OOBHHEHHS K XYIUIEMY, a TAKKE BO3JIO-
JKEHHE Ha HUX He CBOHCTBEHHOI cyaaM QyHKIHH 10 000CHOBAaHNIO OOBHHEHHUS NIPH OTKa3e
OT HEro MpoKypopa.

Paznenum 3TH pemieHns Ha Tpy rpynisl. [lepsast neMoncTpHpyeT npu-
BEPIKEHHOCTH YCTOABIINMCS, alIpOOHPOBAHHBIM U IIOJIYYMBIIMM Bceobiiee
MEXKIYHAPOIHOE IMPH3HAHUE COCTSI3aTENbHBIM HWHCTHUTYTAM M IPHHIIH-
amM — TMpe3yMIILUH HEBHHOBHOCTH, HENPHUKOCHOBEHHOCTH JIMYHOCTH,
mpoleype CyaeOHOH NpOBEPKH apecTa, Cydy MPHCSHKHBIX, MPUHIUIAM
CBOOOIHOTO AOCTYIA K MPABOCYIHIO M €CTECTBEHHOTO Cyaa. DTH MOIOKe-
HUSL B TOM WM HHOU Mepe yKe COIEepIKakCh B YTOJIOBHO-IIPOLECCYATBHOM
kogexce, u Koncrurynnonnsiit Cya UX JUILB YTOYHSII U KOPPEKTHPOBAJL.

Bropas rpynmna — 3T0 pemeHus, KOTOPEIMM OTPAHHYHBAINCH MIIA HUC-
KJIIOYAJIMCh OT/ENIbHbIE HOPMBI, MNPOTHBOPEUYMBIIHME HAyaldy CTPOTOTO
oTHene ks QyHKIMU IOCTUIIMH OT YTOJIOBHOTO TIpecienoBanus (0 BO30yK-
JICHUH CyIOM YIOJOBHOIO [efia ¥ HarpaBJIeHHH Ha AOMOJHUTEILHOE pac-
creioBanue). brarogaps oTHM pemieHusaM CTafaus CyAeOHOro pasoupaTenb-
‘CTBA CTaJIa 3HAYUTENBHO GOTIBIIE OTBEYATh COCTA3ATEIEHOMY HIIEay.

TpeThst COBOKYITHOCTh — 3TO IOCTAHOBJIEHUS, KOTOPLIMH YTOJIOBHO-
MpoLieCCyaIbHBIE BOIPOCH! pEHIaloTcs Ha 6a3e KOHCTHUTYIIMOHHOM HOp-
MBI, pazpenraonieii 00XanoBaHue B Cyl BCeX PeIleHnH OpraHOB BIACTH,
MECTHOTO CaMOYMPaBIeHHs U JODKHOCTHBIX JuIl (4. 1, 2 c1. 46 Koncrtu-
Tyruu PD).

HanmomuuM, 4TO peub HAET 00 00)KanoBaHNH B Cy/ NMEPBOH HHCTaHIMH TPEKPAILEHHS
YTOJIOBHOIO [1eJla OpraHamM#u MpeABapHTENBHOI0 pacciieloBaHus, IPHOCTAHOBIEHHS MPO-
H3BOACTBA MO YrOJOBHOMY A€y M NPOMUICHHA CPOKa NMPEABAPUTEIBHOrO pacCiCa0BaHus,
OGBICKa, HaJIOXKECHHUA apecTa Ha UMYIIECTBO, a TAKXKC O MEPECMOTPE B KACCALMOHHOM I10-
pAAKe pemex—mﬁ cyna HﬁpBOl‘/‘l HHCTAHIIMU O HAa3HAYCHHUH Cy}le6H01"0 3aceaHusd Wi HallpaB-
JICHUH YTOJIOBHOTO JI€Na AJIA [MPOU3BOACTBA AOMIOJIHHUTEIBHOTO pacClIi€I0OBaHusA, CONPSKCH-
HBIX C IIPUMEHEHUEM HIIH MPOUIEHHEM MED NIPECEUCHUS HIIH HHBIX MPHHYIUTECIBHBIX MED;
O ITPUMEHEHUH NIIH H3MEHEHHUH MCPBI MPECEICHHA, O TIOMEIIEHHH JINIIa B MEIMITHHCKOE Y4~
PEXACHHUE [T IIPOBEICHHSA CTAIMOHAPHOMH CYIe0HO-MICHXHATPUYECKOi IKCIIEPTH3bI, a TaK-
xKe 00 OTIIOKEHUH pa36npa’renLCTBa, NpHOCTAHOBIIEHUH YTOJIOBHOTO JI€/1a HIIK O POCITYCKE
KOJUIETHH TIPUCAKHBIX.

Panee HamMu ObUIM OTIPENETIEHBI KPUTEPHUHN I IPUMEHEHHS B YIOJIOB-
HOM TIpoliecce apOUTpaIbHOIO METOA, 0TIy CKAOIIEro CyAeOHy 0 IpoBep-
Ky BCEX Ha3BaHHBIX BHJIOB PELICHHH, TOCKOJIBKY OHH COIPSDKEHBI JIHOO C
OZIHOCTOPOHHMM OIpaHHYEHHEM JOCTYIIa K IIPABOCY/IHIO, JIMOO C IIpUMeHe-
HHEM MPOLeCcCyanbHOTO puHyXaeHws. Y To, 1 apyroe Tpebyer B coctsiza-
TEeTbHOM MPOLECCEe BMEIIaTeIbCTBA HeHTPaJIbHOTO apouTpa. B aToM cmbic-
je pganHble mnoctaHoBieHus KoncruryrmonHoro Cyna yBelIHYMBAIOT
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«yHeIbHBIN BECY» COCTA3ATENBHOIO Hauasa B POCCHICKOM yTOJIOBHOM IPO-
necce. OHAKO B CBA3U C HUMH BO3HHMKAIOT M CEPhE3HbIE BOIPOCKHL.

IIpexne Bcero npencTaBisieTcss HETOUHON ceplika Ha cT. 46 Koncru-
Tynuu PO. ByKkBansHO IPHMEHSTE €€ B YTOJIOBHOM CYIOIPOU3BOCTBE
Heub3s, 00 10 CBOEMY AyXy OHa paccuHMTaHa CKOpee Ha TPaKIaHCKHH,
yeM Ha yrojoBHbIHM npouecc. He cnydaiino Koncturynuonssiii Cyn B
OIIHOM M3 CBOHMX [TOCTAHOBJIEHUH OTOBApHBAETCS, UTO HJIS MPUHATHI U
PaccMOTpEHHs CY/IOM XKajl00 3aHHTEPEeCOBAHHBIX JIHIL B XOZIE TIPe/IBapH-
TEJIBHOTO PaccieqoBaHusI He0OX0ANMO, YTOObI COOTBETCTBYIOIHE [eH-
CTBHUS U pEIEeHHUs] OPTaHOB TIPEABAPUTENILHOTO PacCleqOBAHHUS TOPOK-
JIaTH TIOCIEICTBYSI, KOTOPBIE 8bIX00AM 34 PAMKU Y20N108HO-NPOYECCY-
ANbHBIX OMHOWeHUl, WIH CYIECTBEHHO OTPAHUYHBAIH TPH OTOM
KOHCTUTYIIMOHHBIE TIpaBa U CBOOOJBI JIMYHOCTH M MOIVIM HPUYHHHTH
yujep6, socnonnenie KOTOPOTo B JadbHEUIIIEM OKaKeTCsI HEOCYIeCTBU-
MeIM.! Ecriu OBITH mOCTIEI0BATENBHEIM NPH OyKBAaJbHOM TOJIKOBAHHH
cT. 46 KoHCTUTYIIMH, TO HA10 TOBOPUTE O BOBMOXKHOCTH 00)KATOBAHUS U
TaKHUX PEIIEHHH opeanos enacmu, KaK, HAaIpuMep, O IPUHATHH CIIe0Ba-
TeJgeM Jena K INPOU3BOIACTBY, MPUOOIIEHWH BEINECTBEHHBIX HOKA3a-
TENbCTB, BBI30BE CBUACTENIECH TOBECTKOM U T.JI., YTO SBHO HEIenecoo0-
pazHo. M3BeCTHO, YTO U3 08YX 0OUHAKOBO BOZMOICHBLX CMBICIO08 HOPMbL
cnedyem usbupams mom, Konmopulil bonee 6cezo yenecoobpaset u He ge-
dem K menenvim nocireocmeusm (argumentum ad absurdum).* 3HauwT,
HOpMY, coaepxkantyrocs B ¢T. 46 KoHCTHTYIHH, CTIelyeT TOIKOBaTh Orpa-
HUuATENbHO. CKaxeM MpsIMO — He OHA J0JDKHA SBIISITHCS IOPHIHYEC-
KHM OCHOBaHHEM UL 00)KaJOBaHHUS B CYJ| YIOMSIHYTBIX NIPOLECCYyab-
HBIX pelIeHHH, a JJOKTPUHAIBHOE TOJIKOBAaHHE YTOJIOBHO-IPOLECCYallb-
HOTO 3aKOHa, MCXOAsANIee M3 BO3MOXKHOCTEH apOUTpanpHOrO MeTonma
IIPABOBOTO PErYIMPOBAHKS, O Ye€M PaHee HaMU T'OBOPUIOCH Goee Moa-
po6Ho (T 1 pasn. II).

Hpyroit Bompoc, TpeOyIomuii 0TBeTa B CBSI3M C Ha3BaHHBIMU IIOCTa-
HOBJICHUSIMH: KaKHe CyIIbl I0JDKHBI PACCMATPUBATh XKaloObl Ha AEHCTBHUS
U pEIIeHHs OpraHOB IIPEeBApUTENBFHOTO paccienoBaHus? MomuaauBo
IIPEIIONATaeTCs, YTO 9TO CY/IbI IIEPBOM HHCTAHIIUH, KOTOPhIE TAKKE 3aHH-
MAIOTCs paCCMOTPEHHEM YTOJIOBHBIX JIET I10 CYIIECTRY, in judicio — mpo-
CTO HOTOMY, YTO APYIHX MOAXOAAIIMX I 9TOTO CyAeOHBIX OPraHOB HET.
Ho ywactue Takoro cyga B mpeaBapuTeIbHOM PaccieqoBaHUM €CTh CIel-

! Cwm.: Ocoboe muenue cyapu Konctutynmonsoro Cyna Poccuiickoit Demepamuu
H. B.Burpyka mo aemy o IpoBepke KOHCTHUTYUHMOHHOCTH MONOXKeHNnH cTaTey 133, yactu
nepBo#i crateu 218 u craten 220 YronosHO-npoueccyansHoro konexca PCOCP B cBszu ¢
xanobamu rpaxaan B. K. Bopucosa, b. A. Kexmana, B. . Monacteipenkoro, 1. Y. ®yd-
JBITHHA ¥ 00IIECTBA C OrPaHHYEHHOH OTBETCTBEHHOCTHIO «MoOHOKOM» OT 23 mapTa 1999
roza.

2 Cwm.: Bacvrogckuii E. B. PyKOBOICTBO K TONKOBAHHMIO H TPHMEHEHUIO 3aKOHOB (TpaK-
THYeckoe nocobue). M., 1997. C. 86—387.
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CTBCHHO—pO3BICKHOI‘;I, a HEe COCTA3aTeNILHBIN HpH3HaK, HTO YK€ HCOIHOK-
paTHO OTMEHAJIOCh HAMH paHEe.

Tlpasna, Ha 3T0 MOKHO BO3PA3HTh, HUTO «yYaCTHE e OAHOTO M TOTO XKe CYIBU B [IPOBEP-
K€ 3aKOHHOCTH Bos6yvxixennx JieJia ¥ OCIIE/TYIONIEeM eT0 paspelieHun, 6€3yCI0BHO, HCKITIO-
YaeTCs: NpeabIayLiee yIacTHe B CyAONPOU3BO/ICTBE JOJKHO PACEHUBATHCA H PACHICHUBA-
ercs, coracHo aencteyiomemy YIIK (ctates 60), kak 06CTOATENBCTBO, YCTpaHAIOUIEE Cy-
B0 OT PAcCMOTPEHMS nenay.' KoHEIHO, 3aMeHa Cy/bH, ACHCTBOBABLIETO in jure Ha
CIIEZICTBHH, IPYTHM CYABEH TOT0 JKe CyAeOHOro OpraHa HeCKOJIBKO 0CNabHUT BIHAHHE HA CYI
in judicio, HO TONBEKO HAMOTOBHHY, HOO MOMHMO JTHYHOTO HMEETCS €Ile BEAOMCTBEHHBIH
CITyKeOHbII HHTEpEC, MPECIOByTas «4ecTh MyHaupa». Kak yxe yrmoMHHanoch, BO3ACH-
CTBUE KOPIIOPATHBHBIX M CITY)KEOHBIX PHIYAroB Ha Cy/bIO, BRIHOCSIIETO IPUTOBOP, MOKET
OBITE Hae Gonee AeiiCTBEHHBIM, YeM BIHSHHUE €ro COOCTBEHHBIX «CIEACTBEHHBIX) pellie-
HUM, Oy/Ib OHH NPHHATHI 110 JAHHOMY AEITy.

[TonpoOyeM oONpemeauTh TUIIOIOTMYECKYIO HalpaBIEHHOCTh 3THX
HOBAIHi1 B pOCCUICKOM yrojoBHOM mpoluecce. [logpnenue cyna Ha cta-
JIUM TIPE/IBAPUTENILHOTO PACCIIeIOBAHN, KaK BUIHO, IPU3BAHO, 10 MBIC-
7 3aKOHOMaTeNs U wWieHOB KOHCTHTYHHMOHHOTO cyaa,” cAemarh U 3Ty
CTaJIMI0 POCCHIICKOTO IIpoIecca cocTa3arenbHol. B aToMm nnane Haie
MpeBapUTENbHOE pacciieIOBaHHe HAYMHAET 10 HEKOTOPOH CTeNeHH Ha-
[TOMHHATH COBPEMEHHBIN repMaHCKuH Mopdonormueckuii Tum. Kak u
Tam, o0uruii cyneOHbIN OpraH B JIMIE OHOIO U3 CBOMX CyIeH paspemaer
OTIpeJIesIeHHbIE BOMPOCH], BO3HUKAIONINE HA CTAAHWH HPeABAPUTEIbHON
IIOATOTOBKH, KaK IPaBUIIO, He NPUHUMAS JIeTI0 K CBOeMY IIPOU3BOCTRY,
TO €CTh HE CTAHOBACH cledosamenem. X03sIMHOM Ipolecca Kak B ['epma-
HUH, TaKk 1 B Poccun Ha NpeABapUTENbHOM pPacciIedOBaHUM OCTAeTCs
npoxypop Herr des Ermittlungsverfahren (nea.) — rocrioans gosHanus.
OpHako UMEKTCS M CYLIeCTBEHHbIE pasnudus. [epMaHCKUH yuacTko-
BBII Cy/bsl €CTh IIPEXKIIE BCEro cyobia-0o3Hasamens, TIABHON €ro 3amia-
uew ABNISIOTCS «CyneOHbIE CIeICTBeHHbIE neicTBusa» (richterliche
Untersuchungshandlungen), 1 oH He 3aHMMaeTCsl paACCMOTPEHUEM Ka-

' Ocoboe wmuenne cynsn Koncrurymuonnoro Cyna Poccwiickoit ®enepanuu

T.I. MopiakoBoii 1o ey o NpoBepke KOHCTHTYIIHOHHOCTH MONOKeHn#H craten 133, gac-
TH nepBoii crateh 218 u craten 220 YronoBHo-npoleccyansHoro koaekca PCOCP or 23
maprta 1999 roza.

2 «3akpemnennslii B cratbe 123 Komcruryumn Poccuiickoit Denepanuu NpHHLMTT
OCYUIECTBICHUS YTOIOBHOTO CYIONPOM3BOJICTBA HA HAayalaxX COCTA3ATENbHOCTH U PABHO-
[IPABHs CTOPOH. .. TI0 CMBICITY JaHHOH KOHCTUTYLIHOHHOH HOPMBI B €€ B3aHMOCBS3H €O CTa-
Teamu 18, 46, 52 u 118 Konctutynuu Poccuiickoit Denepauuu, pacpocTpaHseTcs Ha Bce
CTaJiiM YTOJIOBHOTO Cyaompou3BoacTBa. CyObeKThl YTOMOBHO-TIPOIECCYANbHOH AEATeNb-
HOCTH, OCYLIECTBASIONHE, B TOM YHCIE Ha NOCYAEOHBIX CTAANX, YTOIIOBHOE NpECIenoBa-
HUE, C O/IHOH CTOPOHBI, U 3aLIUTY OT HEro, C APYTOH, B COCTA3ATENLHOM MpOIecce B KOHp-
JUKTHON CHTyallMH JOJDKHBI 00palaThes 3a paspelieHHeM cropa K He3aBHCHMOMY Cy-
ny», — numet B cBoeM Ocobom MuennH uned Korcrurynuonroro Cyaa T. I'. Mopiiakosa.

3 Tlo YIIK ®PT, nums B UCKIFOUUTENBHBIX CITyYasX HEMOCPEACTBEHHO CY/Ibe MOKET
OBITH MOPYYEHO MPOU3BOACTBO PAcCIEOBAHHS: MPH MPOM3BOACTBE O MPHHYIHTEIEHOM
BO30YKAeHUU 0OBHHEHNS TT0 JKaobe morepresniero (§ 173) n mpu uccneaoBaHny 10Ka3a-
TEABCTB B MOPSAAKE BO30OHOBIECHHS TIPOM3BOJICTBA [0 BHOBb OTKPBIBIIUMCS OOCTOATEINb-
ctBam (§ 369).
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7106.! Poccuiickuii cyn Teneps, HAIPOTHB, PACCMATPHBAET JKajo0bl U B
9TOM OTHOLIEHHH IIPOSBIISIET CXOACTBO ¢ (hpaHITy3cKoit HOpMOH, TIe yre-
JISIeTCS MOBBIMICHHOE BHUMaHKE 00)KaJ0BaHHUIO AHCTBUH CyneOHOH mo-
JWIUHA WA PELICHHH CIEeACTBEHHOrO CyIbd B OOBHMHHTENBHYIO KaMepy
aneUIAHOHHOTO cynia. Bripouewm, u 31ech 00HApyKUBAETCS TO XKe caMoe
NPUHIUITHATIBHOE Pa3/INIUe, 9TO U IPH CONIOCTaBICHUH POCCHICKOTO IO~
psnoka ¢ repmaHckuM THroM. Cynes, HeHcTBYIOIUHM Ha (paHIfy3cKOM
IIpeIBAPUTENHHOM CIEICTBHH, €CTh B IEPBYIO OYepeb CIef0BaTelb, Ho-
3TOMY CyneOHOE IPUCYTCTBUE 3[eCh NMeeT aKTUBHBIN XapakTep. B uem
CMBIC] HAIIEro NPOTHBOMOCTaBIeHMs? B TOM, 4TO pOCCHHUCKHI Cymbs
TOJBKO pa3peruaet kano0sl, B TO BpeMsi Kak QpaHILy3CKHH 1 HEMELIKHH UX
npenoTBpanaoT! OHU CIOCOOHB! Ha 3TO UMEHHO ITOTOMY, YTO HEMOCPE-
CTBEHHO M aKTHBHO yYacTBYIOT B JOKA3bIBAHUH, BHOCA B HErO JIEMEHT
COCTSI3aTENFHOCTH M TEM CaMBIM IPENOTBPAIlast MHOTHE M3 BO3MOXHBIX
koHGmUKTOB. ClIeICTBEHHBIE CYIBH CITy)KaT OyhepoM MEexIy «MexaHH-
KOil» YTOJIOBHOTO MPECIeN0BaHUs U «OPTaHUKOW» CyneOHOoro pasbupa-
TEJILCTBA, YTO CMATYACT PE3KOCTh MEPexoia 0T 0OBUHHUTEIBHOTO THIIA MO-
CTaHOBKM M pelIeHHs podiieM K cynedHoMy. TeM caMbIM, XOTS U B pa3-
HOM CTENeHH, yHaeTcsi CMIrduTh 1o, uto Y. 5. doitHuiKui Ha3bIBal
«OCHOBHOM OIIMOKOI» CMEIIAHHOTO IIpoiecca, KOTaa «IBe MOCIea0Ba-
TeJIbHBIE YaCTH OZHOTO M TOTO K€ MPOU3BOACTBA CTPOMIHCH IO HadagaM
IUaMETPaNbHO IIPOTUBOIIONOKHEIMY.? B pOCCHICKOM yTOIOBHOM MpO-
Hecce cyneOHOMY NIPHCYTCTBHIO HA IPEABAPUTENEHOM paccieoBaHUU
HEJIOCTAET aKMUBHOCMI W NOAHOMbI TTYOITHYHO-COCTA3aTeNIbHON DyHK-
L[UH FOCTUIIMHA. AKTHBHOCTB JOJDKHA COCTOSTE B BBITIOJIHEHUH, B OCHOB-
HOM I10 XOaTaliCTBY CTOPOH, CYI€HCKUX CAEACTBEHHBIX [I€HCTBUH, NIPO-
TOKOJIaM KOTOPBIX JOJKHA IPUIABATHCS IOPUAMYIECKas CHIa CyAeOHbIX
JIOKa3aTeNbCTB, TO €CTh OONBIIAs, YeM MaTeprazaM MpOKypaTyphl U Op-
TaHOB Jo3HaHMA. [10NMHOTA QYHKIMU IOCTUIHH, TTOMUMO JIETaaH3alul
JIOKa3aTeNIbCTB, NODKHA 3aKII0YaThCS Ha CTAgHH IMPEABAPUTEILHON
TIOATOTOBKH B KOHMpONe 3a IPUMEHEHUEM Mep NIPUHYKIEHHUs, OTPaHH-
YHBAIOIINX KOHCMUmMYyyuonnsle npasa epascoar. OH MOXKET IPOBOIUTE-
s B CIEAYIOIUX opMax:

1) npoBenenue cyoetickux credcmeeHHbIX JSHCTBUH, BHIIOIHIAEMBIX B
9THX CITy4asx KaK IO 3asABJICHHSIM CTOPOH, TAK ¥ IT0 HHUIIMATUBE CYAa;

2) BBIIAYA NpedsapumensHblx paspeuienuti (OpaepoB, IPHKA30B 1 T. I1.)
Ha MIPHMEHEHUE Mep IPOLeCCyanbHOTO IPUHYKICHNUS;

IlpaBza, Mo Xo#aTaiCcTBy HAXOAAUIETOCA O/l CTpakel OOBHHAEMOTO HEMEIKHH Cy-
JIbst MOYKET Ha3HAYHTH CyIeOHYI0 PoBepKy apecta. OHaKo MpHKa3 06 apecTe BBIAALT, Kak
npaBuIto, ToT e cyass (§ 114 YIIK ©PI), mosTomy 3aKkoH pa3inyaeT TaKoe X0AaTaiCTBO U
a0y, KoTopas IPUHOCHTCS Ha pellleHue CybU-T03HaBATENISI B BBIILIECTOANLYIO HHCTAH-
MO — YTOJIOBHYIO MajaTy 3emMensHoro cyaa. [logaga sxanoObl Hapsay C X0/aTaiCcTBOM He
nomyckaercs (§ 117).

2 @ounuyruii M. A. Kypc yronosroro cynonpoussonctea. T. I1. C. 368.
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3) mocnenyoliee pacCMOTPEHHE BONPOCA O 3aKOHHOCTH IPHHYIH-
TENbHBIX Mep, TIPHHATHIX YTOJIOBHBIM IPECIIeIOBaTeNIeM B HEOTIOKHOH
CUTyaluu, IyTeM IPOBEIEHUs OTAECNIBHBIX CyOebOHbIX 3acedanuii IO
(bosee omepaTHBHASA H yIplieHHas GopMa) B BUIE 0043aTENBHOTO 3aCay-
wueanusl Cynbei 3a1epyKaHHbIX.

Haxowen, ¢pyHKIHsI FOCTHIINY MOKET BKJIIOYATh KOHTPOJIb 3a IPEIbsB-
JieHreM 0OBUHEHHUS TNOO0 MIPH nepeoti ke, MO0 B (HhopMe CIIEHATBHOTO
¢y0ebHo20 3acedanus.

[penanue cymy TakXe MOXET IPOBOAUTHCA ITyTEM PACCMOTPEHUS B
cyoebHom 3acedanuu in jure JOCTaTOYHOCTH JOKA3aTENbCTB JUIS Hepeaa-
yu jiena B cyeOHoe pa3oupaTenseTBo. TeOpeTHIeCKH BO3ZMOXKHO MPEeio-
JKHUTH U Ipyroii, y’ke YIIOMHUHABIINHCA HAMHU BBIIIE aBCTPUHACKUN BApHAHT
npeaHus Cyay, IpY KOTOPOM pEIeHHe 3TOro BOIpoca, 110 0bimeMy npa-
BHJIY, OTHECEHO K KOMIIETEHIIUH IPOKYpOPa, IIPH YCIOBHH, YTO OOBHHSAE-
MBIii He 3a9BHT xano0sl. Toraa BOIpoc o npelaHui Cyay pacCMaTpHBAET-
cs1 B popme anesuIInuoHHOro nepecmotpa. [Ipencrapisercs, oqHako, 4To
B POCCHICKHX YCJIOBHAX ITOZOOHBIN IMyTh ObUI OBI UpeBaT CHIDKEHHEM Ka-
YyecTBa pacclieloOBaHus Jell, epejaBaeMbIX IPOKypaTypoi B cyasl. Tak,
COIVIACHO JIAaHHBIM CTAaTHCTHKH, MPOKYPOPHI €XKEroHO BO3BpAlllajiid Ha
nocnenoBanue B 10 pa3 MeHbIIe e, yem Cyabl'.

Jlns ycnemHoi peand3aliy BCEX Ha3BaHHBIX Mep HE0OXOauMo, Ha
HAII B3IJIA, BBITOJTHUTG JBA BAXKHBIX yCiIoBHsL. OIHO U3 HUX HMEET Opra-
HU3AIMOHHBINA XapaKTep — 3TO OTAENICHHE CIIy>KOBI CIIeICTBEHHBIX CyIei
OT 00II€el CHCTEMBI CYI0B, paccMaTpuBaronux Aena in judicio. CyneOHbi
KOHTpPOJIb HeNb3s MOpydaTh KaKoMy-THOO0 ApyroMy cyaeOHOMY Opramy,
KpOME CIIE[ICTBEHHOTO CY[bH, YTOOBI OrpafuTh cyneOHOe pazdupareb-
CTBO OT (JOPMHPOBAHHUS IPEKAECBPEMEHHOI0 MHEHHMS 10 Aeny.” Kak moka-
3BIBAET aHIIMMCKHUH OTIBIT, Hanboee MOAXOAAIINI I 3TOTO COco0 —
HAJeIHTh yKA3aHHBIMU TOITHOMOYMAMU MUPOBBIX CYCH.

JLi1st 3TOTO, KOHEYHO, MPUILIOCH OBl BHECTH M3MeHeHUs B 3akoH PP «O MUPOBBIX Cy/Ib-
sx B Poccuiickoit Depepaunm» ot 17 nexabps 1998 r., KOTOpBIH yCTaHABINBAET, YTO MUPO-
BBIE CYIbH BXOIAT B eIUHYIO cynebnyto cuctemy Poccuiickoi ®eaepaunu (ct.1), H, Kpome
TOTO, OTPAHHYHBACTCS TAKUMH MPO(pECCHOHANBHBIMU TPEOOBaHUAMH K KaHAMIATypaM Ha
JIOJDKHOCTBH MHPOBBIX Cy/I€H, KOTOpBIE SBHO HEJOCTATOYHBI /UL BHIMOJHEHHS Mpeiarae-
Mo# porn. Tak, 4TOOBI CTaTh MHPOBBIM Cy/IbEH, JOCTATOYHO UMETh S-JIETHHM CTa)< paboTh!
no 110601 1PUIUIECKOH MPOhECCHH, B TO BpeMs Kak [l HCTIONHEHNUs 00s3aHHOCTEH Clef-
CTBEHHOTO Cy/IbH JKEJIATENIeH CEPhE3HbIH CIIeICTBEHHbIH WIIM aIBOKAaTCKU# onbIT. [{1s cpaB-
HeHHs, B AHIJINH OTUIa9MBacMbIe MATHCTPATBI, BEIMOIHAIOLINE HAPSY ¢ OeCIIaTHEIMU MH-
POBBIMH CyAbAMH (QYHKIHH JONpPAIIHBAIONIMX CyAeH Ha MpeaBapHTEIbHOM CIEACTBHH,

1 Cwm.: JIykesinos A. Tlepectpoiika, AEMOKpPATHs H 3aKOHHOCTD HepasaensHbl // Cotpa-
JIMCTHYECKAs 3aKOHHOCTE. 1987. Ne 9. C. 6.

2 Taxkoe npemioxkenue GsU10 BeICKa3aHo B nuTeparype: Cum.: [empyxun U.JI., Kyyo-
6a D. @. O KOHUENUH YTOTOBHO-IIPOLECCYaTbHOTO 3aKoHOoAaTeNnbCTBa Poccuiickoit Mene-
panuu, c. 84.
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JIOJDKHBI, BO-TIEPBBIX, PHHAIEXKATh K HIMTHOI alBOKATCKOH KaTeropuu 0appHCTEpoB H,
BO-BTOPEIX, HIMETh HE MEHEE 4eM 7-TETHHI CTaX BBICTYIUICHHH BO BCEX Cyax.

C npyroii cropoHsl, ais Poccun Bpsi I TOAXOANT CErOIH HHCTUTYT
OeCIUIaTHEIX MUPOBBIX CyHeH, KOTOPHIX B AHIJIHU OKOJIO 25 TBICSY 4eJ0-
BEK, TOIIA KaK CTHUIICHIUAPHBIX MATHCTPATOB TOJBKO HECKOIBKO HECAT-
koB.! IIpencraBnsercs, 4To HempocTas KaapoBas npobiema, CBI3aHHas C
(dhopMHUpPOBaHHEM KOpIlyca MUPOBBIX Cyled 1 UX (PHHAHCHPOBaHHEM, ObI-
7a OBl pelieHa 3HaYUTeNBHO JIerde MMEHHO Or1arofaps rnepeiade UM clieji-
CTBEHHBIX (DYHKIIHI, TaK KaK MHPOBBIMH Cy/IbsiMu 0e3 yiiepOa it Ka3HbI
MOTJIH OBI TOTZIa CTaTh MHOTHE OBIBILKE CIIEIOBATENN IPOKYPATYPEI, HME-
JOLIHE K TOMY K€ HeOOXOMUMBIHA Mpo(eCcCHOHANbHBII OTBIT.

BTopoe ycioBue 1)1 aKTHBHOTO M COCTSA3ATENBHOTO CYIe0OHOTO IPH-
CYTCTBHUS Ha IIPEIBAPUTENBHOM PACCIEIOBAHIH, KOTOPOE OJHOBPEMEH-
HO €CTh ¥ YCJIOBHE IIOCTENIEHHOTO MEePeXo/ia K MOCTCOCTA3ATENBHOM MO-
JIeNH MpOLecca B IIETIOM, BBIIOJHUThH 3HAUYUTENBHO TpynHee. OHO 3a-
KITIOYAETCS B TOM, YTOOBI 00€CIEUNTh TOTHHHYIO HE3aBUCHMOCTH BCETO
CcyneOHOTO KOpIyca, He TOJILKO OPraHH3alHOHHO, HO U YUBUIUZAYUOH-
HO, C TOYKH 3PEHHS U3MEHEHUS BCEH CHCTEMBI JKOHOMHYECKUX, COLIH-
AJBHBIX, IMOJIMTUYECKUX, IIPABOBBIX U KyJIBTYPHBIX IEHHOCTEH M OTHO-
menuit. BripoueMm, onHOM HE3aBUCHMOCTH 3[€Ch Maslo, HY>KHA KOMIIe-
TEHTHOCTh W BBICOKAas KyJbTypa HE TOJBKO CyaeH, HO BCEX rocymap-
CTBEHHBIX OPIaHOB M HHBIX CYOBEKTOB CyoONpon3BoAcTBa. IIpaBaa, ato
MO-BHIUMOMY OKOHYATENILHO CTAHET BO3MOKHEIM JIHIIB C BXOXICHHEM
Poccuu B ycToiguByI0 (ha3y MOCTHHAYCTPHAIBHOTO 00LIECTBA U IIPABO-
BOTO TOCYIApcTBa, s 4ero Tpedyercs BpeMs. [laHHOE yCIoBHE He 03-
HayaeT, KOHEYHO, YTO POCCHICKAsl FOCTHIMSL JOJDKHA 3aCTHITh B hopMax
[IOJIyBEKOBO# JaBHOCTH, TACCHBHO OXHJasi HACTYIUIEHUS 3PBI «BCEOO-
mero OmarogeHCTBIS. JIFoOoe MTHOBEHHE HAIIEH SKU3HM, KAaK IHCAI
Ocxkap Yaiinea, — 3TO BCe HACTOSLIEE, BCE IPOLUIOE U Bce OymyIuee.
MHoroe MO>XeT OBITh JOCTHTHYTO YK€ CETOIHA — 0OecIeUeHHe TIOJTHO-
TO pa3eleHusi BETBEH TOCYIapCTBEHHOH BJIACTH, CTPOTOE pa3rpaHHye-
HHE MPOoIecCyalbHbIX (YHKINM, BHEAPECHHE MEXAHU3MOB 3 EKTUBHOH
[IPABOBOM 3aIIMTHI U T. . CaMa FOCTUIHSI MOXKET OBITH OZIHUM M3 HHCTPY-
MeHTOB pedopm. OnHAKO sl 3TOTO el HeOOXOAMMa MPOTHOCTHYECKAs
TEOpHs CYIONPOU3BOACTBA, I CO3IaHUSI KOTOPOH, KaK HaleeTCs aBTop,
OK)KyTCS HEOECIIONIE3HBIME MBICIIH, H3JIOKEHHBIE B JAHHOH paboTe.

! Cwm.: Denham P. A Modern introduction to law. London. 1983. P. 37—39.
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3AK/IIOYEHUE

T'oBOpSIT, UTO CMBICT BCAKOH NEATENHHOCTH JIEKHUT 32 €€ IpeiernaMu,
IIO3TOMY B JIF000# paboTe Tak BayKHO 3axitoueHue. bpuio ObI HABI3YHBO B
CaMOM KOHIIE TIBITATHCS €IIe pa3 BTOIKOBBIBATE YUTATENIO TO, YTO OH YKe
ysicHUN ce0e, IPOYNTAaB IpeAbInyIe pa3aens! Kuuri. OMHaKO HETUIIHEe
BCE K€ MOSICHUTH MY, 3a4€M aBTOp C IIOMOIIBI0 Ooree ABYXCOT CTPAHMI]
yOOPHCTOro TEKCTa OTHSJI Y HEro mnapy ApParoleHHBIX 4acoB, a y ceds —
HEeCKOJBKO s1eT ku3Hu. Kopoue roBopsi, 3akiIo9eHHe — 3TO OKHO, Yepe3
KOTOpOE B KHHUTY 3aIVIs/IbIBAET BEJMKaH, 9be uMst — CBepx3amada — To,
panu gero OblIa 3aTessHa Bes paboTa. CMbICT aHHOH KHUTHY MOYKHO BhIpa-
3UTh BCErO HECKOJIBKMMH CJIOBaMH, ITOBTOPHB BEJIMKOJIEIIHYIO (pasy:
«Hcropus cBoOOIBI — 3TO HCTOPUSI MPOLIECCYANBHBIX TapaHTHi».! Mo-
*eT ObITh, MOHTECKBE HECKOJIBKO M YBIIEKCS, KOT/IA 3asIBIJI, UTO IIPaBUiia
YTOJIOBHOTO CYAOTPOM3BOACTBA HHTEPECYIOT PO JIIOACKOH OOMIBIIE BCEro
Ha CBETE, HO HeJIb3s OTPHILATh OYEBHIHOIO: IIOCIE BOMH M PEBOJIOIUI
HMEHHO YTOJIOBHEIHM MPOIIECC 3aHIMAET IIOYETHOE TPEThE MECTO» CPEeI
CaMBIX OCTPBIX OPYAMI IONUTHYECKON OOpBOBI, M Majke BenuUalInas B
MHpE UCTOpHs, pacckaszaHHas B HoBom 3aBere, — 3TO ¢ BHEIIHEH, 3eM-
HOM CTOPOHBI PENOPTaX O cyneOHoM gerne. TeMm cyiiecTBeHHeH 3BOJIO-
I[Ms1, KOTOPOM Ha MPOTSDKEHUH MHOTHX BEKOB ITOJBEPrajach IpOLEaypa
YTOJIOBHOTO pa30uparenbCTBa, MOCTEIEHHO IIPEBPATHBILASICS U3 Cylel-
HOTO BapBapCTBa B MyOIMYHBIH AUCKYPC B MEPY HHIHBHAYAIBHOM Crpa-
BEJIUBOCTH.

ITo Bcel BEpPOATHOCTH, IOCTHULIMU YTOTOBaHa B OymyiieM ungopmayu-
onnom obuecmee (1. Macyna) BeInaromascs poib. [psaymas nuBuIn3a-
LU B IOJMTUYECKOM OTHOLIEHHH Oy/eT 03Ha4aTh CTAHOBIICHHUE HOBOW,
HH()OPMAIHOHHO-KOHCEHCY CHOM IEMOKpPATHHU, KOTOpast HOKOHYHT C TIPO-
THBOPEYHEM MEXIY MaKOPUTAPHOH CHCTEMOH HaBA3BIBAHHUSI MEHBIINH-
CTBY BOJM OOJNBIUMHCTBA M T'YMAHHUCTHYECKHUM MPUHITUIIOM HHIUBUILY-

U Wiliams G. One Man’s Freedom. N.Y. 1962. P. 145.
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anbHOMU cnpaBegnuBocTH.! D710, TO cnosam J. Toddrepa, Oyaer «mo3a-
HYHAs JEMOKpATHI», OPHEHTHPOBAHHAs Ha OTACABHOTO HHIMBUIA.
OpHaKO KOHKpPETHAasi TeXHOJIOTHS peasIM3allii IPUHIUIA MEHBIINHCTBA
He nonyuuia y 9. Toddnepa, kak 10 Hero y FO. dpédenst,* mocTatouHoro
obssicHeHus. Benp MpHHATHIA IeMOKpaTHYECKUM OOJIBIIMHCTBOM 3aKOH,
00mmuit as Beex mabioH, MOXKeT OKaszaThes Uit HHAuBHayyma [Ipokpyc-
TOBBIM JIoxkeM. K cHacThio, CpeacTBO MPOTUB 3TOTO XOTSI €IIE U HE TIOJIHO-
CTBIO BOCTPEDOBAHO, HO TABHO IIPUTOTOBIEHO — 3T0 [IpaBocymue, 10cTH-
must. KpaliHocTH, kKak U3BECTHO, CXOAATCS, M TO, YTO OBLIO KOTIA-TO Iiep-
BBIM POCTKOM TOCYHZAapCTBEHHOCTH, BO3MOYKHO, SIBUT HAM €€ IO3IHUE U
MyZpBbIe II0/IBL, BeIb «coBa MuHepBbI,— Kak yTBepskaai [ erens,— Toib-
KO B CyMEPKH HAUUHAET CBOH MOJIET).

ITpumenenue x IlpaBocynnio NpUHIKIOB HHPOPMAILIMOHHOTO 0OIIe-
-CTBA — pa3HOO0Opa3wsi, MEHBIIMHCTBA U HHIAUBH/YaTbHOH CIIPABEIIUBO-
CTH 3aCTaB/IsgeT MHAYE B3IIIHYTh Ha BO3MOKHBIE B OyIyllieM ponb 1 3a/a-
YU CyAa B HICTHHHO IPaBOBOM rocynapcrae. He MckiioueHo, 9To B cayydae,
©CJIM 3aKOHO/ATe bHbI I1a0JIOH BCTYIIAET B IPOTHBOPEYHE C IPUHIIAIIOM
HHIMBUIYaJIbHON CIIPABEIJIMBOCTH B OTHOIICHHUH JIHYHOCTH, Cyd OynmeT
INpUHUMATh PelIeHHe, OCHOBAaHHOE HE Ha 3aKOHE, a HeIOCPEICTBEHHO Ha
HHIUBUIYAIBHON CHPABEIIMBOCTH (MPUHYUN CNpageoiusocmit). 3a-
KOH — He KJIeTKa JJII Cyziei, a [Bepb, KOTOPYIO Halo OTKphITh. OfHAKO
noi00HbIe cyAeOHbIe pelieHus He JOJDKHBI HMETh XapakTep IpeLe/ieHTa,
TO €CTh OBITH 0OS3aTENbHBI 110 APYTUM JejiaM, 100 00CTOATEeNbCTBA IS
BCEX €N PasiuuHbl (npuHyun pasnoobpasus). VICKIOUEHHeM U3 3TOro
IIPAaBUJIA MOTYT OBITh JIMIIb PEIICHUS BBICIIET0 CyaeOHOTO OpraHa, 10c-
TOIHBIE TOTrO, YTOOBI cTaTh ratio decidendi (zam.) — moTuBamu 1i1st pe-
IIEHHUH, HOO B OTIHYHE OT HIYKECTOSIIIUX CYIOB OH TEOPETHYECKHU BIaJIe-
©T MaKCHMalIbHEIM 00beMOM cynebHoH mpakTHki. Kak ObUIO moxa3aHo
HaM¥ Ha IpUMepe POCCHICKON «KOHCTHTYIIHOHHON PEBOIIOLIUI, ITO100-
HOE pa3BUTHE COOBITHIT HE XMMEpa, & BO MHOTOM YiKe PeaibHOCTb. [Ipun-
Yun MEHbUUHCMBA B IS TEITHHOCTH FOCTHLMM MOKET BBIPAXKATHCS B TOM,
9TO OCHOBAHHOE Ha 3aKOHe cyneOHOe peleHne pu 00Kajl0BaHUH €T0 HH-
IUBHJIOM, HHTE€PECHI KOTOPOTO OHO 3aTparuBaeT (UCTell, OTBETYHK, 0OBH-
HSEMBIH, NOTEpHeBIINi), Oy#eT CUUTATHCS IOPUAMYECKH HUYTOXKHBIM.
B ciryuae oTKIIOHEHHS 5Ka1005I BBIIIECTOSIIUM CYI0M FOPHANIECKAs CHIa
peleHust BOCCTaHaBNIMUBaeTcs. Heuro mogobHoe MBI BUIUM yiKe ceiyac B
repPMAaHCKOM HHCTHTYTe Cy[eOHOro npukasza. bosee ro6aasHBIM pe3yiib-
TaTOM MOJKET SIBUTHCSI BOCCO3/IaHHE B HOBBIX HCTOPHYECKHX YCIOBHIX
IpaBa CIOpPABEIIHBOCTH, IPo0Opa3 KOTOPOro JaBHO U3BECTEH B AHIIINU
noz TeM xke uMeHeM — Law of equity, — HaBepHOE OTOMY, 4TO B 3TOH
CTpaHe BCErja OTHOCHIIKCE C ONpe/IeNIeHHBIM IO03PeHHEeM K 3aKOHY KaK

' Cwm.: Vpeyn A. . Tlyts B Hoochepy: KoHUENINS BEKUBAHUS U YCTOHYHBOTO Pa3BH-
THs nuBunu3anui. M., 1993, C. 120.

2 Cwm.: Toffler A. The third wave. N.Y., 1980. P. 435.
3 Frobel J. System der socialen Politik. Aachen, 1975. S. 108.

220



HMCTOYHHKY IIpaBa. Brpodem, mpaBo CHpaBeMBOCTH HUKOIZAA He OBLIO
IIPEAMETOM JIMIIb AHIUHCKUX cuMuaTiii. KOHTHHEHT TaksKe IpOsIBIISIT K
HEMy UHTEpEC, XOTs 3/1€Ch OHO BCErJ]a MMEJI0 YUCTO KOHIENTyalbHBIH Xa-
paxrtep, Oyay4H MOYTH CHHOHIUMOM €CTECTBEHHOr0 TipaBa. «l'opa3mno inyu-
1re, — IMHIIET U3BeCTHBIHN (paHity3ckuii kommnaparusuct P. JlaBua, — ot-
KPOBEHHO NpPHU3HATH, YTO NPEANHCAHIS 3aKOHA, ITOJ00HO CTAThsIM I0TO-
BOpa, IPUBS3aHbl K ONPENEJICHHBIM YCIOBHUSAM, U €CJIH CJIOXKHIIACh
COBEpIICHHO HOBasg CUTYalUs, HEIIpeABUINMAs B MOMEHT U3JaHUS 3aKO0-
Ha, CyIbsi MOYKET, HCXO/1s U3 TPeOOBaHHI CIIPAaBEINBOCTH, OTKA3aThCS OT
€ro IMpUMEHEeHHsD. !

OpHako crapblif HCKOBOH (YACTHBIN M ITyOIMYHBIIN) MOPSIOK CyHOIpPO-
H3BOZICTBA B CHJTY CBOETO KOH(GIUKTHOTO XapaKTepa HePHIOAeH IJis TpaBa
CIIpaBeTMBOCTH. AKIMOHAPHBIA MHAWBHAYaTH3M HE PaBEH HHAUBHIY-
anbHOCTH. EctecTBeHHOM (hopMoOi U1 NpaBa CHPaBEIIMBOCTU MOXKET
OBITh TOJBKO MOCTCOCTA3ATENBHBIN HOHKOMOATAHTHEIHN IIPOLECC, KOTOPBIH,
cam Oy/Ty4H IIPOU3BOZEH OT «CBOOOIHON CYOBEKTHBHOCTHY, PEBBILIE BCETO
LIEHUT UCTHHY, €CTECTBEHHBIE IIPaBa 4eJI0BEKA U MHAUBUIYAJIBHYIO CIIPaBE]]-
nuBoCTh. [locTuraycTpHansHoMy obmecTBy XXI Beka Hy>KeH IOCTCOCT3a-
TEJBHBIH CyIeOHBIH MpoLece.

! Jasuo P. OcHOBHBIE IPaBOBBIE CHCTEMBI COBpeMeHHOCTH. M., 1988. C. 124.
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