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HomoBiab
npesunenTa HamionanpHoI akageMil IpaBOBUX HAyK
Yxpainu B. fI. Tanis Ha 3aranpHux 3060pax AKasemii,
1o BigOymucs 4 6epesnsa 2011 poky

2010 pik 6araro B YoMy OyB BU3HAYHUM SIK JIJIsI HAIIIOT JIEPYKaBH, TaK 1 ISt
HaI1oi HaykoBol ycranoBu. Ha nouarky poky YkazoM IIpesunenra Ykpainu
Axaziemii mpaBoBHX HayK YKpaiHu Oyio MPUCBOEHO IMOYECHE 3BaHHS HAIO-
HaJIbHOI. BiMOBIHO /10 3aKOHOJIAaBCTBA CTATyC HAI[IOHAJIBHOI HAJIAEThCS
YCTaHOBI, SIKa JIOCSITVIa HAMBUIIMX MTOKA3HUKIB Y CBOTH JIisUTBHOCTI II0JI0 BH-
KOPUCTAHHS IHTEJIEKTYaIbHOTO MOTEHITIATY Hallii, peai3allii i/1el HalioHaJIb-
HOTO BiJIPOPKEHHS 1 pO3BUTKY YKpaiHHU 1 € MIPOBIAHOIO CEpe]] rary3eBoi
TPyTH 3aKJIa/iB TyMaHiTapHOi cepu. Lle pimeHHs 3acBiT4miIo BUSHAHHS
JIep>kaBOTO TIPOBITHOT poJti Akamemii y 3a0e3meueHHI KOMIUTEKCHOTO PO3BUTKY
TIPaBOBOI HAYKH, TIPOBE/ICHHI HAYKOBHX JOCIIIKEHD Y Tally3i Jep KaBH 1 Tpa-
Ba Ta 3HAYHOTO BHECKY B IiATOTOBKY HAYKOBHUX KaJpiB.

BopHouac BrcoKa o1iHKa IisiTbHOCTI AKaJieMil Ta CIIPUSIHHS PO3BUTKY
HayKH 3 OOKy KepIBHULTBA Jep>KaBU BUMArae e Oijbll NPOAYKTHBHOI Ta
BiZINOBiAaIbHOT Mpalli Ha 6Jaro yKpaiHCHKOTO Hapomy.

Munynoro poky AkazeMisi IpoJOBKyBaja PO3MINPEHHs Mepexki HayKo-
BUX YCTaHOB, 3aJIyYeHHsI 0 HayKOBHX JOCIIIKEHb MPOBiIHUX (paxiBiiB
3 ycix perioniB Ykpainu. [locranoBoro Kabinety MiHicTpiB Ykpainu Bin
2 6epesns 2010 p. 3acHoBaHo HaykoBo-10CIiIHUN THCTUTYT IIPABOBOTO
3a0e3meueHHs] IHHOBAI[IHHOTO PO3BUTKY, a PIlIEHHsAM mpe3usii Axagemii
Bix 26 Oepesnst 2010 p. yrBopeno IliBaeHHuit perioHanbHUN HAYKOBHIA
LEHTD.

HarmionanpHa akageMis MpaBOBUX HayK YKpaiHu 3BepHynacs 1o llpe-
3u/IeHTa YKpaiHU 3 MPOXaHHIM 30UTBIIATH YACENbHICTh YIeHIB AKaieMil,
30Kpema 11t popmyBanHst ckiany [liBnenHoro perionansHoro neHtpy. Ipe-
3UJICHT MiATPUMAaB iHiliaTuBy Akanemii i 24 BepecHs BigOyaucs BUOOpU
HOBUX WieHiB Akaaemii. Ha 31 BakaHTHe Miciie mpeTeHayBaio 87 ocio.
KangunatiB Ha HasiBHI BakaHCii 4ieHiB AkaaeMii BUCYBalIM BCi PEeTiOHH
VYkpainu (Kuis, Xapkis, Jloneusk, {ninponerposcsk, Kiposorpan, Jly-
raucek, Mapiynons, Oneca, Cimpepomnoins, JIbBiB, Ykropon, YepHisii
Touio), 40 MpOBiIHUX HAYKOBUX 1 HABUAIBHUX 3aKianiB Ykpainu. Lle Oynn
HaNOUIBII TTpe/ICTaBHUIIbKI BUOOPH 3a BeCh yac icHyBaHHS Akanemii. 3a
pe3yapTaTaMu rojIocyBaHHs 0yiro oOpaHo 5 akanemikis Ta 21 wieHa-kopec-
HOHJEHTA.
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V 3aranbHOAEpKABHOMY BUMIpi MUHYJIHH PIK 3armam’aTaBcs MOYaTKOM
HAKOUIBII MAaCIITA0OHUX 32 BCI YaCH HE3aJICKHOCTI JIePIKaBHO-IIPABOBUX pe-
(hopm. 3HaYHOIO MIPOIO 32 PiK PePOPMOBAHO BITUU3HSIHY CYIOBY CUCTEMY,
PO3MoYarTo peaizamito HOBITHIX MiAXOIIB Y peopMyBaHHI OFOIKETHOT, T10-
JIATKOBOI Ta IMEHCIMHOT ccTeMH, chepH CoLliaIbHOro 3a0e3neueHHs. Biamosi-
HO 110 Ykazy [Ipesunenta Ykpainu «IIpo ontumizariro CHCTEMH IIEHTPATEHIX
OpraHiB BUKOHABYOI BIIJM» PO3IMOYATO JOKOPIHHY TIepeOymoBy aaMiHiCTpa-
THBHOTO aIiapary 3 METOIO YCYHEHHsI yOIF0BaHHS IOBHOBaYKEHb LICHTPAJIbHUX
OpTaHiB BUKOHABYOI BIIa I, 3a0€3ITeUeHHs CKOPOYEHHS YNCETBHOCTI yIIPaBIliH-
1IiB Ta IiIBUIIEHHS e(DeKTUBHOCTI IePKaBHOTO YIIPaBIIiHHSI.

HamnionanpHa akaznemist IpaBoBUX HayK YKpaiHH poOUTH CBiii BHECOK
y IPOBEICHHS ACPKaBHO-IIPABOBUX MEPETBOPEHb. Tak, Ha 3aMOBJICHHS
Anminictpanii [Ipe3unenrta Ykpainu npesuaieto Akanemii Oysio yTBOpeHO
7 poOOoYHX TPy i3 METOIO PO3POOKH HAMBAXKIUBIIINX HOPMATUBHHX AKTiB,
CHPSAMOBAHMX Ha peati3alilo colialbHO-eKOHOMIYHHUX Ta MPAaBOBUX pe-
¢dhopm, nependayeHux mporpamoro [Ipesunenra Ykpainu ta Kadinety Mi-
HictpiB Ykpainu. [lo ckiamy podouux rpyn yBidnuio 6im3eko 70 mpoBigHIX
(baxiBuiB HarionansHoi akazemii mpaBoBUX HayK YKpainu Ta HamionamsHoT
FOpUIUIHOI akameMii Ykpaiau imeri SpocimaBa Mymporo.

3a mepiox poboTH (a e BChOTo MiBPOKY) Oyio po3polbieHo Oinpiie
20 HOpMAaTHWBHO-TIPABOBHX Ta IPOTPAMHUX aKTiB. 30KpeMa, IPOeKT [HHOBa-
LIITHOTO KoJleKCy YKpaiHu, poekT 3akoHy Ykpainu «IIpo meHTpanbHi opranu
BUKOHABYO] BJIaIn», MPOCKT 3aKoHy Ykpainu «lIpo BHeceHH: 3MiH 10 3aKoHy
Vxpainu “IIpo Kabiner MinictpiB Ykpainu™», mpoeKkT 3MiH 10 3akoHy Ykpai-
uu «IIpo MicueBe caMoBpsAyBaHHS», TPOeKT Kozekcy MoBeIiHKH Aep KaBHO-
ro CiIy’O0O0BIIsl, MPOIO3UILIii 00 3MiH 10 3akoHy Ykpainu «IIpo ciayxOy
B OpraHax MiCIIEBOIO CaMOBPSITyBaHHs», POeKT 3akoHy Ykpainu «IIpo kpu-
MIHOJIOTIYHY EKCIIePTH3Y MPOEKTIB HOPMATHBHO-TIPABOBUX AKTiB.

Yci po3po0iieHi 3akoHOIaBY1 aKTH OYJ10 HAaIpaBJIeHO 10 AIMiHICTparii
IIpe3unenrta Ykpainu.

3aramom [HCTHTYTH AKagemii Opaiu ydacTs y po3poonenHi moran 100
MIPOCKTIB 3aKOHIB Ta IHIIUX HOPMATHBHO-IIPABOBUX aKTiB 32 BJIACHOIO iHi-
LiaTUBOIO Ta 3a JOPYUYCHHSIMH OpraHiB JIep>KaBHOI BIAIH Ta MiCLIEBOTO
CaMOBPSIyBaHHS.

AxkazieMiku Ta WieHH-KopecnoHieHTH HarionansHoi akagemii npaBoBux
HayK YKpaiHu caMOCTII{HO B3sUTH y4acThb y po3pooui 152 mpoexTiB 3aKoHiB
Ta IHIIMX HOPMAaTHBHO-NIPABOBHX aKTiB. Cepe HUX CIIifl BII3HAYUTH MPO-
eKTH 3aKoHiB Ykpainu «[Ipo momninito», «IIpo Bumry ocsity» (O. M. ban-
IypKa), IpoeKkTH 3akoHiB Ykpainu «IIpo oOpanns cynni» ta «IIpo 3Binb-
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nenns cynaisy (C. B. KiBanos), npoexr 3akony Ykpainu «IIpo eneprerud-
Huit MmoHiTopusr» (B. 5. Hactiok), npoekt 3akony Ykpainu «lIpo nmopsimox
BHUKOHAHHS pillleHb Ta BUCHOBKiB KoHcTuTytiitHoTo Cyny Ykpainu Bepxos-
Hoto Pamoro Yikpaiam» (A. O. CeniBaHoB).

[posinni daxiBii yctaHoB Akajemii Ha MOCTIHIA OCHOBI OepyTh
y4acTh y AisSIbHOCTI 42 poOoOUMX Ipyn i3 po3poOKH 3aKOHIB Ta THIIMX
HOPMAaTHBHO-IIPABOBHX aKTiB, CTBOPEHHX 3 1HILIaTHBU LEHTPAJILHUX Opra-
HiB AepkaBHOT Bnaau. Cepen HUX CIiJl BUAUIMTH TaKi TPYIIH:

1. Poboua rpyna 3 nuTaHb yI0CKOHAJIECHHS 3aKOHOJAaBCTBA PO BUOOpH
(wrenamu rpymnu € B. S, Tamii, FO. C. lemmygenko, O. JI. Konmunenko,
B. T. Manspenko ta B. M. lllanoan).

2. Poboua rpymna 3 nutanb cyaoBoi pedopmu (wieHamu rpyn € C. B. Ki-
BasioB, M. 1. Ko3to0pa, O. JI. Korunenko, H. C. Ky3nenosa, B. T. Manspen-
ko, B. T. Hop, [I. M. Ilputuka, O. JI. Cearoupbkwuii, B. 5. Tariit).

3. PoOoua rpyna 3 nuranb peopMyBaHHS KPUMIHAIBHOTO CyIOYMHCTBA
(anmenamu pobouoi rpymu € C. B. Kisanos, B. B. Kosanenxko, O. JI. Komnu-
seHko, B. T. Manspenko, /1. M. [Ipuruka, B. f. Tamiii, B. I1. Tuxwuii).

4. Komicist 31 3MIIIHEHHSI IEMOKpaTii Ta yTBEpKEHHSI BEPXOBEHCTBA
npasa (wienamu xkomicii € C. [1. [onosaruii, C. B. Kisasnos, M. 1. Ko3to0pa,
O. B. Ilerpummn).

Lleii HanpsiM poOOTH yCTAaHOB IOBUHEH CTATH OJJHUM 13 FOJIOBHUX, SIKILIO
HE HalTOJIOBHIITNM. 3a pe3yJIbTaTaMu pO3pOOKH 3aKOHOTIPOEKTIB 1 JepiKa-
Ba, 1 mpe3uais Akanemii OynyTh OIiHIOBaTH €(DEeKTHUBHICTh AISUTLHOCTI
KOYKHOTO 1HCTUTYTY.

Kpim niei HayKoBO-IpUKIaIHOI TisSTBHOCTI ycTaHOBH AKajemii mpo-
BOJMJIH IJIAaHOBI (DyHAaMEHTaIbHI JOCTIDKEHHS, K1 piHaHCyIoThCS 3 Jlep-
YKaBHOTO OFOIKETY. 3arajioM JTOCIHIKeHHS 3icHIoBanmucs 3a 37 QyHaa-
MEHTAJILHUMHU TEMaMH, 3 SKuX 9 OyII0 3aBepIIeHoO.

3a yMOBaMH JIOTOBOPIB yCi HAYKOBO-AOCIIIIHI IHCTUTYTH 3000B’s13aH1 HE
JIMIIIC BUKOHATH JIOCITIIPKCHHS Ta HAJIaTy PE3UIil BIIMOBIIHKI 3BIT, a i BIPO-
BaJDKYBAaTH X pe3yNbTarTd y Iep>KaBHO-TIPABOBY MPAKTHKY LIISIXOM HaJaHHS
opraHaM JIep»KaBHOI BJIa iy MPOEKTIB 3aKOHOIABYMX aKTiB, HAYKOBO-TIPABOBHX
eKCIIEPTH3 Ta BUCHOBKIB, POMO3MLIii 070 BIOCKOHATICHHS ITPaBO3aCTOCOBHOT
MIPAKTUKU TOIIO. Pa3oM 3 THM 1HCTUTYTH 3000B’s13aH1 BiICIIIKOBYBaTH CTaH
BIPOBAJKEHHS KOYKHOT TEMH TIPOTSITOM 3-X POKIB ITiCIs 11 3aBEpIIICHHSL.

VY3arajabpHIOIOUH, BAPTO KOHCTATyBaTH, 1110 BCI HAYKOBO-IOCIi/IHI yCTa-
HOBHM BUKOHAIIH, a 3a 0ararbMa rapaMeTpaMHy i IepeBUKOHAIN 3arjIaHOBaH1
MOKa3HUKH.

Pesynbraru pisHOMaHITHOI HAyKOBOT JisSUTBHOCTI AKageMist JOBOJUTH
10 BiZiloMa TPOMAJICHKOCTI Ta BCiX 3alliKaBlIeHUX Cy0’ €KTIB IUIIXOM BHIaH-
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HSl HAYKOBHX, HAYKOBO-IIPAKTUYHUX Ta HaBYaIbHHUX po0iT. Y 2010 powui Oyio
IiJITOTOBJICHO JICK1JIbKa 3HAKOBUX JIs BCi€l YKpaiHu BUJIaHb.

[o-nepie, e MATOTOBKA APYTOTrO, JOMOBHEHOTO U MepepoOiieHoro
BHUJaHHS 5-TOMHOI HaykoBoi mpami «[IpaBoBa cuctema YkpaiHnu: ictopis
CTaH Ta MEePCIeKTUBNY pociiicbkoro MoBoto. [lepie Bumanus 3100710 9u-
MaJIo TO3UTUBHUX BIATYKIB 13 O0KY HayKOBIIIB Ta MPAKTUYHUX MPAIiBHUKIB.
Tomy i momuMpeHHs 3000y TKIB BITYM3HIHOI IOPUINYHOI HAYKU B 1HITUX
KpaiHax OyJi0 IPUIHATO PILIEHHS AOOIPALIOBATH Ta ONPWIIOIHUTH IApyTe
BUAHHS POCIHCHKOI0 MOBOIO.

[To-npyre, y Xoai momepeHbOTO 3acilaHHs Mpe3uii Oyino MPUHHATO
pilIEHHs PO MiArOTOBKY OHOBJIEHOTO HayKoBO-IpakTHYHOTO KOMEHTaps
1o Konceruryuii Yipainu. Lle pinrenss 00yMOBIeHO AKiIbKOMa IPHUYUHA-
MHU. 3 MOMEHTY BHXOAy mepuioro komentaps Koncrutyuii y 2003 poui
MUHYJIO BKe TIOHaJ1 7 POKiB. 3a e 4ac y KOHCTUTYLIHHO-ITPaBOBOMY IO
BiJI0Y/IMCSI 3HAYHI 3MIHU — JIOCTATHBO 3raJiaTh Jiniie npuiHsITTsa y 2004 Ta
ckacyBanHs y 2010 poui 3min 1o Koncrutynii. XKozaHa iHIma HaykoBa ycra-
HOBa 3a IIeil yac He 3MOoIVIa MAT0TYBaTH MoAiOHe BUAaHHS. [0 TOTO XK ¥
2011 porri BumoBHIOETHCA 15 pokiB 3 us npuidHATT Konctutymii Ykpainn
Ta 20 POKIB 3 THS TIPOTOIOIICHHS HE3aIeKHOCTI.

KomenTap mo Koncrurynii Ykpainu Oyze riqHIM ToapyHKOM IOPHCTIB
HarionanpHOi akazemii mpaBoBUX HayK YKpaiHU JiepiKaBi Ta CyCITUTHCTBY.

He moykHa He 3rajiatil y 1IbOMY KOHTEKCTI O€3MpeLieICHTHUI BUITAIOK, SIKUH
tpanuscs HanpukiHi 2010 poky. MoBa e po BUKpUTT: 1uiariaty Haykxoso-
MpakTHYHOTO KoMeHTaps 1o Koncrutynii Ykpainu, BunaHoro AkajaeMi€ro
y 2003 poui. HikoMmy He Bimomuii cTyaeHT MaricTparypu HarionansHOro yHi-
Bepcurety iMeHi T. I. IlleBuenka (sixoro xe BijipaxoBaHo 3 BH3) Buzas min
BJIacHUM iM’siM koMeHTap a0 Koncruryuii Yipainwm, sikuit maike Ha 90 %
1JICHTHYHUI KOMeHTapto, Buianomy Axazemiero 2003 poky. [Tpuuomy BkazaHo,
10 3arajbHe pelaryBaHHs [[bOTO BHIAHHS Ha4eOTO 3iHCHUB mIpodecop
B. JI. Mycisika, skuit oimiiiHO MOBiTOMHB AKaIeMiro, 110 HE Ma€ JI0 I[HOTO
BUJIaHHS JKOJJHOTO CTOCYHKY 1 HE JaBaB 3rofu OyTu peJakTopoM KOMEHTapsl.
3rofom 3’sCyBaIocst, IO IIeH CTYACHT MPOTATOM OCTaHHIX 3-X POKiB BH/IAB ITiJT
BJTaCHUM iM’siM 17 pi3HOMaHITHUX ITiIPyYHHKIB, HABYAIGHIX MOCIOHVKIB, Ha-
YKOBO-TIPAaKTUYHMX KOMEHTApIiB MIPAaKTUYHO 3 YCIX rajty3ei mpasa.

Bin imeni aBropcbkoro xonektusy O. B. Ierpummn, H. C. Ky3nenosa
ta M. I1. KyuepsiBeHko omyOmiKyBaju po3Jori CTarTi y MPOBiAHUX IOpUIANY-
HuX BUAaHHAX («}Opunnunuii BicHUK», «[onoc Ykpainuy»), OnpuIIOqHNB-
M 1eil TaHeOHUI BUTIAI0K, 1 3aKJIMKAIN BCIO FOPUIUYHY TPOMAJICHKICTh
JIaTy aJICKBaTHY BIJIMIOBIJ/b IIATiaTopYy.
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Akanemisi 3BepHyJacsi 10 OpraHiB IPOKYpaTypH i3 MPOXaHHAM MPO-
BECTU HEOOXIJIHY MEePEBIPKY Ta MOPYIIUTH BiJIMIOBIIHO J0 3aKOHOAABCTBA
KpUMiHaIBHY cripaBy. Ha Ham o, 1i Aii mpsiMo mina aroTs mij ct. 176
KpuminanbeHoro kofiekcy Ykpainu «IlopyiieHHst aBTOPCHKOTO TpaBa i cy-
MDKHUX TIpaB», a MOKIUBO 1 ¢T. 190 «lllaxpaiicTBo. Takoxx miArOTOBICHO
[UBUTEHAN TI030B JIST 3aXHCTY MAHHOBUX Ta 0COOMCTUX HEMAaHOBUX TIPaB
aBTOPCBHKOTO KOJIEKTHUBY.

IadopmaniiinnM TpopuBOM MOKHA Ha3BaTH MiATOTOBKY OJHOYACHO
TPbOMa MOBaMH — YKPaiHCBKOIO, POCIHCHKOIO Ta aHINIIHCHKOIO FOPUINY-
Horo )xypHany «IIpaBo Ykpaiamy, o OyIro 3iliCHEHO 3a TiCHOI criBIIpalli
Ta MATPUMKH 3 00Ky HarnioHansHOT akanemii paBoBUX HAyK YKpaiHH.

3aranom HamionasnbHa akajaemist paBoBUX HayK Ykpainu y 2010 poui
MOBHICTIO BUKOHANA TJIaH PE3yJIbTaTHBHUX IMOKa3HUKIB 13 BUITYCKY APYKO-
BaHOT MPOAYKIIIT 32 BCiMa OFO/PKETHUMHM ITPOrpaMaMH.

OnHaxk, sIK TIOKa3ye IpakTHKa, poboTa Akagemii He BHUEPIYEThCS pe-
anizali€ero nependayeHnx nacrnopTaMu OIO/PKETHHUX MPOrpaM MOKa3HUKIB.
3arayiom uienn HamionanbHOT akaeMii MpaBOBHUX HayK YKpaiHU Ta HAyKOB-
1i 11 cTpykTypHuUX migpo3airis y 2010 pori ony6nikysanu monans 440 omu-
HHUIIb APYKOBAHOT MPOIYKITii, ITiITOTOBJIEHOI SIK OTHOOCOOOBO, TAK 1y CIIiB-
aBTOPCTBI, 3arabHIM 00csroM monHas 1000 apyk. apk., 3 sskux: 17 MoHOTpadiif,
6 TiIpYyYHHKIB, 8 HABYAIBHUX Ta MPAKTHYHHUX MOCIOHUKIB, 3 Opomrypu,
7 cnOBHUKIB, | TOBiAHUK, 4 HAYKOBO-IPAKTUYHUX KOMEHTapi 3aKOHOaB-
CTBa, 5 301pHUKIB HAYKOBUX Ipallb, 3 aHAIITHYHI MaTepiaiu, 61u3bpko 420
HAyKOBHX CTaTel Ta Te3 HayKOBUX AOMOBIZCH.

Y GaratorpaHHiii BUIaBHUYIH AisUTEHOCTI AKaJIeMil IOMIiTHE MiCIIe T10-
cinae punaBauiTBO «[IpaBo». Cepen kuur, mo Buiinum apykom y 2010 po-
i, — 106 pi3HOMaHITHHX BUIaHb, 30Kpema, 32 Monorpadii, 21 miapydHuK
Ta HaBYaIBHUH MOCIOHKK, 17 HaBYAIHLHO-METOJUYHHX MMOCIOHUKIB, 17 1me-
PIOZINYHUX BHJIAHb, 8§ 301pOK HOPMATHBHO-ITPABOBHX aKTiB, 4 TIEPEBHUIAHHS
Ta 7 MOBITKOBUX BHIIAHB 3arajdbHUM oOcsroM moran 1400 mpyk. apk.

Bunasaunrso «lIIpaBo» mOCTYIOBO CTae€ OOHUM 13 IPOBIIHUX BUIAB-
HULTB YKpaiHU IOPUANYHOTO CIIPSIMYBaHHS.

OnHUM 13 CTaTyTHHX 3aBAaHb AKaseMil € BAKOHAHHS 3aMOBJICHHS LICH-
TpaJbHUX OPTaHiB AepKaBHOI BIaJH CTOCOBHO PO3POOIIEHHS 3acaj HAyKoO-
BOI Ta IPAaBOBOI NONITUKH, BUBYECHHS Ta y3arajlbHEHHS MEXaHI3MIB peai-
3amii 3aKOHOAABYMX AKTiB, MiATOTOBKA MPAKTHYHUX PEKOMEHAALIN 1010
BIOCKOHAJIEHHS TX AISUIBHOCTI. YCTaHOBU AKajaeMmil JOCHUTH IUIIIHO CIIIiB-
npaioioTh 13 Ilpesnnentom Ykpainu, BepxoBHoto Pamoro Ykpainw, ii ko-
miteramu, KaGinetom MinictpiB Ykpainu, Pajoro HalioHaabHOI Oe3reku
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Ta 00oponu, DoHJ0M nepxMailiHa, YoBHOBaxeHUM BepxoBHOi Paau
VYkpainu 3 npas moguHu, MiHictepcTBoM focTulii Ykpainu, MiHictepcTBoM
OCBITH 1 Haykn YKpainu, MiHicTepcTBOM eKoHOMikH Ykpainu, MiHicTep-
CTBOM (piHAHCIB YKpaiHU, IHITIMH MiHICTEPCTBAMH Ta IEHTPATHHIMHE Op-
raHaMmH JIep»KaBHOI BJIAJIU.

CrpyKkTypHi miapo3ainm AkajaeMii 3Ha4Hy yBary NpUALIISUIA CITiBIIpaIi
3 BULIUMU cyqoBUMH opranamMu — Konctutyuiiinum CynoMm YkpaiHu,
BepxoBuum Cynom Ykpainu, Bummm agmiHicTpaTUBHUM CyIoM YKpaiHu,
Bumum rocriogapchkuM cyzioM YKpaiHd, a TaKOX i3 MTPaBOOXOPOHHUMH
opranamu — Ciyx0010 Oe3reku Ykpainu, [ eHepabHOI TTPOKypaTyporo
VYkpainu, MiHicTepcTBOM BHYTPIIIHIX cripaB Ykpainu, JlepxaBHuM Jenap-
TAMEHTOM 3 MMMTaHb BUKOHAHHS TIOKapaHb TOLIO.

Tak, mpotsarom 2010 poky A7 HEHTpaJbHUX OPraHiB AEPXKaBHOI BIaAN
Oy10 miaroToBiIeHo 178 HayKOBUX BUCHOBKIB, IPOIIO3UIIIH, pEKOMEH AT i
Ta eKCIIePTH3.

44 naykoBIIi AKageMii IpoTsAToM 0ararboX POKiB € IOCTIHHIMH HAYKO-
BHMU KOHCYJIbTaHTaMH Ta YJICHaMH HAyKOBO-EKCIIEPTHHX PaJl, IO MPaIlto-
I0Th TIPH LEHTPAJILHUX OpraHax jaepkaBHoi Biaagu. Y 2010 poui n’a1h Ha-
ykoBiiB (O. I1. butsk, A. I1. letbman, O. O. [TorpiOuwuii, O. B. [Terpumus,
B. Il. Tuxuit) cranu xkoncynsrantamu Komitery Bepxosnoi Pagu Ykpainu
3 MATaHb MPABOBOI MO THKH.

Unenn AxaneMii TiCHO CITIBIPAITIOIOTH i3 BUIIIOr0 aTecTariitHoro KOMICi€ro.
O. B. Ilerpummun, O. JI. Kommienko, B. M. IllamoBan € wieHamMu Tpe3u/ii,
Oararo HayKOBLIB AKaJeMii MpalioloTh y ekcrepTHuX komicisx BAK. Vaa-
ciijiok peopranizanii poootu BAK 3rigno 3 Ykazom [Ipesunenta Yipainu
y 2011 porri HeoOXiHO PO3POOUTH Ta BHECTH ITPOMO3HUIILT 100 BIOCKOHAICH-
HS IIPaBOBOTO PETYITIOBAHHS aTecTallii HayKOBUX KaJpiB BUIIOT KBaJTi(hiKaIlii.

[IpencraBaukn Akamemii BXOISTH 0 CKIamy ATecTamiitHoi KoJjerii
MinicTepcTBa OCBITH 1 HAyKH, MOJIOJII Ta CIIOPTY YKpaiHH, Y MeXax SIKOT
3MIIACHIOETHCS aTECTallisl HAYKOBUX Ta TMEIAaroriyHuX MpailiBHUKIB,

AkazeMisi TICHO CIIBIpAIIO€ HE JIMIIE 3 HEHTPAIbHUMHU OpraHaMu
Jep>kaBHOI BIay, a i i3 MICEBUMHU Ta OpraHaMu MiCLIEBOTO CaMOBPSIY-
BaHHS. 3 METOO TiABUIIEHHS POJIi TPaBOBOT HAyKH B pO3poOIIi Ta peaiza-
1111 €(heKTUBHOI PETi0HATIHLHOT TOJIITHKH Ta KOOPIUHAITT HAYKOBUX TOCTIHKCHD
y raiy3i JIep)KaBy Ta MpaBa BCIX YCTaHOB AKaJieMi€ro Oylio CTBOPEHO 3 pe-
rioHaNBbHUX HAayKOBHX LeHTpH: JoHenbkuii (ronosa — B. K. MamyToB),
3axinnuii (ronoBa — B. T. Hop) ta IliBgennuii (ronosa — C. B. KiBanoB).
OnHUM 13 TOJIOBHUX 3aB/IaHb PEriOHAJIbHUX HAYKOBHUX LICHTPIB € IJIaHyBaH-
HS Ta KOOPJIWHAIlIS HAyKOBO-IOCTIHOI NisITBHOCTI Y Taly3i AepKaBu Ta
IpaBa WieHiB (aKaJeMiKiB) Ta YICHIB-KOPECIOHICHTIB AKaeMii, a TaKoxK
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ycix ycraHoB Akazaemii (Jaboparopiil, iHIIMX HAYKOBHX MiIPO3ALTIB), IO
pO3TAaIllOBaHI y BiAMOBIJHUX PErioHax.

2011 pik MOBMHEH CTAaTH POKOM CTAaHOBJIICHHS Ta HAJIArOKeHHS e(eK-
TUBHOI pOOOTH CTBOPEHUX pErioHATbHHUX HEHTpiB. s mporo B amapari
MIpe3uIil yTBOPIOETHCS HOBUU BT — PETIOHATFHUX HAYKOBUX 3B SI3KIB,
y KOMY TTepea0adeHo 10 JBi MTaTHI MOCca i Ha KOXKEH LIEHTP. 31 CBOTO OOKY
KepiBHUKAM IIEHTPIB HEOOX1THO BUPIIIATH ITATAHHS 3 PO3MIIIICHHS IICHTPIB,
X OCHAIIIEHHS, HAJIATOHKECHHS CITIBITPAIli 3 MiCIICBUMH JIePyKaBHUMH aMiHi-
CTpaLisiMH, OpraHaMH MiCIIEBOTO CAMOBPSIyBaHHsI, CyIOBUMH Ta PaBOOXO-
POHHHMH CTPYKTypaMu, HaB4aJIbHIMH Ta HAyKOBUMH 3aKJIAIaMH.

V 3BiTHOMY nepioai ycraHoBaMu Akajemii 31iHCHEHO iy HU3KY Ha-
YKOBHX JIOCIIIKEHB JIJIs1 XapKiBChKO1 00acHOI AepkaBHOI aaMiHicTpaLii,
XapkiBcbkoi 001acHoi paan, XapKiBCbKoi MiCbKOI pajil, a TAKOX IPOBEe-
HO HAYKOBI JIOCIIDKEHHSI JUIst 00JIACHUX, MICBKUX Ta PAalOHHUX TPaBOOXO-
POHHUEX 1 CyIOBHX OpraHiB 0aratbox oOnacteil YKpainu.

Tak, aJist opratiB JIep»KaBHOTO YIPABJIiHHS HAa MICISIX, OPTaHiB MicIie-
BOT'O CAMOBPSITYBaHHs, IPABOOXOPOHHUX Ta CYIOBUX OPTaHiB, AePKaBHUX
MiIPUEMCTB, YCTAaHOB Ta OpraHi3alliii, HaBYaJIbHHUX 3aKJIJiB 3IHCHEHO:
pO3p0o0Ky IPOEKTIB HOPMATHBHO-TIPABOBUX AKTiB, IX HAYKOBY €KCITCPTH3Y,
aHaJli3 YMHHOT'O 3aKOHOIABCTBA 3 OKPEMHUX MUTaHb, HAJAHO IPOIO3ULI]
10710 HOTO BIOCKOHAJIEHHS!, KOHCYIBTALI] TOLIO.

VY misioMy 3a 3BiTHHU Mepioj Ha 3aMOBJIEHHS PETrioHIB OyJI0 MPOBEIECHO
77 HayKOBUX JTOCII/IKEHB, 32 SIKUMH Ha/IaHi eKCIIEPTHI BUCHOBKH, IIPOTIO-
3MLIT Ta 3ayBa)KCHHSI.

3 MeTor0 00rOBOpPEHHS aKTyaJlbHUX NMUTaHb MPAaBO3HABCTBA, L0 PO3-
POOISIIOTBCS B paMKax TeM HayKOBHX JI0CIIDKEHb, PEryJsIPHO MPOBOMIIH-
Csl HayKOBi1 KOH(EpeHLlii, ceMiHapH, «KPYIJIi CTOIM» TOLIO.

VY 2010 poui npe3uais Axanemii Ta ii [HcTUTYTH BUCTYNHIIM OpraHiza-
TOpaMU Ta CIliBOpraHizaropamu 39 HayKOBUX 3aX0JliB — KOH(EpeHIIiH,
CEeMiHapiB, «KPYTIUX CTONIBY», unTanb. Unenu HamionanpHoi akamemii
MPaBOBHUX HayK YKpaiHW Ta HAyKOBII i1 CTPYKTYPHHX ITiAPO3IIIIiB B3sIH
y4acTb y 366 HayKOBHUX 3aX0/1aX.

BaxinBoro noziero y HayKoBOMY KHMTTI AKaieMii CTajo IpOBEICHHS
27-28 tpaBusa 2010 poxy MixHapogHOTO cuMmno3iymy «lIpaBopozymiHHS:
MUTAHHS TEOPii, MPaBOBOI MOMITHKY 1 IOPUIANYHOI IPAKTHKU», B IKOMY
B3sUTH y4acTh MPEACTaBHUKH MPOBIIHUX HAyKOBUX YCTaHOB YKpaiuu, Po-
ciiicekoi @enepanii i PecriyOniku Binopyce.

Ha cumnosiymi Oyio onpuitonaeHo monas 100 gonosiel Ta nmoBijgom-
JIeHb, TATOTOBIICHUX TPeICTaBHUKaMH 41 BHIOTO HABYAILHOTO 3aKIaLy
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1 MPOBITHUX HAYKOBHX ycTaHOB YKpainu, Pociiicekoi @enepaii i Pecmy0-
niku binopyce. Cepen yuacHukiB cumnosiymy Oyio moHaza 40 gokTopis
IOPUIMYHUX HAyK 3 TEOpii AeprkaBH i pasa Ta ¢inocodii npasa.

VY paMKax MIEHapHOTO 3acilaHHs 1 TEeMaTHYHUX CEKI[i CUMIT031yMmy
BiOynHCS TUTITHI HAYKOBi TUCKYCIi 32 TAKUMH OCHOBHHUMH HaIlpsSIMaMU:
(imocodcbki 1 3arabHOTEOPETHYHI OCHOBH TIPABOPO3YMIHHS; ICTOPHYHI Ta
TTOPIBHSIBHI ACTIEKTH TTPAaBOPO3YyMiHHS; IPaBOBA TOJITHKA 1 FOPUANTHA
MIPAaKTHKA: OCOOIMBOCTI B3a€MOBILIIHBY.

Xoznna ycraHoBa He MOXe iCHyBaTH Ta e()eKTUBHO PO3BHBATHCS Oe3 Ha-
nexxHoro (inancyBauHs. Y 2010 pori Axagemis Oyna npoginancoBana 3 Jlep-
»kaBHoro Oromkety Ha 30 mutH 100 THC. TpH, 10 Maibke Ha 3 MITH OLIbIIe, HiK
2009 poxy. He3Baxarouun Ha 11eii mpupicT, AKaaeMist BidyBana Ta BidyBae
CyTTeBYy HecTady (inancyBaHHs. Tak, oOpani y BepecHi 2010 poui wienn Axa-
JIeMil JIOCl He OTPUMYIOTh Tiepei0a4eHUX 3aKOHOIABCTBOM BUILIAT. AKaJIeMist
31 cCBOro OOKy Hajiasia BCi HEOOXiTHI JOKYMEHTH 10 MiHicTepcTB Ta Kabinery
MiHictpiB YkpaiHu Ta yekae Mo3UTHUBHOTO BUPIMICHHS IbOTO MATAHHSI.

3a iCHyIOYMX €KOHOMIYHHX pealliil )KOJHa YCTaHOBA HE MTOBHHHA CITO-
JiBaTUCS BUKJIIOUHO Ha OroypkeTHe (piHancyBanHsA. HeoOxigHO mocTiitHO
MIPUAUIATH YBary MOIIyKY IT03a0I0MKETHHX Kepen (hinancyBanas. Hayko-
Bi ycTaHOBHM AKaZeMii IIISXOM YKIIQJACHHS TOCIIOIapChKUX JOTOBOPIB Ha
BHKOHAHHS HAyKOBUX JIOCIII/DKEHb, IPOBEIECHHS EKCIIEPTU3 HAIAI0Th 10-
CJIyTH HAYKOBOTO Ta IOPUINYHOTO XapaKTepy 3aliKaBICHUM JIEPKaBHUM Ta
He/lep >KaBHUM OpTaHi3allisiM.

Tak, y 3BiTHOMY mepiozii ycTaHOBU AKaaeMii yKJIaiaH rocroaapchKi 10-
TOBOpH Ha 3arajibHy cymy | MiH 58 THC. TpH.

Y po3pi3i KOKHOT YCTaHOBH:

HayxoBo-nocmiiHuil iHCTUTYT iHTENEeKTyanbHOI BIacHOCTI — 353, 802
TUC. TpH; HaykoBo-nociimamii neHTp npaBoBoi iHpopmaruku — 351,9 Tuc.
rpH; [HCTHTYT BUBUEHHS nipobiieM 3imounHHOCTI — 210,155 THC. TpH; KI-
iBChKHI perioHanbHu 1eHTp — 62,500 Tnc. rpH; HaykoBo-mgocmigamii
IHCTUTYT MPUBATHOTO TIpaBa i manpueMannTsa — 49,6 tuc. rpH; HaykoBo-
JOCTITHUH IHCTUTYT MPABOBOTO 3a0e3eueHHsI IHHOBAIIITHOTO PO3BUTKY —
17, 5 Tuc. rpu; HaykoBo-mocigHuiA iIHCTUTYT Jiep>KaBHOTO Oy/IiBHUIITBA Ta
MICIIEBOTO CaMOBpsiayBaHHS —12,9 THC. TpH.

[Ipore y 2009 pori cutyartisi Oyia 3HaYHO KPAIIO — yCTaHOBU AKa-
nemii 3apo6un moHan 2 M 500 THC. TpH (3MEHILIEHHS 32 PIK Maiike Ha
1,5 M= rpH).

JupekropaM ycTaHOB HEOOXIJIHO TEPMIHOBO 3BEPHYTH yBary Ha e
HarpsiM poOOTH IHCTUTYTIB Ta BIOCKOHAIOBATH HOTO.
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[potsirom 2010 poky 3a 3Ha4HMIT 0COOMCTHI BHECOK Y peai3aLito aep-
YKaBHOI MMPaBOBOT MOJIITHKHU, pe(OPMyBaHHS MPABOBOT CHCTEMH Ta 3aKOHO-
JlaBCcTBa YKpaiHu, MiZIrOTOBKY BUCOKOKBaTi(DikOBaHUX (axiBIliB, PO3BUTOK
BITUM3HSHOT HayKH, (DOPMYBaHHS IPaBOBOI KYJIBTYpH HACEJIEHHSI, ITiABUIIICH-
HSI PABOCBIIOMOCTI HayKoBIli HartioHapHOT akaaeMii MpaBoBUX HAYK YKpa-
THM Oy7TM BiJI3HAYEeHI BUCOKUMH JIEPKaBHUMH Ta YPSIOBUME HaropoiaMH.

OpnenoM «3a 3acmyrm» Il cTymens Oynmm HaropoKeHi akaaeMiKu
10. C. llemmygenko, O. O. [Torpionuii, O. JI. Kormmnenko, A. O. CeniBa-
HoB; [louecHoto I'pamoToto Kabinetry Minictpis O. B. IlerpummH,
O. B. CkpunHiok;

Jlaypearom IIpemii Kabinery MinicTpiB Ykpainu 3a ocoOnuBi qocsr-
HEHHsI MOJIOi y po30ynoBi Ykpainu cras wieH-kopecnongent P. O. Cre-
(daHuykK.

I'pamotoro BepxoBnoi Paqu Ykpainu «3a 3acimyru riepesi yKpaiHChKUM Ha-
ponom» HaropospkeHi akaziemik B. T. Hop, wien-kopecnionaent O. I1. Opitrok.

ITouecnoro rpamororo BepxoBHoi Panu YkpaiHu HaropoaxeHo usieHa-
kopecnonaeHTa B. B. KoBasieHka.

[onsxoro [pe3nnenTa Yipainu OyB BiazHauenwii akagemik B. C. 1llepouna.

[Mogskoro [Ipem’ep-minmicTpa Ykpainu Oyina Big3HadeHaA YJICH-
rxopecmonneHT 1. O. Kpecina.

Jlaypearamu [Ipewmii imeni SIpocmaBa Myaporo y 2010 pomi cranu:
akagemiku A. O. CeniBanos, O. B. Ckpunarok, M. B. 1[Bixk, FO. M. I'pomre-
BU, wieH-kopecnonaeHT B. f. HacTiok.

Mepnamo «65 pokis Ilepemorn y Benukiit Bitunsnsniit Bifini 1941—
1945 pokiB» HaropomxkeHi akagemiku: B. I. Cemuuk, M. . Ceraii, unenu-
kopecnonaeHTu [. O. Myparus, O. L. [Iponescekuii, €. JI. CTpenbios.

Ha 2011 pik 3amaHnoBaHa 3Ha4Ha 32 00CATOM Ta BiJIOBiAaIbHA POOO-
Ta. BapTo okpecnuty i HarpsMu.

1. OnHKM 13 TOJIOBHUX 3aBIAaHb AKaJieMii € HAyKOBO-KOHCYJIbTaTUBHUH
cymposin mismeHOCTI KoHCTHTYIIIHHOT Acam0i1ei, yTBOpEeHOT BiIITOBITHO 110
VYkazy Ilpe3unenta Yipaiau Big 21 mororo 2011 poky. Metoro Acambiei
€: TMATOTOBKA MPOTIO3HUIIIH MO0 BAOCKOHAJICHHS] KOHCTHTYIIIHHOTO pery-
JIIOBAHHSI CYCHUIBHUX BiIHOCHH, 3a0€311eUeHHs] MaKCUMaJIbHOT JeMOKpa-
THUYHOCTI Ta AEHOMITU3aLI] IHOTO MIPOLIECY, a TAKOXK 3al0YaTKyBaHHS LIH-
POKOro 0OroBOpeHHs KOHCTUTYLIHHUX iHILI1aTHUB, 3aJly4eHHS A0 HHOTO
IPOMaJICBKOCTi, BACHUX, MIKHAPOIHOTO EKCIIEPTHOTO CEPEIOBHILIA.

Ho cxnangy HaykoBo-excrieptHoi rpynu Koneruryuiiinoi Acamonei yBi-
vnuto 7 wieHiB Axkagemii — B. I1. Komicuauk, O. JI. Konunenko, B. T. Mais-
penko, B. T. Hop, B. fl. Tamiii, B. I1. Tuxui, FO. C. lllemmrydenko.
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[IpoTe BCi wieHU Ta HAYKOBO-IOCIHiHI yCTaHOBU AKajeMii HOBHHHI
B3SITH AKTHBHY Y4acCTh Y po3po01ii, 00roBOpEHHI Ta BAOCKOHAJICHH] 3MiH 10
Koncrutymii Ykpaiam.

Y depBHI HE0OX1THO OpraHi3yBaTH Ta MPOBECTH Ha 0a3i HamionaasHOT
akaJieMii IpaBOBUX HayK YKpaiHU MPeICTaBHUIILKY HAYKOBY KOH(EPEHIIif0
13 3a3HAYCHHUX MMUTAHb 3a YYACTIO MPOBITHUX KOHCTUTYIIOHATICTIB, JAep-
YKaBHUX [II514iB Ta MPAKTUUYHUX MPALiBHUKIB.

2. CyTTeBOro BIOCKOHAJICHHS noTpedye He aume Koncruryuis, a i
Oararo iHIINX BU3HAYAJIBHUX ISl IPABOBOI CUCTEMU HOPMATHBHUX aKTiB.
He Mo’xHa HE TOTOAWTHCS 3 HETATHBHOIO OIiHKOIO [Ipe3nnenTom Yikpainu
CTaHy 3aKOHO/IaBUOTO 3a0e3nedyeHHsI B 0araTbox cdepax xuTts. [lokazoBum
€ BUKOPUCTaHHA Y KpuMiHabHOMY Tipotieci Kozekcy, npuiinsitoro Bepxos-
Hoto Panoro YPCP wie y nanexkomy 1960 pori. CoTHi 3MiH Ta JOMOBHEHb,
SIKUMU HaMarajucs «3ajaTaTi» YUCJICHHI IPOTAINHU, KOJIi3il Ta HeBiAmo-
BiJIHOCTI HE TIPUBENHN JI0 HOTO SKICHOI 3MiHU. AHAJIOTIYHA CHUTYyallis y Oa-
raTbOX rajy3sx Mpasa IPU3BOAUTH 10 TOTO, L0 3HaYHA YACTHHA IIPOroJIo-
mennx y Koreruryii npaB He 3Hal1IIIIa IPaBOBUX MEXaHi3MIB peaizallii,
0araro 3aKOHOJIABYMX aKTiB, IKi HEOOX1/THI JUIsl 3/{IICHEHHS KOHCTUTYIIIHHIX
HOPM, AOCi HE MIPUKHHATI, a MPaKTHKa peajizamii JesiKuX 3aKOHIB CBITYUTh
PO HEOOXIAHICTD iX CYyTTEBOT KOPEKIii.

Tomy oxgnuM 13 3aBranb HarionansHoT akagemii IpaBoBUX HayK YKpaiHH
Ha 2011 pik € po3poOKa MpaBOBUX MEXaHI3MIB peatizallii mojioxeHb Koncru-
Tynii Ykpainu, 3a0e3redeHHs Ta 0XOpOoHa MpaB 1 CBOOOT JIFOJMHH Ta rpoMa-
JITHUHA, 3aBEPIICHHS PO3IoYaTuX y 0arathox cdepax nmpaBoBux pedopm.

3. llle oqHMM BaXKITMBHM HANPSMOM JisUTbHOCTI Akaaemii Ha 2011 pik
€ HayKOBO-IIPaBOBE 3a0e3MeYeHHS IHTerpaLii BITUN3HIHOI IPaBOBOI CUCTe-
MH JI0 €BPOIEHCHKUX CTAHAAPTIB Ta BUKOHAHHS 3000B’s13aHb YKpaiHU Iepes
MDKHApOTHUMH 1HCTUTYIIsIMU. Betyn Ykpaiau no Pagm €Bpomnu ta mpo-
TOJIOIICHHS TTOITUYHOT METH HAOyTTs wieHcTBa y €Bporneiicbkomy Coro3i
BHMarae peajisailii 0ararbox Jep>KaBHO-IIPABOBUX 3MiH.

st peanizanii niei metn Ykazom IIpesunenta Ykpainu Big 12 ciuns
2011 poky 3atBepxeHo Ilnan 3axoxniB i3 BUKOHaHHS 00OB’SI3KiB Ta
3000B’s13aHb YKpaiHu, IO BUILIMBAIOTH i3 ii wiencTBa B Pani €Bpomnn,
SIKUM TIepen0adaeThest po3podka 6:1m3sk0 30 HOPMAaTHBHO-TIPABOBHX aKTiB,
KOHIICTIIiH, IepKaBHHUX MTPOrpaM, Ha HeOOXiTHICTh IKUX BKa3yBaiu [lap-
nameHTcbka Acambies Paau €Bponn, Komiter minicTpis Paan €spomnn,
Beneniancreka koMicisi, €Bponeicbkuii KOMITET 3 MUTaHb 3al00iraHHs Ka-
TYBaHHSIM.

Xomna iHIIa HayKOBa yCTaHOBA HE 3MOKE HA/1aTH HEOOXiJHE KOHCYJIb-
TYBaHHS Ypsily Ta BiATIOBIJHAM MiHICTEPCTBAM i3 TAKOTO IMIUPOKOTO KOJia
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nutanb. Tomy came HamionansHa akaemist IpaBoBHX HAayK YKpaiHU IOBUH-
Ha CTaTH OCHOBHUM E€KCIEPTOM i3 MpaBOBUX MUTaHb ais [Ipe3naeHTa
Vkpainu, BepxoBHoi Panu Ykpainu, Kabinery MinictpiB Ykpainu, OKpeMux
MIHICTEPCTB Ta BiZJOMCTB, IPABOOXOPOHHKX Ta CYJJOBUX OpPTaHiB.

4. AxajieMisi IOBHMHHA MOCTIHHO BIOCKOHAJIFOBATH BjacHI Gpopmu Ta
METOII POOOTH, 3HAXOAUTH HOBI.

Heo0xiaH0 po3mrproBaTH CIIBIPAIIO Y Taly3i KOOpAUHAIT TEeMATHKH
IucepTaniitHux pociimpkeHs. KoopauHalliiitHy poOoTy 1Moo TeMaTuKu
JUCepTaliiiHUX AOCTiIKEeHDb 3 IOPUANYHUX HayK AKaJeMis MIpOBOIUTH
3 1995 poky. 3a 1eit yac Bunano Bxe 15 30ipHHUKIB TeM qUCEPTAIiHIX
JOCITIPKEHb Ta MMOCTIHO OHOBIIOETHCS €NIEKTPOHHA 0a3a nanux. Heooxin-
HO BHOCHTH NPOIO3HLIi 10 MiHICTepCTBa OCBITH 1 HAyKH, MOJIOZ1 Ta CIIOp-
Ty YKpaiHH 00 3aIpOBaPKEHHS TaKoi KOOpAWHALIT 1 32 IHIIUMHU HayKaMH,
3aTBEPJUTH CIIBHUN HaKa3 1010 11boro MiHicTepcTBa Ta AKajemii.

5. ¥V 2011 poui HaOyB unHHOCTI HOBHH [leperik MpiopuTeTHUX HAIPS-
MiB pO3BUTKY mpaBoBoi Hayku Ha 2011-2015 poku. Bin OyB po3pobnennit
y TicHi# cniBmpamni 3 HamioHanpHOIO akagemiero HayK YKpaiHu Ta Ha Ha-
CTYIHI I’ATh POKiB € OCHOBHUM JOKYMEHTOM JUISI BCIX HAYKOBUX yCTaHOB
Axazemil miJ yac BU3HAUCHHS TEMAaTUKH J0CHIKEHb.

6. 3aBganasam Ha 2011 pik € sAKicHE BUAAHHS 5-TOMHOI HayKOBOT mpa-
i «IIpaBoBa cuctema Ykpainu: icTOpist CTaH Ta MEPCIEKTHBU» POCIii-
CbKOIO MOBOI0. Binnosinansuum 3a ii Bunyck € BupaBHULUTBO «IIpaBoy.
Ls mpaust cTaHe CBOEPIIHUM OOIMYYSIM BiTYM3HIHOI IOPUIMYHOI HAYKH
Ha TepeHax NOCTPAITHCHKOTO IPOCTOPY, @ TOMY IMUTAHHSAM SIKICHOTO Tepe-
KJIany, peaaryBaHHs Ta 4oOpoTHoI mojdirpadii He0OXiAHO MPUAITUTH
HaHOimbIIy yBary.

AuJte BXKe 3apa3 MU TIOBUHHI 3aMUCIIUTHCS HaJ HACTYITHHM KPOKOM —
MEPEKIIaZIOM MOIIOHMX HAWKPAIIIHMX Mpallb aHITIHCHKOK MOBOIO, TOJIi MOB-
HUX 0ap’€epiB s HAIOT HAyKH He OyJie y MaciuTadax BChOTO CBITY.

7. Uienn AxaneMii Ta HAyKOBO-IOCITITHI YCTAHOBH TIOBUHHI BiTHOBITIO-
BaTH po3ipBaHi 3B’SI3KN 3 HABYAJLHIMH Ta HAYKOBUMHU 3aKjiaaMu Pocifichkol
®eneparii, Pecrryomixu benapycs, inmmx aepsxaB CH/J Ta akTuBHimie Bcra-
HOBJTFOBATH HOBI 3B’5I3KH 3 HayKoBIsIMH 3 €Bpori, CILIA, iHIITNX po3BHHYTHX
Kkpain. Hayka y cydacHOMYy CBiTi HE Ma€ KOPAOHIB i MOXKe €()EKTUBHO PO3BH-
BaTUCA MOCTIHHO 30aradyro4rch HOBUMH 11€IMH Ta JyMKaMU.

VY 1poMy 3B’SI3Ky LIJIKOM JIOTTYHHAM 1 BUNPaBIaHUM KPOKOM CTajo 00-
paHHs IHO3EMHHUM WIEHOM AKajJeMil OJTHOTO 3 HaWOIIbIII IIIAHOBAHUX HA
BChOMY MOCTPasiHCbKOMY Ipoctopi HaykoBist — C. C. AniekceeBa, iKuid
32 KUTTS CTaB KJIIACUKOM 3arajibHoi Teopii npasa.
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3ATAABHI IPOBAEMMU
ITPABOBOI HAYKMU

VK 340.130.4 C. Ilozpebusax, nouent HarioHanbHOTO
yHiBepcurety «fOpuandHa akasiemisa Ykpa-
inm imeni pocmaBa Mypnporo»

3aranpHi NIPMHIMNN IIpaBa AK JpKepeno npasa

VYnepiie po3yMiHHS 3aralbHUAX NPUHLUIIIB paBa K Kepesa npasa
3’SIBJISIETHCS B MIDICHApoOHOMY npaei. HarajgaeMo, 1o HalOUIbII BaKITMBUM
Ta BIJOMHUM IPHUKIIAIOM TAKOTO Imiaxoay Buctymae ct. 38 m. 1¢) Craryty
Mixuaponsoro Cymy OOH (sxwuid, sik Bizomo, € mogatkom o Craryty OOH
Ta YTBOPIOE HOTO HEBiA €MHY YACTHHY), 3riHO 3 sikuM CyJ 3aCTOCOBY€
«3arajbHi IPUHIIMIHN [TpaBa, BU3HAHI IMBLTI30BaHUMH Hawlistmmy (the general
principles of law recognized by civilized nations)'. ¥ cBoro uepry 1e mo-
noxenHs Craryty Mixuaapogroro Cymy OOH noBHICTIO BiITBOPIOE HOPMY
ct. 38 m. 3 Craryty IlocTiifHOi majaTu Mi>KHAPOAHOTO MPABOCYAIS Bix
16 rpyanst 1920 p. (mocTiiiHo nirodoro cympoBoro oprany mpu JIizi Harriii)?.

[IpoTe mpakTrKa MOCHIAHHSA B MDKHAPOTHUX IOTOBOPAX HA MPUHIIAIIN
IpaBa icHyBana i panimie. Hampukian, MoxkHa 3rafaru mpo ct. 73 KoHBen-
1ii Ipo MUpHE PO3B’sI3aHHA MI>KHApOAHUX 3iTKHEHb (I ['aa3pka KOHBEHIIIS)
Bix 18 sxoBTHs 1907 p., B sIKiii 3a3HAYAIIOCS, 1110 TPU TIYMaueHHI KOMITPO-
MiCy, IPEICTAaBICHOTO CTOPOHAMH, apOITPAKHUN CYIT MOXKE 3aCTOCOBYBAaTH
npuniuny npasa (the principles of law)®. Takox ct. 7 ['aa3pKkoi KOHBEHITIT
po Mixxnapoguuid nmpuzoBuii cyn (XII ['aazpka konBeHLis) Bijg 18 :KOBTHS
1907 p. (1onpasia, BOHA Tak 1 He HaOpajia YMHHOCTI) YIIOBHOBaXKYBaJIa CY/
Yy BUITAJIKy BIJICYTHOCTI 3arajJbHOBH3HAHUX MPABIII IPUHAMATH PIlICHHS
BIJIMOBIAHO 710 3arajbHUX MPUHITUITIB MPABOCYAJIS 1 CIIpaBeATMBOCTI (the
general principles of justice and equity)*.

Kpim Toro, ciiji HaroJlocuTH Ha ToMy, 1110 Hopma Cratyty MixHapo-
Horo Cymy nuiie KOHCTaTyBaja, Ko He KogudikyBaia BXKe iCHYIOUY
3BHYAEBO-TIPABOBY HOpMY. Tak, mounHarouu 3 1794 p. 3mimani aHrio-

! http://www.icj-cij.org/documents/index.php?p1=4&p2=2&p3=0#CHAPTER_IL

% http://www.worldcourts.com/pcij/eng/documents/1920.12.16_statute.htm#_
Toc160729737.

? http://avalon.]law.yale.edu/20th_century/pacific.asp.
* http://netlib.byu.edu/~rdh7/wwi/hague/haguel 1b.html.
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3azaneHi npuHyunu npaea Ak 0xepeso npasa C. lMozpebHsk

aMepUKAHChKI KOMicii, CTBOpPEHI BiANMOBIAHO A0 goroBopiB [xes (Jay
Treaty), npsiMo OOTpYHTOBYBaJIM CBOi PillICHHs 3arajJbHUMH PAaBOBUMH
MpUHOHUNAMH. 3 THX YaciB apOiTpakHi cyau Oe3repepBHO CITiTyBajlH BKa-
3aHOMY MIPUKJIAIyY, 1 TP IbOMY IPABOMOYHICTH iX pillIeHb HIKOJIK HEe OyIa
OCKaprkeHa came Ha IiH mijcrasi. OTike, BpaXOBYHOUH BCIO IO MEPEIicTO-
pito, micns 3arBepxenas Cratyty Mixuaapoanoro Cymy OOH 3aranbhi
MIPUHITUIIH TTpaBa Oe3rmepedHo OyIu BIH3HAHI K MPSME HKSPEIo MKHAPOI-
HOTO TpaBa HE3aJICKHO BiJ| Oy/[b-SIKOTO JI03BOJY JIOTOBIPHOTO XapakTepy'.

JoBoui ikaBuM y popmysroBaHHi CTaTyTiB € 3aCTepeKeHHS «BU3HAHI
LMBLTI30BaHUMH HalisiMu». BOHO Oyllo BHECEHE 3a MPOTIO3HUIIIEI aMepH-
kaHcbkoro topucta E. Pyra y 1920 p. npu po3po6ui npoekry Craryty Ilo-
CTiIHOI MajaTH Mi>KHAPOAHOTO MPaBOCYAs B KOHCY/IbTaTHBHOMY KOMITETI
topuctis Jlirn Hauiit, a npu npuitasitti Cratyty Mixkuaapoguoro Cyny OOH
y 1945 p. — 36epexene OOH sk peakitis Ha Har3M?, ChOTOHI «ITUBLITI-
30BAHUMH» BBAKAIOTHCS BCI HAINT 1 TOMY Ii€ 3aCTEpEKEHHS, SIK MPABHJIO,
PO3IISAIAIOTH SIK 3aiiBe’.

[Ipote B siTeparypi iCHYy€ i 1HIIIE TOSCHEHHS: 3T1{HO 3 HUM JIO I[UB1JTi-
30BaHMX HAJISKATh JICPIKABH, SKi € TIEPEIOBUMH 3 TOYKH 30pY ITPABOBOTO
po3Butky’. Tomy came Ha IXHi IPUHIKITHA TOI[JIEHO OPIEHTYBATUCH ITi]] Yac
posmsiny cropis. Lle n03Boisie BU3HABAaTH 3aralbHUMH IPUHIMIIAMH [IpaBa
TIEBHI TIOJIOKEHHS, SIKi He 000B’13KOBO IPUIHSATI BCiMa BHYTPIITHIMHA ITPaBO-
MOpSIAKAMU. YPaxOBYIOUM Pi3HOMAHITHICTh Cy4acHOTO CBITY, IPH BCTAHOB-
JICHH] YHIBEpCaJIbHOTO XapakTepy 1X BU3HAHHs HEOOXiIHO KepyBaTHCS BU-
MOTaMH 37I0pPOBOTO IITy3/1y®, 3aCTOCOBYIOUH TIOPIBHSUIBHO-TIPABOBHUIA METOJ 1
OPIEHTYIOUMCH Ha TIPAKTHKY, IO CKJIAacsi B OCHOBHHX MPABOBHUX CiMsIX.

Tpanuniiiauii iHTepec y MbKHApPOTHOMY MpaBi BUKJIMKAE MUTaHHS PO
npasosy npupooy 3a2aibHUX NpUHYUNIe npaed. J10Boi MOMyISIPHOIO € TyM-
Ka, 1110 3araJibHi IPUHIIMIN 1paBa € NIPUHIMIAMH [TPUPOIHOTO Tpasa, o
JUIOTh y CHCTEMI MIXKHAPOJIHOTO TIpaBa, CKJIaJIat0Th ii OCHOBY 1 € Mi/ICTABOIO

' Hryen Kyok Junb. MesxxyHaponHoe my6nuyHoe mpaso : B 2 T. / Hryen Kyok Junb,
I1. Taite, A. Tlemne ; mep. ¢ ¢p. — K., 2000. - T. 1: Kn. 1 : DopMupoBaHue MeXyHAPOTHOTO
mpasa. Ku. 2 : MexxayHapogHoe coobiectso. — C. 210.

? Kopernkuit B. M. O61iyte MpyHIMITB TpaBa B MeKAyHapogHoM mpase / B. M. Kopeu-
Knii // Akapiemivsa ropuaydHa gymka / Ykmagadi: I. B. Yeenxko, T. I. bormapuyx ; 3a 3ar. pe.
10. C. lemuryuenka. - K., 1998. — C. 265, 289.

> Mananuyk I1. Beryn mo mikHapopHoro npasa 3a Eftkxepcrom / I1. MamaHuyk ; miep.
3 aHrI. - X., 2000. - C. 86; Hryen Kyox Juub. Mex/jyHapoiHOe IIy0/IMYHOE IPABO :
B2T.-T.1.-C. 211

* Shaw M. N. International Law. — 6" ed. — Cambridge University Press, 2008. — P. 98.

* Aust A. Handbook of International Law. — Cambridge University Press, 2005. - P. 8.

¢ Tycko3s K. Mikuapopse mpaso / JK. Tyckos ; mep. 3 dp. - K., 1998. - C. 207.
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BicHuk N°1[64] 3azansHi npobnemu npagogoi Hayku

JUIS IEPEBIPKH MTO3UTHBHUX HOPM Ha YMHHICTh. [lo3uTuBicTH, ik mpaBuIo,
CTBEPKYIOTh, 110 IIi IPUHIIUIINA BUILJIMBAIOTH 13 MIXKHAPOJIHUX YO/ Ta
3BHYAEBOTO TIpaBa 1 He 3IaTHI JOMaTH J0 MIXKHAPOIHOTO TIpaBa HIYOTO HO-
BOTO, KpiM TOTO, IO BijjoOpaxkae 3roay fepkaB. PagsHChKi (axiBiii 3a3BH-
Yyal 3aXMINAaIy IiJXiJ], BIAMOBIIHO 10 SKOTO 3arajibHi MPUHIUIN MpaBa
MOBTOPIOIOTH (PyHAaMEHTaIIBHI MPUITUCH MIXKHAPOIHOTO TIPaBa, HAPHUKIIA,
TIPUHITAIT MEPHOTO CITiBICHYBAaHHS, IPUHITHAIT 3a00POHH 3aCTOCYBAHHS CHITH,
MPUHIIMIT CYBEPEHHOT PIBHOCTI JiepKaB Ta iH.!

Ciz moroAnTHCS 3 TUM, IO 3arajibHi IPUHLUIIM IpaBa HE MOJKHA OTO-
TOXKHIOBATH 13 MPUHIUIIAMU MIXXHAPOJIHOTO MPaBa, X04a BOHU 1 (POPMYITFO-
IOTh 3araJibHi 3acanu, TOJIOBHI imei y mpasi. [Ipupoma, 3MicT IpUHITUITIB
MIDKHApOHOTO PaBa i 3arajbHUX MPUHIUITIB ITpaBa pizHa. Tak, MpUHIHITH
MDKHapOJIHOTO MpaBa GOPMYIOTHCSI Ha OCHOBI YMHHUX MIKHAPOAHUX 3BH-
4aiB Ta AOrOBOPIB. 3araibHi MPUHLHUIN MpaBa GOpPMYIOTHCS Ha OCHOBI
(YHKITIOHYBaHHS ITPABOBMX CHCTEM SK iX 3aKOHOMIPHOCTI, pe3yIbTar.

Orxe, 3a CBOIM ITOXO/PKEHHSIM 3arajibHi IPUHIUIIN [TPpaBa € MPUHIINIA-
MU BHYTPILIHBOIEPKABHOTO MpaBa. MiKHApOJHE MPaBO JINIIEC KOHCTATY€
B)KE€ BCTAHOBJICHI, 1110 ICHYIOTh Y HAIlIOHAJBHUX ITPABOBUX CHCTEMaX, IPUH-
mumy. Take TpakTyBaHHS MPUHHATE CHOTOAHI OibIIicTIO daxiBiis’. Tum
HE MEHIII, iCHYFOTb 1 OLTbII MIUPOKi TiTyMadeHHs. Tak, esKi FOpUCTH CTBEp-
JUKYIOTB, L0 3arajibHi MPUHIUIIN NpaBa MOXKYTb TIOXOAUTH SIK 13 BHYTPIIlI-
HBOJIEP)KABHOTO, TaK 1 3 MIXKHAPOIHOTO MpaBa. Hanpuknan, B okpemii
mywmli mono pimenHs Mixkaapomroro Cyny OOH Bix 20 xBitas 2010 p.
y CIIpaBi, 110 CTOCYETHCS IETMOIO3HUX 3aBOMIB Ha pivli YpyrBaii (Apres-
TtuHa npotu Ypyrsato), Cynas K. Tpunnazni cTBepmKye, 110 MOCHIaHHS Ha
3aralibHi IPUHIIMITY NIpaBa 03HaYa€ He JIUIIE MOCHIAHHS Ha PUHIINIH, SIKi
npucyTHi in foro domestico (y BHyTpilIHbOMY TIpaBi), a i Ha TIPUHITUIIH,
SIKi IPUTaMaHHI KOHKPETHIN TaTy31 MiXKHApOJHOTO MpaBa (Tak, Mi>KHapOI-
HE TPaBO 3 OXOPOHU HABKOJIMIIHBOTO CEPEOBUIIIA BU3HAE PUHIIMIIN 3a-
nobiranus i nependawinBocti)’. [IpoTe 3a3Buyail MPUHIKIIM TaTy3ei Mix-
HApOIHOTO MpaBa TAKOX MOXOIATH i3 BHYTPIITHEOAEPKABHOTO IIPaBa.

Hocmimkyroun (eHOMeH 3aralibHUX MIPUHIUIIB IIPaBa, CJIiJl 3BEpHYTH
yBary Ha Te, 110 1X MM0sABa sIK CAMOCTIIHOTO JKepeia MiXKHapOIHOTO ITpaBa
OB’ I3y €THCSI TOJIOBHUM YMHOM i3 mipobieMoro «non liquety B ymoBax ic-
HYBaHH POTAJIMH y MKHAPOJHOMY IpaBi. Ha BimMiHy BiJ HallioHaJILHO-

! Mus.: Shaw M. N. International Law. — P. 99.

* byrkesuu B. I. Mixnapopnne npaso. Ocuosu Teopii / B. I. Byrkesny, B. B. Mucuk,
O. B. 3apopoxHiii ; 3a peq. B. I. Bytkesnya. — K., 2002. - C. 126.

? Tus.: Hryen Kyok [Junb. MexpyHaponHoe my6miaHoe mpaBo : 2 T. — T. 1. - C. 210.

* http://untreaty.un.org/cod/ICJsummaries/documents/russian/177_r.pdf.
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3azaneHi npuHyunu npaea Ak 0xepeso npasa C. lMozpebHsk

ro CyAli MiDKHApOIHUH Cyns y Takiid cuTyalii He Mae mpaBa BUHOCHUTH
pitieHHs Oe3 creniaabHOro J03BOIY Cy0’€KTIB MiKHAPOHOIO MpaBa. 3a-
CTOCYBaHHSI 3araJlbHUX MPUHIIMITIB [IPaBa A03BOJISIE BUPIIIUTH CIIPaBy, He
BUXOJISIYH 32 MEXI YHHHOTO MTPaBa, PO3IISTHYTH KOXKHY MIXKHAPOJHY CHTY-
artifo sk nuTaHHs (npeamer) npasa'. Came ToMy 3arajibHi IPUHIIUIN IPaBa
BHU3HAYAIOTHCS SIK (hopManbHi ddicepena npasda, TOOTO sIK OUH 13 CITOC00iB
(hopmyBaHHS TpaBa, 3a TOMOMOTOI0 SIKUX MPaBUiIa CTAIOTh CKIAJ0BOIO
YAaCTHHOIO TIO3UTHBHOTO TpaBa’.

Kareropist «3araibHi MPUHIIATIN TIPaBa» BUKOPHUCTOBYETHCS TAKOXK y €B-
porelickkoMy TipaBi Ta mpasi Pagu €Bpormu.

Tak, 3aeanvni npunyunu npasa €C (general principles of the Union’s
law) sramyrotees B 1. 3 ¢T. 6 JloroBopy npo €Bponeiicbkuii Coro3’. Bonu
PO3MIsAAI0ThCS SIK IEpBUHHE MTpaBo €Bpomneiickkoro Corosy (€C), gk no-
MOBHEHHsI HOpM ycTaHoBuux Jlorosopis €C. BusHaHHS 3arajibHUAX MPHH-
LIUIIIB MpaBa caMOCTIHHUM jkepesioM npaBa €C o0rpyHTOBY€EThCS HEOO-
XiJJHICTIO TIOJJOJIAHHS MPOTaJUH B YMOBAaX Jii NPUHIUITY OOMEKEHUX
OKpeMHX MoBHOBaXxkeHb (€C i€ TUTBKK B MeXaxX KOMIETEeHIIii, gKka Oyna
HagaHa M JepkaBaMHU-4JIeHAMHU Ha OCHOBI yctaHoBuux JloroBopis). ®a-
XiBIIi 3 €BPONEHCHLKOTO TTpaBa CTBEPIKYIOTH, IO B OKpeMHX cepax ycra-
HoBui [loroBopu €C yTBOPIOIOTH HEAOCKOHAIY TIPABOBY CHUCTEMY, ITpOra-
JIUHH B SIKi HaJIeKUTh 3armOBHATH. OJTHAM 13 32C00iB 3aITOBHEHHSI TIPOTAJTHH
€ 3aCTOCYBaHHsI HEMMCAHUX MpaBoBHUX NpuHIMMIiB*. [Ipu nboMy miakpec-
JIFOETHCSL, IO 3arajbHi IPHHIMIIN [IPABa € «IIThMHU HAI[IOHAILHOTO IIPaBay’,
TOOTO JKEPEJIOM X MOXO/KEHHS € HalliOHAJIbHI TIPaBOBI CUCTEMU JIEp-
xaB — uwieHiB €C. Lli Henucani npuHuunu Oynu Buseneni Cygom €C i3
MpaBa JeprKaB-4JICHIB IIUIIXOM, SKHI HaraJay€e po3BUTOK 3arajibHOrO MpaBa
AHITICBKUMU CyIaMHU.

Y npasi Paou €sponu 3arajibHi MPUHIIAIM TPaBa 3raJyloThCs B 4. 2 CT. 7
KonseHtii mpo 3aXucT mpaB JIOAWHA 1 OCHOBOTIOIOKHUX CBOOO. 3TiIHO
3 1i€r0 HOpMOTO TipaBmiio «Hisikoro mokapaHHst 0e3 3aKOHY» «HE € Tepe-
IITKOIOTO JUTSI CYZTOBOTO PO3TIISIAY, @ TAKOXK IS IIOKapaHHs Oy/b-sSKOi 0coon

! Tus.: Hryen Kyox [Iuub. MexayHapopHoe nyomndHoe mpaso : B2 7. — T. 1. - C. 211;
Shaw M. N. International Law. - P. 99.

? Haragaemo, 110 I0pUAMYHa HayKa BUAIIAE TAKOK MaTepia/nbHi (3MICTOBHI) [pKepera
IIpaBa — TBOPYi CHJIM TIPaBa, COLlia/IbHO-TIOMITUYHI YMHHUKM, Ki 00YMOBTIOIOTH 3MICT IIPaBO-
BJX HOPM.

* Official Journal of the European Union. - C 083, 30.3.2010. - P. 19.

* Tepperen M. €spomnericbke npaso / M. Tepperen ; nep. 3 Him. - K., 2008. - C. 181-182.

5 Tridimas T. The General Principles of EU Law. - 2™ ed. - Oxford University Press,
2007.-P.8.
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3a OyIb-sIKy Ail0 4M O€3IisIbHICTh, SKa HA 4Yac il BAMHEHHS CTaHOBHJIA
KpUMiHaJIbHE MPaBOMOPYILICHHS BiIOBIAHO A0 3arajlbHUX MPHUHIHITIB
MpaBa, BU3HAHUX IUBITI30BAHUMH HAIIIMI»'. Y TaHOMY BUIIAIKY HICTHCS
PO 3aCTOCYBaHHS KPUMIHAIBEHOTO TIpaBa MPOTHU JCPIKaBH Ta 11 «CITyXHSIHUX
BHKOHABIIIBY», a 3a00pOHAa 3BOPOTHOI JIii HE CTOCYETBCS «3JIOYUHHOCTI, MO~
CHJICHOT JIEP)KaBOIO»?.,

Y npyriit momoBuHI XX CT. 3arajibHI MTPUHITATIH TPaBa TaKOK ITOYNHAIOTH
O3 AATHCS K caMOCTiiHa (hopMa (IKepeso) mpasa 6 cim i pomano-eep-
MaHcwbKko2o npasa’. 1le BUSHAYAETHCS SIK 0OUH 13 8ANCTUBUX ACNEKMIE €80~
JIOYIT CYUACcH020 pOMAHO-2ePMAHCHLKO20 Npasa’.

Ha namy nym™MKy, DpU4MHY MOSIBU JaHOT KOHLETLIT y TPaBOBUX CHCTe-
Max, [0 HaJeXaTh O POMaHO-T€pPMAHCHKOTO TpaBa, BiAPi3HIIOTHCS Bif
MPUYHH, SIKi ICHYBaJld B MXKHapOIHOMY Ta €BpOIeicbkoMy mpasi. Skiio
MDKHapOAHE MPaBO BUPIIIYBAJIO 32 JOMOMOTOIO 3arajllbHUX MPUHIIUITIB
mpasa npodieMy «non liquet», eBponelicbke mpaBo — MpodieMy oOMexe-
HUX MOBHOBaXkeHb €C, TO HAI[IOHAIBHI IPABOBI CUCTEMH MaJH 3alPOBaIH-
TH [I€BHI 3a1I001KHI 3aX0/TH 111010 CTBOPEHHS Ta 3aCTOCYBaHHS CBaBUILHUX
3aKOHIB, B3SIBIII JI0 YBaru HeOe3MeuHy MPakTUKy BUKOPUCTAHHS IO3UTHB-
HOTO IIpaBa OKPEMUMH €BPONEHCHKUMH A€pKaBaMM BCyIleped HOro mpu-
3HaueHHIO. OTHUM i3 TaKUX 3aXOJiB € KOHIICIIIIS 3araIbHUX PUHITAIIIB
IIpaBa Ik CaMOCTIHHOTO [pKEpesia Mpasa, sika 103BOJIsIa YHUKHYTH OTOTOX-
HEHHS NO3UTHUBHOTO MIPaBa JIMILE 32 3aKOHAMHU (Iep>KaBHUMH aKTaMH).

Taxk, micns [pyroi cBitoBoi Biiinn PenepanbHuil BepXoBHUM ¢y 1 Pe-
JepajbHUIA KOHCTUTYLIHHUH cyn HiMeuunHH y CBOTX pillIeHHSIX 3a3HA4alOTh,
110 KOHCTUTYLiiHE MpaBo HE oOMexeHe TeKcToM OCHOBHOTO 3aKOHY,
a BKJTIOYA€ TaKOX JICSIKI 3araibHi IPUHIUIIH, SIKi 3aKOHOIABEIlb HE KOHKpe-
THU3YBaB y MO3UTHBHIN HOPMI, IO iCHY€ HAAIMO3UTHUBHE MPABO (30Kpema,
MPHUHIUIH, IKi IMAaHEHTHI KOHCTHTYLIHHOMY TIPaBOIIOPSIKY, ajie He 3Ha-
WU BigoOpaXkKeHHsI B TEKCTI MUCAHUX 3aKOHIB), sIKE MOB’s3y€ HABITh
yCTaHOBYY Biajy 3akoHoziaBis . Hanpukian, Koncturymiauii Cynq ®PH
0OTpyHTYBaB iCHYBaHHS IIPUHIIHITY ITPOITOPIIIHHOCTI: TIeH TTPsIMO HE 3aKpil-

' Odin. BicH. Ykpainn. — 2006. - Ne 32. - Cr. 2371.

2 Anmb6pext I1.-A. 3abyTta cBobopa: IIpyHIMIN KPUMiHAIBHOTO ITPaBa B €BPOIIEICHKIl
mucKycii po 6e3mexy / I1.-A. Amb6pexr ; mep. 3 HiM. — Opeca, 2006. — C. 45.

* Bell J., Boyron S., Whittaker S. Principles of French law. — Oxford University Press,
1998. - P. 14; TaBup P. OcHoBHbIe TpaBoBbIe cucteMbl coBpeMenHocTy / P. Jasux, K. XKodd-
pe-Crnnosu ; mep. ¢ gp. - M., 1996. - C. 108-111.

* Jlexxe P. Benmkye rmpaBoBbIe CCTEMbI COBPEMEHHOCTH: CPAaBHUTEIbHO-ITPAaBOBOI ITOf-
xop / P. Jlexe ; nep. ¢ dpp. — M., 2009. — C. 38-39.

> DaBup P. OcHOBHbIE IIPaBOBbIe CYCTeMBbI coBpeMeHHocTH. — C. 110.
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nennii y Koncrutyuii ®PH 1949 p. npuHOun € cyaiiBCbKUM KpUTEpieM
BU3HAYEHHSI BiANOBIAHOCTI (MPOMOPLIHHOCTI) 00paHHX JAEPkKaBOIO 3aco0iB,
3aKpIIUICHUX y MPABOBUX aKTaX JICP)KaBH, EBHIH JCTITUMHIN MeTi'.

Kpim TOrO, Ha BU3HAHHS 3araJIbHUX MPUHIHUIIB JHKEpeIaMu MpaBa
y KpaiHax €Bpornu, IMOBIpHO, BIUIMHYIM TpuKIiaj npasa €C ta Tpaauiis
3araJbHOTO aHMIIHCHKOTO TIPaBa, SIKE BBAKAIOCS «PE3epBYapoOM YCix 3a-
rajbHUX Ta BCEOCSIKHUX IPHUHIUIIIB, BCTAHOBJICHHS SKUX y 3aKOHI HE
BBAXAJIOCS 32 HEOOXiJHE»?.

Criy 3a3HaYUTH, [0 BETUKY POJb B YTBEpKEHHI T1i€] i/1ei gk y mpasi
€C, Tak i HalliOHATPHOMY TpaBi, Bigirpana cydosa grada. Y miteparypi
JIOBOJIi 4aCTO CTBEP/KYETHCSI, 110 TOJIOBHUM JIXKEPEJIOM 3arajbHUX MPHH-
IUTIB € cyfoBa mpaktuka’. KoHIemniis, 3riJiHO 3 KO MPaBOBI HOPMH MO-
XKyTb OyTH BUBEICHI HE TUIbKH 3 HOPMaTHBHO-TIPABOBUX aKTiB, aye U i3
3arajJbHUX MPHHIUIIIB IIPaBa, 1a€ MOKIIUBICTD Cy/1aM 3aCTOCOBYBATH IIPaBO
HaBiTh B YMOBAaX BiJICyTHOCTI BiAMOBIIHUX MPAaBOBHUX MPHIUCIB, 3HIMAE 13
CYIUIIB 3BUHYBauCHHS B IIEPEBUIICHHI TOBHOBA)KEHb 1 BUKPUBJICHHI 3aKO-
HozaBcTBa’.

[Mutanus mpo criennivHUN 3MICT IPUHIMITY 3a3BUYai BUPIITY€ETHCS
CylaMH B XOZ1 00epekHOTO, ajle 0e3MepepPBHOTO MPABOBOTO PO3BUTKY
1 JTUIIIE TOMI M OCTUIBKH, KO M OCKUIBKH I1¢ CTa€ HEOOXiTHIM TIPH BUPi-
IIeHHI KOHKPETHOI CITpaBy (IIUISX «BiJ] CIIPaBH A0 crpaBm»). Ll momitruka
CyZiB 3HaXOANTh HAOUIBIL SICKpaBUi BUSIB Y PAKTULl €BPONEHCHKOIO Cymy
3 mpas JitoauHU. IMOBipHO, came ToMYy, (POPMYJIIOIOYN KOHKPETHI BUMOTH,
IO YTBOPIOIOTH 3MICT MPUHIIMITIB MIPaBa, BiH 4aCTO BUKOPHUCTOBYE CIOBO-
crioydeHHs «inter alia» (M iHIIMM). 32 TOCEPEAHUITBOM MPABOCYIIS
3arajibHi IPUHIUIHN HIOW TPaHCPOPMYIOTECS y crierudiyHi HOpMaTUBHO-
MPaBOBi BUMOTH, 3[IHCHIOETHCS Tak 3BaHa 100y0Ba mpasa’.

! Illepuyyk C. 3HaueHHA 3ara/JbHOIIPABOBOTO IPYHIMITY IPOHNOPLITHOCTI /11 BU3HA-
JeHOCTI KOHCTUTYLIITHOCTI 06MeXXeHb IOf0 peaisarii KOHCTUTYLIHMX TIpaB i cBO6Of
(3apy6ixumit nocsin) / C. IlleBuyk // BicH. Akaj. mpaB. Hayk Ykpainu. — 2000. - Ne 1 (20). -
C.70-71.

> Mlepuyyk C. CypoBa IpaBOTBOPYICTb: CBITOBUIT JOCBif i mepcrexkTuBy B YKpaiHi /
C. IlleBuyk. - K., 2007. - C. 283.

* TuB., Hamip.: Bepsxenn JK.-JI. O6uias teopus mpasa / JK.-JI. Bepxens ; ep. ¢ dp. - M.,
2000. - C. 166.

* Xapmn T. K. OcHospl mpaBa EBpomneiickoro coobmecrsa / T. K. XapTm ; nep. ¢ aHITL —
M., 1998. - C. 143, 145.

* Bougapp H. C. Bractb 1 cBOOOfa Ha BecaX KOHCTUTYI[IOHHOTO IPaBOCYAVS: 3allUTa
npaB yenoseka KoncruryunonnbiM Cymom Poccuickoit ®enepanyu / H. C. bonmaps. - M.,
2005. - C. 259.

¢ umnmeniyc P. FOpupirana Metoponoria / P. Hunmeniyc ; nep. 3 vim. - K., 2004. - 176 c.
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VYKpaiHCBKI CyM TaKOK MOYMHAIOTH YCBIIOMIIIOBATH (X04a i MOBIJILHO)
CBOIO BOXKJIMBY POJIb y MPOIIECi BU3HAHHS 3arajibHUX MPUHLMUIIB MpaBa Ta
KOHKPETHU3aIlil THX BUMOT, [0 YTBOPKOIOTH iX 3MicT. Lli ail 3HaXOASITH CBild
30BHINIHIN BUpa3 y cynoBux akrax. Hampuxman, Koncruryuiiinuit Cyn
VYKpaiHnu AOKIJIaB 3yCWIIb IIOAO CIPUNHHATTS YKPAaiHCHKOIO IIPABOBOKO CUC-
TEMOIO MEBHUX 3arajibHUX MPUHIUIIIB ITpaBa (30KpeMa, MPUHIIUIIIB ITPaBo-
BOI BU3HAUEHOCTI' Ta TIpOIopItiitHOCTI?).

HeoOxinHo 3BepHYTH yBary Ha Te, IO 3aralibHi IPUHIUIN IIpaBa
MaIOTh MICHUL 38 SI30K 3 Meopicio nNpupooHo2o npasa: BOHU JOBOASIThH
MiJIOPSAKYBAaHHS MPaBa BEIiHHAM CIPAaBEUIMBOCTI B TOMY BUIVISIAL, SIK
OCTaHHSI PO3YMIETHCA y MEBHY €MOXy W y MeBHUI MOMeHT. Ha nymKy
P. aBuga, oaHa 3aKOHOJaBYa CUCTEMa HE MOXKe 00iiTHCS 0e3 Takux
KOperyBaHb a00 3aCTepeKeHb; IXHS BIACYTHICTb MOXKE IIPUBECTH 10 PO3-
O1KHOCTI MIXK MPaBOM 1 CIIPaBeUIMBICTIO?. 3arajibHi MPUHIUIIHK IPaBa
HEPIJIKO TPYHTYIOTHCS Ha «IIPUPOJHIN CIIPaBENITMBOCTI», 3araibHii s
BCIiX MPABOBHX CHCTEM®, TOMY BOHU TPAIHIIIHO OB’ SI3YIOThCS 3 ICHYBaH-
HSIM IPUPOIHOTO TPaBa; Il MPUHIUIINA YTBOPIOIOTH MOPAIBHY OCHOBY
mpasa, oro nyxoBHuii ¢pynmament. I. [lIBaprienbeprep migkpeciioBas,
110 3arajibHi IPUHLIMIIY [IPABA € 32CO00M NEPEHECEHHSI IPUPOIHOTO B I10-
3UTUBHE IpaBo°’. be3 AeskuxX NPUHIUIIB MPAaBOIOPSI0K, IMOBIPHO, HE
3Mir OW icHyBartH. lneTbcs, 30kpema, Mpo MPUHIUITN T00POCOBICHOCTI,
3a00pOHU 3JI0BKUBAHHS IPAaBOM, 3a00POHU HEOOTPYHTOBAaHOTO 30aradeH-
Hsl, BIIIIKOTyBaHHS 30U TKIB, IPUHITUI, SIKUH BCTAHOBIIIOE, 110 PIBHUIA HAJl
PIBHUM HE MOXKE MaTH BJIaJ, IPUHLUII, 3TiJHO 3 SKHUM HE MOXHa OyTH
CYIIICIO Yy BITACHIl cripaBi®.

! TuB., Hanpuknap, pimmenns Koncruryniitnoro Cyny Ykpainn Bin 22 Bepecus 2005 p.
Ne 5-pri/2005 y cripaBi mpo MOCTiliHe KOPUCTYBaHHSA 3eMeTbHUMM JiIAHKAMM, Bifi 29 yepBHA
2010 p. Ne 17-pn/2010 y cripaBi 3a KOHCTUTYIIiTHMM IOJAHHAM YIOBHOBa)KeHOTO BepXoBHOL
Paput Ykpainu 3 Impas oAuHM 1070 BifnosigHocti Konctnynil Ykpainy (KOHCTUTYILTHOC-
Ti) a63a1ly BOCBMOTO IIYHKTY 5 YacTuHy Iepioi cTarTi 11 3akony Ykpainu «IIpo mininito»,
Bif 22 rpynus 2010 p. Ne 23-pn/2010 y cripaBi 1po agMiHiCTpaTHBHY BiflOBifaIbHICTD y cde-
pi 3a0esneyeHHs 6e3MeKN JOPOXKHBOTO PYXY.

* TuB., HartpuKsag, pimenHsa Koncruryniitnoro Cyay Ykpainm Bif 2 nucronana 2004 p.
Ne 15-pn/2004 y cipaBi po IpusHa4YeHH:A CY/IOM OiTbII M AKOTO IIOKapaHHH, Bifj 24 6epesHs
2005 p. Ne 2-pm/2005 y cnpaBi mpo MomaTKOBY 3acTaBy, Bif 12 depBHA 2007 p.
Ne 2-pni/2007 y cripaBi Ipo yTBOpeHHs MOMITUYHUX MapTiit B YkpaiHi, Bif 20 yepsusa 2007 p.
Ne 5-p11/2007 y ciipaBi 10/50 KpeAUTOPIB MiANIPIEMCTB KOMYHaIbHOI (OPMU BITACHOCTI.

* DaBupy P. OcHOBHbIE IIPaBOBbIE CUCTeMBbI coBpeMeHHocTH. — C. 108.

* Mananuyk I1. Beryn o mbxnapopHoro npasa 3a Eitkxepcrom. — C. 87-88.

* Kopeuxknit B. M. O611ie IpyHIMIIBI IIpaBa B MeXAyHaponHoM npase. — C. 291.

¢ Tyckos K. Mixnapopnse npaso. — C. 208; MixHapopnHe npaso / 3a pex. M. B. Bypo-
meHcbKoro. — K., 2005. — C. 48.
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3aranbHi IPUHLUIM [TPaBa HaJA0Th IPAaBOMOPSIKY (BCEpEArHI AepKa-
BY 1 Ha MDDKHAPOIHOMY PiBHI1) HOTO HeoOXiOHul akcionoziunuil 6uMip; BOHU
JIeKaTh B OCHOBI jUS necessarium Ta BKa3yIoTh Ha IIIHHOCTI, SKi BU3HAYAIOTh
MIPABOMOPSIIOK y ITOMY. 3arajibHi IPUHIHUITA MpaBa GOPMYIOThH ITiIBaJIHA
HE JIMIIe TIIyMayeHHs Ta 3aCTOCYBaHHS HOPM IIpaBa, a i caMoro mpouecy
[IPaBOTBOPUOCTI; BOHU BIIJI3EPKAFOIOTH OPINIO juris, SIka yTBOPIOE OCHOBY
st popmyBanHs npaBa. Ha nymky Cynai K. Tpurmanmi, Taki mpUHIAITN
€ BiJIOOpayKeHHSIM 00’ €KTUBHOI «iJIe] CIIPaBeNTUBOCTI», HAa OCHOBI SIKOT BOHU
3a0e31euyIOTh €HICTb MPaBa, 3a4ilarody 3acaInu HeoOXiAHOTO IpaBa Hallil.
Sk BBaXkae Cy/s, BOHH ITOCTAIOTh 13 JIFOICHKOI YK FOPUIMYHOI CBITOMOCTI
K KiHI[EBOTO MaTepiabHOTO IKepelia Oy/Ib-sKoro TIpasa’.

Tomy BcTaHOBIEHHS (paKTy iCHYBaHHS 3arajlbHOTO IPHUHIMITY TTPaBa € JTi-
(epeHLIOBaHNM MTPOLIECOM, 3a SIKOTO THAYKLIS 3 FOPUIMIHHIX aKTiB 1 IPaBOBHX
IHCTUTYTIB Ma€ KOMOIHYBaTUCsI 3 000B’SI3KOBUM ypaxXyBaHHSIM IepeBar 100
IIHHOCTEH, SIKi 3HAXOATH YITKUM BHPa3 Y KHUTTI BiAMOBIIHOTO CYCITITHCTBA?.

Bopmnouac ciif 3ayBajkuTH, 10 JESKi 3aralibHi MPUHITUIHN MIpaBa IMo-
POIKEHI BUMOTaMHU 1OPUOUHHOL T02IKU Ma IPUOUYHOT mexHiKy (HATPUKIIa],
lex specialis degorat legi generali (crieriiayibHII 3aKOH CKACOBYE 3arajibHUi);
lex posterior degorat legi priori (HacTyITHHI 3aKOH CKacOBY€ TTOTICPEIHI);
nemo plus iuris ad alium transferre potest, quam ipse haberet (HixTO He
MOXKE MepeiaTy Mmpas OlbIe, HK Mae cam)).

MoKXHa IPUITYCTUTH, IO ITUPOKE BU3HAHHS 3araJIbHUX MPUHIUIIB
paBa sK JDKEpEeIT TIpaBa OB’ A3aHe 3 YKIaIaHHAM COr03y (KOHBepeeHYic0)
Midie npupoOHUM npasom i nosumusrum npasom. Tak, me JI. Onmenreitm
MmigKpecoBas, mo ¢popmymaoBanns cT. 38 n. 3 Craryty [locriiiHoi nma-
JIaTH MiXXHapoaHOTo npaBocyas 1 Mixkaapoanoro Cyny OOH cBiguuth
PO CIPUUHATTS TOUkH 30py . ['porris, ska, Binmaroun HaJeKHE 1 BU-
3HAIOYH B LIJIOMY BUpilIajdbHE 3HAYCHHS BOJI JepKaB SK TBOPIIIB MiX-
HapoJHOTO IIpaBa, HE BiJpuBajia MKHAPOAHE IPAaBO BiJ IOPUAMYHOTO
JOCBIy i MPAaKTHKHU JIIOACTBA B HimoMy*. JlomaTkoBo 3ayBa)kKHMO, IO

! http://untreaty.un.org/cod/ICJsummaries/documents/russian/177_r.pdf.

* beyymuackn @. OCHOBHbIE ITOJIOXKEHNUA Y4eHMA 0 IopurdeckoM Mertozie. YacTb Bropas /
®. Beigmmackn // BecTHYK TpakgancKoro mpasa. — 2006. - Ne 2. - T. 6. — C. 208.

* Mamanuyk I1. Beryn o mixkHapogHoro mpasa 3a Eiikxepcrom. — C. 87-88; Tyckos JK.
Mixnapopase mpaso. — C. 208; MixxHapopse npaso / 3a pef. M. B. bypomencpxoro. - C. 48,
57-58; Bytkesnu B. I. Mixxaapozpte npaBo. OcHosu teopii. — C. 126; 3emckosa I1. E. O6mie
IIPUHLVIIBI IIPaBa, IPY3HAHHbIE IMBWIN30BaHHBIMI HALMAMY, B MEKIYHAPOLHOM IIpaBe :
aBToped. muC. ... KaHA. I0pyA. HayK : 12.00.10 / II. E. 3emckoBa. — M., 2010. - C. 10.

* Onnenrerim JI. MexxaynapopHoe npaso [Enexkrponnnit pecypc] T. 1. Ionyr. 1 ; nep.
¢ 6-T0 aHIM. M3A,., foIL. I. Jlayreprmaxtom. — Pesxxum pocrymy: http://www.pravo.vuzlib.net/
book_z856_page_6.html.
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3a3HAaYCHUI KOMIPOMIC 3HAHIIOB CBOE BiOOpaKeHHS HaBiTh Ha piBHI
TEPMIHOJIOTII: KO KOHCTPYKIis «3arajlbHi NPUHIHUIINA TIPaBa» MOXe
pO3TIISLIATHCS SIK JaHWHA PUPOIHOMY IIPABY, TO CIOBOCTIONYUYCHHS «BH-
3HaHI MBIJII30BaHUMHU HAIlIsIMU» HAJla€ TEPMiIHY MO3UTHUBICTCHKOTO
BiATIHKY. Ha Hamy ayMKy, 3aBISIKM BU3HAHHIO 3arajbHUX MPUHIUIIB
CaMOCTIHHUM JDKEPEIoM IpaBa MOKHA YHUKHYTH He0aXaHOTO TPOTH-
CTaBJICHHS TO3UTUBHUX 1 HAZIMTO3UTUBHUX MTPUHITUITIB TTpaBa; BiAMOBII-
HO 10 Ii€1 KOHIIETIIii BCi 3arajbHi MPUHIIAITHA PO3TIIATAIOTHCS SIK SIIEMEHT
MIO3UTHUBHOIO MpaBa.

Ha namry nymKky, 3arajibHi OpUHIMIIN IPaBa BUKOHYIOTh Taki @yHKyii
Y npoyeci 3acmocy8anHs npasa:

1) momoMararoTh IpH iHTEpIpeTalii HopM TpaBa. MgeThes mpo Te, 10
paBo HEOOXiAHO PO3MIISAATH K CIIpOOy KOHKpETH3aLil 3arajJbHUX MPHH-
numiB. OcKiIbKH 0c00a, siKa 3/1IHCHIOE TIIyMa4yeHHs, Ma€ TParHyTH J0 TOTO
BapiaHTa TIyMa4yeHHs, SKUI HallKpalle BIUCYETHCS B JIFOYY TIPABOBY CHC-
TEeMYy, TO HalOIbII OOTPYHTOBAHUM € TOH BapiaHT, KU Y3TOIKYEThCS,
30KpeMa, 13 IPUHIIMTIIAMY [IPaBa, siKi MaloTh TIIHOOKE CUCTEMOYTBOPIOIOUE
3naueHHs'. [llykarooun 3aaym 3akoHy (Cy0’€KTa MPaBOTBOPYOCTI), iHTEp-
[IPETaTOp Ma€ BUXOAUTH 3 IPHUITYLLEHHS, 110 LIeH 3a[yM IOJISITaB y PO3BUTKY
3arajJpHUX MPUHIIAITIB MPaBa, a He B 1X 3allepeucHHi;

2) BUCTYNAIOTh SIK MiJICTaBU VISl IEPErIA Ly paBoBHX akTiB. [locunan-
HSl HA TIPUHLMIN MOXKE JO3BOJHUTU YCYHYTH MOPYLICHHS NpaB, AOMYyIIEH]
iJ 4ac NPUUHSATTA Ta 3aCTOCYBaHHS HOPM npasa. Hanpuknan, 3rigHo 3
4. 3 ct. 2 Kozekcy aaMiHICTpaTHBHOTO CYIOYMHCTBA YKpaiHU aaMiHicTpa-
THBHI CyId MalOTh MOBHOBAa)KEHHS MEPEBIPSITH HOPMATUBHO-TIPABOB1 Ta
1HAMBIAyaIbHO-TIPABOBI aKTH (PillICHHS) Cy0 €KTIB BIIaJIHUX TOBHOBAKEHb
Ha 1X BiAMOBIIHICTH TAKUM TIPUHIIAIIAM TIPABA, SIK PIBHICTH, MPOMOPIIHHICTS,
JOOPOCOBICHICTD, HEYIIEPEKEHICTD TOIIIO;

3) momomMaraioTh MOAOJAHHIO MPOTAJINH y npasi. TpaaumiifHo BU-
KOPHUCTAHHA 3arajbHUX MPUHIMITIB TIpaBa MOB’A3Y€ETHCS 13 3aCTOCYBaH-
HSIM aHaJIoTii TIpaBa, TOOTO BUPIMIECHHSIM CIIpaBH (3a HasSIBHOCTI MpoTra-
JINHY 1 32 BIICYTHOCTI «aHAJOTIYHO1» IOPUANIHOT HOPMH) Ha OCHOBI
3arajbHUX a00 rajy3eBHX NpUHIUMIB npasa’. [Ipore, Ha HamTy ITyMKY,
Oe3nocepeiHe 3aCTOCYBaHHS 3arajbHUX IPUHIMIIIB [TpaBa € HACTYITHUM,
micis aHayorii 3akoHy i aHanorii npasa, cyocuaiapHuM 3aco000M MOA0-

! Berymacky @. OcHOBHbIE TONOYKeHN S y4eHus 0 IopudeckoM Metope / O. beimmnckn
// BecTHUK TpakiaHCcKoro mpasa. — 2006. - Ne 1. - T. 6. — C. 234.

? Pa6inosuy II. M. OcHoBM 3aranbHOI Teopil mpaBa Ta fepxanu / I1. M. PabinoBuuy. —
10-te Bup., mom. — JIbBiB, 2008. — C. 179.
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JaHHS MpOoTaiuH'. 3p0o3yMillo, IO 3aCTOCYBAaHHS 3arajbHUX MPUHLIUIIB
mpaBa € 3aco00M TOI0JIaHHS MPOTAJINH, 10 BKPail PiJIKO BUKOPUCTOBYETh-
csl TIpH 37iKiCHEeHH] npaBocys. Lle MosICHIOETbCSl CydacHUM CTaHOM PO3-
BUTKY MTO3UTUBHOTO MPaBa, KOJIM TPAKTHYHO BCi CUTYAIlii, 10 BAMAararoTh
MPaBOBOT'O PETYJIOBaHHS, HA0YIIM BIIMOBITHOT MPsIMOT 200 OTI0CepeIKOBa-
HOI peryiaMeHTaIlii B 3aKOHO/IaBCTBI.

OmHUM 13 HAHOUTBII MIKAaBUM € TIUTAHHS TIPO 1epeiK 3a2anbHux npuH-
yunie npasa. YpaxoByIO4H JTOBOJI MOJIOIWH BiK CAaMOCTIHHOI yKpaiHCHKOT
MIPaBOBOi CHCTEMH, BiJIMOBY BiJl CIIa/IKyBaHHS IIPUHITHITIB COIiaTliCTHIHOTO
1paBa, a TAaKOX MPAarHeHHS 10 CIPUUHSTTS €BPONEHCHKUX IIHHOCTEH, 10~
LiJIBHO CIIOYATKy BUBYMTH MIXHAPOJHHH (Y TOMY YMCII €BPONEHCHKHIA)
JOCBIJ] IIO/I0 BU3HAUEHHS TAKOTO MEPEITiKYy.

bin YeHr, aBTop Knacu4HOi poOOTH PO 3aCTOCYBaHHS B MIKHAPOAHOMY
TpaBi 3arajlbHAX NPUHLIMIIB IPABA, BUIISIE YOTUPH TPYIH TAKKX IPUHLHITIB!

1) npuHnun camo3oepexeHHs (BiH J03BOJIsSIE BUCIAHHS 1HO3EMIIIB,
BYMHEHHSI 3aX01B, CIIPSIMOBAHHX Ha JOCSATHEHHS CYCIUTBHOTO 100po0yTyY
(excmpormpiarliii, pekBi3uIlii, KOMIIEHCaIlil) Ta TPOMaJIChKOi Oe3reKu, 00-
I'PYHTOBYE€ TIPaBO Ha CAMO3axXHCT Ta iH.);

2) IpUHITAT JOOPOCOBICHOCTI (BUMarae J00pOCOBICHOCTI Y IOTOBIpHUX
BiTHOCHHAX (HaNPUKJIa/I, TOTPUMAaHHS BUMOT sub spe rati (yKiIaJaHHsI yToJ
3 HaJTi€I0 Ha 3aTBEP/DKEHHS ) pacta sunt servanta), 3a00pOHs€ 3TOBKUBAHHS
IIPaBOM, a TAKOXK Tiepedadac icHyBaHHS 1HIIIMX BUMOT, 30KpemMa, fraus omnia
corrumpit (oOman 3uuiIye Bee), nullus commodum capere de sua injuria
propria (HIXTO HE MOXK€ OTPUMYBATH IIEPEBAaru BiJl CBOET MPOTUIIPABHOT
noBeiHKn), allegans contraria non est audiendus (XTo rOBOpUTh Cyriepey-
JUBi peyi, TOTO HE CIyXalTh), 000B’A30K MiATPUMYBATH status quo,
000B’SI30K MOBIIOMJISITH TIPO 3MiHY TOJIITHKH);

! Posame>xyBaHH aHasIorii IpaBa i 6e3nocepeHbOro 3aCTOCYBaHHSA 3aTa/IbHIX IPUHIIN-
IiB IMpaBa 0OYMOB/IIOETHCS THM, 1110 B OCHOBI aHA/IOTIi 3aKOHY J1 aHAJIOTiI IIpaBa JIeXXUTB JI0-
TiYHMI IIPUIIOM aHAJIOTII: iflel IpaBa, 1110 BXKe peali3oBaHi B OHOMY MICIli 3aKOHY, 3a OII0-
MOTOI0 3aCTOCYBAHHSA IIPaBU/Ia PiBHOCTI TeHepai3yloThCs i TAKMM YMHOM IOWIMPIOIOThH
cepy cBOro sacTocyBaHHs i Ha inmi Bumagky (curyauii) (aus.: Hunneniyc P. Opupndana
Mmetoponoris. — C. 106). Bukopucranns aHanorii HoO6y[oBaHO Ha YsBJIEHHI PO OfiBIYHY
BHYTPILIHIO IOC/IiOBHICTD ITpaBa i Ha Ipe3yMIILii HOC/TiJOBHOCTI 3aKOHOABLA: AKIIO 6 BiH
Iepe6ayaB Ieft BUMAZOK, TO BHOPMYBAB 011 J10T0 TaK CaMo, K BUPILINB YHOPMYBATU CXOXK1
3 HMM 110 cyTi Bunaaku (aus.: BacbkoBckuii E. B. [luBuanctideckas MeToRomorus. Yde-
HI€ O TOJIKOBAaHMM ¥ NIPMMEHEHNUN I'PaKJaHCKNX 3akoHOB / E. B. BacbkoBcknit. — M.,
2002. - C. 342, 348). IIpoTe y BUnajiKy 3BepHEHH /IO 3ara/IbHUX IPUHLIUIIIB IpaBa M Biji-
IITOBXYEMOCS He Bifl CXOXKOCTI BiTHOCKH. [I/151 pery/TioBaHH: BifHOCKH, 10 He € MOfiOHNMMI
IO iHIINMX, MY ITParHEMO BUPOONTI KOHKPETHE IIPaBUIIO, sAKe O HaIKpaIuM YMHOM y3TOJLKY-
Ba7I0CA i3 3ara7lbHMMM IPUHIIUIIAMY TIPaBa.
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3) IpUHIMITY TIPaBa, OB’ sI3aHi 3 FOPHIMYHOIO BiIIOBITATBHICTIO (PUH-
LU IHAWBIyaJIbHOI Bi/IMOBIaTbHOCTI, IPUHIUT BUHU, IPUHIIUIT TIOBHOTO
Bi/IIIKOAYBaHHS, IPUHIUI O€3MOCEPETHBOTO 3B’ SI3KY);

4) npUHIMITY TIpaBa, OB’ s3aHi 13 CyI0BUM MIPOLECOM (HIXTO HE MOXKeE
OyTu cyajero y BIacHii crpasi, Mae OyTH BHCIyXaHa iHIa CTOPOHA, CYA
3Ha€ TpaBo, res judicata Ta iH.)".

VY nonynspHOMy cyyacHOMY MiZIpYYHUKY MiXKHapoIHoro npasa Hryena
Kyoxka Jlinst mponoHyeThes ACUIO iHIIe IPyITyBaHHS:

1) mpuHIMIH, TOB’S3aH1 13 3araJIbHO0 KOHIICTIIIEIO MpaBa (3a00poHa
3JIOBKUBAHHS IPABOM 1 MPUHIIKIT TOOPOCOBICHOCTI, HEOOXiTHICTh BiJIIIIKO-
JyBaHHS ILKOAW Y BUIAJIKY MOPYLICHHs 3000B’13aHHs, TPUHLIAI TPABOBOT
BH3HAYCHOCTI 1 32a0€3Me4eHHs 3aKOHHOT JIOBIpH Ta iH.);

2) NpUHUMIIN JOTOBIPHOTO MpaBa (MPUHIMIT KOPUCHOI [ii, MPUHLIUIIH,
IO CTOCYIOTHCSI HEPABOMIPHOT 3r0AM 1 TITyMadeHHsl, BpaxyBaHHs 00CTaBUH
(hopc-mMaxopy, BU3HAUCHHSI TTO30BHOT JJABHOCTI BiJIIIOBITHO JIO JOMIHYHOYOT
TOYKH 30Dy B T€ODii);

3) IpUHLMIHN, IO CTOCYIOTHCS CIIOPIB MPO BiAIIKOTYyBaHHS IIKOIU
(IpUHLIHMI TOBHOTO BiJINKOAYBaHHS, BUMOTA iCHYBaHHS MPUYHHHO-
HACJIIJIKOBOTO 3B’ 513Ky MIJK aKTOM 1 3aIIO/iSTHOO IIIKOJIO0 Ta iH.);

4) MPUHIMITY IO30BHOTO MTPOBaHKEHHS (PUHLIMIIH, IEPEHECEH] B MiXkK-
HapOJHMUI TPABOMOPSIIOK 13 HAIIIOHAIBHUX CYIOBUX CHCTEM);

5) NIpUHLMIH JOAEPKAHHS IPaB IPOMaISIH;

6) MPUHIIHUIIH, 10 CTOCYIOTHCS PEIKUMY il IPaBOBHX aKTiB’.

Jo 3aranpHux npuHOMMiB npasa €C 3a3Buvail BiAHOCATh TPUHIHUIIH
piBHOCTI (HeAMCKpHUMIiHALT), IPONOPLIHHOCTI, MIPaBOBOi BUBHAYEHOCTI
1 3aXMCTy 3aKOHHUX OYiKyBaHb, 3araJibHOT 3a00pPOHU CBABIILISL, 3aXHCTY
OCHOBOIIOJIOKHHX TIPaB, IIpaBa Ha 3aXUCT Ta iH.?

Ha namy aymky, O1IbIIiCTh 13 IMX TPUHLUIIIB BKE PO3MISAAIOTHCS a00
MOXKYTh PO3IISIAATUCS SIK 3aralibHi IPUHLIMIN YKPATHCHKOTO Npasa. BuzHaHHs
LUX 3arajJbHUX NPUHLUIIB K (OpPMaTIbHUX JKEPell BITYM3HSHOTO IIpaBa Mae
BinOyBaTucs y TpoLeci MOCTIHHOT KOMYHIKallii MK CYIASIMH, CIIUIBHOTOIO
IOPUCTIB Ta TPOMAJICHKICTIO. [HIIMMH CIIOBaMH, CYJI0B1 PillIeHHSI, SIKi IPYHTY-
I0ThCS Ha 3arajibHUX MPHHIMIIAX IpaBa, HOBUHHI OyTH CXBaJeH1 IOpUCTaMH-
MPaKTUKAMH, FOPUIMYHOIO HAYKOIO Ta MalOTh OTPUMATH CyCIiJIbHE BU3HAHHSI.
VYpaxoByroun CydacHUI CTaH yKPAaIHCHKOI IIPABOBOI CUCTEMH, MOXKHA IIPU-
MYCTHUTH, LIO el Mpolec He Oy/e JIETKUM Ta IIBUAKUAM.

! Cheng B. General Principles of Law as Applied by International Courts and Tribunals. —
Cambridge University Press, 1994. - 1i, 490 p.

? Hryen Kyok Junb. MexxgyHapogHoe my6mdHoe npaso : B2 1. — T. 1. - C. 212-213.

* Mus., nanpuxaz;: Tridimas T. The General Principles of EU Law. — P. 59-417; Tepperen M.
Espomneiicbke npaso. — C. 184-186.
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3azaneHi npuHyunu npaea Ak 0xepeso npasa C. lMozpebHsk

Morpeonsik C. O01ue NPUHIUIBI MPaBa KAaK MCTOYHUKYU NMpaBa

Crarbs paccMaTpuBaeT 00IKe NPUHIUIIBI TpaBa KaKk UCTOYHUKHU MpaBa Ha
IpuMepe MEeKIyHapoIHoro npasa, npasa EC u HaumonansHoro npasa. Mccneny-
eTcsl IpaBoBast MPUPO/a OOIINX IPUHIUIIOB, IEMOHCTPHPYETCS TECHAsI CBSI3b 00-
IIUX TIPUHIIAIIOB TTpaBa ¢ TEOPHEH eCTECTBEHHOTO MPaBa, IIEHHOCTSIMH TIPaBOBOM
CHUCTEMBI, FOPUINYECKOI JOTHKONW W TEXHUKOW, YCTAaHABIUBAIOTCS WX (YHKITHH
B IIpOIIeCCe TPABOTIPIMEHEHHS, a TAK)KE TIPUBOIUTCS ITEPEeUeHb OOIINX MIPUHITUIIOB
npasa.

Kntouegvie cnosa: odiye NpUHIKIIGI TPaBa, HCTOUYHKK TpaBa, TEOPHs ecTe-
CTBEHHOTO TIpaBa, IIEHHOCTH TPABOBOI CUCTEMBI, ()YHKIIMU OOIINX MPUHIUIIOB.

Pogrebniak S. The general principles of law as source of law

The article covers the general principles of law as source of law by examples
of international law, EU law and national law. In this article the legal nature of
general principles of law is examined; the close connection of the general principles
of law with natural law theory, the law system values, the juridical logic and
technique are showed, its functions in the law-enforcement process are established
and also the list of the general principles of law is made.

Keywords: the general principles of Law, source of Law, natural Law theory,
Law system values, the general principles of Law functions.
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BicHuk N°1[64] 3azansHi npobnemu npagogoi Hayku

YIK 340.111.5:36.48 C. Bo6posHuk, KaHIUIAT OPUSUIHUX HaYK,
npodecop

ITpaBoBuMit KOHQIIKT:
MOHATT, 03HAKN, IPUPOJA TA PiSHOBUAN

CrJtagHicTh Ta 6araroacnekTHICTh (eHOMEHY IpaBa Ta IEPBUHHA ITPHH-
IIMIIOBA Pi3HOCIPSIMOBAHICTE IHTEPECIB YIACHUKIB CYCITUIBHIX BiTHOCHH
HE CIIPHSIOTH (POPMYBAHHIO OJIHO3HAYHUX Ta YHIBEPCATLHUX ITOHATH 1PA60-
6020 KOMNPOMICY Ma npasosoeo KoH@aikmy. 3acTOCyBaHHs aHTPOTIOJIOTO-
KOMYHIKaTHBHOTO ITiAXO/Y JI0 TOCTIDKEHHS HPAB0G020 KOHAIKMY I npago-
6020 Komnpomicy OTpeOye OpieHTHPY Ha BpaxyBaHHs crieli(iku 3B’ 3Ky
Ta B3a€EMHOTO BIUTUBY ()eHOMEHIB JIIOMUHHU Ta MPaBa.

CouianbHicTh paBa, HOTO HALICHICTH Ha 3a0€e3MEUCHHS KOMYHIKaTHB-
HO{ B3aeMO/Ii1 Cy0 €KTiB 1 € OCHOBHUMH IPUUMHAMHU KOH(IIIKTHOCTI PaBo-
BOi cdepu. AHaNi3 MpaBOBUX KOH(MIIKTIB, BU3HAUYEHHs (aKTOPiB, IO iX
MOPOIKYIOTh, Ta IPUYKH, III0 CHPUAIOTH iX BUHUKHEHHIO Ta PO3BUTKY,
€ BKJIMBHUM 1 aKTyaJIbHUM, OCKUIBKU CIIPSIMOBAHMHN Ha BIIOCKOHAJIECHHS SIK
(hopMmu BUpa3y MacHBY HOPM TIpaBa, TaK i OLTBII e()eKTUBHE BTIJICHHS TIpa-
BOBUX BEJIHb Y CyCIIUIbHY Ta IOPUIUYHY NPAKTUKY. He MeHI akTyaabHUM
€ JIOCITKEHHSI FOPUIMYHOTO KOH(IIIKTY Ha KaTeropiaibHOMY piBHI. AHai3
03HaK Ta (opM BHSABY KOH(IIIKTY Ha/Jiae MOMKIJIMBICTD Mi3HATH WOTO TPH-
POy, CYyTHICTh, PI3HOBUM Ta BU3HAYUTUA OCHOBHI IIIJISIXU TTOI0JIAHHS 11O~
ro (peHOMEHY IPaBOBOI JIHCHOCTI.

BararoacnekTHicTh TPaBOBOTO KOH(QIIIKTY, HOTO MOJTICTPYKTYPHICTh
Ta HEOAHO3HAUHICTh HAYKOBUX MiAXOAIB 10 HOT0 XapaKTePUCTUKU CTaIH
MPUYMHOIO AEsIKOT pparMeHTapHOCTI HAyKOBOTO aHalli3y Li€i Kareropii.
[leBHi acriekTy 11 BUBYEHHS CTAIN MPEIMETOM HayKOBOTO TIOUIYKY POCIii-
cekux yuennx II. O. Acraxosa, B. II. 3anpyacekoro, B. C. XKepe0ina,
B. II. Kazumupuyka, B. M. Kynpsasuesa, M. A. Pomanenko, FO. O. Tuxo-
mupoBa. OKpeMi CTOPOHH MPOSBY MPABOBOTO KOHQIIKTY JOCIiIXKEHI
1 BITYN3HIHUMH BYCHUMH Ha MOHOTpa(iuHOMY Ta IucCepTaIliiHOMY piB-
Hax. Moga #iae npo npari B. O. Bacunsuenka, B. /[. ba6kina, B. M. IBa-
HoBa, B. M. Kpismosa, M. 1. Ko3to6pu, H. M. Onimenko, JI. B. [TerpoBoi,
O. B. Ilerpumwuna, [1. M. Pa6inosuuya, B. JI. Tkauenka, O. ®@. CkakyH,
M. B. lIBika. OiHaK KOMIUIEKCHOT'O JIOCJIIJKEHHS 1[i€i Kareropii Ha Teo-
pPETUYHOMY PiBHI HE MPOBOAMIIOCS, 110 MIEBHOIO Mipoio Oyae 3amporno-
HOBaHO y Wil myOikamii.
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MeToro CTarTi € XapaKTepUCTHKA IPABOBOTO KOHMIIKTY SIK MOHSTTS,
10 Ma€ CaMOCTIIiHUI XapakTep Ta BU3HaueHi popmu npossy. JocsaraenHs
i€l MeTH Oyjie 3/11CHEHO 3aB/SIKH BHOKPEMIICHHIO TaKUX 3aBIaHb:

- OOIpyHTYBaTH aBTOPCbKE OaueHHsI KaTeropii «IpaBoBU KOHQIIIKT;

— BHOKPEMHUTH ii CYyTTEBI O3HAKH;

— aKIEHTYBATH yBary Ha MpUpoli IPaBOBOTO KOHQIIIKTY;
3anpoINoOHyBaTH KpuTepii kiacudikauii miei kareropii.

Y cyuacHili TpaBoBii JJOKTPHHI BiICYTHS €THICTH TIO3UITIH JOCITITHUKIB
IIOJI0 BU3HAYCHHSI NOHSAMMSL « KOHGIKM» K POJAOBOI KaTeropii CTOCOBHO
npasosozo kougnikmy. [lommpenoo € mo3uiis, 3riTHO 3 KOO IOPUANIHAN
KOH(ITIKT MOKHA BH3HAYHUTH K IIPOTHOOPCTBO CYO’ €KTIB MpaBa y 3B 3Ky
i3 3aCTOCYBaHHSM, TIOPYIICHHSIM 200 TIyMadeHHsIM HOPM IpaBa’.

Crig migrpumatu no3uito 0. O. TuxoMupoBa CTOCOBHO HasBHOCTI
iACTaB 1J1s1 BHOKPEMJICHHS BY3bKOIO Ta IIMPOKOTO PO3YMIHHS IOPHIUYHO-
ro KOHQIIKTY. By3bKke po3yMiHHS IOpUANIHOTO KOHQIIIKTY 3BOJUTH HOTO JI0
00’€KTUBHO ICHYIOUMX MPOTHPIY MK JBOMa a00 KiJIbKOMa IPaBOBUMH
HOpMaMH, II0 HAJISKATh JI0 €MHOTO MTPEAMETa IPABOBOTO PETyITIOBAHHS".
OTxe, By3bKe PO3YMIHHS 10pUOUYHO20 KOHGIKMY (HAKTHIHO TOTOXKHE T10-
LIMPEHOMY PO3YMIHHIO TAKOTO MPAaBOBOrO (PEHOMEHY, SIK NpA606a KOMI3isl.
HIupoke BUKOPHCTAHHS 3a3HAYEHOI KaTeropii y By3bKOMY PO3yMiHHI, Ha
HAIIly JIYMKY, € HEBHIIPABJIaHUM Yepe3 HOro OUeBHJIHY 3aiBiCTh Ta 3arpo3y
y XMOHOMY TIyMadeHHi ITUPOKOTO PO3YMiHHA KaTeropii. Y mupokomy
posyminHi 0. O. THXOMUPOB IPOTIOHY€E BU3HAYATH FOPUINIHI KOH(ITIKTH
SIK TIPOTHPIYYST MIXK JIFOYMMH IPAaBOBUMH HOPMaMH, aKTaMH Ta ICHYFOUHMMHU
iHcTaHUisiMy® . JIOriYHMIT HAroJI0C Y IbOMY BUIIAIKy POOUTHCS Ha HasiBHOC-
Ti KOJi3ii B paMKax Oyab-sSKOTO opuduuHo20 Korguixmy. CIi miaKpeCcIuTH
MEBHY HETIOBHOTY 3a3HaYEHOT0 BU3HAYCHHSI, aJDKE BKa31BKOIO Ha HAsIBHICTh
cy0’exTiB Ta/ab0 00’ €KTiB — HOCIiB KOH(IIKTY 1 BiIMOBIAHOT KOMi3ii KOJIO
CYTHICHUX O3HaK I[hOTO SBHINA HE 0OMEXYEThCS. AJKe HAsSBHI OYEeBHIHI
CKJIa THOLIII 111010 BU3HAYEHHSI YiTKO O0OMEKEHOI0 KOjIa TAKMX HOCITB IpaBo-
BUX KOH(QITIKTIB.

[HmIe BU3HAYeHHS FOPUAMYHOTO KOH(DIIKTY y MIUPOKOMY PO3yMIiHHI
o0rpynToBano B. KyapsiBiieBuM. ABTOp NIPOTIOHYE 10PUOUUHUM KOHGDIIKIMOM
BHU3HABATH OyIb-IKUH KOH(MIIKT, Y SIKOMY CITip Tak abo iHaKIIe OB’ A3aHUN

! Tus.: Acraxos IT. A. FOpuandeckye KOHQIMKTDI 1 COBpeMeHHbIe POPMBI X paspeliie-
HA (TEOpeTUKO-TIPaBOBOE VICCTIENOBAHMe) : INC. ... Ji-pa opuf. Hayk: 12.00.01 / IT. A. Acraxos ;
Mock. yn-T MB]] Poccun. — M., 2006. - C. 156-187.

* Tuxommpos 10. A. KommsnonHoe mmpaBo : yue6. i Hayd.-mpakT. noco6ue / 10. A. Tuxo-
Mupos. — M., 2003. - C. 230-234.

* Tam camo.
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13 IPaBOBMMHU BiIHOCHHAMH CTOPiH (iX IOPUANYHO 3HAYYIIUMH AisiMU a00
CTaHaMH) 1, SIK HACTIIOK, Cy0’€KTH, a00 MOTHBAIIIS iX TTOBEIIHKH, a00 00’ €KT
KOH(ITIKTY MaroTh MPAaBOBi 03HAKH, a caM KOH(MIIKT TATHE IOPUAWYHI Ha-
CITIJIKH .

[TprHIHUIOBOIO 0COOIMBICTIO 3aIIPONIOHOBAHOTO BU3HAUCHHS € BKa3iB-
Ka Ha 3B’S30K IOPUAUTHOTO MPABOBITHOIICHHS Ta KOHQIIIKTY SK BH3HA-
YajabHy CYTHICHY O3HAaKy SBHINA, IO BiApi3Hs€ HOro BiJ 1HIIKWX BUAIB
koHQiKTIB. CI1if] BII3HAYHUTH, IO IITHUPOKE PO3YMIHHS IPABOBOTO KOHMITIK-
Ty B 3aIIPOIIOHOBAHIN pelakiii He BiAMOBiJa€ BUMOTaM ILIOJI0 OKPECICHHS
HHUM YiTKOTO KOJIa SIBHUII, Ta iX BIMOKPEMJICHHS BiJ MOMIOHUX MPaBOBUX
(enomeHiB. e 00yMOBIIOETHCS TUM, IO MPAKTHYHO KOKHUH KOHQIIKT
MOXXHA Ha3BaTH IOPUANTHUM, a/Ke THHAMIKAa MAaCHBY CYCHIUIBHUX Bil-
HOCHH 3HA4YHOIO MipOo0 0OyMOBJIEHa MPaBOBUM BIJIMBOM. |HIIMMU C€JI0-
BaMH, IPAKTHIHO He OyBae Tak, Mo0 He MOXHA OyIIo 3a JOMMOMOTOO
MPaBOBUX HOPM Ta IHCTUTYTIB BILTMHYTH Ha PO3BUTOK KOH]IIKTY. B TOM
JKe yac 0OMEKeHHS KoJia IOPUINIHUX KOH(IIKTIB TAKUMH, IO BUPIIITY-
I0TBCS pealtizaui€eto 3aXxucHoi GyHKLIT mpaBa, BUKIIOUYAE i3 PO3MIISLY KOJIO
SIBHTII, IO BUPIMTYIOTHCS BHACTIIOK MPABOBOTO BIUIMBY Ha YYACHHUKIB
KOH(MMIKTHUX BigHOCHH. Lle, HanmpuKIaa, CTOCYEThCsl YIaCHHUKIB BiTHOCHH
y cdepi popMyBaHHS MOITHYHHUX PillIeHb, 0COOIMBO B YaCTHHI BiTHOCHH
y paMKax MexaHi3MiB (opMyBaHHs Ta peaizalii KOMIPOMICHUX 3acaj
B3a€MOJIi1 KOHKYPYIOUHX MOJITUYHUX CHII, MPEJCTABICHUX Y MPEJICTaB-
HULBKUX JIepP’)KaBHUX OpraHax.

Crtin 3a3HAYMUTH, 0 OUTBIITICTH aBTOPIB HE POOUTH CIIPOOY BU3HAUNTH
CYTHICHI 03HaKH POAOBOI KaTeropii «KOHQUIIKT» y paMKax J0CIiIKEHHS
MIPaBOBOTO KOHMIIIKTY MPU HOTO BU3HAYEHHI 1 HE BUKOPUCTOBYE 1i O€3110-
CepenHbOo SIK OCHOBY BU3Ha4YeHHs. Ha Hanry qymKy, 3°sicyBaHHS 3a3HaueHO-
O MUTAHHS € MePeTyMOBOIO BU3HAYCHHS IMOHSTTS TPABOBOTO KOH(ITIKTY.

Busnauenns 6a3oBoi kateropii, sika 3qaTHa OyTH OCHOBOIO HediHimil
MIPaBOBOTO KOH(ITIKTY, Ma€ TPYHTYBATUCS HA CYTHICHUX XapaKTePHUCTHUKAX
3a3HadyeHoro suina. Ciuix morogutucs 3 nosuiiero B. C. XKepebina, sikuii
BH3HAYaB MMPABOBUI KOH(IIIKT SIK IPOTUCTOSIHHS HOTO YYaCHUKIB, IO TIepe-
XOJIMTh Y MPOTUIICHKHI i1 Ta BANHKH?., PO3BUBAIOUM 3a3HAUCHUH TT1TIXiT, CITi/T
BHU3HAUNTH, IO KOHQITIKT — TIe CTIen(ITHNIA CTaH CYCIiIFHUX BiTHOCHH,
SIKOMY TIpUTaMaHHi MeBHi ocobnuBocTi. Ha Hamry mymKy, came HasiBHICTb

' OcHOBBI KOHGIUKTONMOTUY : Yueb. mocobue / A. B. Imutpues, 0. I. 3anpynckuii,
B. II. Kasumupuyk, B. H. Kygpasues ; nog pen. B. H. Kyapasuesa. - M., 1997. - C. 100-115.

2 Kepebun B. C. ITpaBoBast KOHGMMKTONMOTHA : y4eb. mocobue. — Bragumup, 1998. -
4. 1. - C. 55-56.
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COLlaJIbHUX MPOTUPIY MK YYaCHUKaMU KOH(QIIIKTHUX BIIHOCHH € OJIHIEIO
13 BU3HAYaJIbHUX 0COOIMBOCTEH (03HAK) KOH(IIKTY B I1IOMY, 1 TPaBOBOTO
30KpeMa.

J10 OCHOBHHX CYTHICHUX XapaKTePHCTHK KaTeropii «KOH(IIKT» MOXKHA
BIJTHECTH TaKI:

— KOHQITIKT TIOPYIITY€ a00 MEPENTKoKae Cyd’ €KTaM peaTi3oByBaTH CBOT
IHTEpEeCH;

— KOHQIIIKT 3aBXIU Ma€ TBOCTOPOHHIN XapakTep, 10, SK IMPaBUIIO,
XapaKTepU3y€eThCs aCHMETPiero cy0’ €KTiB, HASBHICTIO JIOMIHYIOYOT Ta M-
MOPSIIKOBAHOI CTOPOHU;

— [IepelyMOBOIO BUHUKHEHHSI KOHQIIIKTY € colliajibHe MPOTHpidds (T10-
pyLIeHHS 3a00pOH, HEBUKOHAHHS 3000B’A3aHb, 3J0BKUBaHHS MPaBaMH,
BIJICYTHICTh B3a€MOITOBArH JI0 1HIIIOT CTOPOHH; HEIOOPOCOBICHA KOHKYPCH-
1Iis TOIIIO);

— 3QJIEXKHO BIJ] TOXO/KEHHS (SBOJIOLIMHA Ta pauKajbHa KOHIICTIIIIS
KOHQITIKTY) Ta 3MiCTOBHO-(YHKIIIOHAJTBHUX OCOOTMBOCTEH KOHQIIIKT MOXKE
CHpUATH cTabimi3anii CycniibcTBa, PO3BUTKY HOBUX CYCIIIBHUX BIAHOCHH
a00 TIPU3BOAUTH 10 JeCcTadimi3allii, JeCTPYKIIii;

— KOH(ITIKT € TIPOIIECOM, III0 Ma€ Cy0’ EKTHBHO-00 EKTUBHHH XapakKTep,
Jie cy0’eKTHBHOIO CKIJIAJIOBOIO € TIOBE/IHKA Cy0’€KTIB, a 00’ €KTHBHOIO —
coliagbHe MPOTUPITYSL.

Crig migkpecnuTa, mo KOHMIIKT € SBUILIEM, K€ 00’ €EKTHBHO IMPUTa-
MaHHE COLiaJIbHOMY MPOCTOPY. Pi3HOBEKTOPHICTH iHTEPECIB yUaCHUKIB
CYCIIJIbHUX BIAHOCHH € OCHOBOIO JJISl BIATBOPEHHS MPOSIBY KOH(IIIKTIB
y MacuBi CyCHUJIbHUX BITHOCHH. Y TakMX yMOBaX MUTaHHS MO0 BU3HA-
YEHHS IPAaBOBOTO (FOPUIMYHOTO) KOH(MITIKTY 3BOAUTHCS 10 BCTAHOBJICHHS
O3HAKH, 10 JO0AATKOBO BiJPi3HSE 3a3HAUCHUN B KOH(MIIKTIB Y paMKax
CYKynmHOCT1 KOH(]ITIKTIB y conliymi. TakuM KpUTEpieM HaMU BOAYAETHCS
cneyughiynull npasosuil xapakxmep coyianrbHO20 NPOMUPIYUs, SKe J1eHCUMNb
8 OCHOBI GUHUKHEHHS NPaso6o2o Kongikmy. ToOTO Take MPOTHPIYYS OTO-
CepEeNKOBYETHCS (DEHOMEHAMU TIPaBOBOi c(hepH, HAMPUKIIAT, KOMi3iHHICTIO
IIPaBOBOTO PETYJIIOBAaHHS IMEBHUX CYCIUTFHUX BITHOCHH Ta iH.

TakuM YUHOM, 1pagosuULl KOHGIKM — 11e CTaH IBOCTOPOHHBOIO 3B’ SI3KY
Cy0’€KTiB, IKUH 3aCHOBaHUI Ha MMPABOBOMY IPOTUPIYYi, IO XapaKTePHU3y-
€THCS1 IOPYLICHHSIM 200 MEPEeIIKOOI0 B peatizalii HUIMU CBOIX iHTepeciB
1 € IPUYMHOIO PO3BUTKY a00 KPU3H CYCHUIBHUX BiAHOCHH.

Came 1e BU3Ha4eHHs HaJja€ MOXKIIMBICT BHOKPEMHUTH 03HAKH KaTeropii
«IIPaBOBUI KOHQIIIKT», SIKi BIZIMEKOBYIOTh BIATIOBIAHY KaTErOpPio BiJl iHIIHX
KOH(JIIKTIB, 1110 MalOTh MICIIEC y CYCIUIBCTBI:
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— MPaBOBHI KOH(IIKT BUSABISIETHCS B IOPUAMYHIN cdepi;

- BiH TSITHE NEBHI NPaBOB1 HACTIJIKK Ul YYaCHHUKIB CYCHIIBHUX BiJl-
HOCHH;

— 3aCHOBaHICTh Ha MPOTUPIYYI, SIKE HE MOJI0NAHE;

- 1e Buma (aza po3BUTKY HPOTUPITUS;

- mependadae TBOCTOPOHHIN B3a€EMO3B’SI30K MK Cy0’ €KTaMH;

— CHpUYHHSE TTOPYIICHHS Y1 MTePEIIKON Y peaizallii cy0’ eKTHBHOTO
iHTEpEecy;

- Mae JeCTPYKTHUBHUH XapakTep Ui NpaBoBoi chepu;

— MOXE CTaTH IPUYMHOIO KPU3H VIS CYCIUIbHUX BiIHOCHUH;

— MIEBHOIO MipOIO € HO3UTUBHUM, OCKUIBKH MIAIITOBXYE CyCIiIbHI BiJI-
HOCHHH JI0 PO3BUTKY.

J10 OCHOBHHUX Kpumepiig kKiacu@ixayii npasosux KoHpuikmis, Ha HaITy
JYMKY, CIIiJl BIIHECTH TaKi: cmpykmypa cghepu nposigy (3a xapaxkmepom
nposiey), xapaxkmep npasoux HAcAioxie (abo cmpykmypa KoHgaikmy),
Memoo npasoeo2o ynopsaoKy8amHs, 3Micm KOHPAIKMOYmMEopIoiouux npu-
nucie, 2any3b NPABosUx IOHOCUH.

[To-niepie, npasosi kongaixmu MOXKHA Kiacu(ikyBaTH 3aJIeKHO Bil
cghepu ix npossy (3a xapaxmepom npossy). IIpaBo € heHOMEHOM COITiaTbHOT
cepwu, i B TOH ke Yac € MOPIBHIHO aBTOHOMHOIO CHCTEMOIO, III0 MOXKE
MICTHTH TIPOTHPITHS 11 CKJIQJIOBHX €IEMEHTIB (HapUKITa, KOJi3is IpaBOBUX
HOPM). SIK HacHioK, € MiACTaBU AJISl BAOKPEMJICHHS ABOX I'PYIl NPABOGUX
KOHGQAIKMIG: GHYMPIWHIX Ta 3068HIUUHIX.

Brympiwmnvonpasogsi konghnixmu BAHUKAIOTh YCepeIHi PaBOBOTO Ma-
CHBY Yy BUIJISIZII KOMI3iH, MPOTraiiH NpaBoOBUX HOPM, HEBIAMIOBIAHOCTI MPaBo-
BUX HOPM MPaBOBHM MPUHLIUIAM Ta B IHIIUX NOAIOHUX opmax. OcobnuBic-
TIO 3a3HAYEHOTO BUAY NPABOGUX KOHGLIKMIE € 1X OMOCEePEAKOBAHICTh
(hopmamu mpaBa sk popMamMu 30BHILITHBOTO BUPA3y MIPABOBUX HOPM.

KoHcrarariiss BHyTpIiIIHBOIIPaBOBOTO KOH(ITIKTY MOKIIMBA 103a 0e3Ito-
CepeNHBOTO MPABO3aCTOCYBAHHS B paMKaxX aHalli3y OIIHKH TEKCTiB
HOPMAaTHUBHO-TIPABOBUX aKTIB Yy PO3Pi3i HECYMEPEUITUBOCTI MIPHUIIHCIB Ta iX
BIZIMTOBITHOCTI ITPaBOBUM NIPUHITUIIAM, MOPATLHO-ETHYHIM 3aCaj[aM CyCIIUTh-
HUX BiIHOCHH. YTIOPSAKYBAaHHS LILOTO BUIY HPAGOGUX KOHGHIKMIG JEKUTh
nepeayciM y IUIOLIMHI BAOCKOHAJIEHHSI 3aKOHOIAaBYOT TEXHIKH Ta HasIBHOCTI
MOKJIMBOCT] OIIEPAaTHBHOTO BPETYIIOBAHHS IPABOBUX IPOTaJIMH.

VY cBOIO uepry, 306HiwHI NPABOSi KOHGIIKMY BUHUKAIOTH Y paMKax
cdepu coiaTbHUX BiAHOCHH, 11O € IPEAMETOM MPABOBOIO PEryIIOBAHHS.
Taki KOH(ITIKTH OMOCEPEIKOBYIOTHCS MOBEAIHKOI0 YYaCHHUKIB CYCIIJIBHUX
BI/IHOCHH Ta BUHUKAIOTh Yy paMKaxX MPaBOBIJHOCUH 4Yepe3 BiICYTHICTh
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MOKIIMBOCTI YCTIIIHOI peati3allii mpaBoBHX iHTEPECiB yUYaCHHUKIB BiTHOCHH
YHACIHIJOK iX Pi3HOT CIPSIMOBAHOCTI.

YHopsaKyBaHHS LIbOTO BUILY #PAGOGUX KOHGHNIKMIG JIEKUTH Y TUIOLIHHI
oOynoBY e(PEKTUBHUX MPABOBUX MEXaHI3MIB Y3TOKEHHS aBTOHOMHUX
BOJIb YYACHHUKIB ITPAaBOBUX BiJTHOCHH. HeoJHOPIIHICTE XapakTepy NpaBoOBHX
3B’SI3KIB MK YYaCHUKAaMU TaKUX BIJHOCHH BU3HAYA€ JOUIIBHICTD IMOMLITY
B06HIWHIX NPABOBUX KOHPDIIKMIB 3A1ENHCHO 8I0 HAAGHOCMI OPEAHIZAYIUHO20
38 'A3KY IX YHACHUKI8 HA 08I epynu:

1. BHYTpilIHOCTPYKTYPHI — BHHUKAIOTh y paMKax OpraHi3ariiHo
BIIOKpEMJICHIX aBTOHOMHHUX CTPYKTYPHHUX YTBOPEHB (OpraHiB AepKaBHOT
BJIa]TH, IiJIPUEMCTB, YCTAHOB, OpraHi3aiiii Ta iH.). ABTOHOMHICTb y JIaHO-
MY BUIAJKY BUSBISETHCS Y 34aTHOCTI BUPaKaTH BOJIO, OyTH HOCIEM caMo-
CTIMHUX MPaBOBUX iHTEpeciB. 3a3HaYeHa aBTOHOMHICTh BHCTYIIA€E Mepe-
YMOBOIO BUHMKHEHHSI KOHQUIIKTIB uepe3 31aTHICTh 00yMOBIIIOBAaTH
MTOBEAIHKY yYacHHUKa, 1110 WJe B po3pi3 i3 iHTepecaMy iHIINX yYaCHUKIB
BimHOCHH. [IpHKIIa0M IIIMPOKO BiIOMUX Y CYCITIIBCTBI 308HIUHIX NPABOBUX
KOH@IIKMI6 HA BHYMPIWHbOMY PI6HI 83A€MOOIL CyO €KmMi6 € MIPOTHUCTOSHHS
MOJIITUYHMX TMO3UIIN PI3HUX MOJITUYHUX CUJI y paMKaX 3aKOHOTBOPYOTO
npouecy y Bepxosniit Pagi Ykpainu.

OO0’ €eKTHBHICTH IPABOBOTO aHaJi3y HABEACHOTO MPHUKJIAAy BUMAarae
MIEBHUX 3aCTEPEKeHb, ajKe IEMyTaTChKi (paKilii, AKi omocepenKoByIOTh
BHpA3 Pi3HOCIPSIMOBAHUX TOJIITHIHUX IMO3HINHN Y 3aKOHOIaBIOMY OpTraHi,
MOXYTb 13 TIEBHOIO MIiPOIO YMOBHOCTI PO3IVISIIATHCEH SIK @BTOHOMHI CTPYK-
Typu. Y pasi Ko 70 iX AisuIbHOCTI gonydatothes i cy6’extu (Ipe-
3ugeHT Ykpainu, Kabinetr MinicTpiB Ykpainu Ta iH.), TO 3a3Ha4eHi IpaBo-
Bl KOH(IIIKTH MalOTh PO3IVISLAATUCH Y paMKaX JPYroi IpylH €JIeMEHTIB
KOMEHTOBAHOTO TOJLTY — MINCCIMPYKIMYPHUX KOHGIIKMIG (308HIUHIX npa-
606UX KOHIIKMIG HA 306HIUHLOMY PIGHI 83AcMO0Ii CYD €Kmis).

2. Criertudika MidccmpyKmypHux npasosux KOHQIiKmie (306HiuHix npa-
606UX KOHGHIIKMIE HA 306HIUHLOMY PI6HI 63aeMO0Ii cyO '€kmig) TONSATaE
y BIICYTHOCTI OpraHi3aLiiiHOro 3B’43Ky M)XK yYaCHUKaMH IPaBOBUX BiJTHO-
CHH, fIKi € CTOPOHAMU 1pa6o6o2o KoHgaiknty. Ceper OCHOBHUX IIPUYNH BU-
HUKHEHHS 3a3HAYEHOTO BUITY 306HIULHIX NPABOSUX KOHGDIKIMIE — BIIICYTHICT
YITKUX MPABOBUX MEXaHI3MIB y3TOKEHHS BOJII aBTOHOMHHUX YYaCHHKIB TIpa-
BOBHX BIJIHOCHH, JyOTFOBaHHS KOMIICTEHIIIT OpraHiB BJIaJIH, iHIIIE.

[To-npyre, 3a npasosumu Hacriokamu abo cmpyKmypoo npasosi Kom-
¢hrixmu modicHa po30inumu Ha RPoCcmi Mma CKIAOHI.

IIpocmi npasogi kongnikmu € OMUHUYHUM TIPAaBOBUM sIBUILEM. BUHUK-
HEeHHS KOH(]IIIKTIB IIbOTO BUY HE TIOPOKYE 1HITNX MPABOBUX KOH(JTIKTIB.
Ix ynopsaxysanns npaBoBUMH 3ac06aMH €, SIK IPABMIIO, OCTATOUHUM.
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Cxnaoui npaeosi kongrixmu 00yMOBIIOIOTh BAHUKHEHHS 1HIITUX MPaBO-
BUX KOH(DiKTIB. [IpuKIIa oM MOXKe CIYKUTH GHYMPIUHIT NPABOGULL KOH-
¢hrikm, O BUPAKAETHCS B KOJTI31HHOMY PEryJIIOBaHHI CYCIIIBHUX BITHOCHH
YHACHIJIOK TOMUJIOK 3aKOHOJIaBUOT TeXHIKH. Takuii KOHQIIIKT MOXe OyTH
MPUYMHOIO BUHUKHEHHS ITPABOBUX KOH(MIIIKTIB MK OyJb-IKMMH yYaCHH-
KaMW KOHKPETHUX CYCIUIBHUX BiZHOCHH, IIIO BPETYIHOBaHI TPAaBOBUMHU
HOPMaMH, MK STKHMH € KOJTi3isl.

[To-TpeTe, BperymtoBaHHS npasosux KOHQGIiKmie 3MiACHIOEThCS 13 BH-
KOPUCTAHHSAM MPOLEAYP HOCSATHEHHS npaAgo8020 KomMnpomicy. 3a3HaueHi
MPOLEAYPH BPEryJIbOBaHI MIEBHOIO CYKYIHICTIO MPABOBUX HOPM. 3aJI€KHO
BiJl METOZY ITPaBOBOI'0 PETYIIIOBAHHS, 1[0 PEai3yeThCsl TAKUMU HOPMaMH,
€ migcTaBu Ajs knacudikauii #pasosux KOHAIKMIG HA: OUCIO3UMUBHO Ta
iMnepamusHo ynopsioKo8aHi.

JIMCTIO3UTHUBHOMY YIOPSIKYBaHHIO MiJUISATAIOTh NPAB06i KOHpAIKMU,
SIKI BUHHKAIOTh Y paMKax MPaBOBUX BIIHOCHH, YYACHUKH SIKUX HE MArOTh
MOJKJIMBOCTI 32 CBOIM BOJICBHSIBJICHHSIM BH3HA4YaTH Ta 3MIHIOBaTH 00CST
mpaB Ta 000B’S3KIB 1HIIMX YYaCHUKIB MPAaBOBUX BifHOCHH. OCHOBOIO ISt
PEryJIIOBaHHS TaKUX NPAGOKOHPIIKMHUX GIOHOCUN € OOCASHEHHS NPAGO-
6020 KOMNPOMICY IUIIXOM B3a€EMHOIO Y3TOJPKEHHS BOJII yUYaCHUKIB LIUX
BigHOCHH. OCHOBHUM 3ac000M IIPaBOBOI'O PETYJIIOBAHHS Ta YIIOPSAKYBaH-
HS1 3a3HAUEHOTO BUAY NPABOSUX KOHDIIKMIE € y3rO[LKEHHS a00 3MiHa 3Mic-
Ty PaBOBiIHOCHH.

IMmepaTuBHO yNOPSAKOBYBaHI 1pagogi KOHGIIKmMU MIX y4aCHUKaMU
MPaBOBUX BIAHOCHH BHUPILIYIOTHCS 13 BUKOPUCTAHHAM 3000B’I3yI0UHX
npaBoBUX HOPM. OCOOIMBICTIO BITHOCHH, Y PaMKax SIKUX PO3BHBAETHCS
3a3HAYCHUH BUJ] NPABOGUX KOHIIKMIE, € MOXKJIIUBICTD OJIHOTO 13 YYaCHUKIB
BH3HAYaTH MOBEJIHKY IHIIMX YYaCHUKIB BIJIHOCUH yHACIIJOK HAIlJICHHS
HOT0 BIIa/IHUMH TTOBHOBaKCHHSIMH.

[To-ueTBepTe, 30 3MicmMomM KOHGAIKMOYMEOPIOIOHUX NPUNUCIE NPABOE]
KOH@NIKmMy MOYKHA IOAITMTH HA: MAmepiaibHO-Npasosi Ta npoyecyaibHo-
npasoei KOHGQIIKmMu.

Mamepianvrno-npagosi kongnikmu BUHUKAIOTh 13 IPUBOLY (PAKTUUHOTO
3MiCTy TIpaB Ta 000B’S3KiB YYACHHUKIB KOHGIIKMHUX NPABOSUX BIOHOCUH.
Ipoyecyanvro-npasosi kougaikmu, y CBOIO 4epry, 00yMOBIIEHI HOpMaTHB-
HUMHM IPOTUPIYYSMH B MOPSIKY peatizalii mpas Ta 000B’ A3KiB y4aCHHUKIB
MPaBOBHX BiIHOCHH.

Hapeti knacugikatist npasosux konghnixmis Moxe 3011CHIOBAaTUCH 32
rajry3eBoro ceporo ix mposiBy. B paMkax 3a3Ha4eHOTO MMiXO1y MOXKHA BH-
JUIATH PI3HOBHIU NPABOBO20 KOHGAIKMY Y BIIMOBIIHOCTI 13 ramy3eBoio
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nudepeHuianieio npasa YKpainu. [HIIuMu clioBaMu, y paMKax Takoro mij-
XOJly MOBa MOYKE HTH PO UBUILHO-ITPABOBHH, HUBIIEHO-TIPOLIECYaTbHUH,
KpUMiHAJIbHO-IPOLIECYaIbHUN, MIKHAPOJHO-TIPABOBUH, TPYIOBUH, CiMeii-
HUH, aJIMiHICTPATHBHO-TIPaBOBHUH, (h)iHAHCOBO-TIPaBOBUI KOH(MITIKT. 3MicT
Tary3eBUX BUJIIB NPABOGUX KOHG)IIKMIE BUZHAYAETHCS CTICIIU(DIKOIO TIPe-
MeTa MPaBOBOTO PEryIIOBaHHS BiAMOBITHOI ray3i mpasa.

Hagenene BuIme mae MOKIUBICTS 3pOOUTH TaKi BUCHOBKH.

1. Jedinirito «mpaBoBwii KOHGITIKT» HEOOX1THO (OPMYITIOBATH HA OCHO-
Bl CYTHICHUX 03HAaK 0a30BOT KaTeropii «KOHQIIIKT.

2. OCHOBHOIO 03HAKOIO MOHSTTS «IPABOBHI KOH(IIKT, IO BiIMEKOBYE
Horo Bijl iHIIMX KOHQIIIKTIB y COIiyMi, € criennivHui TpaBOBUI XapakTep
COLIaJIbHOTO NPOTHUPIUYS, SIKE JICKUTh B OCHOBI BUHHUKHEHHS PAaBOBOTO
KOHQIIIKTY.

3. Ha mizxcraBi BUSIBIGHUX O3HAK 3JiHICHEHO BU3HAYCHHS MPABOBOTIO
KOH(QIIIKTY SIK CTaHy JBOCTOPOHHBOTO 3B 513Ky Cy0 €KTIB, IKUH 3aCHOBaHUN
Ha [IPaBOBOMY MPOTHUPIUYi, 1110 XapaKTepU3Yy€EThCS OPYLICHHSIM a00 mepe-
IITIKO/IOI0 B peaji3allii HUMHU CBOIX 1HTEPECIB i € MPUUNHOIO PO3BHUTKY 200
KpH3H CYCHIJIFHUX BiHOCHH.

4. Jlo OCHOBHHX KPUTEPiiB Kiacu(ikarii mpaBoBUX KOHQIIIKTIB BiTHE-
CEHO: CTPYKTYpY cepu MposiBy, XapaKkTep MpaBOBUX HACIIJIKiB, METOJ
MIPABOBOTO PETYIIOBAHHS, 3MIiCT KOH(IIIKTOYTBOPIOIOUMX MPHITHCIB Ta Ta-
Ty3b MIPaBOBHX BiIHOCHH.

5. BuBdeHHs ipaBOBOTO KOH(ITIKTY Ma€e BETHKE TEOPETUKO-TIPHUKIIATHE
3HAYCHHS1, OCKUIbKH CITPUSIE TII3HAHHIO [IHOT'O SIBUIIA, a, OTXKE, 1 BA3HAYCH-
HIO MOXKJIMBHX LIISIXiB HOTO BHUSIBY Ta IMOJOJIAHHS.

BoopoBuuk C. [IpaBoBoii KOHPIUKT: MOHSATHE, MPU3HAKH, IPUPOIA
U Pa3HOBHIHOCTH

Ha ocHOBe nprMeHEHHUS aHTPOOJIOT0-KOMMYHHUKATHBHOTO ITO/IX0/1a aHAII3H-
pyeTcs HOHATHE ITPABOBOTO KOH(IMKTA, 000CHOBBIBAIOTCS] OCHOBHBIE MPH3HAKU 3TOH
KaTeropuH, OIpe/IeNIeHbl KPUTEPUH KJIACCHU(DUKALMN TPABOBBIX KOH(IIMKTOB.

Knroueswie cnosa: conmanbHBIN KOH(IHUKT, TIPaBOBOH KOH(IUKT, 0COOCHHOC-
TH ¥ BUJIBI TIPABOBBIX KOH(IUKTOB.

Bobrovnik S. Legal conflict: concept, features, nature and varieties

The notion of legal conflict as well as basic features of this category alongside
with the criteria of classification of legal conflicts is analyzed on the basis of
communicative anthropological approach.

Keywords: social conflict, legal conflict, peculiarities and kinds of legal
conflicts.
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VK 340.142 O. Jawxoecvia, npodecop Kadenpu 3a-
rajpHOTeOpeTHYHUX Aucnumtin [lonras-
CbKOTO I0pUAMYHOrO iHcTUTyTy Harmionans-
Horo yHiBepcurery «lOpugnyna akagemis
Ykpainnm imeni Apocnasa Myznporo»

CynoBuii IpenefeHT i CyfloBa NPaKTUKa
SK JyKeperna mpasa

[Ticyist mporosomeH s He3aJIeKHOCTI YKpaiHa nparte 3aro3u4uTH TOr
MTO3UTHUBHUM IOCBIJ 1 TpaauIlii, 0 chopMyBaTUCs 3a OaraToBIKOBY iCTOPItO
PO3BHHEHHX KpaiH y cepi 3aXucTy npas i cBo0o ironuHu. OIHUM i3 TAKUX
Oe3nepeyHnx JOCATHEHD € MOCTYJAT PO CYAHU K PO CAMOCTIHHY TUIKY
BJIaJTM TTOPSIT 13 32aKOHOIABUOK0 i BUKOHABYOIO.

Came JisUTbHICTH HE3aJIKHOT CYZI0BOT T1JIKH BJIaJIH Mae 0coONrBe 3Ha-
YeHHs [ 3a0e3MeueH s NPUHIUIY BepXoBeHCTBa npasa. Cya aenaii
OinbIe cripuitMaeTbes K MPOTHBAra Ta MeBHUM CTA0LTI3yIOUNi YMHHIK
10710 BUKOHABYOT Ta 3aKOHOJaBUOT T'JIOK Biiaau. [liBUIIIEHHS HOTO pOIi
1 3HAUCHHS Ha Cy4YaCHOMY €Talli 3yMOBIIO€ PO3IVIsI [T0-HOBOMY 0ararbox
TOB’SI3aHMX 13 UM MTPOOIIEM.

TpuBanuii 4ac BiTYN3HSHOIO FOPHIMYHOIO HAYKOO BOJISI 3aKOHOIABYOTO
Oprasy JepKaBu pO3MIsAANACS SIK €MHE JKepeso (OopMyBaHHS i PO3BUTKY
npasa. Cynam TpaauiiiHO BiBOAMIACS POJb OPTaHy, YIIOBHOBAXKEHOTO
BUKJIFOYHO Ha 3aCTOCYBaHHS MPABOBUX HOPM, MOJKJIMBICTh BIUIUBY CY/IOBOT
MPAaKTUKU Ha GOPMYyBaHHS MpaBa HE BU3HABAJIACS.

3aBIaHHIM TIOIaTBIIIOT0 PO3BUTKY MPaBOCYIs B YKpaiHi € peanbHe
YTBEp/UKEHHSI BEPXOBEHCTBA MPaBa B CYCIUILCTBI i 3a0e3MeueHHsT KOKHIN
0co0i npaBa Ha CIpaBeUIMBUI CYIOBUH PO3IVISI Y HE3aJICKHOMY i HeyTie-
pemkeHomy cyii. CyTHICTh BEpXOBEHCTBA MPABa MOJISITae B TOMY, IO TPaBa
JIFOJIMHUA ¥ OCHOBOTIOJIOXHI CBOOOIM BUCTYIAIOTh TUMHU LIHHOCTSIMH, SKi
(OpMYIOTB 3MICT 1 CIIPSIMOBAHICTh JisUIbHOCTI iepxkaBu. OHaK BEpXOBEH-
CTBO MPaBa TaK i 3AJTUIIATUMETHCS IOKTPHHOKO, MTO30aBICHO0 TIPAKTHYHO-
T'O 3HaUEHHSI, JIOKU CYIJIl y CBOil mpodeciiiHiil AisTbHOCTI HEe KepyBaTh-
MYThCS BHKJIIOYHO IPUHIMIIOM BEPXOBEHCTBA IpaBa, SIKUH, 30Kpema,
BHMarae I0pHINYHOT BU3HAYEHOCTI i TOIiIOHOCTI CYIOBOI MTPAKTHUKH.

Sk Bimomo, y KpaiHax 3arajlbHOTO TpaBa JIMIIC YaCTHHA MPABOBOTO
perynoBaHHs 301CHIOETbCS 3aKoHaMu. HaToMiCTh HOpMU MOBEIIHKH 3/1e-
O1TBIIOTO BU3HAYAIOTHCS Cy[aMH, PilIEHHS SIKUX HaOyBarOTh MPELEACHT-
Horo Xapakrtepy. besnepeuHo, ctarycy cyaoBOro nperneaeHTy Moxe Ha0yTH
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Cydosuli npeyedeHm i cydosa npakmuka sk 0xcepena npasa 0. [Jawkoecbka

JaJieko He KokHe pimeHHs. OTxe, nuisx 10 GopMyBaHHS IPaBOBUX I0-
JIOKEHb y KpaiHaX KOHTHMHEHTAJILHOI MPaBoBOi CiM’1 1 10 TOSBU CYIOBHX
Mpele/ICHTIB B aHITI0-CAHKCOHCHKIH MpaBoBiii cuctemi € cxoxuM. [IpaBo-
TTOJIOKEHHS 1 CYZIOB1 TIPELIEICHTH € OIM3BKUMHU 1 32 CBOIM XapaKkTepoM, i 3a
CBOEIO TIPABOBOKO MTPHUPOIOK0, 110 3yMOBIIIOE HEOOXIAHICTh 3BEPHEHHS JI0
TAKOTO MUTAHHS, SIK TIOPSI0K BUPOOIICHHS CYJIOBHX NPELIC/ICHTIB Ta X BILIUB
Ha GopMyBaHHSI i PO3BUTOK IIpaBa.

3aranpHe MpaBo HaOyno cBoro po3BUTKY B XII-XIV cr. gk enuHa s
BCi€l KpaiHu CyKyIMHICTh HOPM, IO sIBJIsIa cO0010 MOIuGiKoBaHi MicLEeBi
3BHYAi, 3aKPIIJIeH] Y PINICHHSAX KOPOJIBCHKUX CYIiB (IIPELEACHTaX ), SKi
MTOTIM 3aCTOCOBYBAJIUCS MPH PO3MIAAI MOAIOHNX cripaB. BUHUKHEHHS 3a-
TaJIGHOTO TIpaBa 00YMOBIICHO AiSUTEHICTIO IIEHTPAIi30BaHOI CYZ0BOT CHCTE-
MH, YHACIIIZIOK CTBOPEHHSI SIKOT BiIPaBIICHHsI IPaBOCYIS OCTYIIOBO Hiepe-
XOJHUTD Bil MICIIEBHX CY/IiB 0 KOPOTIBCHKHX .

[NoBinbHA 3MiHA KIJTBKOCTI BHIIB IPUTHCIB Ta (JOPM I1030BIB, Bi/IMOBITHO
70 SIKMX KOPOJIIBCBKI CY MPUIMAaJIN CIIPAaBH O CBOTO PO3IVIALY, 3aBa)kaia
aJlanTanii 3araJibHOTO MpaBa 10 PO3BUTKY CYCNUIBHUX BiIHOCHH. Pa3zoM 3 num
1e 3a0e3mneuyBaio Horo cTabiibHICTh, OCKiIBKH 10 XIX CT. cymui He po3-
IJISIIANTH TIOTIEPEHI CYJIOB1 PIICHHS 31 CXOXKHUX MUTaHb SIK a0COJIIIOTHO
000B’SI3KOBI (TUM HE MEHIIN Y CBO{M MisJIbHOCTI BOHM Hamarajiucs He Bijl-
CTYyIaTH BiJ NPELEACHTIB, SIKi B)Ke HEOIHOPA30BO 3aCTOCOBYBAIUCH IXHIMH
koneramu). [Ipumiicy Ta BctaHOBIEH] POPMH CYTOBOTO 3aXHCTY, SIKi YIPOIOBK
CTOJIITh BH3HAYAIM PO3BUTOK Ta 3MICT MpaBa AHIIIIT, IPU3BEIH JI0 Horo 3a-
JIEKHOCTI BiJI MPOIIECY, IO B MOJATBIIOMY 00YMOBHIIO HAOYTTS CyTaMHu
3HAYHOT aBTOHOMIT Bijl KOPOJIIBCHKOT BlIa 1 Ta apiaaMeHTy . 3 iHIIoro OoKy,
CKJIaHICTh CyAOBUX MPOLEAYP CTBOPWIIA MIAIPYHTS ISl Jy’Ke PaHHBOTO
CTaHOBJICHHS Ta CTPIMKOTO PO3BHUTKY MPOMIAPKY IOPUCTIB B aHIIIIHCHKOMY
cycniseTBi: Bke y XIII cT. Haif3aMOXKHIII 3 HUX OTPAMAITHA YAMAJIO MTPUBi-
neiB 1 chopMyBay aKTUBHY Ta BIUIMBOBY COLIIAJIbHY IPYILY.

CynoBuii peLeIeHT SIK Pe3y/bTaT BUPIMICHHS KOHKPETHOTO CIOpPY 32
CBOIM 3MICTOM HE MOXKE OTOTOKHIOBATHUCH 13 CYZIOBOIO MPAKTUKOIO, SIK CY-
KYIHICTh CYJIOBUX PillIeHb 32 TIEBHOIO KaTeTOPI€I0 CIIpaB.

[IpenienenTHE MPaBO — II€¢ KOMILJICKCHE SIBUIIE, SIKE CIIiJ PO3YMITH
OIHOYACHO SIK: 1) CYKyMHICTh IOPHUIUYHUX HOPM, IO MICTATHCS Y CYIOBHX
npeneneHTax; 2) npaBosi iJiel Ta IPUHINIH, SKHMH KepYIOThCs CY/Ii IPH
CTBOpPEHHI HOBHX HOPM; 3) MpaBHJIa 3aCTOCYBaHHS MPELEACHTIB (JOKTpUHA

! CobxoBa B. Micrie cynoBoro mperefieHTy cepef iHIINX KepesI IpaBa Y aHITI0CAKCOH-
CcbKilt mpaBoBiit cuctemi / B. Cobkosa // IIpaBo Ykpainn. — 2007. - Ne 5. - C. 155-159.

* MinssHoBcbKa B. TIpeljefieHT SK [Kepeso IpaBa B aHITIO-CAKCOHCBKIil IIpaBoOBii
cucreMi / B. MinssanoBcbka // bron. Min-Ba roctunii Ykpaiam. — 2005. - Ne 12. - C. 78-85.
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npeueneHTy); 4) 0coOnuBUil CTHIbL IOPUAMYHOTO MUCcTeHHs. Lle Bu3HayeH-
Hs BitoOpaskae crienniky JisUTBHOCTI CyIy SIK Cy0’ €KTa mpaBOTBOPYOCTI,
SIKMI 3/ICHIOE 110 (PYHKIIIO B MPOLIECI PO3IVISLY CIIPAB Ta Y HEPO3PUBHO-
My 3B’S3KY 13 3aCTOCYBaHHSIM CTBOPEHUX HUM HOPM JI0 KOHKPETHHX MPaBO-
BIJTHOCHUH .

Hopmawm npeniezieHTHOTO ITpaBa MpuTaMaHHWN HU3bKUN PIBEHb CHCTEM-
HOCTI Ta BHCOKHI CTymiHb HOpMaTtuBHOCTI. [Ipornecy 6e3nocepenHporo
3aCTOCYBAaHHS HOPMH NPELEICHTHOTO MpaBa Mepenye ABi Ail: a) momyk
MpereeHTy (HalvacTile KUTbKOX) BUPIIICHHS CIOPY 3a CXOKUMH 00CTa-
BUHaMU; 0) BUOKPEMJICHHS HOPMH 3 TEKCTY MPELEIeHTY. 3aCTOCYBaHHS
HOPMH IIPELEICHTHOTO IpaBa BiAPi3HIETHCS BiJ 3aCTOCYBAaHHS HOPMH 3a-
KOHY 32 «HaIpsiIMOM» 3/IIICHEHHS BCiX oneparliid. B HopMu 3aKoHy Ha
CHIpHY CUTYalil0 Ma€ BEPTUKAIBHUN XapaKTep, OCKIIbKH HOpMa MiCTUTb
a0CTpaKkTHUH MPUMHC i3 TOOIYHO BKA3iBKOIO Ha KOJIO BIITHOCHH Ta
Cy0’€eKTIB, SIKI MIANAAAF0Th i 1T 1it0, TAKUM YHUHOM, 11 AMCITO3MUIIS ITOIIN-
PIOETHCS Ha IOCUTH HEBU3HAUEHY c(hepy KOHKPETHUX cuTyaliid. HaromicTb
MpeLeIeHTHA HOPMA Ma€ TOPU30HTAIBHUN XapakTep B3a€MO3B’ SI3KiB
3 00’€KTOM CBOTO PEryJIFOBaHHSI, OCKUJIbKH OCTAHHE 3[IHCHIOETHCS 32 MPUH-
LIUIIOM «BiJ IPELieIeHTY 10 peneAeHTy». [Ipunucu npeneaeHTHoOro npasa
He Juie 0a3yroThes Ha CIIPHUX CHUTYaIlisfX, a i BUHUKAIOTh y Pe3ylbTari
X cymoBoro BupimeHHs. ToMy npeneaeHT He TIABKU MICTUTh HOpMY TIpaBa,
a TIPOTIOHYE 1€ 1 MPHUKIIAA i1 3acTOCYBaHHS 10 KOHKPETHHUX (aKTiB Ta 00-
CTaBUH’.

Crin miIKpecIuTH, U0 PillleHHs Cyy KpaiH 3arajbHOro mpasa (sK
1 pillIeHHs Cy[ly KpaiH KOHTHHEHTAJILHOTO TIpaBa) CIpsIMOBaHE Ha BUPILIEH-
HS1 KOHKpETHOTO criopy. [Ipu oMy Take pileHHs cyny KpaiH 3arajbHOrO
npaBa, siKk MOOIYHMI pe3ynbTaT 3MIHCHEHHS PABOCYI/IsS, B OKPEMHX BH-
Majikax MOJKE CTBOPUTH 3araibHO000B’a3K0Be mpaBmiio («binding casey).
BonHouac npaBuiio CTBOPIOETHCS HE 32 3pa3KOM KOHTHHEHTAJIbHOT HOPMHU
npasa (rinore3a — JUCIIO3HUILIS — CAHKIIIS), 8 MUIIXOM (OPMYITIOBaHHS
apryMeHTallii, 3 IK0i BUBOIUTHCS MEBHE MPABUIIO, TPUHINIL, MiAXiA («ratio
decidendi»), 3acTocyBaHHS K01 IPU3BEIIO 10 BUPIMIEHHS CIIPaBH THM YU
IHIIUM CIIOCOOOM 32 JIAaHUX KOHKPETHUX 00CTaBUH. PillieHHsI, 1110 CTBOPIOE
TaKUM YHHOM HOBE MPABHJIO, MA€ 3aCTOCOBYBATHUCH Y YAaCTHHI «ratio

! MkpryMmsH A. 10. IToHATHE Cyne6HOTO NpellefleHTa B COBPeMEeHHON Teopui Ipasa /
A. 10. Mkprymsn // Poc. roctnnns. - 2009. - Ne 11. - C. 11-13.

? Mamuuues B. B. Cynosuii periefieHT y IpaBOBiil cucTeMi AHITII (TeopeTHKO-TIPaBo-
BIMII QCIEKT) : AMC. ... KaHH. I0pKA. Hayk : 12.00.01: Teopis Ta icTopis fepkaBu i mpasa; ic-
TOpisA MOMTHYHYX i TpaBoBMX BYeHb / b. B. Manumes ; Knis. Ham. ya-T im. Tapaca IlleBuen-
Kxa. - K., 2002.
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decidendi» HIKYMMH IHCTAHIISIMU (BEPTUKAJIbHA JTisl IPELECHTY ) a00 TUM
K€ CYJIOM YH 1HIIIMMH CyJIaMH1 TOTO X PiBHS (TOPH30HTAIIBHA [Iisl IPELeICH-
Ty) TIpH BUPIIICHH] «aHAJIOTIYHUX» crpaB. Ilpu 1isoMy mopiBHIHHS (ak-
TUYHUX OOCTaBUH CIpaB JUIsSl BU3HAYCHHS CTYIICHS «aHAIOTIYHOCTI» Mae
pi3He 3HaUeHHs y pi3HUX Kpainax — Big nepopaaaoro (y CIIIA) no meHm
ictoTHOTO (B AHIII1). [IperieneHTHi pinieHHs € 000B’ I3KOBUMH HE B IIOBHO-
My o0cs3i, a numie B yacTuHi «ratio decidendi». Pemra nmpenenerTHOTO
pillleHHs, 30KpeMa i paBoBi MO3HIIii, CHOPMYIHOBAHI CYIOM «MIK IHIIAMY
(MaroTh Ha3By «obiter dictumy), He € 000B’13KOBOO. 3a3HAYCHHI CIIOCIO
(hopMyBaHHS TIpEIeASeHTHOTO MpaBa BIUIMHYB 1 Ha CIIOCI0 BUKJIAICHHS
TEKCTIiB HOPM y 3aKOHaxX KpaiH 3arajJbHOTO IpaBa, sIKi He BIATOBITAIOTH
BiJJOMOMY KOHTHHEHTAJILHOMY ITPUHIUITY 3aKOHO/IABUO CKOHOMIi, BiJpi3-
HSIIOTBCS 3HAYHO OLTBIIOI0 Ka3yallbHICTIO, Hi*K HOPMH KpaiH KOHTHHEHTab-
HOTO TIpaBa, yepe3 10 MOTPeOyIOTh MOCTIHHOTO JONOBHEHHS MPELEeICHT-
HUMM PillleHHAMU'

MiX CyIOBHM IMPELEACHTOM Ta iICHYIOUOIO MPAKTHKOIO SIK CyMapHUM
PEe3yABTaTOM PO3IIISLy KOHKPETHUX CIIPaB HE MOJKHA CTABUTH 3HAK PiBHOCTI,
OCKIITBKM OKpeciieHa poliieMa TepMiHOJIOT19HOT PO301’KHOCTI ITUX MOHATh
BHUMarae He TITbKU OIIHKH KOHKPETHOCTI 3aCTOCYBAHHS JIOTIYHUX ITPABUI
nuepeHIIioBaHH s, a i ypaxyBaHHs 0COOIMBOCTE# 00 €KTIB mpaBa’.

YV KOHTHHEHTaNbHIH MPaBOBii CHCTEMI CYOBHI MTPELIEACHT i1CHY€E MOPSI
3 IHIIMMHU JDKepeIaMu rpaBa. HaromicTs BB cyny Ha opMyBaHHS i po3-
BUTOK TIpaBa 3HAWIIOB CBOE BiIOOpaKEHHSI B TeOPii CyqOBOT MPAKTHKH.
VYcranena cynoBa IpakTHKa BU3HAETHCS PKEPEIOM IpaBa KpaiH poMaHo-
repMaHChKOT MPaBOBOi CiM’1, 30kpeMa Ykpainu®. Ha BinmMiHy Big CyZ0BOTO
MpeleeHTy CyJ0Ba MPaKTHKa He Moxe OyTu chopMoBaHa Ha MiJICTaBI
OJTHOTO CyZOBOTO pimeHHs. ToMy SIKIIIO MO0 CYIOBOTO MPEIEAEHTY 30B-
HIIIHBOIO (POPMOIO HOTO 3aKPIIICHHSI € KOHKPETHE CYJIOBE PillICHHSI, Ha K
MOJKHA TIOCHJIATUCS, TO CY/I0Ba MPAaKTUKA TAKoi (OPMHU 30BHILIHBOTO 3a-
KpIIUIEHHS He Ma€. Y KOHKPETHHX CYIOBUX PIIIEHHAX MOXYTh 3HAXOIUTH
BiTOOpakeHHS BUPOOIICH] HETO TTOJIOKEHHS TIpaBa. [IpoTe BUCHOBOK Mpo iX
chopMoBaHiCTh MOXKHA 3pOOUTH JIMIIIE Y TOMY BHIQ/IKY, SKIIO HAsiBHA O3HA-

! Crpenprioa O. CriiBBifIHOLIIEHHA IIOHATD CY/JOBOTO IPELefieHTy Ta CYI0BOI IIPAKTUKI
(teoperyranmit aciext) / O. Crpenbuioa // ITpaBo Ykpainu. — 2004. — Ne 10. — C. 136-140.

* T'ypanenko H. A. Cynosuii mperiefieHT B cucTeMi Jpkeper npasa: ¢imocodcpko-npaso-
Buit acriexT / H. A. I'ypanenxo. - JIbBis, 2010.

? Kyit6iga P. O. Opranisanis i po3BUTOK cy4acHoOI cygoBoi cucremy YKpaiHu : aBTo-
ped. guc. ... kaHp, opuj. Hayk : 12.00.10 / P. O. Kyit6ina ; Axaz. anBokarypu Ykpainu. — K.,
2006. - 21 c.
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Ka MOBTOPIOBAHOCTI, TOOTO T€ UM iHIIE MPABUIIO, BUPOOJICHE CY0BOIO
MIPaKTUKOIO, 11100 HaOyTH cTaTycy NPaBOIOJIOKEHHS, MA€ BUCTYIIUTH IOPH-
JTUYHOIO0 OCHOBOIO BUPIMIEHHS 0T HU3KK crpaB. Taka MmocTymoBicTh
(hopMyBaHHS CyI0BOI MPAaKTUKU MOKE 3a0€3MeuyBaTH JETITUMHICTD THX
MIPaBHJI TIOBEIHKH, 10 (DOPMYIOTHCS CYTOBOIO MPAKTHKOIO.

Kpim Toro, BaxximBy poiib y popMyBaHHI CyI0BOT IPAKTUKHU Y KpaiHax
KOHTHHEHTAJILHOTO TPpaBa BiJIITPAOTh PIIEHHS BUIUX CY/IB, 10 MOXYTh
CIIY’)KHTH aHaJIOTOM MEPEeKOHIMBUX NpeueaeHTiB. B Ykpaini Taky ponb
MOXYTb BimirpaBatu pimenas Bepxosroro Cyny YkpaiHu Ta BUIIHX CIIe-
mianxizoBaHuX cydiB — Bumioro aaminicTpaTuBHOro, Bumoro rocrnogap-
ChKOTO 1 Bumoro cremianizoBaHoro Cyay 3 NMBIIBHUX 1 KPUMIHAITBHUAX
cnpaB. Koxxuuit cynns, skomy BijoMa MpaBoBa MO3UIIS BUIIOI Cy0BOT iH-
CTaHII{ 3 TOTO YH iHIIOTO MUTAHHS, HE MOXKE He OpaTw ii 10 yBaru, BUXO-
JISTYH 3 aBTOPUTETHOCTI BUINOT CYIOBOI 1HCTAHIIIT 1 3 OISy HA MOXKIIUBE
OCKapyKEeHHsI Ta CKacyBaHHS #oro pimenns'. BogHovac curyartis, 3a skoi
CyAisl, HAPUKIIaM, IepIIoi iHCTaHLil, He MOTOLKYIOYHCH 13 mo3uuieio BCY,
MpUiMae CBOE pilIEHHS BCyMeped Lii Mo3uIlii, pU3NKYIOYH HACTYITHUM
CKacCyBaHHSIM CBOTO PIilICHHA, HE CYNEPEYUTh YNHHOMY 3aKOHOIABCTBY.
VY Toi e "ac icHyBaHHS Pi3HUX PIllIeHb 3 aHAJIOTIYHHUX CIIPaB Ha PiBHI BH-
IIUX CIICIiaTi30BaHUX CYIIIB € TiICTABOO JUIS Iepensiy iX pimeHs y Bep-
xoBHOMY Cyni Ykpainu.

OTxe, y €BpONEHCHKUX KpaiHax JJisl BU3HAYCHHS! HOPMAaTHBHOTO 3HA-
YCHHS aKTiB CYZI0BOI BJIaJIU BKUBAETHLCS MPABOBA KOHCTPYKITISI «yCcTajeHa
Cy[0Ba MPaKTHKay», a He «CyHOBHUI npeueaeHT». Lli o0uaBa noHATTS Bigo-
OpaxatoTh TOW caMuil peHOMEH CyI0BOI MPABOTBOPUOCTI, aje B PI3HUX
iCTOpHYHUX 1 conianbHUX ymMoBax. IIpodecop M. Mapuenko Hamarascst
PO3IIAHYTH MHUTAHHS PO X CIIBBIIHOMIECHHS, Y PE3y/IbTaTi 4OTO JIHIIOB
BHCHOBKY, III0 «CyA0Ba MIPAKTHKA, OylTydd caMOAOCTaTHLOIO (hOPMOIO Cy/I-
TIBCBKOTO TIpaBa, BOJHOYAC Ma€ TPENEACHTHHH, abo, 10 Te caMe, HopMa-
TUBHO-TIPEIICACHTHUI XapakTep»’.

VY pi3HHX MPaBOBHUX CHCTEMAax IS CYIiB € XapaKTepHUM CJiTyBaHHS
CBOIM MOMNEpeHIM PIIIEHHSIM HE3aJIeKHO BiJl (OPMaIbHOTO BU3HAHHS
MpaBwiIa peneAeHTy. Lle crocyeTbes He nuiie HalioHaIFHOTO MpaBa, a Ta-
KOX € crymHEM y TipaBi €C. O00B’ 30K Cy/IiB BpaXxoBYBaTH CBOI IONEpeIH1
pilICHHS IpUTaMaHHUH 311HCHEHHIO IPaBOCY/JISl, @ CAME BUIIMBAE 3 TAKUX

! Maiipanuk P. TIpenenenTHi pilleHHA BUIUX CyAiB i cucTeMa npasa YKpainu /
P. Maiipannk // FOpup. BicH. Ykpainn. — 2009. — 7-13 muctomn. (Ne 45). - C. 7.

? Mapuerko M. H. Cyze6Hoe mpaBoTBOpYecTBO 1 Cyfieiickoe mpaso / M. H. Mapuen-
Ko. - M., 2007. - C. 110.

38



Cydosuli npeyedeHm i cydosa npakmuka sk 0xcepena npasa 0. [Jawkoecbka

XapaKTepPUCTUK LBOTO SBUILA, SIK: HEAUCKPUMIHALII{HE CTaBICHHS, OTHO-
CTalHICTh, TPAaBOBA BU3HAYCHICTh, IIPaBOBa Mepe0auyBaHiCTh 1 OCIII0B-
HiCTh (HACTYMHICTH). BakTMBUM TakoX CTa€ MPUHIUT IOPUANIHOTL (TIpO-
LecyajabHO1) eKOHOMIl, BiJ SIKOTO 3alie’KaTh CTPOKH BHUPIIIEHHS CIpaB
1 BUTpary npu 1pomy. Came 11l IPUHIUITN CYTTEBO BIUIMBAIOTH HA MOYKJIU-
BiCTh OyJb-SIKOi CHCTEMH MaTH MPELEACHTHUN XapakKTep.

VY Mexax KOXXHOT MPaBoBOi CUCTEMH Jiep)KaB — WIEHIB €BPONEHCHKO-
ro Coro3y CKJIas0cs BIaCHE ySABJICHHS IIPO CyTHICTh CYJJOBOTO TIPELIE/ICHTY,
CYZIOBOI MPAKTHKH, iX POJIb Y PETYIIOBaHHI CyCHIIBHUX BIJTHOCHH 4epe3
iCTOpWYHIi, HallIOHAJIBHI, IePKaBHO-IIPABOBI Ta iHIIT YUHHUKH. [IpoTe 3Ha-
YeHHS MPEIe/ICHTY sIK JDKepera rnpasa B X KpaiHax XapakTepU3yeThes
CHJIBHOIO 03HAKOIO: CYJOBMI NMPELEACHT MA€ NMEPEBAKHO MEPEKOHIINBY
cuiy. Y TOM ke yac BiOyBalOTHCS 3BOPOTHI MPOLECH: SIKIIO Y KpaiHax
3arajbHOTO IPaBa MOCHIIIOETHCS POJIh 3aKOHY SIK JPKepeia Ipasa, TO B IHIITUX
neprkaBax — uieHax €C 3pocTae poiib CyA0BHX OPraHiB y IIPOLeci IpaBo-
BOTO peryntoBanHs. CrOCTepiraroTbes MOCTYIOBE B3a€EMONPOHUKHEHHS,
KOHBEPI'CHIIIsI POMaHO-TePMaHCHKOTO IIPaBa Ta aHIJIOCAKCOHCHKOTO, IO
CYNPOBOKYETHCS MiABUIIECHHSIM POJIi Ta 3HAYEHHSI CYIOBOTO IIPELICICHTY
B MepeBakHil OibiocTi aeprkaB — wieHiB €C. Lle 00ymMoBneHo crifibHic-
TIO ICTOPHYHUX KOPEHIB 000X CHCTEM: BOHU BUIUIMBAIOTH 13 PUMCHKOTO
IpaBa i TOro MpaBOBOTO MOPSIKY, IKUH BCTAHOBUBCS 3rojloM y €Bpori,
a TaKO)K aKCIOMH TPO HAJIEKHICTh CKJIQJ0BUX YacTUH 0 €IMHOTO NpaBa,
sIKe € 3araJIbHOIUBLII3aiHHUM Hai0aHHsIM. Ha po3BHTOK IpelieIeHTHOTO
mpaBa y nepxasax — wieHax €C, AKi IpeJCcTaBIsAI0Th POMAaHO-TEPMAHCHKY
MIPaBOBY CUCTEMY, CYTTEBO BIUTUBAIOTH €BPOIEHCHKI iHTErpaLiiiHi MpoLecH.
[paxruka cyniB €C, y nepury yepry Cyny [IpaBocynus €Bporneicbkux
CriiBTOBapyrCTB, 0€3M0CEPETHBO TO3HAYAETHCS Ha JIISUTBHOCTI BHYTPIITHBO-
JIep’KaBHUX Cy/iB'.

Knacrnune po3yMiHHsI paBOBOi MPUPOAN PIllieHh MIXKHAPOIHUX CYIIIB
JUIIE SIK JONOMIKHUX 3aC001B [UIsl BCTAHOBJIGHHS IPAaBOBUX HOPM, LI0
ckanocs B Haywi 3 omisiny Ha CraryT MixkHaponHoro Cyny OOH, noBunHO
OyTH MEPErIIHY TUM Yepe3 BaXKIIUBICTD JiSTIbBHOCTI MIKHAPOHHUX CYIOBHX
YCTaHOB JIJIsl MIXKHAPOJTHOTO TIpaBa y 3B’ 3Ky 13 CYTTEBOIO JHBEPCUDIKAITIEO
Ta yCKJIaJAHEHHAM MIKHApOIHHUX MPAaBOBITHOCHH, OIHUM i3 TOJOBHHUX Ha-
MPSIMIB SIKOTO € 3aXUCT TPaB JIFOIUHH.

! Anakina T. [IpenenentHi pimennsa Cyny €sponeiicbkyx CIiBTOBapuCTB y CTaHOB-
nenni mpaponopaAaky €C / T. Anakina // IliznpueMHuITBO, rocn-go i mpaso. — 2008. -
Ne 2. - C. 49-52.
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VY MiKHapoIHOMY MpaBi CIOCTEPIraeTbes TEHACHLIS 30epeKeHHS CY-
JIOBOT HACTYITHOCTI 1 CTAHOBJICHHSI CJIEMEHTIB MI>XHAPOIHOTO MPEIICICHT-
Horo mpaBa. Ha eramni popmyBanHs nepeOyBae MPUHIINIT BiTHOCHOT CHITH
MONEPEHHO BUHECEHOTO pillleHHs (MEPEKOHIMBOTO MPELeIeHTY) MiXKHa-
poaHoTOo Ccyny. BicyTHICTB y 3araibHOMY MiKHAPOJHOMY MPaBi BUMOTH
JOTPUMYBATHCS TIOTIEPETHIX PillleHh MIXKHAPOTHUX CYIIB HE 3aBaXKae Je-
SIKMM 13 HUX (30KpeMa, MiKHApPOIHUM KPUMIHAJIBHAM TpUOyHaIaMm) 3aro-
YaTKOBYBATH ITPAKTHKY BPaXxyBaHHs MONEPETHHO BUHECEHUX HUMH CYJOBHX
pileHp'.

Criz 3a3Ha4YUTH, 10 PE3yIbTaTH AisUTBHOCTI CYIOBOT BIaIH 3 PO3TIISAY
KOHKPETHUX CIIpaB Bce OijIbIlie BU3HAIOTHCS JuKepesioM ipaBa €C/CriBro-
BapucTB. Taknii BUCHOBOK MOXKHA 3pOOUTH 3 omisiny Ha: 1) cremudiky
npaBa €C/CriiBTOBapUCTB, 30KpeMa 0COOIMBOCTI yCTaHOBYMX JAOTOBOPIB
€C/CriiBToBapHCTB, 110 BIUTMBAIOTH Ha (hOPMYBaHHS TIPEIICICHTHOTO MpaBa
cynamu €C; 2) ocodnuse Micre cyniB €C B IHCTHTYIHHIN cucTeMi; 3) 3Ha-
4yeHHs pimeHs cyaiB €C y npaBonopsaky €C/CriBToBapUCTB.

Tak, 3a 10IIOMOTO0 MPELEACHTY 3HAUHO JACTATI3yHOThCS 1 KOHKPETHU3Y-
IOThCSI TTOJIOKEHHSI YCTAaHOBYMX JIOTOBOPIB Ta HOpMH npaBa €C/CniBroBa-
PHCTB; y IpeLeACHTaX ONAIOTHCS €1MHI HOPMH, CTaHAAPTH, HEOOXiaHI s
edpexruBHOTO QyHKIIOHYBaHHS COM03Y B IIJIOMY; TaKi CyJI0Bi P03’ ICHEHHSI
HaOyBalOTh HOPMaTUBHOI'O XapakTepy, 000B’I3KOBOTO AJIsl 1OTPUMaHHS
Bcima cy0’ekramu nipaBa €C/CiBTOBapUCTB; 3a IOMOMOTOIO MPELEACHTY
cynoBux opraiB €C 31CHIOETbCS 3HAYHUI PETryIOBAILHUI BIUIUB Y Ha-
LIOHAIBHUX NPABOIIOPSIIKAX e KaB-uJICHIB.

Xoua (hopmanbHO MpaBUIIo MpeneneHTy B npasi €C/CriBToBapuCTB HE
3aKpIIICHO, TIPY BUBYCHHI CyYacHOTO PO3BUTKY IILOTO [TPaBa MOXKHA JIIATH
BHCHOBKY, 1110 IPELEIEHTH CydoBUX opraHiB €C € BaKINBUM DKEPEIOM
npasa. HezBakatouun Ha Te, 1m0 3aBnanus cyaiB €C ¢popmaibHO oOMexeHe
TIYMaueHHSM 1 3aCTOCYBaHHSM KO)KHOTO 3 1HIIMX JKepes NpaBa, BOHH
Bi/IiIrparoTh KJIFOUOBY POJIb Y po3mupeHHi npaBonopsaaky €C/CriBroBa-
pucts. [Ipenenent cynosux opraniB €C (nepenycim Cyny IlpaBocymas)
y nipaBi €C BUKOHYE 1HTErpyrouy (QyHKIIF0 — depe3 Hboro GopMyeThest
1 pO3BUBAETHCS I1€ TIPABO.

! Mockanenko B. Crierpudika npenenentsoro npasa Cyny €spomneiicbkoro CriiBToBa-
pucrBa / B. Mockanenko // AKt. npo6i. gepx. ymup. — 2005. — Ne 3 (26). - X., 2005. -
C. 179-186.

? Anakina T. M. CyznoBuii mpeniefieHT y mpaBi €sporericbkoro Comwsy : fuc. ... KaHf.
1opuf. HayK : crern. 12.00.11 - mixxaapogHe mpaso / T. M. Anakina ; Ham. ropup. akaz. Ykpa-
ium imeni fpocmasa Myzporo. - X., 2008.
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TakuMm 4MHOM, 3aBISKH CYJOBUM NpeLe/IeHTaM i CyJOBil NpaKTHLI Bif-
OyBaeThCs HE TUIBKM 1HIUBIAYalbHO-TIPABOBE, & H HOPMATUBHO-TIPABOBE
pEryiioBaHHS CYCHUIBHUX BIIHOCHH. 3aBJIaHHS CyAOBOT BIAJH TOJISITAE
y 30aTHOCTI BUPIIINTH MPaBOBHIA KOHQIIKT 1y pa3i BiZICyTHOCTI BiAMOBIJI-
HOT HOPMH 3aKOHY HAJaTH 3aXUCT TUM IpaBaM IFOIMHH, K1 HE JicTalu
MMO3UTUBHOTO 3aKPITUICHHS, BPETYIIOBATH MPaBOBITHOCHHH, SIKi HE 3MIT
repeadaInTH 3aKOHOAABEIh. SIK HACTIAOK, TOCTaeE HEOOXIIHICTh ¥ CTBO-
PEeHHi CyZJOM HOPM TIpaBa — 3arajibHO000B’I3KOBHUX ITPABWII TIOBEIIHKH,
10 BUKOPUCTOBYIOTHCS IIPU BUPIIICHH] BCIX aHAJIOTIYHHUX CIIPaB Ta Tij-
TPUMYIOTBCS IEPXKABOIO.

JamkoBckas E. Cyne0nbIii mpeneaeHT U cyie0Has NPaAKTHKA KAK HCTOY-
HUKH NpaBa

Crarbs OCBSIIEHA aHAIU3Y [TPABOBOM MTPUPOJIbI CYACOHOTO MpeLe/ieHTa U Cy-
JIeOHO# MPAKTHKH, MX POJIN B TIPABOBOM PETYJIMPOBAHUH OOIIECTBEHHBIX OTHOIICHUH
KaK B POMaHO-TE€PMaHCKOM, TaK U B aHIJIO-aMEPUKAHCKOW TPABOBBIX CHCTEMaX.

Knrouesvie cnosa: cyneOHbIi NpeLieNieHT, CyaeOHas MpakTuKa, cyaeoHoe mpa-
BOTBOPYECTBO.

Dashkovska O. Legal precedent and judicial practice as sources of right

Article the by devoted the analysis of legal nature of legal precedent and judicial
practice, their roles in the legal adjusting of public relations both in European
countries and common-law legal systems.

Keywords: Legal precedent, judicial practice, judicial legislation.
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VK 340.130(094.4) €. Iemvman, HavaNbHUK Biffiny KooOppu-
Hallil IPaBOBUX JOC/Ii/I)KEHD alapaTy Ipe-
3upii HamjionanpHOI akageMii mpaBoBUX
HayK YKpaiHM, KaHJUZJAT IOPUANYHUX HAYK

Kopekc sk 0co0mmBuit BUj 3aKOHY

B VkpaiHi, sik 1 y 0ararbox Kpainax, IpaBoBa CUCTEMa SIKUX [1EPEBasKHO
HAJIC)KUTH 10 POMAHO-TE€PMaHCHKOTO THITY, IPABO Mae KOAU(IKOBaHUM Xa-
paxrep. Hopmu Gararbox ramyseil ymimieHi B 00’ €MHI, BHYTPILLIHBO TOTO-
JDKEH1, CHCTEMaTU30BaHi HOPMaTHBHO-IIPABOB1 aKTH — KOZAEKCH. TepMiH
«KOJIEKC» TIOXOIUThH BiJl TATHHCHKOTO codex, 0 B TIEPeKIIajl O3HaYae Ha-
BOILIEHA JIoLIeYKa JuIs MchMa, kaura'. Ha chorozHi cucrema 3aKoHO1aBCTBa
VYkpainu mMictuTh moHaa 20 YHHHUX KOJEKCIB, 110 CBIIUMTH MPO 3HAYHY
poib KoauGikallii y HOpMOTBOPUYOMY IPOIIEC] HAIIOT AepkaBu. PazoM 3 TM
HEBUPINICHUMH 3aJMIIAIOTHCS ST TUTaHb, TTOB’A3aHUX 3 0COOIMBOCTAMHU
KOJIEKCY, MICITS KOJIEKCY B CUCTEMI HaIllOHAIBHOTO 3aKOHOIABCTBA, a TAKOXK
KpUTepisaMu Horo kracudikartii.

VY cyuacHiii IOpUIUYHIN JTiTepaTypi Maixe HE icHye po30iKHOCTEH
CTOCOBHO PO3yMiHHS FOPUANYHOT IPUPOIN KOAEKCY, TaK, HAIIPUKJIIA, KOAEKC
PO3IISIAETHCS SIK CHCTEMAaTH30BAaHHUM 3aKOHOIABUMH aKT, 10 PEIIaMEHTY€
OHOPIIHY cepy cycniIbHUX BiHOCHH?. Maibke Takoi caMoi mo3uuii 1o-
TpumyBanucs paasHebki BueHi JI. C. T'anecnux® ta I1. C. Pomamkin®.

Kogekc sik HOpMaTUBHO-IIPABOBUHN JOKYMEHT, SIKHH Y CBOEMY CKJaji
MICTUTb 3aKOHOJJABCTBO BiJIIOBITHOT TaTy3i mpaBa abo iHCTUTYTY, HAALICHUI
[IEBHOIO CYKYITHICTIO O3HAK, SIKi 1 JIO3BOJISIIOTH BUOKPEMHUTH HOTO 3-TIOMIXK
THIINX TPABOBHUX JOKYMEHTIB K KoAM(DIKaliHHOTO TUITY, TaK i aKTiB IO~
TOYHOi HOPMOTBOPYOCTI.

XapakTepHUMH prcaMu Konekcy, Ha nyMky O. 1. Poraua, € Te, m0:

1) KozeKc, SIK MPaBUIIO, € AKTOM BHIIIOTO 3aKOHOIABUOTO OPraHy JCPIKaBH;

2) KOoJIeKC TIOBHO 1 BceOiuHO, MOKIATHO Ta OE3M0CepeHbO PETYIII0E
BH3HAYEHY TPYITy CYCIUIBHHUX BiTHOCHH, IO BUKJIIOYA€ HEOOXITHICTH Je-
Tajizauii HOoro MojoKeHb B IHIIMX 3aKOHOJABUMX AKTaX;

' TOpuanuna ennukonesis : B 6 7. — T. 3 / [penkon. : 10. C. lllemmryyenko (romosa
penkon.) ta in.]. - K., 1998. - C. 130.

2 Tam camo. - C. 130.

? Tanecunk JI. C. TeopeTudeckie BOIPOCHI CUCTEMATU3ALIMY COBETCKOTO 3aKOHOJIATeb-
crBa / JI. C. Tanecnuk ; [nog pex. C. H. Bparycs, V. C. Camornenko]. - M., 1962. - C. 32-35.

* PomamkuH I1. C. O Hay4YHBIX OCHOBaX KOAMQUKALMN 3aKOHOATEIbCTBA COIO3HBIX
pecy6muk / I1. C. Pomamukus // CoB. rocygapcTBo 1 mpaso. — 1959. — Ne 4. - C. 16-25.
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3) MoNOXKeHHsI KOIEKCY MAIOTh IIUPOKY cepy 3acTOCYBaHHS B paMKax
ranysi mpaBa, OCKiIbKH 00’ €JHYIOTh HOPMH BCiX 11 OCHOBHHX 1HCTHTYTIB;

4) xoziekc € konu(pikaiiHUM aKTOM, HAHOUIBIIT YHMCIICHHUM 32 KUJIbKIC-
TIO HOPMATUBHUX TPUIHCIB, IO MICTATHCS B HHOMY;

5) JUIst KOAEKCY XapaKTepHa JIOCTaTHhO CKJIaJ{Ha CTPYKTypa moOy10BHY,
sIKa Ma€ HU3KY ocoOmmBocTei. CTaTTi B KOAEKCI pO3MIIIEHI B CYBOPIif 1O~
cmimoBHOCTI. KokHa cTaTTs Mae caMOCTiifHEe 3HAUEHHS 1 pa30M 3 TUM € CKJIa-
JOBUM €JIEMEHTOM Koekcy. Kopexen nepeBaskHO OyIyOThCs 38 TAHIEKTHOIO
cucreMoro. BoHn ckiafaroThes 13 JBOX YaCTHH: 3arajbHOi Ta 0COOIHMBOI.
3arajipHa BKIIIOYa€ B ceOe MpaBuJIa, sIKi MOIIUPIOIOTHCS Ha BC1 UM PAJ ITpa-
BOBHX 1HCTUTYTIB 1 HPAaBOBUX HOPM OCOOJIMBOT YACTHHH LIBOTO 5K KOZEKCY.
Oco011Ba YacTHHA MICTHTB ITPABOB1 IHCTUTYTH 1 IPABOBI HOPMH, SIKi pery-
JIFOFOTH MEBHI CYCILIbHI BIJTHOCHHHU' .

3a3HaveHi BHIIE 0COOMMBOCTI HAWOLIBII TOYHO BiIOMBAIOTH IOPUIUYHY
MIPUPOY TAKOTO KOMU(iKaiiHOTO aKTa, sIKk Kojekc. Pa3om 3 TUM He MOXHA
noromutHcs 3 O. 5. Poragem cTOCOBHO TOTO, III0 XapaKTEPHOIO PUCOIO KOIEK-
CY, SIKa JIO3BOJINTh BHOKPEMHTH HOTO 3-TIOMIXK THINHX KOMUMIKAIIHHUX aKTiB,
€ Te, 1110 KOJIEKC, SIK TIPABHUIIO, € aKTOM BHIIIOTO 3aKOHOJABUOTO Oprany. B 11p0-
My BUTIQJKy HEOOXiTHO 3BEPHYTH yBary Ha TaKUi KOTU(IKAIIHHINA aKT, sIK
OCHOBH 3aKOHOZIABCTBA, SIKUH 3aKPIIII0€ OCHOBHI IIPUHLIMITY IIPABOBOIO Pery-
JIFOBAaHHS y KOHKPETHIH cdepi CycrinpHUX BifHOCHH. OCHOBHM 3aKOHO/IABCTBA
JOCUTDH LIMPOKO BUKOPUCTOBYETHCS Y KpaiHax 13 (eepaTUBHUM yCTPOEM,
Pa3oM 3 THM 1€ He BUKIIIOYA€E HOro 3aCTOCYBaHHsI i B yHITapHHUX KpaiHax. 3a-
3HAYEHUH TOKYMEHT, K CBIUUTDH ICTOPUYHHUH JOCBiM, 3aBKIN IPUHAMAaBCS
BUILM OPTraHOM 3aKOHOZABYO1 BIIaJ1 — MapIaMEHTOM KOHKPETHOT IepKaBH.
Tomy BiJHOCHUTH A0 XapaKTEPHOI PUCH KOJIEKCY T€, IO BiH € aKTOM BHUILOTO
3aKOHOJIABYOTO OpPraHy, € HE 30BCIM MPABUIILHUM, OCKUIBKA OCHOBH 3aKOHO-
JITAaBCTBA TAKOX MTPUIMAaOTHCS BUILIMM OPIaHOM 3aKOHOJIABYO]1 BJIa/IH.

Kpim TOTO0, HEOOX1IHO BHECTH JIeSIKI YTOUHEHHS LIO/I0 CTPYKTYPH KO-
TIEKCY, sSIKa TOINSETHLCS Ha 3araibHy Ta ocoOnuBy. [lomin komekcy Ha 3a-
TaJbHY Ta 0COOIUBY YaCTHHH Y OITBIIIOCTI BHITAIKIB 3aCTOCOBYETHCS Y Ta-
Jy3eBHUX KOJIeKcax, TakuX sk Kpuminaneanit, Kogexe mpo anMiHicTpaTHBHI
MpaBonoOpyHIeHHs Ta iH. Pazom i3 Tum LIuBibHUI KOMIEKC, KU TaKOX
€ Tally3€BUM, HE MOJUISETHCS HA 3arajbHy Ta OCOOIMBY YaCTUHH, Y HBOMY
BUAUISIFOTHCS JIMIIE 3arajbHi HOJ0KEHHSA. Y OLIBIIOCTI K CIEiaJIbHUX
(BHYTpIIIHBOTATy3€BUX) KOJIEKCIB BiZICYTHIN MOALT Ha 3arajbHy Ta 0C00-
nuBy yacTuHU. [Ipo BiACYTHICTB y clieliallbHUX KOAEKCaxX JABOPiBHEBOT

! Porau O. {I. KopudikauiiiHi akTi B cycTeMi 3aKOHOIaBCTBAa YKpaiHu : MoHorpadis /
O. {. Poray, 0. M. bucara. - Yxxropog, 2005. - C. 62-63.
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cuctemu HaronomnryBas Takox J[. B. Hyxsuues!. ¥V 3B 43Ky 3 UM HEOOXi1-
HO BECTH MOBY IIPO T€, 10 ABOPiBHEBA CUCTEMA KOJICKCY, & CaMe IO HOro
Ha 3arajbHy Ta 0COOIHBY, CIIOCTEPITa€ThCA Y OITBIIOCTI TATy3€BUX KOICK-
CiB, yCi X 1HIII KOJEKCH, Ha 3pa30K CIeIiaTbHuX (BHYTPIIIHbOTATY3EBHX ),
MDKIajay3eBUX MOXYTh a00 MaTH Taky CTPYKTypy, abo Hi. BkazaHa o3Haka
He € 000B’SI3KOBOIO JIJIsl BCIX HOPMAaTUBHO-TIPABOBUX aKTiB THITY KOJEKCIB.

[omin Ko/eKCiB Ha JIBI YACTHUHHU € 3arallbHOBH3HAHOIO MTO3UIIIE0, PA30M
13 THM CITipHUM 3aJIMIIA€THCS TUTAHHS CTOCOBHO TPEeThO1 yacTuHu. Hampu-
knaz, Tpynosuii konekc Knpruspkoi Pecmy0miku kpiM 3araipHOI Ta 0c00-
JIMBOI MICTHUTH CIIEIiaNbHy YacTHHY?. Takuii MO/ He € HOBUM ISt CTPYK-
TypH KojaeKciB. TpupiBHEBY CHCTEMY TAaKOXK MOXXHA CIOCTEpiraTu
y TpynoBomy koxekci Pociiickkoi Denepartii.

H. M. [lapxoMeHKo 10 3a3Hau€HUX OCOOIMBOCTEH, SIKI MpUTaMaHH1
BUKJIFOYHO KOJICKCY, HABOAUTH LIE i TaKi:

1) xoneke € BimoOpakeHHSIM BHCOKOTO PiBHS BIOPSAKYBaHHS HOPM
TpaBa y MeBHIN OMHOPIAHIA cdepi CyCHTbHUX BiTHOCHH;

2) KOJIEKCH XapaKTepU3YIOThCS CHEIU(IUHUM MTPEIMETOM 1 METOJIOM
MIPaBOBOT'O PETYIIIOBAHHSI;

3) Mae HaWBUILY FOPUIUYHY CHITY B CHCTEMI Taly3eBHUX IPABOBHX aKTiB,
sIKa 3HaXOJUTh MPOSB Y MOXKJIUBOCTI BCTAHOBIIIOBATH, CKACOBYBAaTH a00
3MIHIOBATH TPABOBIi Bi/IHOCUHY,

4) xomeKc Ma€ CTabLIBHUHN XapaKkTep il

I[epexomsun 10 PO3IIsTy OCHOBHUX OCOOIMBOCTEH KOJIEKCY, 3aPOIIOHO-
Banux H. M. [1apxomMeHKo, XOTiJIoCs: O HArOJIOCUTH Ha TOMY, 1110 Ha ChOTOIHI
Takui KomuQiKaIiifHui aKT, sSIK KOJIEKC, HE MA€ BUIIIOT FOPUINYHOI CHIIU TIO-
PIBHSHO 3 IHILIMMH I'aTy3¢BUMH IIPABOBUMH aKTAMH, TaKa CUTYaLlisi MOXKe OyTH
BUTIpaBJIeHA IIISIXOM ITPUHHSATTS BiITOBITHOTO 3aKOHY PO HOPMAaTHBHI aKTH.
OTxe, HaTaHHS KOJCKCY OUTHIIOT FOPHINIHOI CHITA TIOPIBHSHO 3 iHITIMMU aK-
TaMH € HAHOUTBII JIMCKYCIHHUM MIUTAHHSM Y FOPHMYHIM JIiTeparypi.

Hananus kofekcy OUIBIIOT FOPUIMYHOT CHIIH CIIOCTEPITa€ThCsl Y JACTKUX
kpainax konuaboro CPCP. Hanpuknan, y 3axoni binopycii «IIpo Hopmarus-
HO-TIPaBOBi akTh, mpuitHsaToMy 2000 p., IpsIMO BKA3aHO, 1110 OTOYHHHN 3aKOH

' Yyxsuues JI. B. Oco6eHHOCTV 3aKOHO/JATe/IbHOI TeXHVIKM IIPU IIPOBeeHNI KO-
Kary / JI. B. Yyxsuues // ITpaBo u mommtuxa. — 2005. - Ne 10. - C. 37.

? Muxaitnenko M. T. Hoast xonudukaiys 3akoHOZaTeNbCTBa 0 TpyAe KbIproIsckoit
Pecniy6muxiu / M. T. Muxaitnenko, M. B. Monoaos // Poc. opug. sxypH.— 2001. - Ne 1. —
C. 119.

* ITapxomenko H. M. Kopudikaris sakoHofgaBcTBa YKpalHU Ha Cy4acHOMY eTaii /
H. M. ITapxomenxko // ITIpo6nemu xogudikaiii 3akoHOZaBCTBa YKpaiHu : MaTepianan HayK.-
mpaxT. koH. / [3a 3ar. pen. B. IT. HarpebanbHoro]. — K. : Tn-T gep>xasn i npasa im. B. M. Ko-
peupkoro HAH Ykpainn, 2003. - C. 13.
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Ma€ MEHIIy FOPUIMYHY CHITy TIOPIBHSIHO 3 KOJEKCOM. Pa3oM i3 TvM OUTBIIICTh
npaBHUKIB binopycii Bka3yloTh Ha JesKi HEJOJIIKH TaKoi iepapxii, OCKiIIbKU
BiIOYBa€eThCsI TIEBHUI JICOATaHC PABOBOT CUCTEMH KpaiHH'.

VY PociiicbkuX IOpHIMYHKX JDKEpeTax MPONOHYEThCS HalaBaTH KOJCK-
Cy OUTBINOT FOPUINYHOT CHIIH, TIOPIBHSHO 3 aKTaMH TIOTOYHOT HOPMOTBOP-
YOCTI, HIJSIXOM MPUAHATTS BKa3aHOTO aKTa SIK KOHCTHTYIIIITHOTO 3aKOHY?.
3 TaKoI0 MO3HITIEI0 MOJIEMi3ye IHINH pocifickkuii HaykoBenb C. B. bamrHo,
SIKAW HaroJIoIIye Ha TOMY, IO MMPUHHATTS KOJIEKCY K KOHCTHTYI[IHHOTO
3aKOHY HE BIJIMTOBI/Ia€ CYTHOCTI caMUX KOHCTHTYI[IHHUX HOPM, a TaKOX
MPaKTULl HOpMOTBOpeHHs. Takok HayKoBelb BKasye: «besnepeuno, mpu-
WHATTS! KOHCTUTYLIHHOTO 3aKOHY Habarato BaXkue 3a IPUHHATTS HOTOYHO-
r'0 3aKOHOJABYOTO aKTa, ajie IS CKIaJHICTh — HE3MIHHUH CYNyTHHK THX
MUTaHb, Ki MOXXYTb PETyJIIOBATUCS JINIIC KOHCTUTYIIHHUMHU aKTaMmu»”.
3 11i€0 MO3HUIIIEI aBTOPA BAXKKO HE MOTOJAUTHUCS, OCKUIBKH KOHCTUTYIIIHHI
3aKOHH, sIKI PUHAMAIOTECS y 3B’S3KY 3 BHECEHHsIM 3MiH 1o OcHOBHOTO 3a-
KOHY YKpaiHu, OKJIMKaHi BPETyII0BaTH JIMIIE Ti MUTaHHS, K1 Oe3nocepes-
HBO 3a3Ha4eH1 y KonctuTyii. Pa3om i3 THM KOHCTUTYIIIHHI 3aKOHH, SIK BiJIO-
MO, a00 KOHKPETHU3YIOTh MoJioxkeHHsT OCHOBHOTO 3aKoHY, a00 MiCTATH
BIJICHJIaHHS 10 OCTAHHBOTO. Y 3B’s3KY 3 ITMM HEOOX1THO BKa3aTH, 1110 IPHU-
WHATTS KOJIEKCY K KOHCTUTYIIIITHOTO 3aKOHY € HEe3/TiiiCHEHHIM.

SIKII0 po3MILAATH NONISAN POCIHCHKUX BUCHUX HA MPOOIEMy HaJlaHHS
KOZIEKCY O1IBII01 FOPUAMYHOT CHIIM TTOPIBHSHO 3 THIIUMH 3aKOHAMH, TO KPiM
MO3UTHBHOTO CTaBJICHHS JI0 Takoi iepapxii BOauaeTbes i HeratuBHe. Ha-
npukian, B. B. bpukcos, nocnimxyoun npoOiemMy IOpHITIHOT CUITH KOIH-
¢ikaniiinux (eaepanbHUX 3aKOHIB, JOXOAUTH BUCHOBKY, 10 (enepaibHi
KoM QiKaIiiHI 3aKOHH «SBJISIOTH c000t0 Juie GopMy Koaudikaiiii 3ako-
HOJIaBUHUX TIOJIOXKEHB Ha (pejiepanibHOMY piBHI. 3aKOHOIaBelb (eepallii He
BIIpaBi JIOIIOBHIOBATH BCTaHOBJCHI KoHctutyniero PO Gpopmu 3akoHOaB-
YOro pEeryJioBaHHs 1 BIAMOBIIHO HAAUIATH (enepalibHi 3aKOHH, Y TOMY
quc KoaudikaiiiHi, Moo iHmuX GeaepaabHuX 3aKOHIB OUTBIIOI0 FOpHU-
JTMYIHOIO CHIIOIO»®.

! bamamenxo C. O. lonosinb Ha «kpyrmomy cromi» / C. O. bamamenko // Exonoriuanit
Kofiekc Ykpainu: Midu i peasbHIiCTb : MaTepianu MiXKHap. «Kpyrioro cromy», Kuis, 12-13
tpasHA 2005 p. - K., 2005. - C. 5.

* SIxoBnes B. ®@. Poccus: 9KOHOMMKa, IPaKaHCKOe IIPaBo (BOIIPOCHI TEOPUM 1 IIPAK-
tukn) / B. @. dkosnes. — M., 2002. - C. 212.

* Baurno C. B. CoBpeMeHHOe pa3BUTIiEe TEOPUU U IIPAKTUKM KOTUPULMPOBAHHBIX AKTOB
/ C. B. bamno // CopemenHoe npago. — 2004. — Ne 1. — C. 45.

* Bpukcos B. B. O 1opuandeckoit cuie koguduunpoBaHHbix akTos / B. B. Bpukcos //
JKypnan poc. mpasa. - 2003. - Ne 8. - C. 91-92.
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I'. 3HamMeHChKUH pU AOCHTIHKEHH] TpobieM Koaudikamii Ta rapMoHi-
3aLii eKOHOMIYHOTO 3aKOHOAABCTBA CJIYIIHO HArOJIOUIYE Ha TOMY, L0 IIPO-
e 3aKOHOTBOPEHHS B YKpaTHi YCKIAIHIOETHCS THM, 10 «OKPEMi 3aKOHO-
JIaBIIi Ta JESKi AyKe SHepTiifHi T00icTH HaMararoThCs HaJIaTH 0COOJINBOTO
3HAYEHHsI TOMY YH 1HIIOMY Kojiekcy. Hampukian, X yacto monisiFoTh Ha
HANTOJIOBHIIII, TOJIOBHI, MEHIII TOJIOBHI, a TIOTIM 1 Ha 30BCiM mpocTi. 100
ypa3uTH ysSIBy OOMBATeNiB, SIKUHCH 13 KOAEKCIB OTpUMY€E ApiukK «pyra
KOHCTHUTYIis1», « EKOHOMIUHA KOHCTHUTYIIs» abo i «Illamka Monomaxax'.
BomHouac aBTOp HAroyioiye Ha TOMY, 10 HaJaHHS KOJCKCY OUTBINOT FOpH-
JTUIHOI CHJTH TIOPIBHSHO 3 1HIMMMHY 3aKOHAMH HEMOXIJINBO, OCKITbKH KoH-
CTUTYIISI YKpaiHU € €JMHAM 3aKOHO/IaBUUM aKTOM, 110 Ma€ BHIILY IOPH Y-
HY CHITy MTOPIBHSHO 3 iHITUMH HOPMAaTHBHO-IIPAaBOBUMH aKTaMH. Y IIbOMY
3B’SI3KY BUCHUIT BKa3ye Ha Te, 10 KOJCKC € CrelM(iYHIM 3aKOHOM?.

[No3wumis I. 3HaMEHCHKOTO € HAWOUTBIIT BUMIPAB/IAHOK HA ChOTOHIIITHIN
neHb. Ha miarpuMKy 1s0ro XOTiIocs O TaKo)K HaBECTH JesiKi MipKyBaHHS
CTOCOBHO TOTO, IIIO KOJICKC SIBJISIE COOO0T0 OCOOTMBHIN Pi3HOBHUT 3aKOHY, OCKIITh-
KH, TTO-TIepIIie, BOHU MPUHAMAIOTHCS i yTBEPKYIOTHCSI BUIIIUM OPTaHOM 3a-
KOHOJIaBYO{ BJIaJH, TIO-APYTE, Ha CHOTOJIHI MPOLIEypa IPHUUHSITTS KOIEKCY HE
BiPI3HAETHCS BiJl NPOLEAYPU MPUHHATTS MOTOYHOTO 3aKOHY, 1, HO-TPETE,
ICHYIOTh TaKi raixy3i 3aKOHOJABCTBA, B SKHX i€ JIUIIE OJUH HOPMATUBHO-
MPaBOBHH aKT (KOJIEKC), MPUKIAIOM YOr0 MOXKE CITyKUTH KpumiHaipbHUN
Komeke Ykpainu, 4. 2. cT. 3 skoro nepeadadae, mo «3akoHu YKpaiHu mpo
KpUMiHAIIBHY BiAIIOBIJAIBHICTh, PUAHSITI MTiCIIsl HAOpaHHST YMHHOCTI UM
KosiekcoM, BKITIOUAIOTHCS JI0 HHOTO Miciisi HAOPaHHS HUMHU YHHHOCTI».

Ha namy nymKy, € HEMOXKIIMBAM HaJJaHHS KOEKCY OUIBILIOT FOPHINYHOT
CHJIM TIOPIBHSTHO 3 1HIIMMH 3aKOHAMH, OCKUIBKH 3arajIbHOBU3HAHOIO € TyM-
Ka, BiJIMOBITHO /IO SIKO1 T€Opis KOJIEKCY HEPO3PUBHO TIOB’si3aHa 3 TEOPI€I0
3aKoHY. 3a3Ha4ueHa MO3MITiS CKiajgacs Ha moyarky XIX cT. i micrana Ha3By
«ITo3uTUBICTChKA KOHIICIIIIS KOAEKCY», BIIOBIIHO 10 SIKOT MiXK KOJICKCOM
1 3aKOHOM HE iICHY€ HIisIKOT CYyTHICHOT BIZIMIHHOCTI, €JIMHA BiIMIHHICTh MiXkK
HUMU TIOJIATAE JUIIE B IXHbOMY 00CsI31, OCKIIBKH KOJIEKC SIBJIsIE COO0I0
CYKYIIHICTb 3aKOHiB. Jl0 TOTO X BiH (SIK 1 3aKOH) IpUMaeThcsi BepxoBHOIO
Pamoro Ykpainu, TOOTO opraHoM, 10 HAIUICHUHA €TMHOIO KOMIIETEHITIETO.

Pa3om 3 TUM icHy€ HEOOXiJHICTh BKa3yBaTH B KOJIEKCI, 10 y pa3i MpoTH-
piudsi Mi’>k HOpPMaTUBHO-TIPABOBUMHU aKTaMU TIOTOYHOT HOPMOTBOPYOCTI
1 KOIEKCOM CJIiJT 3aCTOCOBYBATH HOPMH KOJEKCY, OCKITHKH OCTAHHIH SBIISE
c00010 0coONMBUI PI3HOBU/ 3aKOHY 1 MICTHTh Y CBOEMY CKJIaJli OCHOBHI

! 3namencokmit I. Kopudikanis i rapmoHisalis ekoHoMiuHOTO 3akoHOfaBcTBa / I. 3Ha-
meHcbkuit // FOpup. BicH. Ykpainm. — 2003. - Ne 38. - C. 1, 4.
2 Tam camo. - C. 4.
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MIPUHIMITN KOHKPETHOT Taty3i 3aKOHOJaBCTBA a00 KOHKPETHOTO IHCTUTYTY.
Taki HopMu MicTATBCA y OinbIocTi KoaekciB Pociiicbkoi deneparii. 3a3na-
YeHa BKa3iBKa TaK0X 3aCTOCOBYETHCS 1 B HOBOMY L[MBiIbHOMY KOACKCI
VYkpainu, Konekci anmMiHicTpaTHBHOTO CyJIOUMHCTBA Ta B iHIIMX. Taka HOp-
Ma HaJlacTh MOXKJIMBICTh Y NIO/IAJIBIIOMY YHUKHYTH B TIpaBOpeai3aliiHii
TIiSIBHOCTI MMUTaHb, TTOB’ A3aHUX 13 THM, HOPMH SIKOTO HOPMAaTHBHO-
MIPaBOBOTO TOKYMEHTa (KOJeKCy abo IHIIOTO aKTa) CJIiJl 3aCTOCOBYBATH
y pa3i HeBiNOBITHOCTI iX oxHA ofHil. KpiM TOTO, 116 T03BOIUTH YHUKHYTH
3aKOHOJABYMX KOJIi31i. 3HaUE€HHsI BKa3aHOT HOPMH TAKOX J103BOJIUThH YHUK-
HyTH 0€3CUCTEMHOCTI HOPMaTHBHUX aKTiB. AJie B IbOMY BUIAJIKy HE CIiJl
BECTH MOBY PO Te€, 1110 TaKka BKa3iBKa IIPHUBEAE O PO3YMiHHS KOJECKCY SIK
koau(iKaiifHOTO aKTa, 1110 Mae OLIBLTY IOPUINYHY CHITY TIOPIBHSHO 3 1H-
LIMMHU TOTOYHUMH 3aKOHAMH, KOIEKCOM, IPUHHATUM JEKiJIbKa POKiB TOMY,
MOKe OyTH HEe BPaxOoBaHO HOBI CyCITUIbHI BiIHOCHHH, Y 3B’SI3KY 3 UM MOXKE
BUHUKHYTH MOTpeda y BHECEHHI 3MiH JI0 CAMOTO KOJCKCY.

Honinsiroun nomsian H. M. TlapxoMeHKO, XOTiJIocs O BHECTH JESKi
YTOYHEHHS CTOCOBHO OCTaHHBOI O3HAKH KOJIEKCy. B 1IboMy BUTIIKY HEOO-
X17THO HAarOJIOCUTH Ha TOMY, IIIO CTaOUTbHICTh KOMIEKCY, K 1 OyIb-sIKOTO 1H-
10T0 KOoAU(DiKamiiHOTO aKTa, CIiMl pO3IJIAIaTH Y ABOX HaIpsMax — IIe
BHYTpiH_IHH cTabimpHICTH (0€3MoCcCepeTHBO 3MICT HOPM, YMIIIIEHHUX Y KOZCK-
ci) Ta 30BHIITHS (6e3n0cepenH${ (bopMa KoAuQiKaIiifHOTO aKkTa, HOoTOo 31aT-
HICTb TPUBAJIMI Yac iCHyBaTH y 4aci, IPUKIaJ0M 4Oro MOKYTb CIyKHTH
Kpuminansno-npouecyansauii kogeke Y PCP, Kogeke 3akoHiB npo npaiiio
YPCP ta geski inmi). Y upoMy 3B°s13Ky HEOOXiHO HAroJIOCUTH Ha TOMY,
10 caMe PO3YyMIEThCS if] CTa0UIBHICTIO.

Ha namy nymky, BiTHECEHHS 1O KOACKCY TaKoi 0COOIUBOCTI, SIK BHY-
TpilIHS CTaOlIBHICTD, HE € BUMPABJAHNM, OCKUILKU Y OUIBIIOCT] BUTIA IKIB
micyst HOro MpUHHATTS Yepe3 ACIKHI MPOMIKOK 4acy BHOCSTHCS 3MiHU.
Hanpukiiaz, 3Ha4Ha KUTBKICT 3MiH, 10 BHOCWIIUCS 10 KprMiHambHOTO KO-
nekcy Ykpaiau (3 2001 p. i 70 chOromHi 10 HEOTO BHECEHO ToHaA 30 3MiH),
a takox 1o [uBinpHOTO KOmekcey (3 2004 p. — monHax 20 3MiH), 3eMeTbHO-
ro (3 2004 p. — mmonaz 20 3MiH) Ta IHITHX KOJEKCIB. Pa3oM i3 THM HEOOXiTHO
3BEpPHYTH yBary Ha 30BHIIIIHIO CTaOLTBHICTh TaKOTO JOKyMeHTa. [[prkmamom
MOXe ciTykuTH Kozieke Tipo aiMiHICTpaTHBHI IPaBONOPYIIECHHS (IPUHHATHIA
7 rpynust 1984 p. i gie norenep), KpuminaibHO-nponiecyaabHHN KOACKC
(mpuiinsTuii 28 rpyaus 1960 p. i i€ goTenep) Ta iHIIT KOJEKCH, SIKi AisIIH
Ha teputopii YPCP.

Taxum 9rHOM, TIPY PO3IIIA/II OCHOBHHX O3HAK KOJIEKCY HEOOXiTHO BeC-
TH MOBY TIPO HAJICKHICTh OCTAHHBOMY TaKOi O3HAKH, SIK 30BHILIHS CTA01Ib-
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HICTB, TOOTO MOKJIMBICTB KOJIEKCY IOBI'O iCHYBaTH Y 4aci, a TAKOXK AMHAMI3M
3MICTY TaKHX akTiB. Pa3oM i3 TMM, Ha Hally AyMKY, IPH 301l ICHEHHI KOIM-
¢ikamii ynmoBHOBaXEHUH OpraH Jep:KaBHOI BJIaJIy MOBHHEH CIIPSIMYBaTH
CBOI J1ii Ha po3poOKy TaKOTO MPABOBOTO JIOKYMEHTA, 10 SIKOTO Oy/ie BHOCH-
THUCS] HE3HAYHA KUIBKICTh 3MiH Y MallOyTHHOMY.

OTxe, ACYMOBYIOYH YC€ BUIIEBUKIIAICHE, CITiJl HATOJIOCUTH Ha TOMY,
IO Cepel OCHOBHUX O3HAK, IO HAJIeXKaTh TAKOMY KOIU(IKAMIIHOMY aKTy,
SIK KOJIEKC, CJI1Jl BUAIISTH TaKi:

1) koneke 00’ €AHy€ TIEBHY TPYITY HOPM, TIPEIMETOM PETYITFOBAHHS KX
€ oHOpiaHA c(epa CyCHiTbHUX BiTHOCHH;

2) KOAIEKC MICTHTb 3aralibHi PUHIIKITH, HA MICTaB1 IKUX 3/IIHCHIOETh-
Csl pEeryNIOBaHHsI IEBHOI TPYIH CYCHIUTBHUX BiHOCHH;

3) moNoXKeHHsI KOIEKCY MAIOTh IIUPOKY cepy 3acTOCYBaHHS B paMKax
ranysi nmpasa;

4) KOAEKC XapaKTepU3y€EThCS 30BHIIIHBOIO CTA0UIBHICTIO, TOOTO MOXK-
JIMBICTIO JIOBIO ICHYBAaTH y Yaci, MPUKJIAJIOM € TaKi, [0 AIOTh JOTEIep
KpuminansHo-niporiecyanbaui Koneke, Koneke 3akoHiB nipo mpairio, Kogekce
PO aJIMIHICTPATUBHI TPABOMOPYIIEHHS TOIIO.

HacTtymaum criipHuM MTUTaHHSM, TTOB’ SI3aHAM 13 TAKUM KOTU(DIKaI[iTHIM
aKTOM, STK KOJIEKC, € KpuTepii Horo kinacudikarii. TpaauiiifHo B FOPHIUIHIX
JoKeperax KOJEKCH MOIUIIOTHCS Ha MaTepiajbHi Ta mpoliecyaibHi. B ocHo-
Bi Takoi kiacu(ikarii JJIeXUTh BUJ HOPM, yMIIIEHUX Yy Koxekci. [lo marepi-
aJTBHUX KofeKciB ciin BigHocuTH L{uBinbHuii, Kpuminansauii, MutHU
koziekcH Ta Gararo inmmx. [Ipouecyansaumu € LluBinsHUE npouecyanbHUR
Ta KpuminansHO-niponiecyansHuii Kofekcn Ykpainu, [ocnogapchkuii mpo-
necyanbHui kojeke, Kojeke aaMiHICTpaTUBHOTO CYJIOUYHMHCTRA.

VY IOpUIUYHUX JDKEPEIax ICHYE MOJILT KOJICKCIB Ha rajly3eBi Ta KOMITJICK-
cHi. [Tepi perymolTh KOHKPETHY cepy CyCibHUX BiHOCHH — 1ie Kpu-
MiHaabHUH, [uBiIbHIE KOgeKkcH. KOMIUIEKCHI KOIEKCH CUCTEMAaTH3YOTh
HOPMH He 3a rajTy3sMH [TPpaBa, a 3a PEIMETOM PETYIFOBAHHS 3HAUHOT (KOMIT-
JIEKCHOT) cepH CYCITPHUX BITHOCHH y Taly3i JepKaBHOI TisIIBHOCTI,
rocrojapcTsa ado ColiabHO-KYIBTYpPHOTO OyaiBHUITBA'. TakuM YHHOM,
OCHOBHHM KpHUTEpieM Takoi kinacudikarii € o0csr 06’exra kogudikariitaot
TUSUTBHOCTI, TOMY TIOPSIT 13 TATy3€BUM 1 KOMIUIEKCHUM HEOOXi1THO BHIUIATH
3arajbpHUM 1 CrielianbHuI KojiekcH. Harpukiia, crierialibHAN KOJICKC yMIIIy€e
HOPMAaTHUBHI MPUIICH EBHOI MiAramy3i ado IHCTUTYTY MIpaBa, 10 CTPYKTYpH
3arajbHOTO KOJIEKCY BXOJISATh HOPMH 3 OCHOBHHX T'ally3eil 3aKOHOJIaBCTBA.

! Poccuiickas opuandeckas sHumknonenus / nog pen. A. 5. Cyxapesa. - M., 1999. -
C. 334.
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Kooekc sik oco6nusuli 8u0 3aKOHy €. [emomaH

O. I. FOmuk noainsie KoIeKkcH Ha 3aBepliueHi (TIOBHI) Ta He3aBepIueHi
(merroBHi). 3aBepIIeHi KOIEKCH OXOIUTIOIOTH yCi 3aKOHOABY1 aKTH BiTIOBI-
HOI raiTy3i 3aKOHO/IABCTBA, a He3aBEePILIeHI — JIMIIE YACTUHY WX akTiB. Kpim
TOTO, HAYKOBIIEM BHILISIOTHCS TAKOXK CTICIiabHI KOJCKCH. SIK 3a3Hadae cam
aBTOP, /10 CHELIaIbHUX KOIEKCIB BXOASATH MOJOKEHHSI, SIKUMU PETYITIOETHCS
JIMIIIE CTIeIiaIbHa, BiIOKpeMIIeHa cdepa CyCIIbHUX BIAHOCHH'.

O. ®. CkakyH PONIOHY€E MOALTATH KOJIEKCH Ha TPAMIIIHHI Ta HOBAIiIHI.
B ocHoBi mi€i kmacudikarii JIeKnUTh CTYIIIHD MOJEPHIi3aIlii HOpMaTUBHUX
MIPUTIHKCIB, 1[0 MICTATHCS B TAKOMY HOPMaTHBHO-IIPaBOBOMY aKTi. Binmosiz-
HO 70 Takoi Kiacupikamii TpaauiifHIMHI € KOIEKCH, 1110 «CTBOPEHI Y Tpaau-
uiitHoMy fyci. BoHu mincymMoByrOTs MUHYITI JOCSITHEHHS B PETYIIIOBaHHI Ti€l
9H 1HII01 chepH CyCITITHPHIUX BiTHOCHH, ITiIBOIATH iM ITiICYMOK a00, OyIydu
CKJIaIeH]1 Ha OPTONOKCANIBHIH MiZCTaBi, yCTyNalOTh HE3HAYHOIO MipOIO BU-
MOTaM CYCIUIBCTBA, IO PO3BUBAETLCS, HAYTH 13 HUM Ha KOMIIpOMic... Boru
IPYHTYIOTBCS HA TPAJULIIHO YCTOSHUX KOHIETIIIAX KOAU(DIKOBAaHUX 3aKOHO-
JTABYMX aKTiB, BPaXOBYIOTh BHECEHI 3MiHH 1 TOTIOBHEHHSI, TIPOTE € TaJICKUMHU
BiJI IPUHIIMIIOBOTO BiIHOBJICHHS HOPMaTHBHOTO MaTepiaiy»?.

Y cBOIO "epry, HOBAIliitHI KOJIEKCH SIBIISTIOTH COOOI0 «CTBOPEHI Ha HOBIM
a00 PUHLIMIIOBO OHOBJICHIM KOHLENIIT MpaBa, siKa 3HaYHO BiJPi3HIETHCS
BiJI KOHUIIHBO1. Taki KOTeKcH He 0OMEKYIOThCSI CHCTEMAaTH3aIli€l0 Ta y3ro-
JDKEHHSIM YK€ HAKOIMMUYSHUX 3aKOHOJABYMX aKTiB 1 ypaxyBaHHIM BHECEHHX
JI0 HUX 3MiH 1 TOTIOBHEHB. BOHHM MIPHUITYCKAIOTh HOBY HOPMaTUBHY OyIOBY
KOJIEKCY, 3MiHEHUH 3MICT (BiJIOBIAHO 10 BOJII 3aKOHOAABIIs), OLIBII J10-
CKOHAJIE HOTO JTOKYMEHTAIbHO-TEXHIUHE 0(OPMIEHHS’,

Maiixe aHaJIOTi9HOT TOUKHU 30py A0TpuMyeThest €. O. XapUTOHOB, KU
TTOJIUITSIE KOIEKCH Ha TTacCiOHapHi, TOOTO KOJEKCH, sIKi TOOy10BaHi Ha TIPHUHIIA-
MOBO HOBIi1, 200 3HAYHO OHOBJICHIH MOPIBHSIHO 3 TI€IO, 110 iICHYBaNa y JepKa-
Bi 1 CYCITITBCTBI, KOHLETIIIIT ITPaB, Ta MiZICYMKOBI KOJICKCH, SIKi € 3aBepILaIbHI-
MH aKTaMH TOTO YH iHIIIOTO €Tally PO3BUTKY TIEBHOI r'aily3i 3aKOHOaBCTBA’,

OOrpyHTOBaHICT Kiacu]ikalii KOIEKCIB 3a 3a3HAYEHUMH BHIIE KPUTEPi-
sIMH HE BUKIIUKA€ CYMHIBIB, IIPOTE, HAa HAIY TYMKY, CJIi/I TAKOXK 3BEPHYTH

! Kopudikanis sakoHopaBcTBa YKpaiHu: Teopis, MeTopooris, Textika / [10. C. Illem-
mrydenxo, O. I. J0mux, JI. M. Top6ynosa, M. O. Temmok, JI. B. I'ympuenxo, B. I. Punmiok] ;
3a 3ar. pef. O. L. IOmuxa. - K., 2007. - C. 96.

2 CkakyH O. ®. Teopis nep>xasu i mpasa (EHIMK/IONEANYHNIT KYPC) : MiApy4YHUK. — X.,
2006. - C. 474-475.

* Tam camo. - C. 475.

* XaputoHos €. O. Honit imBinbHMIT KofeKc YKpaiHy — 3aBeplIeHHA Kogydikaliii un
fi mouarok? / €. O. Xaputonos // LluBinbHe mpaBo : HayK.-IpakKT. XypH. OfecbKoi Ha1l. 10pu.
akaj. Ykpaiam. - 2002. - Bum. Ne 1. - C. 10-11.
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yBary Ha Takuii Kputepii kinacudikaii KOIeKciB, K MpeAMET iX pery/IoBaHHs.
Cepen HUX MOXKHA BHAUIUTH MPaBOOXOPOHHI Koaekcn (KpuMinanbHUi,
Kpuminansno-npouecyansuuii, Kpuminansao-suxkonasuunii, Kogekc mpo azn-
MiHICTpaTUBHI TIpaBoNopyIieHHs, [[MBUTEHII TpoIiecyaTbHIN KOJIEKC); TIPH-
POIOOXOPOHHI KOAEKCH, Cepel IKUX CITiJl BUAUTUTH 3eMenbHui, JlicoBuii,
Bomnanii, Komeke 3akoHiB po Hapa; TpaHCIopTHI KomekeH (Komeke Topro-
BEJIBFHOTO MOPEIUIABCTBA, [10BITPsIHMIT KOJEKC Ta ACSKi 1HIIT).

Taxum 9uHOM, KOJIEKCH KITacHU(BiKYIOTHCS 3a PI3HUMH KPUTEPIiSIMIE, OCHOB-
HUMH 3 SIKUX €:

— 3a BUJIAaMH HOPM TIpaBa, YMIlIEHNX Yy KOJIEKC1: MaTepiajibHi Ta MpoIecy-
aJIbHI. MarepialibHi — I1e TaKi KOJIEKCH, SIKI MICTSTh HOPMH, 1[0 BU3HAYAKOTh
3MICT MEPBUHHMUX MPaB 1 000B’SI3KIB Cy0’€KTIB IpaBa, iX MPaBOBE CTAHOBHUILIE
1 6e3mocepeIHBO CIPSMOBaHI Ha PETYITIOBaHHS CYCITUTBHUX BiJTHOCHH. Y CBOIO
4epry npoLecyatbHi KOIEKCH MICTATh Y CBOEMY CKJIAJIi HOPMH, SIKi 3a0e3medy-
I0Tb MPOLIEYPY Ta 3aXUCT HOPM MaTepialibHOTO 1PaBa;

— 3a 00’ ekTOM KoAMiKaIlii: a) 3araibHi KOAEKCH, K € Pe3yabTaToM
MIPOBEICHHS 3arajibHO1 Konudikamii, y pe3yabTaTi 4oro CTBOPIOETHCS KO-
JIEKC KOJIEKCiB»; 0) Tay3eBi, sIKi € pe3yJIbTaToM 3/iiICHEHHS Taly3eBoi KO-
nudikanii (LuBinpaul, KpuMinanpHui Ta iH.); B) CHEIiaJbHI, IO
00’ €THYIOTH TIPAaBOBI HOPMH OJJHOTO UM KUJTBKOX IHCTHTYTIB npasa (BomHwuii,
JlicoBwmii KOJIEKCH Ta 1H.); T) MDXKIally3eBi, sIKi MiCTSITh Y CBOEMY CKJIaJi
HOPMH, 110 CIIPSIMOBAHI Ha PEry/IFOBaHHs KOMIUIEKCHOT cpepu CyCIiIbHUX
BiITHOCHH Yy Traiy3i Jiep»KaBHOI JisUTbHOCTI, COLialbHO-KYJABTYPHOTO OY/IiB-
HUITBA, y cepi TpaHCTIOPTY, 3B 43Ky Ta iH.;

—3a CTYIICHEM OXOIUICHHS CYCHIJIbHUX BiTHOCHH, IO PETYIIOIOTHCS:
a) 3aBeplIeHi (1oBHi); 0) He3aBepIIeH] (HENOBHi);

— 3a CTyIICHEM HOBH3HHM KOJICKCY: a) TPaIulliiiHi; 0) HOBaIliiiHi;

— 3a TIpeIMETOM PETYJIOBAHHS: a) IPABOOXOPOHHI; 0) IPHPOJOOXOPOH-
Hi; B) TPAHCTIOPTHI.

T'erbman E. Konexc kak 0co0bIii BHJ 3aK0HA

CraThs TOCBATICHA FOPUINIESCKON IPUPOJIE U CYIITHOCTH Kozekca. [IpoBenena
KJaccH(UKAIs KOIEKCOB 0 pa3HBIM KpuTepusaM. Komeke paccMaTpuBaeTcs Kak
0COOBII BHI 3aKOHA.

Knroueswie cnosa: cucteMaTnszanys, KOTUPHUKAIINS, KOIEKC, 3aKOH.

Getman E. Code as a special form of law

The article is devoted to the legal nature and essence of the code. The classification
codes for different criteria. The Code is considered as a special kind of law.

Keywords: systematization, codification, the Code, the law.
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IIUTAHHA
KOHCTUTYIIIMHOI'O IIPABA

VK 342.72 B. Cepvozin, xaHpupaT IOpUANIHIX HAyK,
JIOLIeHT, Haua/IbHUK Kadenpy KOHCTUTYIIil-
HOTO Ta Mi>kHapopgHoro nmpasa XHYBC

IIpuBaTHe XUTTA AK 00’€EKT KOHCTUTYLiITHOTO MPaBa
Ha HeTOTOPKAHHICTHh MPUBATHOTO >KUTTS

[IpaBo Ha HEOOTOPKAHHICTH MPUBATHOTO KUTTS (TIpaiiBeci), sK 1 Oyab-
sIKe 1HIIE cy0’€KTHBHE IPaBO 0COOM, 3aBXK/IM Ha II0Ch CIPSIMOBaHE, TOOTO
Mae€ BIacHUi 00’ €KT. SIK BioMo, 00’ €KTOM Ccy0’€KTMBHHX MPaB MOXKYTh
CIY)KHUTH SIBUIIA 1 TPEJAMETH OTOUYIOUOTO HAC CBITY, 3/1aTHI 33JI0BOJIbHUTH
moTpedu i iHTepecH JIIOANHU — HOCIS JaHOTO MpaBa, TOOTO pPi3HOMAaHITHI
MaTepianbHi i TyXoBHI Onara. SIk mpaBmIt0, «IOCHIaHHD» Ha 00’ eKT (Oa-
T'0) MICTHTBCSI B caMilf Ha3Bi BIIMTOBITHOTO Cy0’ €EKTUBHOTO TpaBa. Buxoms-
91 3 TAKUX MIpKyBaHb, BU3HAUCHHS 00’ €KTa MpaBa Ha HEAOTOPKAHHICTh
MPUBATHOTO KUTTS, HA TIEPIIHHI TOTIIST, He BUKJIMKAE KOIHUX TPYIHOIIIB —
HUM € TIPUBATHE XKHUTTs 0coOH. [IpoTe came MOHSATTS «IIPUBATHE JKUTTSD»
€ ChOTOJIHI JIUCKYCIHHUM, 110 CYTTEBO YCKIIAIHIOE HOPMATUBHE 3aKPIIICH-
Hsl, OXOPOHY 1 3aXHCT MpaBa Ha HEJIOTOPKAHHICTh MIPUBATHOTO JKUTTS SIK
OIHOTO 3 (PyHAaMEHTAIBHUX MPaB JIIOAWHH 1 TPOMaITHHHA.

JMCKyCIHHICTD MOHSTTS «IIPUBATHE KUTTSD 3HAYHOIO MipOIO 3yMOBJIE-
Ha THM, 10 HAYKOBa CHUIBHOTA BiJHOCHO HEIOJAABHO 3BEPHYNA yBary Ha
o cepy icHyBaHHS JtoAuHU. Timbku Ha mouaTky XX cT. (himocodis ek-
sucreHIianiaMy (M. Xaiierrep) BUSBIIIa TEMY TTOBCAKIEHHOTO iCHYBaHHS
JIFOTUHHA Y CBITi. 3TOZ0M TOsIBa KaTETOPii «reHaAep» i TeHAepHHUX A0CIHiKEHb
CIIPHSUTA OCITIKECHHSIM TIPUBATHOTO JKUATTS, KOTPE B CYCITIILCTBI KITaCHY-
HOTO KaIiTanizMy OyJIo TpaauIliifHO KIHOYHMM 1 HE MOTPAIUIBUIO Y POKYC
yBaru TpaaumiiHoi ictopii, ¢pinmocodii, meuxomorii i cormionorii. Came
T'eHJICPHO-OPIEHTOBAaHI COIIONIOTY W ICTOPUKH «BIKPUIIF» JJIs TOCIITHUKIB
TaKy TeMY, SIK IPUBATHE >KUTTS, IHCIIPYBABILY PO3YMiHHS 1i€T chepu KHUT-
TSl JIFOJIUHY SIK IT1JICTaBH, & HE «BUBOPOTKM» OyTTS. Y FOPUCHIPYACHIT IIPO-
TATOM MepuIoi moIoBHHU XX CT. IPW BUPIIIEHH] Mpo0OiieM, OB’ 3aHuX 13
3aXMCTOM MIPUBATHOTO >KUTTS, BUXOAWIN 37€01IBIIOT0 3 MOBCIKACHHOTO,
«1mOOyTOBOTO» PO3yMiHHS AaHOi cdepu. | TUIbKK y TOBOEHHUH nepioz,
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y 3B’513Ky 3 IOYaTKOM ITMOOKHX 1 MaclITaOHMUX JOCHIKEHb 3MICTy #H 00-
CSTY TIpaBa Ha HEJAOTOPKAHHICTh MIPUBATHOTO XHUTTs (IIpaiiBeci) KOHCTH-
TYLIHO-TIpaBOBa HayKa BIIEpIIE 3BEpPHYJACS 70 3 SICYyBaHHS MPUBATHOTO
JKUTTS SIK COIIAJILHOTO (heHOMEHY. Y 3axiJiHii HayIli Bi/IOBIHI JOCIIiKEH-
Hsl MOB’sI3aH1 3 IMEHAMH 3HAHUX KOHCTUTYILIIOHAIICTIB 1 COII0JIOTIB:
A. Becrina, A. Etmioni, J[x. [arecc, [[. O’bpaiiena, /[. Comosa ta iH.
VY paasHCBKil niTeparypi TEpMiH «IPUBATHE KUTTS MOBCIONHO OyB 3aMi-
HEHUI Ha «OCOOHUCTE 1 CIMEHHE KHUTTsD» 1 PO3rIsiaaBcs abo y moOyToBOMY
wiani (M. 1. JlibanoB), abo y Hepo3pHBHOMY 3B’SI3KY i3 CyCIIIBHUM (TpO-
MazacbkuMm) xkuTTsM (. b. Canukos, X. JI. CabipoB Ta iH.). Y noctpaisH-
CBKIM JiepKaBO3HAaBUiH JliTeparypi MPOTITOM OCTAHHIX POKIB IPOCTEKYETh-
CsI TIEBHUH CIUIECK aKTUBHOCTI y MONITYKaX CYTHICHUX XapaKTEPHUCTHK Ta
3MICTOBHOTO HAllOBHEHHS MPUBATHOTO KUTTS. L{iel mpobraemaruku Topka-
nuch y cBoix npaiix H. I'. Bensera, H. I1. Jlenpomikina, I. O. MiTitykoBa,
I. JI. Ilerpyxin, I. b. Pomanoscekwmit, B. C. Cusyxin, P. O. Credanuyk Ta
iH., MpOTE PiBEHb ONMpPALIOBAHHSA Li€i MPOOIEeMaTUKU 10Ci HE BiAMOBiga€E
BHMOT'aM ChOTOJICHHSI.

Mexani3M peaizallii mpaBa Ha HETOTOPKAHHICTD MPUBATHOTO KHUTTS,
abu OyTH LiTiCHUM 1 e(peKTUBHHUM, TOBHHEH CITUPATUCS HA MILHY KOHIIETI-
TyajabHy 0a3sy, sika O jaBajia 3MOT'Y HaJIaBaTH BiJIIIOBI/I HA KOHKPETHI ITH-
TaHHS MIBUIKOITMHHOI TTOJIITHKO-TIPaBOBOI AIMCHOCTI, OMHAK CYyYacHUH
piBEHb HayKOBOTO OCMUCIICHHS MpaBa Ha HEAOTOPKAHHICTh MPUBATHOTO
XKUTTS 3MOTH cPOPMYBaTH TAaKHW MEXaHI3M IMOKHU 1o He aae. O3HaueHi
(aKTOpH 3yMOBIIOIOTH aKTyaJIbHICTh 00paHOT HAMH TEMH.

MerToro 1i€i cTaTTi € CACTEMHHUH aHami3 yciX acleKTiB (CKIagoBUX)
MPUBATHOTO JKUTTSI, HOTO CYTHICHUX PHC 1 MEX IMPaBOBOTO BILJIMBY Ha
HBOTO 3 00Ky AepkaBu. OTpuMaHi pe3yJabTaTH MalTh OyTH MPUAATHI
111 opMyBaHHSI HOPMAaTUBHOI OCHOBHU €(EKTHBHOIO 3aXHCTY IpaBa
Ha HEJIOTOPKAHHICTH MPUBATHOTO JKUTTS y MEXKaX 3arajJibHOr0 MexXaHi3-
My 3a0e3medeHHs OCHOBHUX IpaB i ¢cBOOOJ JIOAWHM 1 rpOMaJsiHMHA
B YKpaiHi.

JIOCSITHEHHIO 03HAYEHOT METH CITY)KUTHME y3aralbHeHHS BUCIIOBJICHUX
Y BITYM3HSHIHN Ta 3apyOiXKHIHM HayIll MOTISAAIB Ha II0 IPOOIeMy, iX KpUTHY-
HUW aHaji3, BUSBICHHS CEMaHTUYHHUX acIlEKTiB MpoOJIeMH, a TaKOXK
CHCTEMHO-CTPYKTYPHUH X1/ 0 3MICTY PUBATHOTO JKUTTSI.

[lepenyciM npoBeaeHNi aHATI3 ICHYIOUNX Y HAYIli TOYOK 30PY JIA€ 3MO-
Iy BUOKPEMUTH 08d OCHOGHUX NIOX0OU 10 BU3HAYCHHS TOHATTS IPUBATHO-
IO JKUTTSI.
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Mpusamue xummas Ak 06’ekm KOHcmumyuitiHozo npasa... B. Cepboeit

[lepmmmii i3 HUX MOJISITa€ y MepeiueH i eIeMEeHTIiB Horo 3micTy. Takum
migxonom kopuctytotbest H. JI. €ropos!, JI. O. KpacaBuukosa®, M. H. Ma-
neina’, I. JI. Tlerpyxin®, I. b. POMaHOBCBKHIi®, BKa3yrOUU MIEBHI CTOPOHU Y1
cepu npuBaTHOTO XUTTA. [Ipu 11bOMY 3arajibHa KiIbKICTh TAKUX €JIEMEH-
TiB, SIK 1 XHI BUIH, Y KiIacu(ikalii KOKHOTO 3 Ha3BaHUX aBTOPIB CYyTTEBO
PI3HATHCA.

3okpema, JI. O. KpacaBunkoBa BUOKPEMITIOE IECATH CTOPIH MPOSIBY
MIPUBATHOTO JKUTTS, Cepell AKUX: 1) IHTUMHA — BU3HAYA€ 1HIMBIyaTbHICTh
0CcOo0U (HAPHUKIIAI, 3BHYKH); 2) TOOyTOBa — BHU3HAYAE YKIIa]l TOBCAKICHHO-
T0 KUTTS; 3) CiMeliHa — OXOIDIIOE CTOCYHKH Y CiM’1; 4) MalfHOBa — BH3HAUYa€e
MOPSIIOK 1 XapakTep KOPUCTYBAaHHS PEUaMHK; 5) KyJIbTypHa — BUSIBIISIETHCS
B OCBOEHHI JIIOAMHOIO TOCATHEHB KYJIBTYpH; 0) opraHizauiliHa — BUSBIIA-
€THCS y BCTAHOBJICHHI PO3MOPSIIKY HS, OOpaHHi MiCIsl HABYaHHS 41 poOo-
TH TOIIO; 7) CAaHITAPHO-TITi€HIYHA — OXOIUIIOE OCOOUCTY Tirieny; 8) 03110-
pOBYa — BUSIBISETHCS Y JIisIX, CIPSIMOBAHUX HA MiATPUMAHHS 370POB’SI;
9) cTopoHa 103BLILIS — OXOTUTIOE BIJIIOYMHOK 1 po3Bary; 10) komyHikamii-
Ha — BU3HAYa€ HE(OPMaIbHI 3B’ SI3KH 3 IPY3sIMHU, 3HAHOMUMH 1 T. 11.°

Ha mouarky 2000-X pokiB HaHOUIBII CTPYKTYPOBAHOTO ¥ PO3TOPHYTOTO
BUIIIAMY TaKui minxix HaOyB y mparsax H. I1. Jlempomkinoi. Ha mymky i€t
POCIHCHKOT TOCITI THHUII, IIPUBATHE KUTTS K COIliaIbHE SBUIIE CTAHOBIIATE
Taki CKJam0Bi’;

1. BayTpimmHs 1yxoBHa cdepa: a) CBITOIIA IFONUHH, CIIOCiO ii MUCIIeH-
Hs; 0) Bipa B bora, iHmi HaanpupoaHi cyocTanuii ado ii BiiCyTHICTb;
B) TOUKa 30py 0COOM MIO/I0 KOHKPETHUX MUTaHb; T') MEHTaJIbHI 310HOCTI,

' Eropos H. JI. JInynble HeumylecTBeHHbIe paBa 1 ux samura / H. JI. Eropos //
ITpo6eMbl COBEpIIEHCTBOBAHMA 3aKOHOMIATE/ICTBA O 3aLINTE CYOBEKTUBHBIX TPaXKJAHCKUX
mpas : 6. Hay4. Tp. / [0TB. pen. B. B. Byraes]. - SIpocmasns, 1988. - C. 26.

> Kpacapunxosa JI. O. I[ToHATHe U CHCTeMa INYHBIX, He CBA3AHHBIX C MIMYIeCTBEHHBIMY
IIpaB TpaXJiaH ((PU3IHUecKIIX /I1LI) B TpakaHckoM npase Poccniickoit Genepari : aBToped. auc.
Ha COMCK. y4eH. CTeIl. KaHJ. Iopujl. Hayk : cien. 12.00.03 «Ipakyi. mpaBo; MpeIpyHIMaTr.
[IpaBO; ceMeITHOe TPaBo; MEXAYHAp. 4acT. mpaBo» / Kpacaunkosa JTaprca OKTs6pueBHa ;
YpI'TOA. - Exarepun6ypr, 1994. - C.7.

> Manenna M. H. JInynble HemMyIeCTBEHHbIE IIPaBa I'PaK/jaH: IOHATHUE, OCYIeCTBIe-
Hue, 3amura / M. H. Manenna. — M., 2000. - C. 7.

*TlerpyxuH V. JI. JInunble TaiiHbl (4enoBeK u Bnactb) / V1. JI. Ilerpyxus. — M., 1998. —
C. 1L

*> Pomanosckuii I. B. IIpaBo Ha HeIPMKOCHOBEHHOCTD YacTHOI xu3uu / I. b. PomanoB-
ckmit. — M., 2001. - C. 64-65.

¢ KpacaBunkosa JI. O. JInuHas >kxu3Hb IpakiaH 1oy oxpanoii 3akona / JI. O. Kpacas-
gyykoBa. — M., 1983. - C. 16.

7 Nenewknua H. IT. HenpnkocHOBEHHOCTH YacTHOI >kn3HN, uto 910? / H. I1. Jlenew-
K1Ha // AgBoKaTcKas mpakTuka. — 2005. - Ne 2. - C. 37.
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PiBEHb 1HTEIEKTYaJIbHOTO PO3BUTKY; 1) KYJbTypHa CTOPOHA, B SIKiid BilO-
Opa)kaeThCsl OMaHyBaHHS JIIOJUHOIO JOCSTHEHb KYJIBTYpHU; €) MOUyTTS,
MpHUCTpacTi, OakaHHA, TOTPeOH 0COOM; JK) PHCH XapaKTepy; 3) MOMITHIHI
TIOTTISIINA 1 TIEPEKOHAHHS (K PI3HOBHI T «a@» 1 «BY).

2. Cepa MKOCOOUCTICHOTO CITUIKYBaHHSI 1 3B’sI3KIB: &) WIEHH CiM 1, po-
JIMHHI BITHOCHHH 1 3B’ I3KU; KOHTAKTH 1 CTOCYHKH B CiM’1; 0) 0COOMCTI KOHTaK-
TH i BIAHOCHHM 31 3HAHOMHUMH, IPY3MH, OJM3bKUMH JIIOIbMH; B) BITHOCHHH
IHTUMHOTO XapaKTepy, CEKCyallbHi 3B’ SI3KH.

3. OpranizariifHa ckirajoBa: a) 1aTu (HapOKESHHS, TPUHHATTS Ha PO-
00Ty, YKJIaJieHHs MITI00Y TOIIO0); 0) podecis; B) Miciie poOOTH, HaBYAHHSI;
I') MiCIle IPOXKUBAHHS, HOMeEp Telle(OHY; 1) WICHCTBO B KiIy0ax, maprisx,
IPOMAJICHKUX 00’ €IHAHHSIX TOIIO; €) MOOYTOBUH YKJIaI.

4. Menuko-dizionoriyaa cdepa: a) 30BHINIHICTB JIOAUHU; 0) 0cO0IH-
BocTi (izionorii; B) ¢pizuyHi # NCUXiYHI BIAXUICHHS, PO3JIaAH, XBOPOOU
PI3HOMAaHITHOTO IMOXO/DKEHHS W XapakTepy; I') CTABICHHs JIFOAUHHU JI0 CBOTO
3IIOPOB’s1, 30BHITITHOCTI, CAHITAPHO-TITI€HITHA CTOPOHA, 3aWHATTS CITOPTOM.

5. Cdepa moBeiHKY: a) 3BUYKH 0COOH, OCOOIMBOCTI MOBE/IIHKY B HOP-
MaJIbHUX Ta €KCTpeMajbHUX YMOBax; 0) JisiHHs, BAMHKA OCOOM B paMKax
BIJIHOCHH, SIKi HE 3a4inaroTh myomiuny chepy.

6. MaiiHoBa cdepa: a) HasBHICTb, NEPEIiK, KiJbKICTh MaliHa 0CO0H;
0) mKepena noxomy (3apobiTHA TIaTa, MOAapPyHKH, TOXO/H BiJl BHECKIB TOIIIO);
B) JDKepena, Cocoom, yac HaOyTTs MaifHa; T') pyX KOIITIB, iHIIIOTO MaifHa.

AHAJIOTIYHOTO TIJIXO/Y, aJie Y JAeI0 y3arajJbHEeHOMY BUIIISIL, TOTPH-
myetbes 1 [ B, PomanoBcebkuid. Lleii pocifickkuii aBTop, po3misAarody po3-
MAITTS CTOPiH OCOOUCTOTO JKUTTS, 3BOAMUTD 1X y I’ATh KiacU(pikamiitHux
rpym: 1) xono HeopMasbHOTO CHIKYyBaHHA (KOJIM 0co0a cama BU3HAYAE
KOJIO CTIJIKYBaHHSI, 3 KUM HOTO MiATPUMYBATH, a 3 KUM 1 IiepepBary; 2) BH-
MYIIIeH] 3B’ s3KH (KO 0c00a He B 3MO031 He BXOAWTH B KOHTAKT i3 30BHIIII-
HIM CBITOM HIOJI0 PO3KPHUTTS €IEMEHTIB CBOTO BHYTPIIIHLOTO CBITY);
3) BiacHe BHYTPIIIHIH CBIT JIOAMHU (BIACHI NEpEKUBAHHS, JyYMKH, Iepe-
KOHAaHHsI, MOOYT, A03BLILIA, X001, 3BHYKH, XapaKTep, JOMAIIHIN yKIIa,
cUMIIATii To1110); 4) ciMeiiHi 3B’ A3KH; 5) peNiriiiHi nepeKoHaHHs'".

Kracudikariist mposiBiB MpUBAaTHOTO KUTTS 32 IEBHUMH cPepamu KHUT-
TEISUTPHOCTI JO3BOJISIE HAM PO3KPUTH TaHUW TEPMIH SIK MUTICHAN COIIialTb-
HUI KOMIUIEKC 1 Hajjae OLTBII MOBHE YSIBICHHS PO TE, 1[0 MOXKE 3a4ilaTh-
Cs IPY OXOPOHI HEJIOTOPKAHHOCTI PUBATHOTO JKUTTs. Ta I came mpuBarHe
XKHUTTS IOCTA€E B [LOMY BUIMAAKY B O1IBII CTPYKTYpOBaHOMY, CHCTEMATH30-
BaHOMY BUIJISIIL.

! Pomanosckuii I. B. [TpaBo Ha HEIPUKOCHOBEHHOCTD YacTHOI ku3Hu / I. B. PomanoBs-
cxmit. — M., 2001. - C. 64-65.
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BonHouac mo3uiii KOXKHOTO 3 HAYKOBI[iB, 10 HAMAraloThCs HABECTH
MepeIiK eJIeMEHTIB IPUBATHOTO JKUTTS, HE 11030aBJICHI CyTTEBUX HEIOJIKIB.
[Tepeaycim, 3a BiICYTHOCTI 3araJlbHOTO BU3HAYCHHS MTPUBATHOTO KHUTTS,
TaKW# MiJXiJ He Ta€ 3MOTH BIJIIOBICTH Ha MUTAHHS PO Te, 10 3K 00’ €AHYE
BCI MTPOSIBH MPUBATHOTO JKUTTS B €JIMHE I[1JIe, IO € CIIIBHOTO MiX HUMH.
VY miacyMKy 1€ OPOMKYE 3arpo3y TOTO, 0, 3 OAHOTO OOKY, 10 CTPYKTYPH
TIPUBATHOTO XUTTS OYIyTh MOTYUCHI 3aiiBi, «IyKOPIiTHI» SIEMEHTH, a 3 IPy-
roro — IO 11032 MEXaMH yBaru MOXKYThb 3aJIUILIUTUCS YMMAJIO IHIINX IIPO-
sIB1B IPUBATHOTO XUTTSL. 3arajioM, BiACYTHICTb 3arajbHOT0, CHHTE30BaHOTO
MOHSTTS IPUBATHOTO KUTTSI CYTTEBO ITiABUILYE CTYIIHb Cy0 €KTUBI3MY IIPU
BU3HAYEHHI THX UM IHIIMX HOTro eneMeHTiB. He napMa y KOKHOTO 3 IPUXHIIb-
HUKIB TaKOTO IMiAXO/Y 3arajJbHUI NEepesiK acleKTiB NPUBATHOTO KHUTTS CyT-
TEBO PI3HUTHCS SIK 32 IXHBOIO KIIBKICTIO, Tak 1 3a Buaamu. Y . JI. [lerpyxina
eJIEMEHTaMH [IPUBATHOTO JKUTTS € TIeBHA Mipa MOXKIIBOI OBEIIHKH 0c0o0H,
toxi sk y H. I1. Jlenbommkinoi — 06’ extu indopmarii, a y I. b. Pomanos-
ChKOTO KyacudikalliiiHl TPyIy BKIOYAKOTh B3araji pi3HOPiAHI 00’ €KTH
(y mepuroMy BUIIQJIKy — TIEBHE KOJIO OCI0, Y JJpyroMy — IEBHi 3B’S3KH,
Y TPEThOMY — «BHYTPIIIHIN CBIT»).

Kiacudikamis H. I1. JlempomkiHoi, KpiM TOTO, Ma€ II¢ OAHY CYTTEBY
BaJly: BOHA IPYHTY€ThCS Ha BUax iH(opMarlii, sika BU3HAETHCS TIEPCOHAITb-
HOI0, OTOTOXHIOIOUM IpaiiBeci 3 mepcoHanbHUMU naHuMu. Hacnpasni,
JlaJIeKo He BCi MepCOHabHI JaHi CTOCYIOTHCSI IPUBATHOTO JKUTTS (30KpeMa,
JaHi Ipo NapTiiiHiCTh YM HasABHICTb OKPEMHUX BHUAIB MaiHa). o Toro
X TpaiiBeci He 0OMEXYETbCS MEPCOHANBHOIO 1H(OpMaIli€lo, a Ma€ HU3KY
1HIIMX acTeKTiB (TepuTOpialbHUl, QiI3UIHUHN TOLIO).

Binpuricts 3rajanux Buiie cnpod (MUHYIUX 1 Cy4acHUX) BU3HAYUTH
cepy MPUBATHOTO KUTTS MAKOTh JICIIO CITIJIbHE: YCI BOHU OSpyTh 3a OCHO-
BY IHCTUTYLIOHAJILHO-TTO3UTHBHUN IMiJXi]] 70 ii BU3HAYCHHS, TOOTO Hama-
raroThCs JOKAi3yBaTH 1 HA3BaTH IMEBHI Tany3i naHoi chepu. OnHak, siK
3acBiIUy€ aHaji3 mpailb, TPUCBIUYCHUX BUBYCHHIO PUBATHOTO YKHUTTSI, Je-
sKa CyHmepedHicTh 1 MPOoOiINbHICTh KOHIIETIIN 3aKylaleHa B caMOMY
IHCTHUTYIIOHATIBHO-TIO3UTHUBHOMY Triixosi. Ha3zBanwmii crioci® gpopmymroBan-
Hs neiHimii ToHATTS (IUTIXOM HaBeIeHHS OCHOBHUX O3HAK 1 CTOPIH SBHIIA)
10 JOCIIJKYBaHOT Kareropii HaBpsia 4 MOXe OyTH 3acTOCOBaHUI. AJpKe
cdepa MpUBaTHOTO JKUTTS BEJIbMH AUHAMIUHA, 13 PO3BUTKOM CYyCIIIBHUX
BiJTHOCHH BOHA NOCTiI{HO CTPYKTYPYETHCS 1 3MIHIOETBCS, TOMY 1IHCTUTYLIIO-
HaJbHI BU3HAYCHHS MOCTIHHO 3aCTapiBaTUMYTh 1 CYyNEPEUUTUMYTh OIUH
ofaHOMY. BU3HaueHHs MPUBATHOTO YKUTTA Yepe3 MepenideHHs Horo eneMeH-
TiB HaBPSJ UM JJO3BOJIUTH 3 A0COJTIOTHOIO TOYHICTIO 3’SICYyBaTh 3MICT MPH-
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BaTHOTO YKHUTTS, OCKIJIBKM BOHO 3aJIC)KHUTH BiJ] ICTOPUYHOTO MEPiOLY PO3BH-
TKY CYCIIJIbCTBA, IIAHIBHOI 1/1€0JIO0Tii, pelirii, piBHS PO3BUTKY KYJIbTYpH
i OaraThox 1HIIKUX 00’ eKTHBHUX (hakTopiB. 3aximHi nocmigauku @. Ap’ec
i I. JIa0i 11iJIkoM CJIyIIHO 3a3Ha4aroTh 13 bOTO MPUBOAY Take: «[IpuBarHe
JKHUTTS 32 CBOIM XapakTepoM He € JIAaHICTIO B odarky 4acis. Lle icropuy-
Ha peanbHICTh, KOTPY Pi3HI CYCIJIbCTBA TIAyMadaTh Mo-pisHOMY. Mexi
MIPUBATHOTO JKUTTS HE BU3HAYCHI pa3 1 HA3aBKIHU; PO3IMOILT JFOICHKOT -
SUTBHOCTI MiX TyOIIiYHOIO 1 IpuBaTHOIO chepamu € 00’ exToM 3MmiH. [Ipu-
BaTHE XUTTA Ma€ CEHC JIUIIE CTOCOBHO MyOIIYHOTO JKUTTS; HOTO icTOpis
nepeyciM — Ie iCTopist HOro BU3HAYCHHS .

Hpyruii miaxig 10 BUSHAYEHHS MOHSTTS IPUBATHOTO XKHUTTS MOJISATAE
y TIparHeHHI He MePeTiunuTH BC1 eIEMEHTH IPUBATHOTO XKUTTS, a BUOKpE-
MUTH HOTO HalOIIBIL CYTTEBY, KOHCTUTYIOIOUY O3HAKy UM JIEKiIbKa TaKHX
o3Hak. Takuii maxig He BUMarac OLIbII Y MEHII TOYHOTO 3a3HAYEHHS MEXK
IIPUBATHOTO KUTTA. M0ro IIpHGiYHMKH BBAKAIOTH, IO HEOOXIIHOCTI BKa-
31BKM BCIX MOXXJIMBUX CTOPiH MPUBATHOTO XHUTTA JIIOAHHUA HEMa€, — I
JIUIIE 3aXapacTUTh TOHSTTS MPUBATHOTO JKUTTS 1 MIBUIIUTH PU3HK IPO-
ranmuH. Hagite JI. O. KpacaBunkoBa Bu3HaBaja, M0 IS JIFOAMHHI BaXKIIUBI
OyIb-sKi CTOPOHU (acIeKTH) il 0COOMCTOTO JKUTTS, HE3JICKHO BiJl TTOCIHTI-
JOBHOCTI 1X IepepaxyBaHHsI i MPOSIBIB Y CYCIUIBHOMY JKHTTI?, a iX Hepesik
He Moke OyTH BHUEPITHUM, OCKIJIBKH JTFO/ICEKE OYTTS € Take )X pi3HOMaHIT-
He, SIK 1 BUSIBH JIFOICHKO1 1HTUB1AyaIbHOCTI.

Sk 3a3nauae . M. XyKoKoBa, «J1aTi BUYEPIIHE yHIBEpCcaIbHE HOpMa-
TUBHE BU3HAYCHHS MOHSTTIO «IIPUBATHE JKUTTSD» HEMOXIIMBO 3 OIVIALY Ha
0araToMaHiTHICTb IPEJMETA, a JOTiKa HOPMATHBHOTO aKTa BUKIIIOUA€E HOTo
CIIPSIMOBAHICTh Ha OyIb-SKUIl «OKPEMUH BUIAJ0K» . AHAJIOTIYHY TyMKY
BHUCIIOBIIOE i ykpaiHchkuii nuBinicT P. O. Credanuyk: «Ilonpu BaxIUBIiCTh
BKa3aHUX CTOPiH OCOOHMCTOTO KHTTSI JJIsl HOTO CHCTEMHOTO PO3YMIHHS, MU
BB@)KA€EMO, 1[0 CaM MiJAXiJ, SKUH OU I'PYHTYBABCs JIMIIE HA BUCBITJICHHI
TIOHSITTSI «OCOOKCTE KUTTSD» 32 paXyHOK BU3HAUCHHSI 1Or0 OCHOBHUX CTOPIH,
€ 0e3MePCIIEKTUBHUM, OCKUTBKH TaKUX CTOPIH Y pO3yMiHHI BKa3aHOTO I10-
HATTS. MOXKE OyTH Oe3miun?,

! A history of private life: Vol.V. Riddles of identity in Modern Times / gen. ed. Pf. Aries,
G. Duby. - Harvard : Belknap Press, Harvard University Press, 1994. - P. 3.

? KpacaBunkosa JI. O. JIndyHas >KU3Hb I'paXkaH II0J oxpaHoit 3akoHa / JI. O. Kpacas-
yykoBa. — M., 1983. - C. 16-17.

* Xy»xokoBa 1. M. Peanusanysa npaBa Ha HEIIPMKOCHOBEHHOCTD YaCTHO >kusHM B Poc-
cuiickoit epepanuu / V1. M. Xysxokosa. — CII6., 2006. - C. 10-11.

* Crepanuyk P. O. Ocobucri HemariHOBI TpaBa isndHMX 0Ci6 (MOHATTA, 3MICT, cucTeMa,
0CO6MMBOCTI 37iiiCHeHHs Ta 3axucTy) : MoHorpadis / P. O. Credanuyk. - K., 2008. - C. 476.
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[lepeBaskHa OiBIIICT MPUXUIBHUKIB TAKOTO MiIXOAYy BU3HAYAIBHOIO
XapaKTEPUCTHKOIO MPUBATHOTO XKUTTS PO3IISIAI0TH aBTOHOMIIO Cy0’€KTa,
HEITiIIOPSAKOBaHICTB 1i€T chepr KUTTEMISITHHOCTI 0c00H Oe3MocepeIHbO-
My KOHTPOJIO 3 OOKYy JepyKaBHUX OpraHiB, IPOMaJCbKUX 00’ €IHaHb, HIIUX
0ci6. OHUM 13 TIepIIMX y BITYU3HAHINA HAYII I1F0 TyMKY BHCIOBUB A. 1. Jle-
HUCOB, SIKMI BU3HAYaB NMPUBATHE XKHUTTS K «cepy 1HAUBINYaTHHOTO
cnocoOy 3aJ0BOJICHHS MaTepialbHUX 1 JYXOBHUX MOTPEO JIOOUHU MPH
3aralibHii 71 00YMOBJICHOCTI CYCHITBHUM XUTTAMY . «SIKIII0 MU 3BepHEMO-
Cs1 10 KOHCTUTYIIHHOTO MpaBa, — MPOJIOBKYE 10 TYMKY Cy4acHHUH pociid-
cekuit nocnignuk b. H. KagnikoB, To mpuBaTHE )KUTTS — L€ CyBEPEHITET
OKpeMO1 JIFOWHH, TPOMa ITHIHA BiJ Aep’KaBH, CYCIIILCTBA, BiJl IHIITNX JIFO-
nei. Le ii He3a1e)KHICTh BiJ] yCIX 1HIIUX Cy0’€KTIB, aJie IPU PO3yMiHHI TOTO,
110 BCi iHII TPOMAISIHU TaKOXK MAlOTh CBOI CyBepeHITETH»?. 3a CIIOBaMH
H. JI. IlymkaproBoi, mpuBaTHa cepa — 1e Ta cepa KATTA i mMooyTY,
KOTpa 3aJIeXKHTh BiJ| iH,Z[I/IBiJJ;yaJII)HI/IX MIPUBATHUX pimeHI)3 M. €. HeTpoc;[H
iz TPUBATHHM XKHTTAM po3ymie C(bepy 0COOUCTHX, IHTUMHHUX, CIMEHHHX,
MOOYTOBHUX Ta HIIMX BIJTHOCHH MIX JIFOIBMH, «KOTpa KOHTpOJ'I}O€TLC$I ca-
MHM iHIHBIJOM, TOOTO € BUTLHOIO Bijl 30BHIIIHBOTO BILTHBY»”.

[IpuBaTHE KUTTS LHEHTPOBAHE HABKOJIO JIIOIWHH, HAAIJICHOT SIKOCTSIMU
CyO’€KTHOCTI i 0COOMCTOCTI, JIFOIUHH, 5IKa POOHTH BUOIP CTHITIO KUTTS, JPY3iB,
naptHepiB. Cdepa MpUBaTHOIO KUTTS MIOCTAE B Cy4aCHOMY CBITI, Au()epeHITi-
HOBaHOMY Ha PI3HOMaHITHI «CaMO3aKOHHD» CEpH, CBOEPITHUM «3aTI0BITHIKOM
cy0’ekTHOCTI». Bin/BoHa 00MparoTh CBOIO 1IEHTHYHICTH, HAMATralOYNCh BIIH-
THCS B T€ YH IHIIIE CITIBTOBAPUCTRO, CBIJIOMO IJIAHYIOTh CBIiH IMiJIK, CTBOPIOIOTh
AHTYPaX, PSKUCYIOTh JKUTTEBUH LIUTSIX, BIPSTYH, 110 B JKHTTI, K y JOOPiii Im’eci,
HEMae HIYOoro BHUIIAAKOBOTO. [Ipy iboMy (QyHKIIIO BHOPSAKYBaHHS JKUTTS,
HaJIaHHSI CEHCY CBITOBI i ICHYBaHHIO CaMOi JIFOIMHHU CHOTOHI 9acTo Tiepedupae
Ha cebe He TUIbku Po3yMm, a i ecTeTH4He TOYyTTSL.

OpuH 13 POBITHUX POCIHCHKUX YUEHUX Y Tajy3i KOHCTUTYIIHHOTO
npaBa M. B. barnait — po3misigae aBToHOMIIO ¢y0’ekTa y cepi mpruBaTHO-

! Tenncos A. V. O6uiast cuctemMa conmanuctnieckoit gemokparuu / A. V1. [lenncos. —
M., 1975. - C. 176.

? Kapankos b. H. K Bonpocy o oHsTin «4acTHOI )XusHm» yenoseka / b. H. Kagunkos //
MexpyHap. my6mmaHoe 1 9acTHOe mpaso. — 2007. - Ne 1. - C. 67.

* Ilymkapesa H. JI. YacTHast )kusHb 1 Impo6eMa IOBCeTHEBHOCTI I71a3aMIU HCTOPUKA :
TEKCT JOK/Tafla Ha KoHpepeHun «J/leMorpadudeckas MOJGepHU3alMsA, YaCTHAA KU3Hb
M UJEHTUYIHOCTb B Poccun» [EnexTpoHHmit pecypc] // OnekrpoHHas Bepcus OoieTeHs
«Hacenenne n obutectBo». — Pexxum goctymy: http://www.demoscope.ru/weekly/knigi/
konfer/ konfer_017.html

*TTerpocsan M. E. Uto Takoe HENPUKOCHOBEHHOCTD yacTHO >kusHn? / M. E. Tlerpocsan
/] TIpaBo3amuTHuK. — 1995. - Ne 1. - C. 49.
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IO KUTTS Y HEPO3PUBHOMY MO€HAHHI 3 IPAarHEHHAM BTAEMHUYHUTH 1[I0
cdepy. Bin 3a3Hauae, 110 3MiCT IPUBATHOTO JKUTTS «CKIIAJAIOTh Ti CTOPOHH
0COOMCTOTO YKHTTS JIFOJIMHU, KOTPi BOHA B CHITy CBOET CBOOOAN HE Oaxkae
pobutn HagbaHHAM iHIKX. Lle cBoepigHumii cyBepeHiTeT 0coOu, 10 03HaYa€e
HEIOTOPKAHHICTb 11 «CEPEAOBUILA ICHYBaHHSD». Y JaHOMY BHUIAIKY Ta€EM-
HUIIS Bi;[06pa>1<ae TMPUPOJIHE MPATHEHHS KOKHOT JIIOJIMHU MaTH BIIACHUH
CBIT IHTUMHUX 1 AIJIOBUX 1HTepec1B NPUXOBAHUI Bijl 4y’KUX Oouei»'. AHa-
JIOTTYHHUH MiAXiza TPOCTEHKYETHCS 1 B AucepTraniiHOMy JOCITIDKEHHI yKpa-
fHCchKOro koHcTUTyIioOHAicTa B. C. CuByxiHa. Ha aymky 115010 aBTOpa,
ocobucTe (MpUBaTHE) KHUTTS, 3 OAHOTO OOKY, € MOCTIHHO (PYyHKIIOHYIOUOIO
B3a€EMOJIIEIO COLIAILHUX Ta O10JIOTTYHHUX SIBHIL, 0OCTABUHM SIKOTO JIFOIMHA,
y cuiy cBo€i cBoOonu, He Oakae pOOUTH HAZAOAHHSM IHIINX, — BBaXKae
TaEMHUIIEIO, BiTOOpaXkarouu y Takui crocio mpupoaHe IparHeHHs KOKHOT
JIIOMIMHY MaTH BIIACHUH CBIT IHTMMHUX 1 UTOBUX 1HTEPECiB, IPUXOBAHHIA
BiJ] Uy)KHX OYE€H, a 3 Ipyroro — ¢opMa iCHyBaHHS JIFOJMHU Y CYCIIiJIbCTBI,
3aB/ISIKU AKili OCTaHHS BTLIIOE BIACHY 1HIUBIIyalbHICTB, 1110 IIepeOyBae i/
OXOPOHOIO 3aKOHY".

[IparHeHHs1 KOXKHOT JTFOAWHI BTAEMHHUYHUTH CBOIO IIPUBATHY cepy 3Ha4-
HOIO MipO0 00’€KTUBHO 3yMOBJICHO THUM, IO 11 ONPHJIIOJHEHHS MOXKe
3poouTH JIFOIUHY 0€33aXUCHOI0 Tepe]l IHIUMU JIFOABMHU 1 CYCIiTBCTBOM
y uiniomy. Ha 110 0co0nuBiCTh PUBATHOTO KHUTTS LIJKOM CIPABEINBO
akueHtytoTh yBary O. JI. Kpacasunkosa ta . B. CmonbskoBa. Ha qymky mux
aBTODIB, IPUBATHE KUTTA — II€ «cepa HAMOLIBII AeTIKATHAX 1 ICUXOJI0-
riYHO Bpa3JMBUX BiJJTHOCHH, 11O IPYHTYEThCS Ha JIIOJACHKOMY €CTBi
¥ OB’ A3aHUX 31 CBOOOI0I0 0COOM»’.

Crip Big3HAUNTH, 110 JBOMA HAa3BAaHMMH I1IXOaMHU O BU3HAUCHHS
MIPUBATHOTO JKUTTS HAYKOBA JyMKa HE OOMEXKYEThCS. Y ClielialbHii JiTe-
parypi npuBaTHe (0OCOOMCTE) KUTTS BU3HAYAETHCA SIK (Di3MYHA 1 JyXOBHA
cepa OyTTS JIIOAUHU, IO KOHTPOIFOETHCSI CAMHUM 1HIIUBIZOM, TOOTO BiTbHA
BiJI CIIPSIMOBAHOTO 30BHIITHBOTO BIUIUBY"; OKPEMHH MIPOSIB 0COOHUCTOT CBO-

! Barait M. B. Koncrurymmonsnoe npaso Poccniickoit @enepanui : yd4eOHIK J1A BY30B
/ M. B. Barmait. - M., 2001. - C. 181.

2 CuyxiH B. C. KoHcTuTy1iiiHe TpaBo MIOAMHM i POMafiAHIHA Ha HEBTPYYAHHA B IX
ocobucre i ciMeriHe )XUTTA Ta JOTO 3abe3NedeHHsA OpraHaM BHYTPIllIHIX cripaB YkpaiHu :
TMC. ... KaHJ,. 1opujl. Hayk : 12.00.02 / Bmagucnas Cepriitosuy Cusyxin. - K., 2007. - C. 75.

? KpacaBunkosa JI. O. JIndyHas >KU3Hb I'paXkaH II0J oxpaHoit 3akoHa / JI. O. Kpacas-
4ynkoBa. — M., 1983. — C. 17; Cmonbkosa V. B. IIpo6ema TaitH B yTOJIOBHOM CY[{OIPOU3-
BOJICTBE : JIUC. ... IOKT. Iopuj. HayK : 12.00.09 / Cmonbkosa Vpanza Bsayecnasosna. — Vp-
KyTcK, 1998. - C. 55.

* Camopin A. H. HeoTopkaHHICTb 0COOMCTOrO SKUTTA TIOVHY AK IPUHLIUII KPYMiHa Ib-
Horo nporecy / A. H. Camonin // Bich. Opec. in-Ty BHYTp. ciipaB. — 2004. - Ne 1. - C. 123.
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0oy, sika J03BOJISE JIIOAMHI yCAMITHIOBATHCS, CIIIKYBaTUCh 13 OJM3bKUMH
iif ocobamMu Ta caMOBHpaXKATUCS 110332 MEKaMHU BUKOHAHHS CITY>KOOBHX
000B’s13KiB'; YaCTHHA JIFOICHKOTO OYTTSI, sika Mae OyTH BIILHOIO Bl CTOPOH-
HBOTO BTPYYaHHS Yepe3 CBil BUKITIOUHO OCOOHMCTICHHH, BHYTPIIIHIN XapaKTep
1 3HAYYLIICTh [UIs iHauMBiAa? Tomo. Ha myMKy yKpaiHCHKOTO KOHCTUTYIIIOHA-
micta B. C. CuByxiHa, CIIiJIbBHUM y HaBeJICHUX BU3HAUYEHHIX O0COOMCTOTO
JKUTTS € Te, M0 IS cpepa JIFOICHKOTO OyTTS € OKPEMHM ITPOSBOM OCOOUCTOT
cB0OOIH, SIKa BiJIbHA Bijl Oy/Ib-sIKOTO CTOPOHHBOTO HANPABIISIFOYOrO BILUTUBY
(Y T. 4. mpaBOBOI0), OJIHAK TIOBMHHA MATH TPABOBE 3a0€3MCUCHHS’.

Ha Hamr momisi, nonryk onTHMaIbHOTO BU3HAYEHHSI TPUBATHOTO JKUT-
TSI JTFOMUHU TOTUTHHO TIOYMHATH 13 CAaMOT CEMaHTHKH CIIIB <CKUTTSD» 1 «IIpH-
BaTHUI». CTOCOBHO BHIOBOTO TIOHSTTS «IPUBATHE KUTTSD» POAOBUM € I10-
HATTS «KUTTs». CIOBHUK.Net — HAWMOBHIMINN Ta HalaKTya bHIIIUN
yHIBEpCaIbHUH TIyMauHUH CIIOBHUK YKpaiHCHKOT MOBH B Mepexi [HTep-
HET — HaBOJIUTb OJpa3y JECSTh 3HAYCHb CJIOBA KUTTs»: 1) Buia dopma
iCHyBaHHS Martepii; 2) cTaH JKUBOTO OpraHi3My B CTaJlii pO3BUTKY, 3pOCTaH-
Hs1; 3) mepiof] iCHyBaHHS KOro-HeOy/Ib; BiK; yce IepeKuTe, 3p00JIeHe JTIOIH-
HOIO 32 Yac i1 icHyBaHHS; 4) croci0 iCHyBaHHS KOro-HeOyb; 5) JKuBa ic-
TOTa; 6) MOCH TOpoTre, HeoOXiTHE, BAXKIINBE; 7) TIPOSB (PI3UIHUX 1 TyXOBHUX
CHWJT )KMBUX ICTOT; 8) MOXKBABJICHHS, PYX, MOCUICHHS JiSIbHOCTI JKUBHUX
icTOT; 9) CyKYIHICTB SIBHIL, 110 XapaKTepU3YIOTh ICHyBaHH:, BU3HAYAIOTh
PO3BUTOK yoro-HeOyb; 10) Te, mo peanbHoO icHye; aiiicHicTh*. Cepen Ha-
BEJICHUX BapiaHTIB HAHOUTBII MPUHHATHAM Y KOHTEKCTI HAIIIOTO JTOCITiHKEH-
HS BUIJISIZIAE JIEB’ATE: sKUTTS K CYKYIHICTh SIBULL, 0 XaPAKTePH3YIOTh
icHyBaHHSI, BU3HAYAKOTH PO3BUTOK JI0AuHu. CaMe B IbOMY 3Hau€HH1
BHUKOPHCTOBYETHCSI BOHO 1y CIIOBOCIIONYYEHHI «IIPUBATHE KHUTTSI».

Bix pomoBoro MOHSTTS «OKUTTS» TepeleMo 10 HOTO BHIOBOTO TIPOS-
BY — JKUTTS IPUBATHOTO. 3ragannii Buie CIOBHUK.NEt MiCTUTD Taki 3Ha-
YEHHSI CJIOBA «IPUBATHHI»:

1) sikuii HaJIeKUTH OKpeMiit 0co0i (ocobam): a) He JAepPIKaBHUIMA, HE CyC-
MUTEHHUHN; O) KU yTPUMYETBCSI KOIITOM OfIHi€T a00 KiIBKOX 0Ci0; B) TIOB’5I-

! Tlerpyxus V. JI. JInanble TaitHbl (denoBek u BmacTs) / V1. JL. Iletpyxun. — M., 1998. -
C. 14.

*[Tonropauxas H. C. Peanusanusa KOHCTUTYLMOHHOTO IIPaBa Ha HEIIPUKOCHOBEHHOCTD
YaCTHOI )KM3HU: TEOPUA U TMIPAKTUKA : AUC. ... KaHJ. opuf. Hayk : 12.00.02 / Haranmps Cep-
reeBHa Ilonropankas. — CII6., 2004. - C. 12.

* Cusyxin B. C. KoHcTuTy1iiiHe IpaBo MOAMHM i pOMafisHIHA Ha HEBTPYYaHHA B IX
ocobucTe i ciMeitHe )XUTTS Ta iOr0 3abe3MedeHHs OpraHaMyl BHY TPIllIHIX cIpaB YKpaiHu :
TWC. ... KaHJ,. Iopuj. Hayk : 12.00.02 / Bmagucnas Cepriiiosny Cusyxin. — K., 2007. - C. 68.

* CnosHuk.net : ITopran ykpaiHcbKol MOBU Ta jtiteparypu [EnexrponHuit pecypcl]. —
Pexxum pocrymy: http://www.slovnyk.net/ 2swrd=%E6%E8%F2%F2%FF&x=52&y=20
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3aHUH 3 IHAUBIIyaTbHUM TOCIIOAAPIOBAHHIM, BOJIOJIE YNM-HEOYIb 1H/IH-
BiJlyaJibHO;

2) sIKUH CTOCYEThCSI OKPeMOi 0codOu (0¢i0): a) 0COOMCTHIA; HE TIOB’ I3aHUI
31 CITY»00BOI0 200 CYCHIILHOO JISUTHHICTEO; 0) SIKUiA He Mae O(illiiHOIo 3HaueH-
Hs1; B) HE JIUTOBHI; T) SIKKiA 00CIIyroBy€e OKpeMy 0co0y (0¢i0) a0 BUKOHYEThCS
11032 JIep>KaBHOIO CITY>K0010; 1T) SIKUI He TiepeOyBae Ha JIep KaBHIN CITyKOi.

3Biacu npusamue scumms — ye CYKYNHICMb A8UlY, AKI Xapaxmepusy-
H0Mb ICHYBAHHS, BU3HAYAIOMb PO3BUNOK JHOOUHU AK NPUBAMHOL 0COOU.

J11s1 3’ sicyBaHHSI CIIPaBKHBOTO CEHCY TIOHSTTS «IIPUBATHE KUTTS» HEOO-
X1THUT KOMIUTEKCHUH aHalli3 yCiX HaBEJICHUX TIIyMaueHb, BUSBICHHS BChO-
ro, U0 € NPUHAHATHUM I IXHBOI XapakTepucTuku. [IpoBenenuii Hamu
aHaJIi3 1 moAajbllle BUKOPUCTAHHS 1HIYKTHBHOTO METOY Ja€ 3MOry chop-
MYJIIOBaTH TaKe BU3HAYEHHS IPUBATHOTO KUTTS: «/Ipusammue scumms — ye
chepa scummedisibHOCmi THIOOUHU, W0 ABTISAE COO0I0 CYKYNHICIb S8UWY, 5IKI
Xapaxmepu3zyioms iCHY8AHHS I GUZHAYUAIOMb PO3GUMOK TIOOUHU SIK NPUGAm-
HOI (nepeciunoi) ocobu, cmocyromocs minibKu ii, He n08 s3aHi 3 BUKOHAHHAM
Helo nyOniuHUX QYHKYIU | UTYYEHT 3 NOS 30PY SPOMAOCLKOCTILY.

Hagenene Hamu BU3HAUCHHS TIEPEKITUKAETHCS 3 TS(DiHIIIEI0 PUBATHOC-
Ti, siky HaBomuTh O. M. Manyiinos. «I i mpuBaTHICTIO, — ITHIIIE TIEH BiTOMIi
POCIHCBKHIA aHTPOIIONOT, — MU PO3YMIEMO T10JI€ BiTHOCHH, KOHTAKTIB, peuei
(y ixHix QyHKIIAX 1 3HAUCHHSAX ), B TKOMY aKTOPH BUCTYIIAIOTh B IHTEPAKITIIO
SIK YHIKaJIbHI IEPCOHU, TIPH IbOMY iXHi CTaTyCH, 110 OTPUMaHi B iHIIINX MOJISIX
1 € mpoayKTOM cepiiiHOCTi (K i1 po3ymie XK. Boapiiisp), He € peneBaHTHUMH
JaHiil iHTepaKIii, BiIOBIIHO, iITHOPYIOTECs»' . [IpoTe, Ha HaIll OIS, TIpHU-
BaTHE JKUTTSI HE MOXKHA 3BOJJUTH JI0 BiTHOCHH. Byib-sIKi BiTHOCHHU mepea-
0auaroTh HasIBHICTH HE MEHIII SIK JIBOX CY0 €KTIB (aKTOPIB), TOAI SIK PHBATHE
JKUTTS I[LOTO 30BCIM He Tiepeioadae. bibiie Toro, 3a TaKOro Mijaxomy 3i cde-
Y IPUBATHOTO KHUTTS BHSIBIISIOTHCS BUTYYSCHHMHU TaKi BaXKIIUBI MPOSBH
[IPUBATHOCTI, SIK YCAMITHEHHS YU BEACHHS OCOOMCTHUX IOJACHHHKIB, 3 KUX,
BJIACHE, ¥ IMOYaIOCs I0puInIHe 0DOPMIICHHS ITpaiBeci.

Tomy OLTBITT KOPEKTHO B TaHOMY BHIIAJIKy BECTH MOBY came Tpo «cdepy
KHUTTESLTBHOCTI, IO BKITIOYAE B ceOe MTOBE/IIHKY 0COOH SIK Y MEeXKaX BITHOCHH
3 IHIMMA 0cOOaMH, TaK i 1032 BiTHOCHHAMH. bibIlie Toro, npyu BU3HAYEHHI
MEX MPUBATHOCTI TOJIOBHUM € HE CTUTHKH BHJI KOHTPAreHTIB UM pedeH, STKuX
CTOCYETBCS IOBEAIHKA 0COOU, CKUIBKHM METa TaKo1 MOBEIIHKH Ta CTaTyc (POoJib)
ocobwu mipu 1i 3ailicHenHi. [ToBeninka ocobu y cdepi MpUBaTHOTO KUTTA (SIK
aKTUBHA, TaK 1 MTACHBHA) CIPSIMOBaHA Ha peai3awito ii 0coOUCTHx, a He rpy-

! Manyitnos A. H. TIpakTku IpMBaTHOCTY B I0)KHOPOCCUIICKOM certe (Keiic-cTamm) /
A. H. Manyiinos // Aurpomnonorndeckuit dopym. — 2007. - Ne 6. - C. 181.
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MOBUX YH 3aralbHOCOLIAIbBHUX MOTPeD, 1 BUCTYIa€ BOHA IPU LbOMY SIK YHi-
KaJIbHa OCOOUCTICTb, @ HE MPEJICTAaBHUK MEBHOI COLIAIIBHOI TPYIHU UM BCHOTO
corriymy. BiiroBiiHO, i 1IEBHI KOHTAKTH i pedi BUCTYTIAOTh €JIEMEHTAMU TIPH-
BaTHOT'O YKUTTS TUTBKH SIK IPEAMETH, 110 TIepeOyBarOTh ITiJ1 BIUIMBOM BiJIITOBII-
HOI ITOBE/IIHKKM 0COOH, TOOTO 3a0€311eUyIOTh KUTTEAISIIBHICTH 0COOU SIK HEI0-
BTOPHOI 0COOMCTOCTI, 1030aBIEHOT TPYIOBUX Y1 3arajbHOCOIIAIHBHUX PHUC,
CTPUSIOTH peaizallii CyTo MPUBATHUX IHTEPECIB OCOOM.

CdopmysiboBaHe HaMU BU3HAUEHHS Ma€ 3arajibHOCOLIaIbHII XapaKTep,
a TOMy JUIsl YCIIIIHOTO BUKOPUCTAHHS B IOPUCIIPYACHLIT OTpedye «TpaH-
CKPUMIIi1» Yepe3 MeBHi IOpUANYHI Kareropii. Sk BijoMo, IpaBo peryioe
HaWBaXXJIMBILI CyCHJIbHI BiTHOCHHU, TOMY W «IOPHIN30BaHE» MOHSTTS
MPUBATHOTO JKUTTS Ma€ Ha/JaBaTUCs Yepe3 BU3HAUCHHS TUX CYCHIIBHHUX
BIIHOCHH, SIKi HaJeXarThb A0 Li€i chepu uu, NpuHAWMHI, TOPKAIOThCS .
BianoBigHo, BU3HAYCHHS PUBATHOIO JKUTTSI HA0YBa€ TAKOTO BUIIISIY:
«lIpusammne scumms K npeomem npagogo2o GNIUGY — ye cucmema cyc-
RITLHUX GIOHOCUH, WO XAPAKMEPU3YIOMb ICHYEAHHS | 6USHAUAIOMb PO3GUMOK
MIOOUHU K Npueamuoi (nepeciunoi) ocoobu, cmocyromocsa miibku ii, He
Nno8’sA3aHi 3 BUKOHAHHAM Helo NYOITYHUX DYHKYIU, SUTYUEeHT 3 NOJsL 30PY
2POMAOCLKOCI Ul IK MAKI OXOPOHAIOMbCA | 3aXUUAIOMbCS NPAGOMN.

Jlo ocHOBHMX (FOPUANYHO 3HAYYIIMX) O3HAK IIPUBATHOTO JKUTTS Ha-
JIeKaTh:

1. Couianbuuii xapaktep. [Ipo npuBaTHe JKUTTS SK aHTHIIOL ITyOIi4HO-
IO € CeHC BECTH MOBY TUIBKH B YMOBAX JIFOJICBKOTO CYCIIJILCTBA.

2. IlepconidikoBanicTs. [IpuBaTHE JKUTTS CTOCYETHCS TITBKH KOHKPET-
HOT1 0cOo0M, HEPO3PUBHO MOB’sI3aHE 3 HEIO K MPEICTABHUKOM JIIOACHKOT
CHUIBHOTH.

3. HeponboBuit xapakrep. Y Oylb-sKHX BiJHOCHHAX, IO CKJIAJa0Th
MPUBATHE KHUTTSI 0COOM, BOHA BUCTYIIAE HE K MPEJICTABHUK MEBHOI COIIi-
QIBHOT TPYITM UM BUKOHABEIIh MIEBHOT COIIANILHOI POJIi, a SIK HEMOBTOPHA
OCOOMCTICT 13 BTACHUM BHYTPIIIHIM CBITOM.

4. I'omonenTpusM. IlpuBaTHe >XUTTS KOHLEHTPYETHCS HAaBKOJIO BiAIIO-
BiJTHO{ JIFOMIMHY, M€ 1HIUBIAYATICTUYHY CIIPSIMOBAHICTb.

5. HemyOmiunmii xapakrep. [ IprBarHe )UTTS He 3HAE BITa /IH-TTIIOPSIKYBaHHS,
L€ LIApHHA «IIPUBATHOTO CYBEPEHITETY» KOHKPETHOT OCOOH.

6. HermacHwuii xapakrep. BizoMocTi mpo Ti uM iHII aCIIEKTH IPUBATHO-
r0 )KUTTA 32 3arajlbHUM HPaBUIIOM BHIIYYEHI 3 MOJISl 30pY IPOMaICHKOCTI.
SIKi acrieKTH CBOTO MPUBATHOTO JKUTTS, B AKOMY 00CS31 Ta B IKMI MOMEHT
poOuTH HaO0aHHSIM I'POMAJICHKOCTI, 32 BIIACHUM PO3CYIIOM BHU3HAYa€ BU-
KJIFOYHO cama ocoba.
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7. BigcyTHicTh colianbHOI 3HAYYIIOCTi. ACIIEKTH IPUBATHOTO KHUTTS
HE MaloTh CyTTEBOTO 3HAYEHHS JUIs CYCIIIBCTBA 1 JepXKaBH 1, AK Taki, HE
HiAJISTaloTh TPAaBOBOMY PETYIIIOBAHHIO, a MOTPEOYIOTh TUIBKU IIPABOBOTO
3a0e3neueHHs (OXOPOHH 1 3axXUCTY). BiAMOBIIHI IIHHOCTI Ta MOJIEINI T0-
BEIIHKH 30BCIM HEe 000B’SI3KOBO MAIOTh MOAUISATUCS IHINUMHA YiICHAMU
CYCIIbCTBA YU FPOMAJSTHAMH .

8. FOpunndaHa paBOMIpHICTE UM, TPUHARMHI, HEHTpaIbHICTE. [1oBe-
JHKa JTIOAWHH Y c(epi BIACHOTO MPUBATHOTO KUTTS HE IOBUHHA CYTIEpEeUH-
TH NIPABOBUM NPUTIHCAM, TIOCSTATH Ha MpaBa 1 CBOOO/IM IHIIKX 0Ci0, Y TOMY
YHCIi HE TIOBUHHA BTPyYaTHCS Y PUBATHE XKUTTA 1HIIHNX 0Ci0. BunHeHHs
MPOTUIIPABHUX il y MeXax MpUBaTHHUX (i HABITh IHTUMHUX) BIJIHOCHUH
ABTOMAaTHUYHO TICPEBOAMTS I1i BITHOCUHU B pO3PS IIPABOBHUX 1 TATHE 3a CO-
000 IOPUIUYHY BiJIOBIJAIBHICTS.

Kareropisi «lipuBaTHE KUTTS» HE Ma€ IOPUIUIHOTO 3MICTY; MPABOBE
PEryIIOBaHHS JIMIIE BCTAHOBIIIOE MEXI 11 HETOTOPKAHHOCTI] («IIPUBATHOCTI»)
1, BIJIMOBITHO, MEXI JIOIYCTUMOTO BTPYYaHHSI, JTOCITIDKCHHS IKUX € TIep-
CHEKTHBHHUM HANPSIMOM IMOJANBITNX A0CTIKeHb Y Iii chepi.

Cepérun B. YHacTHas KM3Hb KaK 00beKT KOHCTUTYIIHOHHOIO NpaBa HA
HENMPHUKOCHOBEHHOCTh YAaCTHOM KU3HU

[IpennpunsTa NONbITKa CUCTEMHOM, pa3BEPHYTON XapaKTEPUCTUKU COAEpHKa-
HUSL 1 00beMa TpaBa Ha HEIIPUKOCHOBEHHOCTh YAaCTHOM JKM3HU (TIpaiiBecH) Kak
OJTHOTO U3 OCHOBHBIX IIPaB 4eI0BeKa U TpakaaHnHa. CaenaH BBIBOJ, YTO YaCTHAs
YKHM3HB KaK 00BEKT ITPaBOBOTO BO3/ICHCTBHSI — 3TO CUCTEMA OOIIECTBEHHBIX OTHO-
LICHUH, XapaKTePU3YIOIINX CYIIECTBOBAHUE U OMPEACISIOIINX Pa3BUTHE YeIO0Be-
Ka KaK 9aCTHOTO JIMIIA, KaCaIOIINXCS TOJIBKO €T0, HE CBSI3aHHBIX C UCIIOIIHEHUEM
UM IIyOIUYHBIX (YHKIHUH, U3BATHIE U3 MO 3pEHUS OOIIECTBEHHOCTH H, KaK
TaKOBBIX, OXPAHAEMBIX 1 3alUIAEMBbIX IIPABOM.

Knrwueswvie cnosa: npaBa 4enoBeKa, YaCTHAs )KU3Hb, IpaliBECH, HETPUKOCHO-
BEHHOCTb YaCTHOMH KU3HHU.

Seryogin V. Private life as object of constitutional right to inviolability of
private life

An attempt of the system, developed description of the content and scope of the
right to inviolability of private life (privacy) as a fundamental rights of human and
citizen. Concluded that the private life as an object of legal action — a system of
social relations that characterize the existence and determine the development of man
as an individual, related only to its non-performance of his public functions, which
are excluded from public view and, as such, protected and protected by law.

Keywords: human rights, private life, privacy, inviolability of private life.

' Merpumnn O. ['poMaasHCbKE CYCIIBCTBO — MAIPYHTS GOPMYBaHHS MPAaBOBOI Aep-
skapu B Ykpaini / O. [letpumnun // BicH. Akan. npas. Hayk Ykpainu. — 2003. — Ne 2-3. —
C. 160.

62



Ykpainceka KoHcmumyuyia y ceimni npobnemu eapmoHizayit... B. Hesidomuti

VK 342.4(477) B. Hegidomuii, KaHZUAAT OPUAUIHAX
HayK, TOJIOBHIII KOHTPOJIEP-AUPEKTOP Jie-
[apTaMeHTy 3 IUTaHb 0OOPOHM Ta IIPaBO-
OXOpOHHOI JisfimbHOCTI PaxyHkoBoi namatu

Ykpaincpka Koncturynis y cBitri npo6memn
rapMOHi3anii Hal[iOHaTbHOTO Ta €BPOIEIICHKOrO0 IIpaBa

BbararormmanoBi iHTerpaIiifHi IPOIIECH, IO BiIOYBaIOTHCS B CYIaCHOMY
CBITI, 3 OTHOTO OOKY, Bi/[3HAYAIOTHCS CBOEKO 00’ EKTUBHICTIO (Oyy4dH OTHUM
13 BUSIBIB CaMOOPraHi3aliiHOT JMHAMIKH JIFOZCHKOTO CYCIIBLCTBA). 3 IpyTro-
ro X OOKY, K, BlIacHe, 1 Oyb-aKkuii OyTTEBUH (eHOMEH, 3rajiaHi IpoIecH
MarOTh JTOBOJII CYTIEPEWINBHI XapakTep (30KpeMa, y CeHCI IXHBOI TTOB’5I-
3aHOCTI 3 HU3KOIO TIOJIIPHO CIIPSIMOBAHUX TEHJICHIIIHN ); TOXK Hapas3i BOHU BCe
1ie He HaOy/u CBO€ET OJJHO3HAYHOT MO THKO-TIPABOBOT OL[IHKH.

Harpukuia, Ha /11 omysisipu3aitii «€BponerichKoro BUOopy YkpaiHm» sik
MIEPIIOPSITHOTO «CTPATETIYHOTO OPIEHTUPY»' HEPIIKO TOBOIUTHCS CTHKATH-
csl 1 3 iaMeTpaIbHO MPOTHICKHUMHU AyMKaMH 3 1IbOT0 mpuBoay. OcraHHi
3a3BUYail IPYHTYIOThCS Ha apryMEHTallii 0/I0 HECYMiCHOCTI €BPOTEHCHKOTO
Ta YKpaTHCHKOTO HAaIliOHAJIBHOTO IPaBa: «sK ITOKa3aB ICTOPUYHUH JIOCBI,
JKOJICH COt03 YKpaiHW 13 CBOIMH CyCigaMu He 3poOUB IIeHt COI03 BIYHUM 1 Hi-
KOJIM HE ITPUBOJIUB JI0 BHYTPINIHKOI cTabinpHOCTI. [IpoTe, irHOpyroun cBiid
TipKUH iICTOPUYHUHN JOCBIJ, MU 3 3aBHJIHOIO 3aTATICTIO MPOJAOBKYEMO ITi
CHpoOH 1 Terep, yTpadarodu cBoe o0nyayst i crieriudiky. Taki J1ii npu3BoASTh
JI0 TOTO, III0 CTPaKJIa€ BIIACHHA HApO, a YKpaiHa 3aIMIIaeThCsl HE3PO3yMi-
JIOFO TSt CBOIX cyciiB. [1omiTHKH. .. HE PO3yMitOTh HAUTOJIOBHINIIOTO — TOTO,
10 peaji3yBaTH CBOI YMCTI HAMipy IM He BracThCst. ToMy IO HE MOKHA pe-
aJTi3yBaTH HAHOJArOPOHINLY 1JICH0, SKIIO MaikKe MOJIOBUHA JIFO/eH y IIik
Micii He Mae moTpeOu. He MokHa jk KHIKOM 3araHsATH JIOIeH 10 paro. Te, mo
JUISL OJTHUX € PAEM, JUTS THIIINX MOXKE Oy TH MEKIIOM»?,

3BUYANHO XK, CUJIOMII[b HE MOXKHA HABITh JIOTPABJISATH JIFOIUHY JIO M-
JMYHOTO 3aKJIajy, OJJHaK Il 00CTaBUHA HABPS YU CIY)KHUTUME BarOMUM
apryMEHTOM Ha KOPHUCTh BHCHOBKY PO HEJOPEYHICTh MEAUIIMHH K TAKOi.
Sk moa0 BIacHOTo (hi3MYHOTO 3/I0POB’S, TAK i CTOCOBHO CBOET MOJITHKO-

! TuB.: Cxpunniok O. EBporneiicbKuit Bu6ip Ykpainu: mpobmemu peasisaliii mpyHINITY
3akoHHOCTi / O. CkpunHiok // IIpaBo Ykpainu. — 2009. - Ne 1. - C. 101.

2 Konposud B. 10. ITpo HecyMicHICTb €BpOIIEICHKOTO i YKPaiHCHKOTO HAIIOHAIBHOTO
mpasa / B. 0. Kounosud // €Bporelichbki iHTerpaniiiui mporecn Ta TpancdopMaliis mpasa
Ha IIOCTCOLia/TiCTUMHOMY Ta IOCTPA/AHCBKOMY IIPOCTOPi : MaTepiamy Mi>KHapOJZHOTO Ha-
YKOBO-IIpaKkTI4YHOro ceMinapy (Kuis, 23-24 Bepecna 2005 p.). - K., 2006. - C. 125.
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MPaBOBOI MO3MLIi1, KOKHUH Cy0’€KT Ma€ 3p0OHTH BUIbHHI Ta CBiTOMHIA BUOID.
[orpaBaa, npu HbOMY JOLIBHO Oyzie BPaxoBYBaTh HE TLNBKU CHELU(IKY
CBOIX iHAMBIAyaIbHUX YIEPEIKEHb Ta HACTPOIB, a il HACAMIIEPE HE3AICKHY
BiJl HUX CHUTYAIIif0, IO CKJIaJIacsl HA MOMEHT JIaHOTO BUOOPY B CaMiif peaib-
HOCTI. AJKE «03/10pOBYi 3aX0/I1», OE3BITHOCHO JIO TOTO, YA CTOCYIOTHCSI BOHU
JKUTTS [IEBHOTO 1H/IMBIJIA, YU )KUTTS TICBHOT HAIIi1, 1aJIeKO HE 3aBXK/IU OyBarOTh
MIPUEMHHUMH Ta «OKaJaHUMI», 1110, HATICBHE, HE MOXKE CIIPABIISITH BU3HAYAIb-
HOTO BIUIMBY Ha OLIIHKY CTYHEHS iX 00’ €KTHBHOI HEOOX1JHOCTI.

MeToro CTaTTi € BU3HaYEeHHsI KapIMHAJIbHUX CIPSIMYBaHb yI0CKOHAJICH-
HS1 BITYU3HSIHOTO KOHCTUTYLIIFTHOTO 3aKOHOAABCTBA 1010 HOTO Y3TOIKEHHS
3 TCHJICHI[ISIMU CTAHOBIICHHS IHTETPOBAHOTO €BPOIEHCHKOTO MPABOBOTO
POCTOPY.

Hwusi acniexTiB mocimimkeHHs LUTAXiB peopMyBaHHS KOHCTUTYIIHHIX
OCHOB YKpaiHCBKOTO IpaBa B KOHTEKCTI PO3rOPTaHHs MIPOLECIB €BPOIICH-
CBKOI Ta CBITOBOI iHTeTpallii mpucBsIyBasmcs HaykoBi nparti O. JlanwmbsaHa,
H. Kapmavosoi, A. Komonist, B. Kormosrnua, M. Koctutiskoro, H. Onimen-
ko, O. Ckpumaioka, B. [llamosaina, 0. lllemmrydenka Ta 6ararbox iHIITAX
aBTOpiB. Pa3zom 3 THM Maii’ke He BUBYCHUMH IMOKH 110 3aJIHIIAIOTHCS 3a-
JISKHOCTI MOKAa3HUKIB ONTHUMAIBHOCTI 3raJjaHuX LUIAXIB BiJl caMOOpraHi-
3aliiHOT IMHAMIKH CY4aCHOI MOJIITHKO-IIPABOBOI PEabHOCTI.

l'agaerscs, morpeba akTHBi3aIii yqacTi YKpaiHu B €BpPOTIEHCHKUX 1HTE-
rpaliffHuX npouecax 3yMOBJIEHa HacaMIIepe ] TUM, L0 LIbOTO BUMArae Bxe
HaBITh CaM PO3BHTOK Cy4aCHOI PHHKOBOI €KOHOMIKH, JIJISI SIKOT ChOTO/IHI BKE
3aTiCHI 11 0OMEXEHHS CyTO HAI[IOHAJIBHUMU paMKamu. BiloBiTHO, yMOBOIO
HE TUIBKM MIPOrPECUBHOT AMHAMIKM Ta 30aJIaHCOBAHOTO (PYHKI[IOHYBaHHS
BITYM3HSIHOI CKOHOMIYHOI CHCTEMHU, a i caMOro i1 BUKUBAHHS B KOHTEKCTI1
Jenani po3MKpPIOBaHOi €EKOHOMIKO-IIOJIITHYHOI CTPYKTYpH €BPOCOIO3Y € axK
HisSIK HE 130JIII0HICTChKA TOMiHAHTA Y 30BHITITHIHM IMONITHII HAIIOl JepiKa-
Bu. [lo pedi, Momnpu Te, 10 3 BUCOTH HUHINIHBOTO iCTOPHYHOTO JTOCBILY
MOXKHa y 0ararboX BiTHONICHHSX KPUTUKYBAaTH MapKCHCTCHKY CYCHUIBHO-
MOJITUYHY TOKTPHHY, OJHAK 00’ €KTOM Ii€1 KpUTHKH HaBPsA YU MOXKeE 00-
IpyHTOBaHO (DirypyBaTH oaHa 3 ii KIF04oBUX (HOpMYII, 3TITHO 3 SIKOIO «II0-
JITHKA € KOHIICHTPOBAaHUM BUPaXXEHHSIM eKOHOMikn». 11{ono nporo Bapto
3rajiatu, o (GopMyBaHHS TAK 3BAHOTO €JUHOTO €BPOIEHCHKOIO IPOCTOPY
Oyuo iHinioBane [lapuspkumu gomoBieHocTsiME (1951 p.) mpo ekoHOMiY-
HY CITIBITPAII0 ¥ BYT'UJIbHOBHIOOYBHIN Ta CTaNeIIaBHUIBHIN Taimy3sx mpo-
MHCIIOBOCTI, a KiJlbkoMa pokamu mizHime (1957 p.) ctBopeHHsIM €Bpomneii-
ChbKOI EKOHOMIYHO1 CIIJILHOTH, «CHIIBHOTO PUHKY», Ta €BPONEHCHKOTO
CHIBTOBapUCTBA 3 aTOMHOI eHepreTukH. Lli iHTerpartiiiHi KpOKH MO CTIPHSITH
3TOJIOM MiAMMCaHHI0 MaacTpUXTCHKOTO IOTOBOPY Tpo €Bporielicbkuii Coro3
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(1992 p.), 3MiHM Ta AOMOBHEHHS JIO SIKOTO OyJiu 3aKpirieHi AMcrepaam-
chKUM JioroBopoM 1997 p. Tum caMuM €KOHOMIYHA iHTErpallist mepepociia
y TIOJIITUYHY, 110, Y CBOIO YEpry, aKkTyalizyBajo Ha movaTky XXI ct. po3-
POOKY HaJHAIIOHATBHOTO €BPONEHCHKOTO MpaBa, 30KpeMa €BpONenchKol
Koncrutymii. I xoua Hapasi 11eif mporiec Bee 1€ ralbMy€eThCsl HU3KOIO TPYA-
HOIIIIB, 3YMOBJICHUX, 3 OJTHOTO OOKY, IHepIIHHIM HEOaKaHHSIM Py AepiKaB
TepenaTy YacTHHY CBOTO CYBEPEHITETY HaANep KaBHUM TIOJTITHYHNAM 1HCTH-
TYIiSM, &, 3 APYTOT0 — HASBHICTIO MIEBHUX TEXHIYHUX MPOOIEM CTOCOBHO
(hopm peanizarii Oe3rmocepeHpOI TeMOKpaTii ipr (opMyBaHHI Ta PyHKITIO-
HyBaHHI opradiB €Bpomneiicbkoro Coro3y, ofHaK pyx 10 00’ enHanoi €B-
pomnu, COpUYMHEHUH Ta MiATPUMYBAaHHH caMOOpraHi3aliiHUMH MeXaHi3-
MaMU CyCIJIBHOT CUCTEMHOCTI BiJ[ il €KOHOMIYHMX OCHOB JIO TIPAKTUIHO
BCIiX cpep MiXKHAPOIHOTO CIIIBPOOITHHUIITBA, BUSBIISIE O3HAKU JOCUTH CTAJIO]
tenaeHii. Tum Oinble, 010 B yMOBax iHTepHALliOHATI3aMlii pUHKY TOJIITH-
KO-TIPaBOBE IHTETPYyBaHHs 3a0e31euye iICTOTHI JI0JIATKOBI MOKJIMBOCTI I1IOJI0
MPOTUAIT HETaTUBHAM HACIIiIKaM, CIIPHYMHIOBAHUM TTEPIOTMYHIMHU KPU30-
BUMU SIBHIIIAMU, KOTPI, Ha JKaJIb, € 3aKOHOMIPHUMH IIJII XBUJIETTOAIOHOT
JTUHAMIKH PUHKOBOT €KOHOMIKH.

3Bakaroun Ha Bi3HAYCHI 00CTaBUHHU, YKpaiHowo y 1994 p. 6yio ykia-
JIeHO 3 €BPOCOI030M « YTOY TIPO MapTHEPCTBO 1 CIIIBPOOITHUIITBOY, TICIIS
HaOyTTs YUHHOCTI SIKOT PO3IIOYABCS MPOIEC IHCTUTYIIOHATI3AIIi] BiTHOCHH
MDX Hamior aepxkasoto Ta €C. 3okpema, 3rifHo 3 npuiiHATow y 2004 p.
ypsa0BoI0 nporpamoro «Pedopmu 11 npousiTaHHs» Oyi10 nepeadadyeHo
Hacammepen HaOyTTs YkpaiHoro wnenctBa B COT, 0CHOBHOIO YMOBOIO
SIKOTO € MPUBEIEHHS YKPaiHCHKOTO 3aKOHOAABCTBA Y BiAMOBIAHICTH 10
CTaHJIAPTIB KpaiH i3 PO3BUHYTOI CHCTEMOIO Cy4acHOI PUHKOBOI EKOHOMIKH
(ajoke JnIe Ha 11 OCHOBI YMOXKIIUBIIFOETBCS ONITUMI3AIlis CTBOPEHHS Ta
PO3IIMPEHHS 30HU BUIBHOI TOPTiBIi MK TAaKUMH KpaiHaMH, OCKIIBKH pe-
T'YJIIOBaHHS IPaB BIACHOCTI Ta BUKOHAHHS KOHTPAKTHHUX 30008’ S13aHb OTPH-
MYIOTh TIPH I[bOMY IPUMYCOBE 3a0e3MedeHHs ). 3pemToro, 3a CTyleHEeM
peaiizauii JaHUX IPOrpaMHUX 3aBIAaHb MOKHA BECTH MOBY H IIPO WICHCTBO
VYkpaiau B €C.

HesBaxkaroun Ha Te 110 YMHHA yKpaiHcbka KoHcTuTyist po3podnsnacs
3a JOMOMOTH Ta 3a cripusiHs €Bponeiicbkoro Corosy, Pagu €sponu, ObCE
Ta IHIINX OpraHi3alii, a TOMy 3arajoM BOHa CKJIaJeHa BIAMOBIAHO IO OCHOB-
HUX €BPONEHCHKUX Ta CBITOBUX CTAHJIAPTIB, HASSBHUH HA CHOTOJHI JOCBI[
il peanizauii nepekoHye B He0OXiMHOCTI cnenudikamnii, KOpUryBaHHS Ta
Y3TO/KEHHS psAy 1i monokeHb. Taka HEOOXiIHICTh 3yMOBJICHA HE JIHIIIC
CyTO OpMaNbHUMHU BaiaMH (HEOTHO3HAUHICTIO, CYMIEPEWIUBICTIO Ta MPO-
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OUTBHICTIO B HOPMATUBHIHM CUCTEM1 KOHCTUTYLIHHOTO 3aKOHOIABCTBA), a i
JUHAMIYHUMH 3MiHAMH CaMOi TIOJITUKO-TIPaBOBOI PeajbHOCTI K y HaIio-
HaJIBHUX MEXax, Tak 1y chepi MbKHApOAHUX BiqHOCHH. J{0 TOro X, «aHaii-
3yIOYH THTAHHS 1HTErparii yKpaiHChbKOTO IpaBa B €BPONEHChKE, MOKHA
CTBEP/KYBATH, III0. .. IPUBEJICHHS HALlIOHAIBHOTO YKPaiHCHKOTO 3aKOHO/IaB-
CTBa y BIATIOBIZHICTB JI0 €BPONEHUCHKOTO — 1€ JIMIIIE ITepeyMOBa iHTEeTpaIlii.
3aKkoH He JUIIe Mae OyTH MPUHHIATHM. BiH Mae BUKOHYBaTUCS. A B IIbOMY
acriekTi € mpobiema, sika MoJIsirae B TOMY, 100 Ha piBHI MEHTAIITETY, COIli-
aJIBbHOI cBiTOMOCTI 3ahikCyBaTH MPHHIMI «lex sunt servanta» (3aKOH Mae
BUKOHYBATUCh)»'. [IpoTe 10BOJII OYEBUAHUM € T€, 110 Y HU3IlI MOMEHTIB
JIeSIKI KOHCTUTYIIIHI TIOJIOKEHHS 3aJTUIIAIOTHCS CYTO JICKJIAPAaTUBHUMHU: T10-
Tiepie, Yepe3 BiJICYyTHICTh YK HEJIOCKOHAJIICTh MEXaHI3MIB 3a0€3eUeHHS 1X
peadizauii; mo-apyre, 4epe3 HeOMHO3HAYHICTS (a MOJAEKyAN i MOMISPHICTB) IX
CTIPUIHSATTS IPEICTABHUKAMH Pi3HUX BEPCTB HACEJICHHSI, IAJICKO HE BC Ipe-
CTaBHHKH SIKOTO NOAUISIOTH IParHeHHs iHTerpauii YKpainu 10 SKux-HeOyab
MDKHapOJHHUX MOJIITUYHHUX CTPYKTYP B3aralii 4d came JI0 €BPONEHChKHX 30-
Kpema; Mo-TPeTe, Yyepes Bee IIe MONIMPEeHe HIrlTiICTHYHE CTaBICHHS JI0 3a-
KOHY, KOTPHH JIMIIIE HOMIHAJIBHO € «OJHAKOBHMM JUIS BCIX».

Tox mpobreMa B3a€MOY3TOMKEHHS HAI[IOHAIBHOTO 1 MIXKHAPOIHOTO
MpaBa € aKTyallbHOIO TSI YKpaiHU «y 3B 3Ky 3: 1) YCBITOMIICHHSIM HE00-
XIJTHOCTI yIOCKOHAJICHHS 3MICTY KOHCTHTYIIHHOIO PEryIFOBaHHS 1100
pi3HUX cy0’eKTiB (30KpeMa 100 B3aEMO3B’SI3KY 1 B3a€MOBIUIMBY HaIliO-
HAJIBHOTO 1 MDXXKHAPOAHOTO TpaBa) IUISIXOM MpoBesieHHs pedopmu OcHOB-
Horo 3aKoHy; 2) 3a7ieKJIapOBaHUMH HaMipaMHi CTOCOBHO Y4acTi B €BpOIeii-
ChKHX Ta CBITOBHX iHTerpauniiiHux mpouecax»’. Tum Oinbuie, mo
B HUHIIIHIX YMOBaX CBITOBOTO PO3BUTKY 3a0€3MeUeHHS MI>KHAPOAHOTO
[IPaBOIIOPSIIKY HE MOXe OyTH 3I1HICHEHHM BUKIIIOYHO Ha OCHOBI MI>KHApO/-
HOTO TIpaBa, MOTpeOyroUH, BiMOBIIHO, 00 Take 3a0e3MeUeHHS CTalo
MepIIOYEPrOBUM KOHCTHTYLIHHO 3aKpiIICHUM 3aBJaHHSAM HaIliOHAJIBHO-
MIPaBOBOTO peryimoBaHHsa. CaMe TOMY TEKCTH OiTBIIOCTI HOBITHIX HaIlio-
HaJbHUX KOHCTUTYIIIH BiITBOPIOIOTH 3MICT OCHOBHUX MIKHAPOJTHUX aKTiB
(0cOOIHMBO 1I€ TPOCTEKYETHCS CTOCOBHO HOPMATHBI3AIlil MPaB JTIOIUHA
W rpoMajisSTHMHA, CTBOPCHHS MEPEYMOB Y4acTi JiepKaB y iHTerpariiiHux
npoliecax, 3aKpirieHHs] OCHOBHUX NPUHIIUITIB Mi>KHAPOIHOTO TIpaBa TOIIO).

! Tus.: Koctumpknit M. B. @inocodcpki Ta ncnuxonorivHi npobnemy inTerparii ykpa-
fHCbKOTO 11 eBponeiicbkoro npasa / M. B. Koctunbkuit // Marepianu Mi>kHapogHOT0 HayKo-
BO-IIpaKTIYHOro ceMinapy (Kuis, 23-24 Bepecus 2005 p.). - C. 138.

? Tus.: lanioBan B. KoncTuTyuis i Mi>kHapopHe IpaBo: 0 MUTaHHA PO B3aEMO3B A30K
ta B3aeMosIuB / B. lllanosan // ITpaBo Ykpainu. — 2009. - Ne 7. — C. 88.
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ToOTo criocrepiraeTbest TpanchopmMallisi HOpM MKHAPOIHOTO IPaBa B HOP-
MU npaBa HarioHanbHoro. Hanpukmaz, ct. 10 Koncrurynii Itanii nepen-
0adae y3roJKeHHs HalllOHAIBHOTO IPABOIIOPSIKY 13 3arajJbHOBU3HAHUMHU
HOpMamu MixHaponHoro npasa. Crarts 25 Koncrurynii ®PH Bu3Havae,
110 «3arajbHOBU3HAHI HOPMH MDKHAPOIHOT'O MIPaBa € CKIaI0BOI0 YaCTHHOIO
(hemepasbHOTO TIpaBay; OUIBIIE TOTO, KBOHU MAlOTh MIPIOPUTET TEepe 3a-
KOHaMH 1 0e3mocepeTHhO TOPOIKYIOTh TIpaBa i 000B’sI3KH T 0Ci0, 1m0
MIPOKUBAIOTH Ha TepHuTOpii Peneparii».

Iapmoni3ariito y cdepi npasa (0e3BiJTHOCHO 10 TOTO, UM 3IHCHIOETHCS
BoHa y (hopmi TpaHcopmarlii Mi>KHAPOJIHUX MPABOBUX HOPM Y HAIlIOHAIb-
Hi, peliernii ycTaJeHnX HOPMaTHBHUX CTaHIAPTIB 1HIIMX JICPXKaB UM HaJI-
Jep>KaBHUX MOJITUYHUX YTBOPEHB, IHKOpHOpaLlii 00 KOHBEpreHil IpaBo-
BOT HOPMaTHBHOCTI) 3arajloM PO3yMiIOTh «SIK CTBOPEHHS MEPEIyMOB IS
MPURHATTA 1 3aCTOCYBaHHS KOMIETEHTHUMH OpraHaMy Pi3HUX KpaiH Mozio-
HUX HOPMAaTHUBHO-NIPABOBUX aKTiB a00 SK 3HIKCHHS YU YCYHEHHsI PO3XO-
JOKEHBb y TIPABOBOMY PETYIIOBaHHI, 00 XK K CIUIbHY €BOJIOIIO BOX YU
OinmbIe KpaiH /10 3arajlbHUX CTaHAAPTIB MOBOKEHHS 1 TIPaBOBUX 3ac00iB
iXHBOTO 3a0e3meueHHs» .

3o0kpema, CTOCOBHO kpain 3aximHoi Ta LlenTpansHoi €Bpornu Taka rap-
MOHI3aIlisI PO3MIAIAETHCS K IHCTPYMEHT EKOHOMIYHOT, TIOMITHYHOT, TIPaBO-
BOT, TyMaHITapHOI Ta iH. IHTErparii, cripsiMOBaHO1 Ha OPMYyBaHHS IiTiC-
HOTO «EBPOTEHCHKOI0 MPOCTOPY», PETyIbOBAHOTO CIIJIbHUMHU Ta
y3TO/PKEHHMHU HOpMaMu TipaBa. [Ipu mboMy AJIsl Tak 3BaHUX «TPETiX Jep-
XKaBy (10 SIKMX HAJISKUTH 1 YKpaiHa), 110 o0pany nuisx npueananss 10 €C
YH BCTAHOBJIIOIOTH i3 HUM TICBHI BiTHOCUHU, HAHOLIBIII XapaKTepHOIO (op-
MOIO IIPAaBOBOI rapMOHi3allii € perenLis €eBponeiChKOro npasa NpaBOBUMHU
cUCTEMaMH Takux Jepkas. Lle mosicHioeTbest TUM, o «u1st kpaid €C eB-
porieiicbke KOMyHITapHe NPaBo BXKe € HaJHallloHaIbHUM. BOHO siBisie co-
0010 3aBEepIICHUH MPOLYKT MIPOLECy BHYTPILIHBOI KOHBEPreHLii, 1110 Mpo-
MTOHYETHCSI TAKOXK 1 JJTS1 30BHIIITHHOTO 3aCTOCYBAaHHS». Taka perentiis «Moxe
OyTH MO3UTUBHOIO 1 HETATUBHO0. Y MEPUIOMY BUNAAKY HIeThcs PO BHE-
CEHHS J10 HaIlIOHAJIBLHOTO 3aKOHOAAaBCTBAa HOpM €C 6e3 3MiHH, Y APYTOMY —
BUKJIFOUCHHS 3 HAL[IOHAJILHOTO 3aKOHOJABCTBA HOPM, 1110 HE BiJIIOBIAAaI0Th

! ImB.: Jauwnbsan O. I. [apMoHi3allis éBpOIeiicbKOro i HallioHa/IbHOTO IIpaBa: Teope-
TuKo-MeTogonoriuauit acnekt / O. I. [JanwnbaH // €Bponeiichbki iHTerpaniiui nmpouecu Ta
TpaHcOpMallif IpaBa Ha IIOCTCOL[iIICTIMHOMY Ta OCTPaITHCBKOMY IIpocTOopi : MaTepiany
MIDKHapOJJHOTO HayKOBO-TIpaKkTuaHoro ceMinapy (Kuis, 23-24 Bepecns 2005 p.). - K., 2006. -
C.98.
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MiKHapoaHOMY mpaBy»'. [IeBHa piy, Mpu 1bOMY TOBHHHI BPaXxOBYBaTUCS
HAL[lOHAJILHO-KYJBTYPHI 0COOIMBOCTI, OCKUJIBKY B iHIIOMY pa3i moxioHi
HOPMAaTHUBHI 3aII03UYEHHS CTUKaTUMYThCS 3 ICTOTHUMH TIEPELIKOAAMH Yepe3
X HECIPUIHSATTS. MEHTAJIITETOM HACEIEHHS B1INOBIHOT KpaiHH.

VY cyuacHOMY €BpONEHCHKOMY IIPaBi HOCTYIOBO YTBEPKYETHCS 1 3HA-
XOINUTh CBOE KOHCTUTYLIHHE 3aKPIIUIEHHS y IPaBOBUX CUCTEMax psay
JepikaB imes mpioputety (abo «IpuMary») Mi>KHApOIHOTO TIpaBa HaJ Ha-
[IOHAJTBFHUM B iHTEpECcaxX pPO3BUTKY MIXHAPOTHOTO mpaBonopsaky. [{omo
BOTO BXKe 3ragyBanacs cT. 25 OcHoBHoro 3akony @PH; anamorivunum
YHHOM IIe ipocTexyeTbest y Konerurynii Hinepnaunis, ct. 90 sikoi Bu3Ha-
Yae, 0 «ypsi/] IOBUHEH CIIPUATH PO3BUTKOBI MIYKHAPOTHOTO IPABOIIOPSII-
Ky», a cT. 94 mo30aBisie CHIIM YMHHI MOJOKEHHS HAIllOHAIBHUX 3aKOHIB,
«SKILO 1X 3aCTOCYBaHHS CYNIEPEUUTh 3araJbHOHOPMATUBHUM ITOJIOKEHHSIM
MDKHapOJIHHUX JIOTOBOPIB Ta aKTiB MDXHAPOAHUX OpraHizamii».

ompasna, 15t i7es MOKH IO JOBOJ HEOTHO3HAYHO CIIPUHMAETHCS Pi3-
HUMH €BPONEHCHKUMH JIEP>KaBaMH, 1110 3HAXOIUTH CBil BIIOMTOK y HAsIBHOC-
Ti KapJMHAIBHO Pi3HUX CIOCO0IB KOHCTHTYIIIHHOTO (JOPMYITFOBaHHS TIPHH-
IMITiB B3a€EMOBITHOMICHHS HAI[iOHAJILHOTO Ta MIKHApPOJIHOTO IIpaBa.
CkaxiMo, Ha BiIMiHY BiJ 3ralyBaHOTO BHIIE O€3yMOBHOTO MPUMATy MiX-
HapOJHOTO TpaBa HaJl HAIlIOHATBHUM, Y KOHCTUTYIIISX PSITy AEpKaB 3yCTpi-
YaroThCsI CBOEPIJIHI «YMOBHI» pernpe3eHTallii Takoi MpiopuTeTHOCTI. 3MicT
OCTaHHIX IMOJATa€ B HOPMATHBHOMY BU3HAYEHHI THX «yMOB» (TOOTO 0OMe-
JKYIOUMX 0OCTaBHH ), 1[0 BCTAHOBJIFOKOTh PAMKH JIIEBOCTI IPUHIIUITY TPUMATY
MDKHApOAHOTO MpaBa HaJl BHY TPIIIHOHAIIIOHATILHUM 3aKOHOAaBCTBOM. Ha-
npuknaz, ct. 55 Koncrutyunii @panuii nependadae MOXIHUBICTh BIACTYITY Bif
JOTPUMaHHS J1IaHOTO NMPUHIIMIY 32 YMOBHU HEBHKOHAHHS JOTOBIPHUX
3000B’s13aHb THIIMMH YYaCHUKaM{ MIKHAPOIHOT JOMOBJIEHOCTI: «JloroBopu
YH yTONIN, HAJISKHUM YHMHOM yXBaJieHi a00 paTu]ikoBaHi, 3 MOMEHTY IXHBOI
myOTiKaIlii MaroTh CHITY, STKa TIEPEBHUIILYE CHITY BHYTPIIIHIX 3aKOHIB, 32 YMOBH
3aCTOCYBaHHS TAKOTO JOTOBOPY UM YIOAM 1HIIOK CTOPOHOIOY.

3peIuToro, po3MIsyBaHUN IPUMAT MOXKe 00MEKyBaTHCS HOTO MOLIH-
PEHHSM He Ha Oynb-sIKi MIXXHAPOJHI TOMOBJIEHOCTI, ajle MPUHANMHI Ha
302a1bHOBU3HART TIPUHITUIIN 1 HOPMH MIDXKHAPOJIHOTO MpaBa (IK 1e Mae
Miclle B OCHOBHUX 3akoHax ['perii, CioBeHii, HopHoropii To1io).

! InB.: Hanwnban O. I. TapMoHisallisa €éBpomneiicbKOro i1 HalliOHaIbHOTO ITpaBa: Teope-
TUKo-MeTogmosnorivumit acriekt / O. I. [lannban // €Bpomneiicbki iHTerpaniiyi nmpouecu Ta
TpaHchopMallis Ipasa Ha IOCTCOLIANICTUYHOMY Ta HOCTPAIAHCLKOMY IIPOCTOpi : MaTepi-
a/ MDKHapOJIHOTO HayKOBO-TIpakTI4YHOro ceMinapy (Kuis, 23-24 Bepecusa 2005 p.). - K.,
2006. - C. 99.
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OnHak, monpH Bii3HaUeHy HOBITHIO TEHACHIIIF0 BCTAHOBJICHHSI IPi1OpH-
TETHOCTI MI>KHAPOJIHOTO TpaBa Nepejl HalliOHAILHUM, Ha ChOTOJIHI B KOH-
CTHUTYLIsIX 6araTbox JIepKaB el IPUHIINI B3aralli He 3aKpiruieHui (0coo-
JIUBO 11€ CTOCY€ETHCS KpaiH, 1o ok He ctanu wienamu €C). [Ipuknanom
TOMY MOXe cITy>kuTr 1 OCHOBHUH 3aK0H YKpaiHH, [0 HE MICTUTH KOITHUX
HOPMAaTHBHUX TOJIOXKEHb, 3 SKMX (00mail B yMOBHO 0OMexeHii (hopmi) BH-
IUTUBaB OW TpUMaT MIKHAPOIHOTO MpaBa YW MIKHAPOIHHUX JOTOBOPIB.
MoskHa HaBiTh CTBEPKYBATH, 1110 YNHHA YKpaiHchka KoHcTuTywis nepen-
Oagae came 3BOPOTHUI NPUHLUI — MPUMAT HAlllOHAJIBHOIO IpaBa Haj
MDKHapOTHUM. AJKe, K niependadero 4. 2 ct. 9 niei Koncrurymii, «ykia-
JeHHsI MDKHapOJHUX JIOTOBOPIB, sKi cynepeyars Koncturyuii Ykpainu,
MOJKJIMBE JIUIIIE TTiCJIsS BHECEHHS BiNOBITHUX 3MiH 0 KoHcTuTytii Ykpa-
iHny. ToOTo y pasi BiACyTHOCTI TAKMUX 3MiH 1Ii JOTOBOPH, 3TiAHO 3 4. 1 i€l
X CTaTTi, B3araji He PO3MVISLIATUMYTHCS SIK YaCTHHA HALlIOHAJIBHOTO 3aK0-
HOAaBCTBa YKpaiHH, a TOMY i Hi IIpo SIKWH IXHIM «puUMaT» He MOXe OyTH
1 MOBH.

Jo peui, popmymoBansst 4. 1 c¢t. 9 OcHoBHOTO 3akoHy YKpaiHu BHa-
€TBHCS JICTIO CyNepeuIuBUM. BOHO, SK BiIOMO, BU3HAE 32 YUHHUMHU MiXK-
HapOIHUMH JOTOBOPAMH, 3T0/Ia Ha 000B’SI3KOBICTH SKUX HalaHa BepXxoBHOIO
Panoro Ykpaiam, craTtyc 4acCTHHH HaIlliOHATBHOTO 3aKOHO/IABCTBA YKpaTHH.
OnHak «3aKOHOJABCTBO 3a3BHYal PO3IISIAETHCS SIK CyKYIIHICTb aKTiB BHY-
TPiZIep’KaBHOTO MpaBa, J0 AKUX MDKHAPOJIHI JOrOBOPH He BifHeceH»!. Tox,
3 METOIO YCYHEHHS TaKO1 TePMiHOJIOT1YHOT HEBiAMOBIJHOCTI Ta CIIPUYMHIO-
BaHOI HEIO CYNEepEewIUBOCTI (HOpMyIIIOBaHHS [ILOTO KOHCTUTYLIHHOTO MO-
JIOKEHHsI, BOAYa€ThCs 32 JOLIbHE B TAHOMY KOHTEKCTi BECTH MOBY HE TPO
«HaIlOHAJIbHE 3aKOHOJABCTBO YKpaiHW», a IPO «BHYTPIIIHE npaso YKpai-
HU» (OCKUTBKM OCTAHHE TOHATTS € 3HAYHO IIUPIIUM 32 CBOIM JIOTTYHUM
00CsITOM, II0 OXOIUTIOE HE TIJIbKK CUCTEMY BHYTPiJep>KaBHOTO 3aKOHO/IAB-
CTBa, @ i CHCTEMY BCiX YHHHUX IOPUJIMYHUX IPUHIUIIB 1 HOPM NEBHOT
JEP’KaBH YU MIKICPKABHOTO TOTITHKO-TIPABOBOTO 00’ € THAHHS).

SIk1m10 X y KOHCTUTYIIIT TTeBHOT epKaBy Hi B SIBHIHN, HI Y JTJATEHTHIH
(hopmi He iepeadavacTHCS MPUMAT MIXKHAPOIHUX JIOTOBOPIB, TO TIPH IIEOMY
TaK 4¥ 1HaKIIe, 32 YMOBH paTUdikallii Mi>KHapOIHOTO TOTOBOPY, OCTaHHIN
HaOyBa€ CHIIM 3aKOHY JJIsl JaHOT IepKaBH.

3 iHIIOrOo X OOKY, BapTO BiA3HAYMUTH U Ty 00CTaBHHY, 1110 came 1o codi
KOHCTUTYILIHHE 3aKpilUICHHS TPIOPUTETHOCTI MIXKHAPOTHO-TIPABOBUX HOPM
Ta JIOTOBOPIB Mepej HalllOHaJbHUMH 3aKOHAMH JIOTIUHO He mependavae

! Mus.: llTanioan B. Koncrurymis i MbkHaponHe IpaBo: O MMTaHHA IIPO B3a€MO3B 30K
ta B3aeMosIuB / B. lllanosan // IlpaBo Ykpainu. — 2009. - Ne 7. — C. 92.
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HEOOX1THOCTI NOMIMPEHHS IbOTO MPUMATy Ha CaM OCHOGHUL 3aKOH: Oymydn
0a3MCHUM IIOJI0 PELITH 3aKOHOIABUO-HOPMATHBHUX TIOJIOKEHb, BIH Pa3oM
3 TUM HE € KOCHOBOIO camoro cedey. Cripasii, SKIIO MMOJIOKEHHS A € TijI-
CTaBOIO JIJIsi OOIPYHTYBaHHSI MOJIOKEHHS B, TO 11e, HalleBHE, aXk HisK HE
o3Hayae, 1o A 00rpyHTOBYE A (TOOTO € MOBHICTIO caMOa0CTaTHIM). Toxk
i71es1 KOHCTUTYIIHHOTO BU3HAHHS MPUMAaTy MIXKHApPOAHOTO MpaBa HaJl Ha-
[IOHATHHUM KOTHUM YHHOM HE ITiIPHUBAE caMOl HAIlIOHAIBHOT KOHCTHTY-
LIHHOCTI, a, OTXKe, i He CyNepeduTh TPaIULiifHO iHTepIpeToBaHii imnei
JIep>KaBHOTO CyBEpPEHITETY.

Xoua, 3BUUalHO X, OEpydun YJICHCTBO Yy MIKHAPOIHUX MOJITHYHUX
00’ €IHAHHSX, Jep)KaBU-yYacHUIIl BiAMOBIAHOI iHTErpaliiiHOl yroau MaloTh
MOCTYIHUTHUCS YaCTHHOIO CBOT'O CYBEPEHITETY Ha KOPUCTh HaIHAIIOHATBHUX
iHCTUTYUIH. Sk, HanmpuKkiaza, 3aexaapoBaHo B 4. 2 cT. 24 Koncrurynii
Himeuunnu, «denepartisi Moxe 3 METOO 3a0€3IICUCHHS MUPY YBIMTH B CHC-
TEMy B3a€EMHOI KOJIEKTHBHOI O€3MeKH; IPH IIbOMY BOHA MOTOJUTHCS Ha
00MEeXEHH:I CBOTX CyBEPEHHHUX IPaB 3 METOIO BCTAHOBJICHHS i 3a0e31eueH-
Hsl MUPHOTO Ta CTIMKOTO Jiajly B €BpOIIi, a TAKOX Y BIJIHOCHHAX MK Ha-
pomxamMu yChOTO CBITY». 30KpeMa, «JIJI CTBOpEHHS 00’ €THaHol €Bpomnu
OeneparuBHa Pecrryonika Himeuurnaa 6epe ydacTs v pO3BUTKY €BpoTEii-
cekoro Coro3y, KOTpHH BiJJIaHWN MPUHIIUTIAM JEMOKpaTii, MpaBoBoi, co-
iaJbHOI Ta (eepaTUBHOI Iep KaBH, a TAKOXK MMPUHIIAITY CYOCHIIapHOCTI
i 3abe3neuye, Mo cyTi, aHAJIOTTYHO JaHOMY OCHOBHOMY 3aKOHY 3aXHCT
oCcHOBHHUX MpaB. st nporo dexepariiss MOXe IUIIXOM NPUHHSTTS 3aKOHY,
o notpeOye cxBaneHnHs bynnecpary, nepenaBati cyBepeHHi npasa» (4. 1
cT. 23).

JL7ist THX %Ke JiepKaB, KOTP1 Y CBOIX 30BHILIHIX MOJITUYHUX BiTHOCHHAX
He 0OMeKeH1 MOAIOHINMH JOTOBIpHUMH 3000B’I3aHHSIMH, XapaKTCPHUM
€ 3aKPIIUICHHS] B OCHOBHUX 3aKOHAX MPUHIIMITY BEPXOBEHCTBA HAI[IOHATLHOT
KOHCTUTYI 1110/10 MKHAPOAHKUX H0roBopiB. Ckaximo, 4. 6 c¢t. 125 Kon-
ctutyii Pociticekoi denepariii mepeadadacTbest, o Mi>KHAPOIHI TOTOBO-
pH, SKi il He BIAOBIAAIOTH, «HE MiAIATAIOTh BBEICHHIO B JIif0 Ta 3aCTOCY-
BaHHIO»; 3rifgHO 31 cT. 8§ Konctutytii binopyci, B3arami He gomyckaeTbes
YKJIaJJaHHs 10rOBOPiB, 10 cynepedars naHii Koncrurymii, Tomo.

Agnie x sk OyTH Y TOMY pa3i, KOJIH CYIEepPEedIUBICTh CIIOCTEPIraeThes He
TiJIbKY MIK HalliOHAJTBHUM KOHCTUTYIIHHUM 3aKOHOJJAaBCTBOM Ta MiXKHa-
POAHUMH JOTOBIpHUMH HOPMaMH, ajie # ycepearHi CaMoro [bOro 3aKOHO-
naBcTBa? AJUKe, SIK BiZIOMO, TPAKTHYHO Oy/Ib-siKa KOHCTHUTYIIiS He € abco-
JIFOTHO 0€3/]0TaHHOIO 111010 BiJICYTHOCTI HEBU3HAUCHOCTEH, KO3 Ta
mporaivH (He 3raJyroun BKe Ipo TPYIHOIII B 3a0e3MeueHHi 11 aJleKBaTHOC-
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Ti JOBOJIi MiHJIMBUM AWHAMIYHUM TEHICHISIM PO3BUTKY MO TUKO-IIPABOBOT
peansHOCTi). Ha Taki Bunanku [lapnamenty Ykpaiau, HapuKiiai, BUCIOB-
JIFOKOTHCS TIPOTIO3HINIT «BHECTH 3MiHU J10 cT. 9 Koncturyii Ykpainu, 1mo6
HEe TUIBKW YMHHI MIXKHAPOJHI IOTOBOPH, 3rojia Ha 000B’SI3KOBICTh SKHX
HagaHa BepxoBHoro Panoro Ykpainu, Oynu 4aCTHHOIO HAIllOHAJIHLHOTO 3a-
KOHOZIaBCTBa YKpaiHM, SIK € HUHI, a i BA3HABABCS TPUMaT HOPM MIKHAPOJI-
HOTO ITpaBa HaJ HAI[IOHAJIBHUM Y pa3i KOJIi3ii HOPM 3aKOHOAaBCTBay'.

[lonpasaa, BapTo, MaOyTh, BU3HATH TaKy IPOINO3HLII0 JOPEUHOIO BU-
HSTKOBO SIK «EKCTPEHMID» THMYACOBHH 3aXiJ: MO-NepIle, TOMY, 10 IPHH-
LMY 1 HOPMU MI>)KHAPOAHOTO MpaBa € HAATO y3aralbHeHUMH Ta a0CTPaKT-
HUMH, 1100 OyTH CIIPOMOKHUMH 3aMiHUTH COOOI0 OiIbII aganToBaHE Ta
crienuQikoBaHe HalliOHATLHE 3aKOHOIABCTBO; ITO-APYTE, KOJi31iHICTh OCTaH-
HBOTO € CUTHAJIOM PO HEOOXiIHICTh HOr0 TEPMiHOBOTO KOPUTYBaHHS 200
K HaBiTh pe)OpMyBaHHS y HAIPSAMI «3HATTS» HOT0 BHYTPILIHIX Cyneped-
HOCTEH Ta TapMoHi3alii 3 Mi>KHAPOIHUM MPABOM; MipOIO 3K YCHIIIHOCTI
TaKMX KOPEKTUBHUX MPOIIEAYP PO3IIISILyBaHa MPOIO3HUIIIs BTpadyaTHMe CBOIO
AKTYaJIbHICTb.

Y KOHTEKCTI HOBITHBOI €BPOTIEHCHKOT TIOJTITHKO-TIPABOBOI OpraHizartii
CITOCTEPITAETHCS TEHCHIIIS TTOCUJICHHS POJIi CyA0BO1 BiIaau (0COOIHUBO
3 TIOSIBOIO KOHCTUTYIIHHUX Ta HAaJHAIIOHATBHUX cy/iB). Ll oOcTaBuHa
3yMOBJICHA HacaMIlepe i 03HaKaMHU KPH30BOi CUTYaLlil B CHCTEMI TapJIaMeH-
Tapu3My, HE CHPOMOXKHOT'O HaJaTH HAJEKHOI M ATPUMKH YPSI0Bi CTOCOBHO
3a0e3MeUYCHHS Ta 3aXUCTY OCHOBHHX IPaB JIIOAUHHU 1 TPOMasIHUHA, KOTPi
BIJIMOBIIHO BCE YACTIIIE JOBOAUTHCS BIJICTOFOBATH i IIOHOBIIOBATH Yepe3
3BEPHEHHSI JI0 CYJIOBUX OpraHiB.

B Vkpaini xk, koTpa oOpana ais cede muisx 10 00’ eHaHoT €Bporu,
CTaH MPaBOCY/JIs € JOCUTh BIIJIaJICHUM BiJl 33JJ0BIJILHOTO (I1[0JI0 1EOTO
JIOCTATHBO 3rajiaTy Tou (akT, 10 YKpaiHa BXOIUTH JI0 YKCJIa «BUCOKO-
KOPYMITOBaHUX» JIEPIKaB CBITY; TIPH I[bOMY OCHOBHHUM JKEPEJIOM KOPYTIIIiT
B HaIi{ KpaiHi BUCTYMAIOTh CyIX Ta MMPaBOOXOPOHHI oprann). Tox y4acTsb
VYkpainu y mporecax eBpoiHTerpailii mepemdadae TepMiHoBe pehopMyBaH-
HS CyIOBOi CHICTEMH, TIOYMHAIOUH 3 KOHCTUTYIIIIHHUX 3acaj i1 (GyHKITIOHY-
BanHs. Hanpukian, npu Bu3HaueHHi noBHOBaXkeHb DenepanpHoro Koncru-
tyniiHoro Cyny OcHoBHuM 3akoHoM DPH, 30kpema, y 1. 4a ct. 93 11010
3akoHy nepeadadeHo, M0 JaHUH OpraH BUHOCUTH PIIICHHS «3a KOHCTHTY-
LiHHUMU CKapraMu, siki MOXyTb OyTH mogaHi Oyab-sKOI0 0c00010, 110 3a-
SIBJISIE TIPO TIOPYLIEHHS AEPKABHOIO BIIA/IOI0 OTHOTO 3 ii OCHOBHHUX MpaB abo

! Mus.: Kaprauosa H. MikHapozHi cTaHgapTit y ramysi pas i cBo60x mofuHu Ta 1pod-
nemu ix peanisanii 8 Ykpaini / H. Kapnauosa // IIpaso Ykpainu. — 2009. — Ne 4. — C. 20.
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OJTHOTO 3 [IPaB, 3a3HaueHuX B a03arli 4 crarti 20, crarTsx 33, 38, 101, 103 ta
104». Y Toii e yac unHHa KoHcTHTy1ist YKpaiHw, sIK 11e BUTUIMBAE 13 cT. 150,
He Tiepetoadae MOKITMBOCTI 3BepHEHHsI 10 KoHctutymiiiHoro Cymy rpoMaisH,
KOTpi HE BXOJIATH JI0 HACTYITHOTO TEPETIiKy MTOCaI0BHUX OCi0 Ta OpraHiB Biia-
nu: Ipesunent Ykpainu, He MeHII sIK 45 HApOJHUX JemyTariB YKpaiHu,
Bepxosuuii Cyn Ykpainu, YroBHoBaxkeHuit BepxoBuoi Pagu Ykpainu 3 mpas
monnan Ta Bepxoaa Pama ABronomuo1 Pectryomiku Kprm.

Oxpim 1IbOTO, BITYN3HSAHA CYJI0BA CHCTEMA € HEBUITPABIAHO YCKIIaIHEe-
HOIO (32 paxyHOK crienudikanii CyiB ax 10 BHIIOTO PIBHS BKIIOYHO, HAJI-
MIpHOi 0aratoCcTymiHYaCTOCTI CyJ0BOT Biiaju ToIo). Ll cucrema it Hamai
MIPOIOBXKYE PO3POCTATHUCS, 110, HA YKaJTh, aX HiAK HE TTO3HAYMIOCS BIIIyT-
HUMH TIO3UTUBHIUMH HACITiTKAMHU IIOJI0 CTIPHUSIHASA 11 onTrmizarrii. Ckakimo,
rOCIoAapChKi Ta aAMiHICTpaTHBHI Cyau B YKpaiHi MaroThb 10 YOTHUPH iH-
CTaHIIii, «40T0 He MOXKYTh c00i mo3BonuTH HaBiTh CIITA Ta HiMeuunmax'.
OTxe, «cynoBa cucTeMa Mae OyTH MaKCHMaJIBLHO CIIPOIICHOIO 1 JOCTYITHOO
qutst rpomaistH. CyuiiB MiCIIeBUX Cy/IiB Mae oOuparu Hapo. Cremiarmizaitis
MOBHHHA CTOCYBATHCS CYJJIiB Y MICHEBUX CyAax, a Ha BUIOMY piBHi J0-
CTaTHLO OOMEKUTHCS BIIMOBIIHUMHU TTaJIaTaMu y ckiiaai BepxosHoro Cymy
VYkpaiau. Ciix TakoX CKOPOTHTH CYAOBI JJaHKHU 1 IIOCHIIUTH aBTOPHUTET
Bepxosnoro Cyny YkpaiHu sk BUIIIOi KOOPAMHYIOUOT IHCTaHIII1, CKacyBaTu
KOHCTHUTYLIHHY HOPMY PO T€, IO CyAAi 00iliMaloTh mocaay 0e3CTpOKOBO
(ct. 126 Koncutyii Ykpainm)»?.

BapTo 3ayBaknuTH, 110 poIIecH TapMOHi3allii €BPOTIEHCHKOTO Ta YKpa-
THCBHKOTO HAIlIOHAJFHOTO TIpaBa yCKIIAIHIOIOTHCS I ¥ Ti€t0 00CTaBUHOO,
o cama yHiikariiisi mpaBoBoi 0a3u €BpPOCOO3y MOCTIHHO CTHKAETHCS 13
CYTTEBHUMH TIEPEIIKO/IAMH, TTOB’I3aHUMH HacaMIIepes 3 poOIIeMO0 B3aEMO-
Y3TODKCHHSI CYBEPEHHUX TIpaB JAeprKaB, KOTPI € WiICHAMH ITi€l opraHi3artii,
Ta TTOBHOBA)XCHb OPTaHIB HaJHAIIOHAIBHOI BIagu. CXoxke, came 4epes
MparHeHHs Aoy Aep/kaB, IpUHANMHI y myOaiuHO-TipaBoBiii cdepi, 30eper-
TH HETIOJUIBHUI CyBEpeHITET Ta HallIOHAJIBbHY IOPUCANKII0 poekT KoH-
cTUTYIil €Bponeiickkoro Coro3y moci He OyB MPUHHATHN (OCKITBKH IS
BH3HaHHS HOTO JIETITHMHOCTI MOTPiOHA 3roj1a BCiX KpaiH, M0 € YIeHaMU
JIAHOTO ITOJIITHYHOTO 00’ € THAHHS ).

LlinkoM oueBHIHO (X0ua O HABITH 3 OIVISAY HA YCTaJCHY 110 HEro-
PYITHOCTI HAIIOHAIBHOTO CYBEPEHITETY), IO CTBOPEHHS 1HTETPOBAHOTO
MIPaBOBOTO TIOJIS B €BPOIT He MOXKE 3/T1HCHIOBATHCH Y BUIIISI IEBHOI «yHi-

! Mus.: Hemiry4genko 0. TeopeTrko-MeTO[OMOIIYHI TPO6IEMI CY4aCHOTO KOHCTUTY-
L[iOHa/Ii3MYy Ta fiep>KaBHOTO ynpasniHHA B YKpaiHi / 10. llemmrygenxo // [IpaBo Ykpainn. —
2009. - Ne 11. - C. 23.

* Tam camo.
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¢ikaniitHoi qUKTaTypu». BiAnoBiHO, «OCTaHHIM YacoM 3pOCTAa€E POib
MOJETHLHUX aKTiB B yHidiKaIlii mpaBoBUX HOPM. Taki akTH € 3aKOHOTABUH-
MH aKTaMH PEKOMEH]IYIO4YOr0 XapaKTepy, IO MICTATh THIIOBI HOPMU Ta
JTAFOTh HOPMATUBHY OPIEHTAITIIO JJ1s 3aKOHOABIISL. BOHM HE € 000B’ I3KOBUMHU
JUTS 3aKOHOJ[ABUMX OPTaHIB 1 CITY’KaTh TS HHX HOPMATHBHUM CTaHIapTOM» ..
Tum camMuM CTOCOBHO KpaiH, KOTPi O€pyTh y94acTh y €BPOIHTETPAIIITHIX
rporecax, 3a0e31euy€eThes CIPUSHHS TOMY, 1100, TI0 MOXKJIMBOCTI, HiBEJIFO-
BaTH HEBUIIPABIaHi p0o301’>KHOCTI IPH PETYTIOBAaHHI OAHOTUITHUX BiTHOCHH
Ta cuTyarii. Takox Mpu bOMY YMOXIIUBIFOETHCS BpaxXyBaHHs i OpraHiy-
HE MOEHAHHS HalllOHATBHUX MPABOBUX TPAJHUIIIH, 3arabHOBU3HAHUX
MPUHLMIIIB 1 HOPM MI>KHaPOIHOTO MIPaBa, MOJTITUKN HAJAEPKaBHUX 1HCTH-
TYIIi#, CBITOBOTO Mi>KHAPOTHO-TIPABOBOTO JOCBIAY Ta KYJIBTYPHO-CTHITHOT
crienuiKu MPaBOBITHOCHH MPH MOJCPHI3aIlil HAIlIOHAIBHUX 3aKOHO-
JIABCTB.

Pazom 3 TiM 3razany «yHi]ikawiio» He BApTO PO3YMITH SIK CIIPSIMOBa-
HICTh Ha CTBOPEHHS TTEBHOTO «EIMHOTO HATHAIIOHAILHOTO TIPaBay, KoTpe O
MPUAIIIO Ha 3MiHY MpaBy HamioHansHOMY. [lo-niepiue, 3podutu 1e Oymno 6
MIPAaKTUIHO HEMOXKIIMBO (BXKe X04a 0 "uepe3 KapaAuHaIbHI PO3XOKESHHS
B IPUHIMIIAX CaMOi OopraHizallii FOPUANYHUX CHCTEM, IO HAJIEXKaTh 10
pi3HUX MpaBoBUX cimeit). [lo-apyre, KyapTypHO-IIMBiTI3aIiitHA cCaMOiIeH-
Tudikamis ocobu € HaliJaBHINIOW Ta HAUCTIHKILIOW cepel YCiX HMHX ii
(hopM; oHAK BpaxyBaTH ITt0 OOCTaBUHY (3 METOIO 3IVIa/KyBaHHS KOHDIIKT-
HOCTI B CyCHIJILCTBI MK MPEACTAaBHUKAMH Pi3HUX KYJIBTYp) 3HAYHO eek-
THBHIIIIC MOKHA CaMe Ha HaIiOHAJILHOMY PiBHI IPH IUTIIHIHN cITiBIpari
Jep KaBHUX Ta TPOMaJICbKUX opraHizaniid. Tox Ha TIIi iHTerpamiiHux mpo-
IIEeCIB i3 MpUTAMaHHUM M TTOCHJICHHSIM 3HAUYIIOCTI Mi>KHAPOIHOTO ITpaBa
AHITPOXH HE 3MEHLIYETHCS POJIb HAIIIOHATBHOTO KOHCTUTYLIHHOTO 3aKO0-
HOABCTBA y PETYJIIOBaHHI Ta 3MiHCHEHHI (GYHKIIIH Iep>KaBH SK y BHYTPIIII-
Hil, Tak 1y 30BHIMHIN ii noxituui. [Ipu npoMy OCHOBHHM 3aCO00M ONTH-
Mi3alii TaKuX MPOIeCiB Ma€e OYTH HE CTIIBKH «arpiopHa YHi]iKais»
3aKOHY, CKUTbKH IOpHINYHE CIPHSIHHS HANAaro[PKeHHIO e(peKTUBHOI i Oara-
TOOIYHO1 IHTEPHAITIOHATLHOI B3a€MOI1 Iep>KaBHUX Ta HEACP)KaBHUX CTPYK-
Typ, CIPSIMOBAHOI Ha SIKOMOT'a TIOBHIIIIE 3/{IHICHEHHS MPaB JTOIUHH, 3aTrajlb-
He Oyaro Ta mMpONBITaHHA. AJKe JUIIE B KOHTEKCTI pO3TOPTAHHS
i cucremMaru3anii Takoi B3a€MOJIi aKTUBI3YIOTHCSI cCaMOOpraHi3aliiHi Me-

! us.: Konposuy B. 10. IIpo HecyMicHiCTb €BpOIENiChKOTO it yKpaiHChKOTO HalliOHa/Ib-
Horo npasa / B. 10. Kongosuy // €Bpormelichbki iHTerpaniiini nporecu ta Tpanchopmaris
IpaBa Ha IOCTCOLia/IiICTUIHOMY Ta OCTPAJAHCHKOMY IPOCTOPi : Marepiann Mi>KHapoHO-
TO HayKOBO-TIpaKTu4HOro ceminapy (Kuis, 23-24 sepecus 2005 p.). - K., 2006. - C. 84.
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XaHi13MH IPaBOBOTO CMHCIOYTBOPEHHS, «IyX» Ta HOPMAaTUBHICTD SIKOTO
3pEITOI0 MalOTh 3HAUTH CBOE BTIICHHS B «JIiTEpi» 3aKkoHy. [HakmIe neri-
TUMHICTB (2 0TKe, i 3000B’s13aIbHy CHITy Ta (PaKTHUHY JIi€BICTH) OCTaH-
HBOTO TapaHTYBATH Oy/e JOCUTH BAXKKO.

Hesugomslii B. Ykpannckas Konerutynus B cBeTe npod;1eMbl rapMOHH-
3alMH HAIIMOHAJILHOTO M eBPONeiicKoro npapa

B crarbe aHaM3UPYIOTCS HEKOTOPBIE OCHOBHBIE AMIEMMBI pepOpMHUPOBAHNUS
yKpanHckoi KOHCTUTYIINY B KOHTEKCTE COBPEMEHHBIX HHTETPAIIMOHHBIX MPOIIEC-
coB B EBpore, a Takxke NOTEHIMAIbHBIC ITyTH U (PAKTOPBI X Pa3PELICHUSL.

Knroueswvie crnosa: xoucrutyuuonHas pedopma B Ykpaune, rapMOHHU3ALHS
€BPONENCKOro ¥ HaIlMOHAJIBHOTO 1paBa.

Nevidomiy V. Constitution of Ukraine in the light of discussion of national
and European right harmonization

The article deals with the analysis of some main dilemma of the Ukrainian
Constitution’s reforming in the context of modern integrative processes in Europe,
and also the potential ways and factors of their dissolution.

Keywords: constitutional reform in Ukraine, harmonization of European and
national law.
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AEP>XXABM I ITIPABA

VK 340.15“1865-1890” A. Koszauenxo, KaHguaT OpPUAMYHIX HaYK,
poueHT IlonTaBCchbKOro OpUAMIHOrO iHCTH-
TyTy HanionanpHoro yHisepcurety «fOpnu-
OVYHA aKafeMid YKpaiHu iMmeHi fpocmasa
Mynporo»

OpranisaniiiHo-nmpaBoBa JisANbHICTh
3€MChKOT0 CAMOBPAAYBaHH: B arpapHiii ramysi
(1865-1890 pp.)

CensiHebka peopma 1861 p. BUKITHKATA poliec MOAEpHizallii arpapHoi
raixy3si Ta GopMyBaHHs PUHKOBHX BiTHOCHH. HalBayKITUBIIITIOIO CKITaTOBOIO
TpaHc(OpPMYBaHHS arpapHUX CyCHJIbHUX BIAHOCHH, 1 30KpeMa BiTHOCHH
BJIacHOCTI, Oyia pobiema GopMyBaHHS PHHKY 3eMili Ta (PepMEPChKHX
rocrogapcTs. [{ocBim mpoBeaeHHS Takux pedopM, Ha TYMKY Oaratbox
BUCHHMX, 3QJTUIIAETHCS aKTYaJIbHUM 1 B HAIII Yac.

VYrepiue mpo6ieMu 3eMeIbHOTO PHHKY TOPKHYJIHCS 36MChKi CTaTHCTH-
ku Ta ekoHoMictr O. O. Pycos, M. B. Ilopm, O. M. 3ak, B. B. Ceatnos-
ChbKHH. Y paasHCbKUH mepioa moOavdmin CBIT HAyKOBI Ipali 3 MUTaHb
(dbopMyBaHHS PHHKY 3eMJIi B YKpaiHChbKHX rydepHisx M. H. JlemeHka,
B. I1. Temmmpkoro, C. M. [ly6poBcrkoro, 1. O. ['ypxist Ta iHITIHX iCTOPHUKIB.
dopMyBaHHS PUHKY 3€MJI1 TIiCIsl MPOTOJIOLUICHHS HE3aJeKHOCTI YKpaiHH
CTHMYJTIOBAJIO HAyKOBHUH 1HTEpEC LIO/0 IBOTO Mporiecy. lctopuyHi 1ocii-
JUKCHHS CTAHOBJICHHSI arpapHOTO pUHKY Y IpyTiit momoBuHI XIX CT. Ipo-
Bonwiu O. 1. Peenr, 1O. I1. [Ipucsokuiok, I. B. Xmins, B. M. [lleBuenko,
M. A. SIkumenko'. OKpeMi aCTIeKTH y94acTi 3eMCHKOTO CAMOBPSITYBaHHS ¥ IHO-
My TIPOTIECI CTaIM MPEAMETOM BUBUCHHS BUCHHUX-3¢MCTBO3HABIIB A. 1. JIox-
maroBoi, T. B. JIobac Ta in.?

! Nus.: llleBuenko B. M. [Ipo6meMa pMHKOBYX arpapHuUX BiTHOCKUH B YKpaiHi apyroi
nonosyHM XIX — movarky XX cT. B icropiorpadii / B. M. IlleBuenko // Ykp. icT. )XypH. —
2007. - Ne 5. - C. 188-205.

* us.: JloxmaToBa A. I. Karepunocnascbke semctBo / A. I. JloxmaToBa. — 3anopixoks,
1999. - C. 48-66; JTo6ac T. 3eMcbKi 3aKk/maay i CTAHOBIEHH IHCTUTYTIiB YIIPaB/IiHHA arpap-
HOIO TajTy33i0 ekoHoMiku JIiBo6epexnoi i Cnobincbkoi Ykpainnm y apyriit nonosuni XIX - Ha
nouatky XX ct. / T. JIo6ac // Hayxk. 3am. — Bum. 45. - K., 2002. - C. 44-51.
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3 omsy Ha akTyallbHICTh 3a3Ha4€HOT POOJIEMH aBTOP CTATTi IOCTaBHB
co0i 3a MeTy Ha npukaji [lonTaBcbKoro 3eMCTBa PO3KPUTH POIIb 36MCHKO-
rO CaMOBPSIyBaHHS y MpoIleci MOIepHi3alii arpapHoi rairysi ta Gopmy-
BaHHS PUHKOBHX BIJIHOCUH Ha cei y repioxa 3 1865 mo 1890 pp.

SIK BIZIOMO PHHOK 3€MIIi CKJIQJIa€ OCHOBY JUIsSl JOPMYBaHHS PUHKOBUX
BIIHOCHH Yy arpapHiii raiy3i. 3akoHomaBcTBO Pociiickkoi iMmepii mpo cka-
CyBaHHS KpirmocHoro npasa 1861 p. Bperyiap0ByBasio OPSIOK BUKYITY Ce-
JTHaMU 3eMiTi y momimukiB. OpHak nmporec GopMyBaHHS PUHKY 3€MITi
raJlbMyBaBCsI HU3KOO (DaKTOPIiB: MAI03EMEIIISIM, BiICYTHICTIO KOIITIB Yy Ce-
JISIH, YPSIIOBOIO TOJIITHKOIO, 110 Majia 32 METY 3aXHCT HOMILIUIBKOTO 3eM-
JICBOJIOAIHHSA, IPOTUAIEI0 IBOPSHCTBA. Y Ipyriid monoBuni XIX ct. map-
CBKHUH ypsi/i HE MaB YiTKOTO Ta MOCHIIOBHOTO TUIaHy MPOBEACHHS pedopm.
KoHcepBarnBHa 4acTHHA JBOPSIHCTBA, IIOMILLUKH Ta ACP>KaBHI YHHOBHUKHU
CXWIJISLTHCS 10 HEOOXiJHOCTI peaizamii mpycChKoro IIsIXy pO3BUTKY PHUH-
KOBHX BIJIHOCHH Ha CEJIi, IKHH MaB EBOJIIOIIHHUI XapakTep 1 nepeadauan
MOCTYMOBY TpaHC(HOPMAIIiF0 arpapHUX BiJIHOCHH, 30€PEKCHHS MTOMIIIIH-
ILKOTO 3eMJICBOJIOJIIHHS Ta NMaHIIMHK. JlibepanbHe KPHUIIO JBOPSHCTBA,
Oypikyasis i CeNIHCTBO MIATPUMYBAIN aMEPUKAHCHKUI PEBOIOIIHHUI
LIUISIX PO3BUTKY arpapHUX BIJHOCHH, SIKUM MaB 32 METy CTBOPEHHSI BEJTUKUX
(bepmepcbkux rocronapceTs’. Taka HeBU3HAUCHICTh CYCIUILCTBA 1 IEPIKaBH
BiJIMOBITHUM YHHOM TO3HAYANIACs Ha JiSUTBHOCTI 3¢MChKUX YCTaHOB.

BaxnuBoro CKi1aI0BOO OpraHi3aliifHO-IpaBOBOI AisITEHOCTI 36MChKO-
ro caMoBpsiyBaHHs OyJo 3a0e3MeueHHs JMHAMIYHOTO PO3BUTKY arpapHo-
ro BUpoOHHUITBA. [IpiopUTETHICTH TAKOTO HANPSAMY TiSUIBHOCTI 3yMOBIIIO-
Bajacsi Kinbkoma (akropamu. Ilo-nepire, coniaTbHUMH TPOTUPIUUYSIMHU
y CEJSIHCBKOMY CEepEeIOBHILI Micisl CKacyBaHHs KpinocHoro mpasa 1861 p.
[Mo-npyre, arpapHuM xapakTepoMm BUpoOHUITBa Pocilickkoi iMmepii B3a-
rani ta [lonraBckkoi ryoepHii 3okpema. [lo-Tpere, HU3BKUM piBHEM IPO-
JQYKTUBHOCTI ITpalli arpapHoi rarysi i sik HacliJIOK — HeJI0CTaTHIM 3a0e3-
TIeYeHHSAM HaceJeHHS MpoayKTamu xapuyBanHus. [licis pepopmu 1861 p.
y IlonraBcekiit TyOepHii 2/3 CeMTHCHKUX TOCTIOAAPCTB CKIIATAIA MaJIo3e-
MeITbHI OTHOOCIOHI TOCIONIapCTBa, SIKi Ml HATypalTbHAN XapakTep. Y TaKux
rocrogapcTBax BUKOPUCTOBYBAJIMCS NPUMITHBHI 3aCO0M Mpalli Ta arpo-
TEeXHIKa, 110 OyJI0 IPUYMHOIO HAA3BUYAHHO HU3BKOTO PiBHS IPOILYKTUBHOCTI
mpaui. YHAcHi0K IpoAaxy 3eMili CyTTEBO CKOPOTHIIOCS ABOPSHCHKE 3eM-
JICBOJIONIHHS, SIKE CTAHOBHJIO OCHOBY TOBapHOTO rocroaapctsa. CTpiMke
3pOCTaHHS KiJIbKOCTI HAaceJIeHHsI CTaI0 NPUYMHOI0 Malo3eMeIls, IO CIIPH-

! Ous.: JIuteak b. I. Tlepeopot 1861 ropa B Poccui: moyemy He peannsoBanach pe-
dbopmatopckas anprepratusa / b. I. JIntak. — M., 1991. - C. 257.
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YUHWIO 3POCTaHHS IiH Ha 3eminto. Skio B 60-1i poku XIX cT. necstuna
3emuti y [lonraBebkiit ryGepHii komryBana 61m3bko 20 KpO, TO Ha MTOYATKY
XX cr. 11 BapricThb 3pocia g0 300 kpb 3a gecatuny’.

[TonoxxeHHs po ryOepHCHKI 1 TOBITOBI 3eMChKi ycTaHoBU 1864 p.
(mami — IlomokeHHsT) A0 BiZJaHHS 36MCHKHX YCTAHOB BiJIHOCHIIO «MiCIIeB1
rocnonapcm(i cupasm». Crarts 2 [lonoxennsa 1864 p. BkazyBauna, 1o 10
BiJJaHHS 36MCTBa HaJIeKaJIU 3a0e31eUeHHS HaCeJIeHHS TMPOJTYKTaMH Xapdy-
BaHHJ, 3[11ICHEHHS IPOTHEII300THYHMX 3aX01B, 3aXUCT ITOCIBiB 36pPHOBUX
Ta IHIIUX CUTLCHKOTOCIIONAPCHKUX KYIBTYp, OpraHizaiis 00poTsoH i3 mpu-
pomHUMU IIKiAHUKaMu?. OKpiM IIOTO JiSUTbHICTh 3eMCTBA B arpapHiii ra-
Jy31 perIaMeHTyBaJIM 3arajlbHOIMIIEPChKI HOpMAaTUBHO-TIPaBoBi akTH Jep-
xaBHOi panu, Cenary, KomiteTy MiHICTPiB; HUPKYISAPH, TTOJIOKCHHS,
1HCTpYKLIi, mporpaMu Ta npasuia MiHicTepcTBa BHYTpillHIX crpas, Mi-
HICTEpCTBA JepKaBHOTO MaliHa i MiHicTepcTBa 3eMIIepoOCTBa; IIMPKYISAPH
1 pO3NOPSKEHHS TYOepHATOPIB, PO3MOPSIKEHHS YIIOBHOBAKEHOTO BiJT
MinicrepcTBa 3emiepobcTBa y [lonTaBebkiid TyOepHii, ypaBisSiounx aep-
YKaBHUM MaifHOM Ta yAiJIbHOIO KOHTOPOIO, T'YOEPHCHKHX Ta MIOBITOBUX arpo-
HOMIB 1 BETEpUHAPHHX JIiKapiB.

o 90-x pokiB XIX crt. [TonTaBchke 3eMCTBO HE MaJlo CIELiaIbHIX
OpraHiB, siki 0 3a0e3redyBany BUKOHAHHS 3aXO0JliB, CIIPSIMOBAaHUX Ha PO3-
BHUTOK BHPOOHHUIITBA CUIILCHKOTOCTIONAPCHKOT MpoayKiii. (st BUBUCHHS
OKPEeMHX MpoOJieM CeSTHCTBA 1 arpapHoi raiy3i 3eMCchbKi 300pH MiJ 4ac
KOXHOT cecii opMyBaIti TAMYACcOBI KoMicii. BTim y ckitajii 3eMChKUX yIIpaB
CHEIIaIbHOTO BIAITY JUIst OpraHizaiii BeIcHHS MICIIEBOIO I'OCIIOapCTBa
y Li# rany3i He iCHyBaJIo.

3eMCTBa CHIBIPALIFOBAJIH 13 CLTBCHKOTOCTIONAPCHKUMH TOBAPUCTBAMH, SKi
Oynu ctBopeHi y 1865 p. IlonTaBchke CUTBCHKOTOCIIONAPCHKE TOBAPUCTBO
TpUBaNU# yac ouosroBaB Bimomuit 3emchkuit aisa JI. K. Ksitka®. Cinbebko-
rOCIIOAAPCHKI TOBAPUCTBA — IPOMAJICHKI OpraHizalii, 10 CKIady sIKHX BXO-
JIJTH TIPEACTABHUKH BiJI CEIISTHCHKHUX TOCHONAPCTB, BOIOCHOTO 1 CLITECHKOTO
ynpasiiaas. [Ipu po3misini npoOiem arpapHoi raimysi NpeAcTaBHUKH Cillb-
CHKOTOCHOAAPCHKUX TOBAPUCTB 3aIIPOLIYBAINCS HA 3aCilaHHS 3€MCBKUX
ycTaHoB. 3a iX y4acTio [lonTaBchke 3eMCTBO PO3IVISIAIO TUTAHHS KPEIUTY-
BaHHSI CEJIsTH, TOPTiBIIi 3¢PHOBUMU KYJIBTYPaMH, IPOBEJCHHS BUCTABOK,

' Jus.: [Tangenxo II. I1. Arpapna icTopia Ykpaiun : nigpyunux / I1. I1. [Tangenxko,
B. A. [lImapuyxk. - K., 2000. - C. 34-35.

? TlonoxxeHne o TyOEpPHCKIUX 1 Ye3THBIX 3eMCKUX yIpeXXaeHusx 1864 r. // Ilonu. co6p.
3akoHOB Poc. umnepun. — Cri6., 1867. — Co6p. 2. — T. XXXIX. - Ne 40457. - C. 2.

* Tus.: KpaTkuit ouepk 9KOHOMMYECKUX MEPOIPUATUI 3eMCTB 23 rybepuuit Poccun
(1865-1892 rr.). - ITonrasa, 1893. - C. 73.

71



BicHuk N 1[64] MumatxHsa icmopii depxxasu i npasa

CTBOPEHHS JOCITHUX TIOJIiB, TPOBEACHHS CTATUCTUYHUX JOCHTIHKEHb. SK
3a3HauaB b. b. BecenoBckkuii, ry0epHChKe 3eMCTBO Ha1aBaJIO 3HAYHOT JIOTIO-
Moru [TonTaBchbKOMy CUTBCBKOTOCTIONAPCHKOMY TOBAPUCTBY .

[Tix gac ceciit 1866—1868 pp. rydepHCHKI 3eMChKi 300pH BU3HATIIIH
KOJIO Ipo0JIeM, sIKi ICHYBaJIM B arpapHii raiysi miciis pegopmu 1861 p.
3eMCTBO yXBaJIMJIO HU3KY MOCTAHOB, 110 Mepeadadand BUPIMICHHS IUX
mpobJeM 3a JOMOMOIOI0 MiIBroBoro (GpiHaHCYBaHHS 1 KpeaIuTyBaHHS 0e3-
3eMEJIbHUX Ta Majlo3eMesIbHUX ceisiH. Y 1867 p. ryOepHCBhKe 3eMCTBO 3a-
IIPOIIOHYBAJIO ypsAAy CTBOPUTH LleHTpanbHy 3eMChKY KPEAUTHY KOHTOPY,
ska 0 3a0e3medyBana TisUIbHICTh KPEOUTHHX YCTAHOB Ha Micuax?. OmHak
(hiHaHCOBI IIPOITO3HUIIIT 36MCTBA HE 3HAXOIMUIIH IIATPUMKH ypsiay. Jluie
y 1872 p. 3eMCTBO OpraHizyBajio JisIbHICTh KPSIUTHO-OIIAIHUX TOBAPHCTB
JUIsl HaJaHHs APiIOHUX KOPOTKOCTPOKOBUX KPEIUTIB CENISTHAM.

VY 80-1i poxu XIX cT. 3aBISKHM AisUIBHOCTI MOMiPKOBAaHOI JBOPSHCHKOT
mapTii Ha yoni 3 O. B. 3aneHchKkUM, KU 090IHB TyOepHCHKY 3€MCBKY
yIIpaRy, Ipoiiec HagaHHs (HiHAHCOBOT TOTIOMOTH CEJISTHAM IS KYTIiBITi 3eM-
Ji TIOMITHO aKkTHBi3yBaBcsi. OCcOOIMBO IBOMY CHPHSUIIO YIIPOBAKEHHS
CensHCHKOTO M03eMENBHOTO 0aHKY, BIIIICHHS SIKOTO PO3II0Yalio CBOIO
poboty B Ilontasi y 1883 p. Binnosiguo no Ilonoxenus npo epxaBHuii
CEJISTHCHKHIA TT03eMeNbHUI OaHK Bij 18 TpaBHs 1882 p. OaHk Ha/aBaB ino-
TEYHUH KpeaMT Ha cyMy He Oinbw gk 500 kpO mix 8,5 % piuHMX TepMiHOM
Ha 24,5 — 34,5 poKy 3aJIeKHO BiJ] CYMH KpeauTy. 3a cTartsamu S5 Ta 6 [lo-
JIOKEHHS 710 CKJIay IpaBiiHHSA 0aHKY BXOJHJIO TPOE OCI0, IBOX i3 HUX
oOupanu 3eMchbKi 300pH, 110 AaBajJ0 MOKJIHMBICTh 36MCTBY OpaTu y4acTb
B YIPaBIIiHHI BiIIIJICHHSIM OaHKY".

VY 1880 p. ypsan niarpumas nponosuuito [lonTaBcbKoro 3emMcTBa npo
CTBOPEHHS 3€MEJIbHOTO OaHKY, IKAH HaJlaBaB KpennuTd Ha cyMmy 10 100 kp6
i 3acTaBy 3emiii TepMinoM Ha 43,5 poky mig 6 % piunux®. CTBopeHa
y 1881 p. mixiyBasibHa pajia po3riisijaia MUTaHHS KpenIuTyBaHHs Oe33e-
MEJBbHUX 1 MaJIO3EMEJIBHUX CEJISH 3a PaXyHOK 3€MChKOTO Oroykety. Jlis
uporo y 1882 p. ryGepHChKe 3eMCTBO 3aCHYBAJIO CIielianbHUN (OHJI 1 110~
piuHo Buaswio 10 Tuc. kpo juist Kymisii censiHamu 3emiti. Y 1884 p. 3emcbki

! TuB.: Becenosckmit b. Vicropus semcrBa 3a 40 et / B. Becenosckuit. - Cn6., 1911. —
T. 4. - C. 293.

? Tus.: KpaTkuit 0uepk S5KOHOMMYECKMX MePOIPUATIIL 3eMCTB 23 rybepHuit Poccun
(1865 - 1892 rt.). — ITonTasa, 1893. - C. 68.

* Tm.: Tonosko O. M. Y4yacTb afgMiHicTpaTHBHO-NOMILEICHKOTO anapary, OpraHis camo-
BPAAYBaHHA B yIpaBIiHHi Zep>kaBHuME dinancamu Pocificbkoi iMmepii Ha yKpalHCbKUX
semyiax (xiHenp X VIII - moyatok XX cr.) : MoHOrpadis / O. M. Tonosxo. - X., 2005. - C. 138.

* Mus.: KpaTknit ouepK SKOHOMMYECKMX MEpPOIpUATHIL 3eMCTB 23 TybepHnit Poccun
(1865 - 1892 rt.). — ITonTasa, 1893. - C. 68, 71.
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300pu cxBamuau «CTaTyT MiKIyBaHH», SIKUM Mepeadadanocs HaJaHHsS
(hiHaHCOBOT JOMOMOTH MaJjI03eMEIbHUM CENSIHAM 13 IUTaHb JJOBIOCTPOKOBOT
opeHu abo KyITiBIIi 3eMJTi, CIIPUSIHHS I0/I0 TpaleBIaIITyBaHHs a0o nepe-
CEJICHHS B 1HIIY MICIIEBICTb, HaJaHHA (iIHAHCOBOI JIOTIOMOTH y BUIIAJIKY
CTUXIHHOTO Jinxa'.

Ponb 3eMcTBa y 3aifiCHEHH] IMTOTEYHOTO KPEAUTYBAaHHS 3pocia i3 MpH-
WHATTSAM 3aKOHY Bix 2 TpaBHs 1886 p., 3riIHO 3 SKUM TOKYIIEITh 3eMJTi Mir
3BEPHYTHUCS 10 MIOBITOBOI 36MCBKOI yIIPaBHU 3 KJIOHNOTAHHSIM IIPOBECTU EKC-
MEePTHU3Y SKOCTI 3eMJIi Ta BCTAHOBUTH 11 BapTicTh. Pe3ynbraru excrieprusu
3eMCTBO HAIPABIISLIO A0 MiCLEBOrO BiaisieHHs CeNsHCHKOTO 03eMeIbHOT0
0aHKy JUIsl BU3HAYECHHSI CYMH MO3HYKH. 3T1AHO 31 CT. 28 3a3HaYEHOI0 3aKOHY
MOBITOBA 3€MChbKa yIpaBa MOIVIa MiATPUMYBATH MIPOXaHHA mepe] OaHKoM
HECYMIJTIHHOTO O3UYalIbHUKA PO HAAAHHS MUIBT y CIUIATI KPEAUTY, SIKIIO 11e
OyJ10 3yMOBIICHO HE3AJISKHUMH BiJ] OPYIIHUKA 00CTaBUHAMHE®.

[IpoGniemy ¢hiHaHCOBOTO 3a0€3MEUCHHS PUHKY 3€MJIi HAMAraJlucsl BH-
piuryBaru noBiToBi 3emcTBa. [Iprinynbke, PoMeHchke 1 XoposbehKe 3eMCTBa
HEOIHOPA30BO MOPYIIYBAIH Tepe]] TyOepHCHKUM 3€MCTBOM MTUTAHHS PO
CTBOPEHHS TOBAPHCTB B3aEMHOTO KPEIUTY, ajie 3a BIICYTHOCTI BiAITOBITHOT
HOPMAaTUBHOI 0a3u iM Oyito BimMoBiieHo. [IpoTn HagaHHs censtHaM ¢iHaH-
COBOI JJONIOMOTH 3 METOIO KYTIiBIIi 3eMJIi BUCTYIIAJI0 KOHCEPBAaTHBHO Hala-
LITOBaHE IBOPAHCTBO. Tak, rmacHU Mupropoacbkoro 3emMcTBa rpad
I1. A. Kanrict y 1881 p. HaronsArap Ha BUHECEHHI JJOTaHH YJIEHAM YIIPaBU
3a Te, L0 BOHU MOPYIIWIN IUTAHHS [IPO HaJaHHs JOTIOMOTH CEJISTHAM 100
npuadaHHs 3eMITi’,

Taxum unHoM, y 70—80-Ti poku XIX cT., HE3Ba)KArOUM Ha MPOTHIIIO
LAPCHKOTO YpsIly Ta KOHCEPBaTUBHOIO JBOPSHCTBA, 36MCTBO PO3IIOYAIIO
(iHaHCYBaHHS BUKYITY CEJIsTHaMH 3eMJIi. 3aBsIKKM (DiHAaHCYBaHHIO 1 Kpenu-
TYBaHHIO CEJISTH PO31ouaB (YOPMyBaTUCS PUHOK 3eMJTi. 3€MITIO 3MOTJIH TIPH-
n0atu Oe33eMelibHI i Majio3eMeNbHI CelisiHU. AJie Taki 3axo/1u OyJii HeJlo0-
CTaTHIMH, BOHU HE MaJld KOMIIEKCHOTO XapakTepy. Bucoxki BiIcOTKH 3a
KPEIUT CIPHSUIN ITiIBUINEHHIO IMIHU Ha 3€MJII0, TPUHOCHIIA HATIPHOYTKH
nepxxasi i piHaHCOBIH OypiKyasii Ta mpuU3BeNH A0 3yOOKIHHS MEPEeBaXKHOT
YaCTUHHU CEJISTHCTBA.

! Tus.: Benenxuit C. H. [IBaiaTh IATH /1€T AeATeNbHOCTY 3eMcTBa B [TonTaBckoit ry-
6eprun ¢ 1866 mo 1892 rox. Kparkmit ouepk / C. H. Benenkuii. — ITonrasa, 1894. — C. 49.

? Ts.: Tonosko O. M. Y4yacTb afMiHiCTpaTHBHO-NOMILEICHKOTO anapary, OpraHis camo-
BPAAYBaHHA B yIpaBIiHHi Zep>kaBHuME dinancamu Pocificbkoi iMmepii Ha yKpalHCbKUX
semyax (kiHenp XVIII - movarok XX ct.): MoHOrpadis / O. M. Tomosko. - X., 2005. - C. 139.

* Tus.: Becenosckuit b. Victopus semctsa 3a 40 et / b. Becenosckuit. — Cn6., 1911. -
T. 4. - C.295.
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dopmyBaHHS pUHKY 3eMITi Ta (PepMEepChKUX TOCIOAAPCTB rajJbMyBaio-
cs manozemeruisim. Tak, 3a nauumu b. I JlutBaka, y [TontaBcbkiii ryoepHii
1o peopmu 1861 p. censinu kopuctyBaiucs 244 987 nec. 3emii, a micis
pedopMu 3a yMOB BUCOKHX TEMITIB 3pOCTAHHS KiJIbKOCTI HACEICHHS 00CsAT
3eMJTi Y KOPHUCTYBaHHI CEIITH CKOPOTUBCs 10 232 269 mec.! Odimitino s
3a0e3nedeHHs BIacHUX MOTped MiHIMambHUN PO3MIp 3eMeTbHOTO HaJliTy
MaB CTAaHOBHUTH 5 Jec. Ha nymry HaceleHHs. @akTtudHo Xk y [lonTaBchkiit
ryOepHii BiH ckiamaB nurmie 1,4 mec. — HallMeHIIE 3 yCiX YKpaiHChKHX
ryOepHiii. A peHTabenpHe BeJeHHs (hepMepChKOro TOCTIOAapCTBa 3a Tij-
paxyHKaMy 3eMChbKHX €KOHOMICTiB MOIJIa 3a0€3MEUUTH TUIOLIA OPHOT 3eMiTi
3aIeKHO Bl KIIIMaTHYHKUX YMOB Bij 6 710 9 nec.?

[Ipobnema GpopMyBaHHs pUHKY 3eMITi TepeOyBajia y MIOMKHI I0puAnY-
HOTO PeryJroBaHHs MO3eMeNbHHUX BiHOCHH. CeNsHU MOIJIM CTaTh TIOBHO-
MPaBHUMH BIACHUKAMHM 3€MJIi 32 YMOBH, SIKIIO Npuadany ii 3a BIacHi Ko-
mTu. OgHak, sIK BiZOMO, OIABIIICTE CENSH TAaKMX KOIITIB HE Malld
i 3My1ieHi Oyiu Opatu kpenuT. CenstHChbKUil OaHK 1 3eMChbKi KpeIUTHI ycTa-
HOBH HaJIaBaJIU CEJISIHAM 1ITOTEYHUH JJOBTOCTPOKOBHI KPEAUT 13 TEPMiHOM
MIOTAIICHHS y cepeHboMy Binx 24 1o 34 pokis. Jlo MOMeHTy BHIIIIaTH Kpe-
IUTY CEJSIHMH, Iepe0yBalouy Ha CTAaHOBUILI 3€MJIEKOPUCTYBaya, HE MaB
IIpaBa PO3MOPSIKATUCS 3EMJICIO.

3TiHO 13 3aKOHOAaBCTBOM PociiichKkoi iMIiepil MOBHOIIPaBHUMH BJlac-
HUKaMU 3eMJTi He OyJIH CeNsTH-OOMMHANKYN. BoHu epedyBaiu Ha cTaHO-
BHUIIII 3eMJICKOPHCTYBAYiB, aJKe IIPAaBO PO3MOPSIKATUCS 3eMJICIO HaJIeKa-
110 o0muHI. CenstHU-00IMHHNKN HE MAJIX MPaBa 3aJIUIIUTH OOMHY 0e3 ii
JI03BOITY, 1110 rajqbMyBaio GopMyBaHHs HE TUIBKH PUHKY 3€MJIi, a H pUHKY
npaiii. 3a JaHUMHU JTOCITIIHUKIB 3a3HAYCHOT IPOOIIeMH, SIKi CYTTEBO PI3HATH-
cs1, Ha Teputopii JliBobepexuux rydepHiit YKpaiHu TepuTopis OOIMHHOT
3eMIIeBIIACHOCTI cKitanaia Bix 33 % mo 43 %?°. Bupiuienus wiei npodiemu
YCKIIQJIHIOBAJIOCS TUM, 1[0 CEJISIHU, SIK TPAaBUIIO, BUCTYTIAIH 32 30€PEeIKCHHS
OOIIMHY.

Y 80-1i poxu XIX cT. y 3eMIIiB BUHUKIIO PO3yMiHHS HEOOXITHOCTI Ha-
YKOBOTO BHBYEHHA IpoOiemMu MojaepHizalii arpaproi ramxysi. [lepmmm
KPOKOM Ha IIbOMY LISIXY CTaJ0 MPOBEICHHS CTAaTUCTHYHHUX JOCITIKEHb.

' Ous.: IntBaxk b. I. Tlepeopot 1861 ropa B Poccum: moyemy He peannsoBanach pe-
dopmatopckas anprepHatusa / b. I. JIntBak. — M., 1991. - C. 169.

2 Nus.: Slxumenko M. A. CTaHOBJIEHHS CEeITHCHKOTO ((hepMepCchKOro) rocofapcTa
B YKpaiHi Iic/s1 ckacyBaHH: KpirnocHoro mpasa (1861-1918 pp.) / M. A. fIkumenko // Ykp.
icT. )KypH. — 1996. - Ne 1. - C. 4.

* Tus.: IrHarosa JI. PuHKOBI BifHOCKHHY B YKpaiHi B Ilepiofi CTOMMIIHCBbKOI pedopmu
Ha novaTky XX ct. / JI. Iruatosa // Ictopia Ykpainu. — 2000. - Ne 34. - C. 6.
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3 mieto meroro [lonTaBebke 3eMcTBO y 1881 p. 3ampoBaamio CTaTUCTUYHE
oOropo'. [Iporpama cTaTUCTHYHUX JOCIIIKEHb [10aTaBCHKOTO 3eMCTBa y3r0-
mKyBanacs 3 LlentpanbauM cratuctuaHuM koMiteroM MBC, Ha sikuii mo-
KJIa/1aBCsl KOHTPOJIb 3a AiSUTbHICTh 36MChKOI CTaTUCTUKU. 3TiAHO 3 MpOrpa-
MOIO CTaTHUCTUYHI AOCIIIKCHHS MPOBOJMIKCS 3a TPhOMa HalpsiMaMu.
[Tepmmii HanpsM niepeadadaB MOABIPHUNA TIEPEITUC CUTHCHKOTO HACEICHHS
3 IeTaJIbHUM OIIMCOM XapaKTepy BeAEHHs rocnonapcersa. Jpyruiil Bua cra-
TUCTUYIHUX JOCIIKEHB TOJISTAB Y MEePETHci HepyXOMOTo MaifHa y MicTax
3 METOI0 YTOYHEHHS CyMH CIUIATH 3eMCHKOTO TO/IaTKy 3 HepyxomocTi. [To-
TOYHA CLILCHKOTOCIIOIAPChKA CTATHCTUKA CTAHOBWIIA TPETiil HarpsiM. Bona
noJisiraJia B ONMUTYBAaHHI CEJISIH Ta 1HIIMX Cy0’€KTIB arpapHUX BiHOCHH
(onuryBanHO migsarano 1500 pecrnoHAeHTIB) PO Pe3ysibTaTh rocrnoaap-
CBHKOT JISTBHOCTI y IOTOYHOMY POl Ta MJIaHU 1 MPOTHO3W Ha HACTYIHUH
pik. Y Xofi onmuTyBaHHS 3eMCBKi CTATUCTHUKHA OTPUMYBAJIH 1HQOPMALIIO PO
KUTBKICTh BUPOLLIECHOT 1 310paHoi MpomyKIii, iHK 3a SKUMH BOHa OyJia pea-
Ji30BaHa, PO YPOXKAHHICTh CIIbCHKOTOCHONAPCHKHUX KYJIBTYp?.

[IpoBeneHHs CTaTUCTUYHUX OCTIDKEHb 1aBajl0 MOXKIIUBICT BUSIBIISITH
HEZIOJIIKY arpapHOro pUHKY, IPOrHO3YBaTH MOXJIMBI HAIIPSIMU HOTO PO3BU-
TKy. Kepyrounch pesynpraraMu CTaTUCTUUHUX JOCIIKEHb, 36MCTBO JJaBa-
JI0 PEeKOMEHAIII1 ypsIly 1 BUPOOHHUKAM ClIbCHKOTOCTIONAPCHKOT MPOYKIIii.
Tak, Hanpukiaza, ctBopeHa y 1887 p. ryGepHCHKHM 3eMCTBOM CIEIliaibHA
KOMICisl HA OCHOBI Pe3yJIbTaTiB CTATUCTUUHUX JOCIIKEHb JIHIIIa BUCHO-
BKY PO MPHYHHH, 1110 3HIKYIOTh €()EKTUBHICTH TOPTiBIIi 36PHOBHMH KYJIb-
Typamu. Ha gymMKy 4iieHiB KOMicii, TOPTiBiIs 30120KIM rajbMyBaIacs TaKu-
MH pakTopaMH, SIK BeJMKa KUTbKICTh MOCEPEIHUKIB, HEHAICKHUMHU
yMoBaMH 30epiraHHs 1 TpaHCTIOPTYBaHHS 3€PHOBHX, BiJICYTHICTIO KOHTP-
OJTI0 3a X sIKicTIO0. Criuparoyrch Ha pe3yssraTu poootu komicii, [lonTaBceke
3eMCTBO 3BEPHYJIOCS 10 yPALY 3 MPOIO3ULIEI0 PO3POOUTH HOPMATHBHY
0a3y Ta 3ampOBaIUTH BiJIMOBI/IHI OPTaHH, IO /110 O MOXKIUBICTh YCYHYTH
3rajiaHi HeIoJiKU. 3eMCTBO PEKOMEH/YBAJIO YPSAY CKOPHCTATHCS TOCBIIOM
CIIIA 3 nuTaHb opraHizaiii eKCIopTy 3epHOBUX, YIOCKOHAINTH MUTHE 3a-
KOHOJIaBCTBO, YKJIaJIaTH BUTIAHI I €KCIIOPTEPiB 301K MIKHAPOIHI
yrO/ix, PO3pOOMIIO PEKOMEHIAIIIT I110/I0 YMOB TPAHCIIOPTYBAaHHS 301K Ha
3aJ1I3HUYHOMY TPAHCIIOPTi®.

! Tus.: JKypnanbl ITonTaBckoro ry6epHCKOro 3eMcKoro cobpanus 50 ouepefHOro
cosbiBa 1914 1. — ITonraBa, 1915. - C. 16.

* us.: Beneukuit C. H. [IBafuars maTh JIeT AesATeIbHOCTU 3eMcTBa B ITonTaBCKOI Ty-
6epuuu ¢ 1866 mo 1892 rox. Kparkuit ouepk / C. H. Benmenknit. — ITonrasa, 1894. - C. 76.

3 Tam camo. — C. 53-55.
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3eMCTBO 3aM04aTKyBaJI0 IPOBEACHHS T€OJIOTIYHNX Ta IPYHTOBO-TEOJIO0-
rivaux pociuimkenb. Y 70-Ti poku XIX cT. ry0epHCbKe 3eMCTBO Ha OCHOBI
npoekTy MiHicTepcTBa JepKaBHOTO MaliHa PO3POOUIIO BIACHUNA TTPOCKT
ocylIeHHs OOJIIT Ta 3pomeHHs 3eMelnb. Kepyrounch M npoektom, y Ko-
OemsIbKOMY MOBITI OyJI0 3ampOBaIKEHO 3pOIIYBAaHHS 3e€Meb 3a A0IO-
MOTOI0 BITPSIHUX MITUHIB, Y POMEHCHKOMY MOBITI JUIsI 3pOIIEHHS BUKOPHC-
TOBYBAJIN apTe3iaHCHKI CBEpAJIOBHHH, Yy [lepesiciaBChkOMY IPOBEIECHO
poboty 3 ocymeHHs 6omiT. Y 1888—1889 pp. Ha TepuTopii ryOepHii mpo-
BeJIa IPYHTOBO-TEOJIOTIUHI JTOCTIPKEHHST SKCIISAUIIIS TTi]] KePIBHUIITBOM
mpodecopa B. B. JTokyuaesa'.

3 METOI0 MPOBENECHHS arpOHOMIYHUX AOCIIKEHb y cepeanHi 80-X
pokiB XIX crt. po3modanu cBoro AistnbHicTh [lonTaBcrke, JpabdiBcbke, Koc-
TSAHTUHOTPaJChKe 1 [amsipke gociinni mois. OCHOBHUMH HAIIPsIMAMU JTi-
smbHOCT1 [TonTaBChKOTO JOCIITHOTO MOJIst OYII0 AOCIiPKEHHS CIIOCO0iB
arpoTEXHIKH 0OPOOKH IPYHTY IIiJ] 03UMi KyJIBTYPH, BUKOPUCTAHHS YHCTUX
napiB, arpoTexHika BUPOILIYBAaHHS KyKYPyA3H i KapTOILIi, 3aCTOCYBaHHS
OpraHiYHUX Ta MiHepalbHUX 100puB?. TakuM YMHOM, 3eMCTBO 3aII04YaTKY-
BaJIO0 HAyKOBUH MIJIX1/1 y PO3BUTKY 3eMJIepoOCTBa.

3eMChKi KOMICii NI BUCHOBKY, IIIO0 OJHIEIO 13 HAWBAKITUBIIIIHNX MTPH-
YUH Hee(EeKTUBHOCTI arpapHoi rairy3i OyB HaJ[3BUYaliHO HU3bKHI PiBEHb
KyJIBTYPH 3eMJIepOoOCTBa 1 3eMJIEKOPUCTYBaHHS CITbCHKOTO HACETICHHS.
CBiueHHSIM 11HOTO OyII0 O€3CHCTEeMHE 3eMIICKOPUCTYBAHHSI, IO CIIPHYH-
HSIJTO 3HIKEHHS POIOYOCTI IPYHTY, BUKOPHUCTAHHS IIPUMITHBHHX CITIOCO0IB
arpoTexHikH, BUpyOKa JIiciB mif mociBu Tomo. Y 1886 p. 3eMCTBO yxBasu-
JI0 TIOCTAHOBY, 3T1/IHO 3 SIKOIO 3MIHUTH CHUTYallil0 Ha Kpalle MOXKHa 3a J10-
MOMOTOI0 CTHMYITIOBAHHS KYJIBTYPH 3eMJIEpOOCTBA, MOIUPEHHS TPOoQeciii-
HUX 3HAHb 1 MATPUMKH MITpaIlifiHuX mpomneciB. [ BUpimIeHHAS i€l
npoOneMu TryOepHChKe 3eMCTBO 3aII04aTKyBaJIO I’ SITh CLIBCHKOTOCIIONap-
CHKHX LIKiJ Ta YOTUPH IIKOJIW CaTiBHHUIITBA, JiCHUITBA, OTOPOJHULITBA
1 OIKIIBHUIITBA.

VY apyriit monoBuHI 80-X pokiB XIX CT. 3MCTBO pO3IIOYAJIO IMOITHPIO-
BaTH 1 IpoTaryBary iH(popMaIlito po MPOTrPECHBHI CITIOCOOH 3eMIIepOOCTBa,
PO HOBY CUTLCHKOTOCMIOAAPCHKY TEXHIKY i pEMaHEHT, PO HOB1 BUAN POC-
JIVH, TIOpoJH TBapHH 1 nTaxiB. Y 1888 p. [TonTaBcbke 3eMCTBO OpraHizyBa-
JIO y4acTh BUPOOHUKIB CUTBLCHKOTOCIIONAPCHKOI MPOAYKIIi y podoTi Xap-
KIBCHKOT BCEPOCIHCHKOI CIITLCHKOTOCTIONAPCHKOT BUCTABKH.

! Ius.: KpaTknit odepK 9KOHOMIYECKIX MePOIPHUATHIL 3eMCTB 23 rybepuuit Poccun
(1865-1892 rt.). — ITonTasa, 1893. - C. 10-13.

? [TporpaMma onbITOB 11 paboT IT0/ITaBCKOII CeNMbCKOX03AICTBEHHOI ONBITHON CTaHLINY
/] Xyropauun. — 1910. - 23 gek. - Ne 51. - C. 2122-2123.
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Hanpuxkinui XIX ct. JliBoOepexHni rybepHii Oynu ripiie 3ade3neueHi
CLITBCHKOTOCIIONNAPCHKOI0 TEXHIKOIO TIOPIBHIHO 3 IHIIMMH peTioHaMH YKpa-
ian. Tomy B 1883 p. [lonTaBchke ryGepHCHKE 36MCTBO MOPYIITHIIO MTUTAHHS
PO HUISIXW BUPIMIEHHS Li€l mpobieMu. sl po3NOBCIOKEHHS ClIbChKO-
TOCIOapChKOl TEXHIKM 1 peMaHeHTy y 1886 p. 3eMCTBO 3ampoBaInIIo CIIe-
HiaJbHI CKJIAJM 3 METOI opraHizaiii Toprisii. ¥ 1888 p. rydepHCchbke
3eMCTBO yxBaJuiI0 [1oJ0keHHs PO 3eMChKi CIIbCHKOTOCTIONAPCHKI CKIIaIn
1 acUTHYBaJIO JJIs1 OONAIITYBaHHS CKJIaliB y moBiTax 3 Tuc. kpo. CBoi To-
BapH 3€MChKI CKJIaJIi peaidyBajid onToM abo y po3zpi0, 3a roTiBKy abo
y KpeAHT 3a HIKYMMH, MOPIBHSAHO 13 IHIIMMH peanizaTopamu, LiHaMu.
Taxkum 9rHOM, JiSUTBHICTH 38MCHKUX CKJIA/IiB JaBajia MOXKIIMBICTh IIEHTpa-
J30BaHO 3a0e31euyBaTh CeJIsTH TEXHIKOI0, KOHTPOJIIOBAaTH PUHOK 3HAPSIb
npari, CTpUMYBaTH 3pOCTaHHS LiH. 3aBISIKK TAKUM 3aX0AaM 3€MCTBO CIIPH-
SII0 PO3BUTKY APIOHMX CEJISTHCHKUX MOCHOAAPCTB.

[onTaBchke ryOepHCHKE 3eMCTBO HaiaBasio (hiHAHCOBY W MaTepialibHy
JIOTIOMOTY THM TOCIIOJapCTBaM, K1 BTPaTHIM ypoKkail a0o 3a3HaU 1HIINX
MarepiaTbHUX 30MTKIB YHACHTIIOK IPUPOTHIX KaTaKIIi3MiB: TIOCYXH, TTOBIiHI,
3aMOPO3KiB, Tpajly; MIKIIHUKIB POCIHH Ta XBOpoO TBapuH. Tak, 1888 p.
3€MCTBO aCHTHYBAJIO JIJIsl BIJIIKOAYBaHHS 30UTKIB Bijg rpaxy 10 THc. KpO.
3eMCTBO 10TIOMArajio CiIbChbKOrOCIHOAAPCHKUM TOBApUCTBAM IIPH MPOBE-
JICHH1 BECHSIHOT OPaHKH 3eMJIi, 3BEPTAIIOCS JI0 YPSAY 3 KIOMOTAHHIM PO
HEOOXIIHICTh 3MEHILICHHS CeJITHAM CYMHU BHIUIAT 32 3eMIIIO".

Taxum unHOM, IlonTaBCchKE 36MCTBO 31IHCHMIO a00 3aM0YaTKyBaJI0
HU3KYy OpraHi3aniiiHO-paBoBUX i (piHAHCOBUX 3aXOJiB, SIKi OyJIM CHPsSIMO-
BaHi Ha MOKpAIIEHHsI CUTYaMi{ y raiys3i ClIbChKOTOCIOAAPCHKOI0 BUPOOHH-
LTBA Ta COL[IAJbHOIO 3aXUCTY HE3aMOXHHUX CEJIsSH. 3eMCTBO PO3I10Yaso
MpoILeC AOCIIPKSHHS IIJIAXIB 1 COCO0IB MOZEpPHI3allil arpapHol ramysi.
VYnpoBamxkeHHs OypKyazHUX peopM B arpapHiii raiay3i Maio IOMITHI Ipo-
rpecuBHi Haciuigku. 3a qaaumu b. . JIuTBaka, BUBI3 301K Ha KCTIOPT
niopiBHsHO 3 1860 p. y 1870 p. 30inbimBes Ha 73,4 MuH niyniB — Ha 44 %,
a'y 1880 p. Ha 198 muH nmyxiB?. OnHAK Ha IIbOMY €TaIli 3eMCTBO HE 3MOIJIO
PO3pOOUTH HITKHUH TUTaH CTpaTeTii y BUPINMIEHH] arpapHOTO MUTAHHS, 110
3HAYHOIO MipOI0 3yMOBITIOBAJIOCS BIJICYTHICTIO TAKOTO TUIAHY Ha 3arajibHO-
JepKaBHOMY piBHI. 3eMCTBO HE BU3HAUMIIOCA 13 CTpaTerieio peopmyBaH-

! YKypuansl ITonTaBcKoro ry6epHCKOro 3eMCKOro co6panus 50 o4epeHOro CO3bIBa
1914 r. - ITonTaBa, 1915. - C. 42; CucteMaTi4ecKuii CBOZ, TOCTAHOBICHMI ¥ PACHIOPKEHNI
ITonTaBcKoro ry6epHCKOro 3eMCTBa 3a BTOpbIe YeThIpe Tpexaerus (¢ 1883 mo 1894 r.). —
TTonrasa, 1901. — Beim. II. — C. 938-939.

? JIntak b. I. TlepeBopor 1861 roza B Poccum: noyemy He peanusopanach pedopma-
Topckas anbrepHaTusa / b. I JIuteak. - M., 1991. - C. 255.
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HSl IO3eMeNIbHUX BiTHOCHH. KoHCepBaTHBHO HajalITOBaHa YacTUHA IJlac-
HUX — BEJIUKONOMICHI ABOPSIHH i MOMIIIUKHK MiATPUMYBAIH MPYCCHKUN
HUISIX PO3BUTKY PUHKOBHX BIJJTHOCHH Ha CEJi, 1HIIIA YaCTHHA 3e€MChKHX
I1acHUX — 00yprKya3HEeHe IBOPSHCTBO, MPEICTABHUKHU ITPOMHUCIIOBOI Oyp-
XKyasii 1 CeNISTHCTBO — BUCTYMANH 32 aMEPUKAHCHKHIA, PEBOJTFOIIHHHUHN MIISIX
PO3BHTKY arpapHHX BiJIHOCHH.

Ko3auenxo A. OpraHu3anuoOHHO-IIPABOBAS 1eSITEILHOCTH 36MCKOI0 CaMo-
ynpasJieHHus1 B arpapHoii cepe (1865-1890 rr.)

B crarbe packpbiTa OpraHn3alMOHHO-TIIPaBOBas JIESITEILHOCTh OPIaHOB 3eM-
CKOTO CaMOYIIPABJICHHUS € LETbI0 YOPMUPOBAHUS PHIHOYHBIX OTHOLICHHUIT B arpap-
HOM oTpaciu Ha TeppuTopuu [lontaBckoii rydepann B mepuox ¢ 1865 mo 1890 rr.

Kntouegvie cnosa: MectHoe caMOylpaBiIeHHE, 36MCTBO, arpapHasi OJIUTHKA.

Kozachenko A. Organizational and legal activity of territorial self-
government in the agrarian sphere (1865-1890).

Orqanizational leqal activity of zemstvo self-qovernment bodies intended to
form market relations in the aqrarian field on the territory of Poltava province from
1865 to 1890 is exposed in the article.

Keywords: local government, zemstvo, agrarian policy.
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ITPOBAEMM
IUBIABHOI'O IIPABA

V]IK 347.61/.64 L. ’Kuninkoea, 4nen-xopecnongent Hamjio-
HaJIbHOI aKafieMil IpaBOBUX HayK YKpaiHu

Oco6mMBOCTi 3aKOHOTABYNX KOHCTPYKILil
CiMelTHO-IIpaBOBUX JOTOBOPiB

B ciM’1 BUHUKAIOTH Pi3HOMAaHITHI 0COOMCTI Ta MAafHOBI BiTHOCHHH, SKi
OTPeOyIOTh BIAMOBITHOTO BHOPpMYBaHHSA. OCKUIBKH OJHUM 13 Halieek-
TUBHIIIKMX PETYISTOPIB IPUBATHONPABOBHX BiTHOCHH BH3HAETHCS JIOTOBID,
BHUHHKAE MTUTAHHS MI0JI0 MOYKJIMBOCTI 3aCTOCYBAaHHS KOHCTPYKIIii TIOTOBOPY
B c(hepi ciMEWHUX BiJIHOCHH.

Ha >xaib, Ha BITYM3HSHUX TIPABOBUX TEPEHAX MPOTATOM JICCATIIIITH TTH-
TaHHS [IPO JIOTOBIPHE PETyIIOBAHHS CIMEHHIX BiJIHOCHH TiepeOyBaJIo B ifie-
OJIOTIYHIHN, & He IPaKTHIHIH TUTOMIHHI. 3yCHIIISA TCOPETHKIB OYITH CIIPSIMOBa-
HI Ha JIOBEJCHHS TEOPil CAMOCTIHHOCTI CIMEHHOIO IpaBa sK Tajy3i npaea,
BIJIMIHHOCTI CIMEHHOTO TIpaBa Bij IipaBa IUBUILHOTO, HASIBHOCTI Y CIMEHHO-
T0 [TpaBa BJIACHOTO NIPEJMETa Ta METOLy IPABOBOTO peryioBanHs. Hacigxom
TaKOTO TiIXOTy OyJI0 HEBU3HAHHS POJTi JIOTOBOPY B c(hepi CIMEHHUX BiTHOCHH,
JIOBEJICHHS HEMOYKJIIMBOCTI 3aCTOCYBAHHSA JI0 PETYITIOBAHHSA CIMEWHUX Bij-
HOCHH 0a30BUX ITUBUTICTUIHUX KOHCTPYKITiH. [IpoTsrom TpuBagoro gacy
BiTHOCHHHM B CiM’1 BU3HAYAJIMCS BUKJIIOYHO IMIIEPATHBHUMH MPUTTUCAMH.
Usnenu cimM’i He HAAIISUTMCS MIPABOM 33 CBOIM Oa)kKaHHSM BH3HAYaTH Ti UM
1HII acriekTH cBOro KUTTs. He Oyno HamaHo Take npaBo i cyny.

VY Jiteparypi TOBOAMUIOCS, IO JIOTOBOPH HETUIIOBI ISl YYaCHUKIB Ci-
MEHHUX BiTHOCHH, a SKIIIO BOHU i MalOTh MiCIle, TO HOCSTh Y IIIoMy 0e3-
oriaTHUM Xapakrep'. TeopeTHku nepeKkoHyBalH, 10 JOMOBICHOCTI MiXK
YJICHAMH CiM’i HE MalOTh TaKOX MPAKTHYHOTO 3HaYeHHs . B. @. SkoBieB
B3araJii BiJMOBJISIB JIOMOBJICHOCTSM MOJPYXKS ITpaBa iIMEHYBaTUCS JOTO-
Bopamu. Ha iioro nymKy, «lopuandeckue akTbl CyObEKTOB CEMEHHOTO
IIpaBa HE OTHOCATCS 110 CBOEMY XapaKTepy K CIIEIKaM M JOTOBOpaM, OHU
CITy’KaT 0co00 pPa3HOBHIHOCTHIO MTPABOBBIX aKTOB. OTCYTCTBHE CHIEIOK U
JIOTOBOPOB SIBIISIETCSI BXKHBIM CBHJIETEIIHCTBOM CBOE0Opa3usi MeToja ce-

! bomko B. Ouepku coBeTckoro cemeriHoro npasa / B. bomiko. — Knes, 1952. - C. 169;
Marsees I. K. CoBetckoe cemeitnoe npaso / I. K. Marees. — M., 1985. - C. 123.

> Epemees 1. . ITpaso muunoit co6ctBennoctu 8 CCCP / 1. . Epemees. — M., 1958. -
C. 102.
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MeiiHoro npaBay'. KOpuInyHIMHU aKTaMU-TOMOBIICHOCTSIMH Ha3UBaIH J10-
rosopu B. I. Tuninina ta C. I. Peyror?. He auBHO, 1110 Ha TJTi TAKOi MaHiBHOT
KOHIIETIIIi B paasHCHKIN ciMEHHO-TTpaBOBii HAyIli HE OYyJIO0 CTBOPEHO 3a-
raynpHOi Teopii goroBopy. JIuie okpemi BUCHI MiITPUMYBAIIH i7IEF0 IOTOBO-
pY B ciMeiiHOMY IpaBi Ta MPOBOAWIIM aHaJli3 OKPEMHUX BHIB JOTOBOPIB, SIKi
ICHyBaJIM y TIPAKTHUIL’. 3arajoM JOKTPUHA iITHOpYBaa JOTOBIpHE PETYITIO-
BaHHS CIMEHHUX BIJTHOCHH 1 HaBiTh TakKe MOIIUPEHE SBUIIIE, K TOTOBIP TIPO
TIOJTiJT MaifHa TTOJIPYKIKSI.

IMnepaTrBHa periaMeHTalisl CiMeHHUX BiJHOCHH MOSICHIOBAJIacsl He00-
X1JIHICTIO T1IBUIIICHOT OXOPOHU 1HTEPECIB WieHiB ciM’i. BBaxanocs, 1110 1i
IHTEpeCH MOXKYTh OyTH IMOPYIICHI, SKIIO WieHaM ciM’1 Oyzie HaJgaHe TpaBo
CaMOCTIiiiHEe BU3HAYATH PABOBI aCHEKTH CBOTO KHUTTS. 3aKOH IMIIEPaTUBHO
Ta OAHO3HAYHO BH3HAYaB MaWHOBI BIJIHOCUHH MOAPYKXKS (KOTUIIHBOTO
TIOJIPYOKST), HE JIOITYCKaB OJHOI 1HILIaTUBU OaThbKiB BIITHOCHO MOPSAKY
CIUTaTH aJIIMEHTIB Ha JUTHHY a00 TOIPY K 100 B3aEMHOTO alliMEHTY-
BaHHs1. CiMeliHe 3aKOHOJaBCTBO YHUKAJIO HaBiTh HATSKY HA BUKOPUCTAHHS
y ciMelHO-paBoBiil cdepi TaKMX HUBUTICTHYHUX KOHCTPYKLIH, K
«3000B’sSI3aHHSD), «JIOTOBIP», KKPEIUTOP» 200 «OOPIKHHK.

JIute mocTymoBo Imi T THCKOM JKHTTEBUX peajiit 10 CiIMEHHOTO 3aKOHO-
JTABCTBA MOYAIIN «IIPOCOTYBATHCS» OKPEMi JOTOBipHI KOHCTPYKIIii. PeBo-
monieto B upoMy nutanHi Oyno BeneHus 10 KnllIC YPCP 1969 p. nopmu
npo nuiroOHuM KOHTPakT. 3akoHOM Ne 2488-XII «IIpo BHeCeHHs 3MiH 1
nmomoBHEHb 10 Komekcy mpo murro6 Ta cim’to Yikpaincekoi CPCPy» Bin
23.06.1992 p. Oym0 3aKpimieHO MpaBo MOAPYKKS HA YKIaIeHHS MUTFOOHO-
T0 KOHTpPakTy (cT. 27'). Xoua MoJoKeHHS BKa3aHOi CTATTi Ba)KKO BU3HATH
0e3/10raHHIMU, BOHH BIIEpIIE Ha TEPEHAX MOCTPASIHCHKUX KpaiH BBEIIH JIO
3aKOHOMIABYOTO TOJIS IHCTUTYT MUTFOOHOTO TOTOBOPY. SIK pe3yabTar muito0-
HUU JIOTOBip MPUBEPHYB YBary TEOPETHUKIB, SKi JOCTiIKYBaJIH MPABOBY
MPUPOAY LOTO JOTOBOPY Ta BHU3HAYAIHM HOTO OKpEeMi CKIIaoBi‘.

HopmaruBHi 3MiHH cTaJIM NIEPIIAM KPOKOM 1 1aJTH MOYKJIUBICTB ITOJIaITh-
101 3aKOHOABYOT MATPUMKH TOTOBIPHOTO PETYITIOBAaHHS CIMEHHHX Bill-

! SIxoBne B. ®. IpakgaHCKO-IPaBOBOE PEryMIPOBaHIie 0OLIeCTBEHHbIX OTHOIIEHMIT /
B. @. fIkoBnes. — CBepanoBck, 1972. — C. 163.

2 Opupndeckne GakThl B COBETCKOM ceMeliHOM mpase. - CBeppnoBcK, 1989. —
C. 63, 64.

? Hukuuna B. I1. Vimymectso cynpyros / B. I1. Huxutyna. — Caparos, 1975. - C. 58.

* us.: JKnnuukosa V1. B. Bpaunbit konTpakT / V. B. JKummukosa. — Xapbkos, 1995; IBop
O. A. Oynkuil HUTI06HOTO KOHTPAKTY B CiMeltHOMY IpaBi YKpaiHu : aBToped. fuC. ... KaHI.
fopup. Hayk : 12.00.03 / O. A. fIBop ; Ham. ropua. akapg. Ykpainn. - X, 1996; Kpacpko U. E.
ITpaBoBas mpupopia 6paunoro koHrpaxra / V1. E. Kpacbko // ITpo6nemu 3akoHHOCT : Pecrry6rmik.
MDKBifoM. Hayk. 36. — X. : Har. fopug. akaz. Ykpainn, 1998. - Bum. 33. - C. 80-81.
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HOCHH, a TaKOXX HayKOBOT'O aHaJli3y JOTOBOPIB y CiMEHHO-TIpaBoBiii cepi'.
[Iporiec BU3HAHHS POJIi IOTOBOPY IIPH PETYJIIOBAHHI CIMEHHUX BiTHOCHH
TTiTHSABCS HAa IPUHITUTIOBO HOBHUH PIBEHB IMTiCis HAOpaHHSI YHHHOCTI HOBUM
CK VYkpainu 2002 p. Ynepiie 10roBipHe peryioBaHHs CIMEHHUX BiTHOCHH
3aKpiIvieHe SIK OJJHAa 3 OCHOBHHMX 3acajl Cy4acHOTro CiMeHHOro mpasa (4. 2
ct. 7 CK), a 1oroBip po3misigaeThes sK HKEPeso CIMEHHOTOo paBa mopsiz i3
HopMmamu 3akoHoaaBcTBa (cT. 9 CK). Y po3Burok 1iei renepanbHOi el B
CK nepenbauena 11ita HIU3Ka pi3HOMaHITHUX JJOTOBOPIB, Y4aCHUKAMU SKHX
€ wieHu ciM’1 (crarti 66, 69, 78, 89, 91, 109 Ta in.). HaBith Ha oMy 10-
roBipHa iHIlIaTHBa LUX 0Ci0 He 3aKIHUYETHCS: CTOPOHU MOKYTh YKJIaJaTh
i 11111, He epenOaveHi oe3nocepenabo B CK, moroBopu (HemolMeHOBaHi
noroBopH ). Takuii IPUHIIAIIOBO HOBHH TTiX1T MOYKE CTATH MIATPYHTSIM IS
CTBOPEHHS B TIOAAJIBIIOMY BITUM3HSHOI KOHIIEIIii JOTOBIPHOTO PEryJo-
BaHHS CIMEMHUX BiIHOCHH.

Tpeba momatw, 110 TOTOBIPHI CIMEHHI BiTHOCHHU MOXKYTh OXOTUTIOBA-
THCSI HOPMaMHU HE JIAIIE CIMEHHOTO, a i IIUBITLHOTO 3aKoHOAaBCTBa. Ocoow,
SIKi MAIOTh CIMEHHO-TIPABOBUH CTaTyC, YKIAJAI0Th MiX COOOIO Ta 3 IHITUMHU
oco0aMu Pi3HOMAHITHI TOTOBOPH, SIKi 3HAUIIUIA CBOE 3aKOHOIABYE 3aKpi-
IUICHHS B PI3HUX «103aCIMEHHUX» 3aKOHOAABYMX akTax. OCHOBHE 3HAYCH-
HS1 B IbOMY acIleKTi MaloTh JOTOBOPH, Iiepef0aueHi IUBIIbBHUM 3aKOHOAAB-
cTBOM i mepenycim HoBUM LK Ykpainu.

Y UUBUILHOMY 3aKOHOJIABCTBI ICHYFOTB JIBA OCHOBHHX ITI/IXOJTH, SIKIMU
[IO3HAYAETHCS «CTABJICHHS» O YYaCHHUKIB CIMEHHHUX BITHOCHH Yy mpoueci
VKJIaJICHHS] HUMH JIOTOBOPIB: 1) UBiIbHE 3aKOHOJABCTBO HE HAAA€ CIMEHHO-
My CTaTycCy CTOpPiH CHeLiaIbHOTO 3HAYCHHS 1 Perymioe iX BIAHOCHHHM 3a 3a-
TaJIBHOIO CXEMOIO (HaIPHUKIIAJ], YWIeHI ¢iM’i CTOCOBHO CBOTO PO3/UTLHOTO
MaifHa MOXKYTh YKJIQJaTH MK CO00F0 Oy/Ib-sIKi JOTOBOPH (KYTiBIi-ITPOIAKY,
JapyBaHHsI, MiHH TOILO); 2) 10 3araJIbHOT CXeMH JIOAAETHCS IEBHE YTOYHEH-
Hs (CremiagbHe TPaBUIIo), sIKE CIIPSMOBaHE caMe JI0 YYaCHUKIB CIMEHHUX
BigHOCHH. [IpH 1IbOMY 3aKOH YITKO Ha3MBa€E CIMEHHO-TIPABOBY MO3HIIIIO 0CO-
0u — Oarbku (YCHMHOBIIIOBAY1) HE MAIOTh MPaBa JAapyBaTy MaiiHo JiTeH (4. 2
ct. 720 LIK); cmajgkoBmii 1oroBip 3a yuacTtio monpyxoks (ct. 1306 LIK Tomo).

Y mporieci JOTOBipHOTO pETYTIOBAaHHS CIMEHHUX BiTHOCHH MOYKHA CITO-
CTEepiraTv OHYy BaXIMBY 00CTaBUHY. Hepimko MexXy MK ITUBUTEHO-TIPABO-

! uB.: AnToukiHa B. K. JJoroBipHe perymoBaHH: BifHOCKH MOAPYIOKS : aBTOped. [C. ...
KaHf. 'opup. Hayk : 12.00.03 / B. K. AnTomkina ; Ham. ropnp. akag. Ykpaian. - X., 2006; HoBo-
xarcpka f1. B. TIpaBoBe pery/moBaHH:A MaifHOBYX BiJHOCHH NOAPYXOKA (OPIBHATBHO-TIPABOBMIA
acreKT) : aBroped. MC. ... KaHz. Iopyz. Hayk : 12.00.03 / 5. B. HoBoxarcbka ; Hair. ropuz. akag.
Ykpainn. - X., 2006; Axmau I. M. JlorosipHi IipaBoBiTHOCHHY WIeHIB ciM’i : aBTOped. AcC. ...
KaHp. 'opuj. Hayk : 12.00.03 / I. M. Axmau ; Oziecbk. Hall. Iopuf. akaj,. — Oneca, 2009.
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BUMH Ta CIMEHHO-IIPaBOBUMH JIOTOBOPAMH MOYKHA ITPOBECTH JIMILIE YMOBHO,
OCKIUIBKH CIMEHHO-TIPaBOBI JOTOBOPU MaikKe «BIPUTYI» MiIXOASATH JI0
JIOTOBOPIB IIUBIUIBHO-TTPABOBUX. [HKOJIM PO3MEKYBaHHS TaKHX JIOTOBOPIB
MOKe 311IHCHUTH JuiIe (axiBelpb i TO HOCHUIIAIOUNTh He Ha PI3HULIIO B IPHU-
POl TOTOBOPIB, a CKOPINI HAa TPAAMILIIO 1X 3aKpiruieHHs B 3aKoHi. Harpu-
KJ1aJl, JIOTOBOPH 3a YYacTIO CITiIBBJIACHUKIB MPH CIiJIbHIA YaCTKOBIH Biac-
HOCT1 PEeryJaIol0ThC HOPMaMH LUBUILHOTO 3aKOHOAABCTBA, a JOTOBOPH
TOJIPY>KKST 00 THITNX «TUTTOBUX» YYACHUKIB BiJHOCHH CITIILHOI CYMICHOT
BJIACHOCTI — HOPMaMHM 3aKOHOJIaBCTBA CiMeHHOr0. CHTYAIlIF0 YCKIIaIHIOIOTh
BUTIAJIKH, KOJIM YYACHUKH CIIJIBHOT YaCTKOBOI BIACHOCTI € OTHOYACHO YJIe-
HaMH¥ ciM’1 (CrIaAKoBi BiTHOCHHU). KpiM TOTO, HOpMH ITUBITHHOTO 3aKOHO-
JIABCTBA TAKOXK PErYJIIOIOTh JOTOBIPHI BIJHOCHHHM MIX 4YICHAMHU CiM’T —
BIJIHOCHHU CHiIbHOI cyMicHOI BiacHocTi (cT. 369 1K) abo BigHOCUHUK
TI0/T0 KOPUCTYBAHHS 9y’KUM MaifHOM diieHamH ciM’1 BiacHuKa (cT. 405 LIK).

Take po3’eHaHHS HOPMATUBHOTO Marepialy Ma€ MITyYHHI Xapakrep.
BxrouenHs cimeifHO-nipaBoBUX HOpM 10 LIMBinbHOTO KOZEKCY MOTIIO O
BUPIIMIUTH IF0 TipoOiieMy. SIkOu BimOymocs o€ JHaHHS CIMEHHHX Ta ITUBLITb-
HO-TIPAaBOBUX HOPM Y €TMHOMY HOPMAaTHBHOMY aKTi (SIK 1I€ TUIAaHYBAJIOCS Y
1996 p.)!, To Biamana 6u moTpeda MOCTIHHOTO «IMTEPEKUIAHHSI MOCTKIBY Bif
CK no LK VYkpainu.

Btim He MOKHa 3ariepedyBarH, 1110 JIesKi 0COOIMBOCTI YKIIAICHHS J10-
TOBOPIB y ciMeiiHil cepi ailicHO icHyroTh. [IpuHaiiMHi ciMeiini Jorosopu
BiJIPI3HAIOTHCS BiJ] OUTBIIOCTI JOTOBOPIB IIMBLIEHO-TIPABOBHX. SIKIIO TIEBHA
L[OFOBipHa ¢dopma po3paxoBana Ha YYaCHHUKIB caMe CIMEHHUX BiTHOCUH, TO
HasBHICTh Y HUX CIMEHHOTO cTaTycy HOTpe6ye 3’ACcyBaHHA. YKIaJeHUH
TaKOI0 0COOO0I0 JIOTOBIp 3a3BUYail Ma€ TOJIATKOBI, CTIeIialli30BaHi IpaBuJa,
PO3paxoBaHi BUKIIIOUHO HAa YYaCHUKIB CIMEWHUX BijiHOCHH. Hanpuknan, Tyt
NoTpiOHA 3roa APYroro 3 MOAPYXOKs a0 1HILIOrO CHiBBJIACHUKA HA yKIIa-
JISHHSI IOTOBOPY; JIOTOBIp CIIPUYHHSIE MMPABOBi HACIIIKK HE JIUIIIE IS 0CO-
0w, sika Opajia B HbOMY 0€3I0CEPEIHIO Y4acTh, a i IHIIHMX OB’ A3aHUXY 13
HEI WICHIB CiM’1; BiJIMOBIJaIbHICTh 32 JOTOBOPOM MOXKE BUHUKATH HE
JIUIIE NIl y9acHUKA JIOTOBOPY, a i IS 1HIIOT 0COOH, IO Ma€ BiAIMOBI THHIA
ciMeiiHul caryc. Y IMBUILHO-TIPABOBUX JIOTOBOPAX TaKi «yCKJIaHCHHSD
TaKOK MOXKYTh iICHYBaTH, IPOTE BOHH HE € TUIIOBUMH. 3a3BUYail BOHU BH-
HUKAIOTh Yy JIOTOBOPAX, SIKi OIMOCEPEIKOBYIOTh BiTHOCHHH CITUTFHOI BiIac-
HOCTI Ta JIOTOBOpax Mpo CHIIbHY AiSUTbHICTb.

VY XKHUTIOBOMY 3aKOHOAABCTBI iICHYIOTH CBOT OCOOJMBI MigXoAu. 3aKOH
BpaxoBy€ CIMEWHHWH cTaTyc 0COOH, XO4a i He HaMaraeThCs JIeTai3yBaTh

! [Tepenmosa jjo mpoekty LluBinbHoro komexcy // Ykp. mpaso. — 1999. — Nel. - C. 27.
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MpaByJIa MOI0 TaKol 0COOH. 3a JOTOBOPOM HAMY JKUTIIA CTAaTyC YieHa CiM 1
Hasae ocobaM npaga, 10 AOPiBHIOOTH NpaBaM Haiimaua (cT. 64 JKK). Orxe,
3aKOH TI03HaYae WieHa ciM’1 SIK 0COOIMBOIO y4acHUKA BIIHOCHH, IIPOTE HE
(hopMye 7151 HOTO OKPEMOTO HaOOPY TpaB Ta 000B’s13KiB. BiH uiire Bkasye,
10 YWIeHU ciM’T HaliMaua, SKi MPOXKUBAIOTHh PAa30M i3 HUM, KOPHCTYIOThCS
HapiBHI 3 HaliMayeM yciMa IpaBaMu Ta HECYTbh YCi 000B’SI3KH, 1[0 BUIUIUBA-
I0Th 13 IOTOBOPY HaliMy >KHTIOBOrO npuMimeHHs (4. 1 ct. 64 XKK).

He Bukiikae cymMHiBiB, 1110 «OCHOBHHH TATapy BU3HAYECHHS IOTOBOPIB, SIKi
YKJIa[a0ThCsl y4JaCHUKAMU CIMEHHHUX BiTHOCHH, HECE CIMEHHE 3aKOHOIABCTBO.
VY mpOMy acmekTi XOTiTocs 0 3a3HAUYNTH ONHY BKpall BaXKIIUBY OOCTaBUHY.
OCKITbKH TIPOTSTOM JECATHIIITE Y JOKTPYHI JJOBOJMBCS CAMOCTIHHHIA XapaKrep
CIMEMHO-TIPaBOBHX HOPM Ta IIPHHIIUIIOBO PO3MEKOBYBAIMCS HOPMH CIMEHHO-
IO Ta IMBIUJIBHOTO MPaBa, PO3BUTOK CIMEHHOTO 3aKOHOJABCTBA B Tild HOTO Yac-
THHI, ILI0 CTOCY€THCSI I0TOBOPIB, MPHU3BIB 10 CBOEPIJHUX HACTIAKIB.

Ilobyoosa ma ocnoeni nioxoou Cimeitnozo Kooekcy w000 002080pie
Maomy Cymmeei 0coonueocmi.

1. [1epBiCHOIO O3HAKOIO € PO3MIIIEHHS HOPMAaTHBHOTO MaTepiamy. Sk
Bigomo, LluBINbHUN KOJEKC TpaguLiiiHO MICTUTh OKpeMy KHury —
«30008B’s13a51bHE IPaBOY», BogHOYac CiMEHHMI KOJEKC TaKOTO MOALTY HE Ma€e
1 HiKoJIK HE MaB. HopMmu, 1110 perysitoroTh JOroBipHi BIAHOCHHH B CiM 1, MatOTh
BUIJIaJ] HOPMaTUBHUX «BKPAIICHbY» Y 3arajibLHOMY MacHBi CIMEHHO-TIPaBOBUX
HopM. Lli HOpMu He crpyrioBaHi B okpeMmi migpo3aimun CK, a «BMOHTOBaHI» B
HOPMATHBHI MPUITUCH BIAMOBIIHUX TNIaB. ToMy TIOJOXKEHHS PO J0TOBOPU
MOJIPYAOKS PO3MIIIICHI B IVIaBax, MPUCBSYCHUX CIIIBHIN CYMICHIN BIACHOCTI
MOAPYOKS (cTatTi 65, 66, 69, 78 Ta iH.); HOPMH IOAO TOTOBOPIB MiXk 0aTh-
KaMH TIpO BIIAILTYBAaHHS AiTel — y IMlaBax, 110 BU3HAYAIOTh iXHi 0COOMCTI
Ta MaiHOBI BigHOCHHHU (CcT. 109, 4. 4 ¢T.157, ct. 160 Ta iH.).

Taka ¢parMeHTapHICTh 3araJIbHOT KOHIICTIIIi CIMEHHO-TIpaBOBOTO J0TO-
Bopy B CK Ykpainu 1mo3HaqaeTsesl 1 Ha BiICYTHOCTI B HhOMY OyIb-SIKHX 3a-
raJlbHUX TMOJIOKeHb Npo JoroBip. Y CK Hemae 3arajibHHUX MpaBHI MIOA0
CTOpiH AOTOBOPY, OPSAKY YKJIAJCHHS OKPEMHUX BHIIB JJOTOBOPiB, MOMEHTY
HaOpaHHs HUMU YMHHOCTI, ()OPMH JIOTOBOPIB, MiACTaB MPUITUHEHHS JJOTOBO-
PY, BIIIOBIAAILHOCTI 32 JOTOBOPOM TOIIO. YCi IpaBuiIa Mpo JIOTOBOPH B Ci-
MelHi# cdepi mepeOyBaroTh JHIIE y TUTOIIHHI iX KOHKPETHUX BUIIB. Y TH-
TaHHI OTOBIPHOTO PETy/TIOBaHHS OCHOBHUH CIMEIHMI 3aKOH He ITiTHSIBCS 10
piBHSI Oyab-sIKHX y3arainbHeHb. CUTYaIlii0 BPSATOBYE JIMIIE ICHYBaHHS «CTap-
moro Opara» CimeliHoro koaekcy — LK Vkpainu, HOpMH SKOTO HIMPOKO
3aCTOCOBYIOTBCS 10 PETYIIOBaHHS IOTOBIPHHUX BITHOCHH Yy CIM 1.

2. Coepiganm € minxin CK Yipainu 10 0a30BHX TEpPMiHIB, SIKi TpaIu-
LiI{HO BUKOPHCTOBYIOTHCS y JOroBipHOMY TipaBi. OKpiM TepMiHa «J0TroBip»
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LIOJI0 BIJTHOCHH y CIMEHHO-TIPaBOBii c(epi, 3aCTOCOBYETHCS TAKOXK MOHSATTS
«0omogienicmby. BubIle TOro, caMe «JIOMOBJICHICTBY IOAETHCS Y 3aKOH1
SIK OCHOBHHI TEPMiH, a «JIOTOBIp» — y Ty>KKaX TOPsI i3 HUM: CIMEHHI BiJ-
HOCHHHU MOXYTh OyTH BPETyJIbOBaHI 32 00M08/1eHICHIO (002060p0OM) MIXK 1X
yuacHukamu (4. 2 ct. 7 CK). Y 1iomMy Takuil 3aKOHOJABYMI MiAX1]l BAKKO
BH3HATH BranmuM. OCHOBHUI HOPMATHBHUH aKT, SIKMI BCTAHOBITIOE MTPAaBUIIa
B oroBipHiH cdepi, — LUK Yipaiau poOUTh psiMo IPOTHIISKHE — BH3HAYAE
JIOTOBIp SIK JIOMOBJICHICTH. BCiM BiOMO, 11O TOTOBip — II€ JOMOBIICHICTh
IBOX ab0 OlITbIIIe CTOpiH, CIIPSIMOBaHA HA BCTAHOBJICHHS, 3MiHY a00 TIPUTIH-
HEHHS [MBLUTBHUX TpaB Ta 000B’s3KiB (4. 1 cT. 626 11K). Bumora no oxHo-
3HAYHOCTI TEPMIHOJIOTTYHMX MiJXOAIB y IPUBATHOIIPABOBUX HOPMATHBHUX
aKTax He € IPOCTOI0 MPUMXOI0, 0COOIMBO KON HIETHCSI TPO 6a30B1 HOHATTSI.
Tomy oqHO3HAUHICTB TEPMiHA «JOTOBIp» Masia 0 30epiraTucs i B CiMeHHOMY
3akoHi. Kpim Toro, y konkpeTHux crartax CK YkpaiHu BUKOPUCTOBYETHCS
camMe TepMiH «JIoroBip» (ctarti 64, 66, 92—103 Ta in.). KogHoro pasy B HbO-
MY HE 3aCTOCOBYETBCS CJIOBOCIIONYYECHHSI «CTOPOHH YKJIAJIH JIOMOBIICHICTHY
a00 «CTOPOHH JOMOBHIIHCSY, TOMY CT. 7 CK /1eI10 «IMCcCOHy€e» 3 OIANBIION0
TEPMIHOJIOTIEIO IIFOTO K HOPMATUBHOTO aKTa.

[ixaBo, 10 BUKOPUCTAHHS TEPMiHA «JIOMOBIICHICTE)» MPUTAMaHHE HE
JIMLIE CIMEHHOMY 3aKOHOJABCTBY. BOHO BUKOPHCTOBYETHCS TAKOX y IIpoLeci
PETYIIIOBaHHS OKPEMHX BHUJIIB LMBUIBHUX BiHOCHH. 3BepTae yBary Ta o0-
craBuHa, o B LIK Ykpainu cTocOBHO BiTHOCHH y4aCHHKIB CHUIBHOI Bac-
HOCTI BUKOPHCTOBY€ETBCS CAME TEPMiH «JJOMOBJICHICTbY, @ HE «J10T0Bip». Tak,
y 4. 1 ct. 372 LIK BKazaHO: MaifHO, 110 € y CHUIBHIA CyMiCHIN BIACHOCTI,
MoOXxe OyTH TMOJiIeHe MK CIIBBIACHUKAMH 3¢ OOMOGIEHICHIO MIXK HUMHU.
3arajiom, J0roBOPH, 1110 OIIOCEPEIKOBYIOTh BIIHOCHHHU CITiBBJIACHUKIB, OTIH-
HUJIUCS 32 MEXaMH THUIIOJIOTIT IUBIILHO-TIPABOBUX JOTOBOPIB, iM HeMae
MICIISI cepelt HopM 3000B’s13aJIbHOTO 1paBa. L[ oOcTaBrHa HABITH IPUMYCH-
JIa HAayKOBIIIB BU3HAYATHCS IO/I0 «CIIPABKHOCTI» TAKOTO TUITY JOTOBIPHUX
koHCTpyKIin. Tak, M. . Bparuacekuii TOXOMUTH 10 BUCHOBKY, IO «HE3aBU-
CHMO OT MecTa, B KoTopoM B 'K ncnosnb3yercst TEepMUH «COITIAIIEHHEY, OHO
03HauaeT OCHOBaHME Ul BO3ZHUKHOBEHHUS, H3MEHEHUS WM IPEKPAILCHUS
[IPaBOOTHOLLIECHHUS, TpUHUMAas GopMy caenki.... CiienoBaTenbHO, CIEIKa,
COBEpIICHHAs B BUJE COIVIALICHUS, TEM CaMbIM MOXET OBITH TOJBKO
noroBopom»'. Jlis 3armo0iraHHs BAHUKHEHHS TAKHX TEPMIHOJIOTIYHUX TPO-
Onem, 30KkpeMa B ciMeHHOMY TpaBi, TpeOa MOBEPHYTH KaTeropialbHUH arnapar
CIMEHHOTO0 3aKOHY /10 OCHOBHHUX ITPaBUJI JOTOBIPHOT'O MTpaBa Ta TepMiHOJIOT 11

! NoroBopHoe npaBo. Kuura nepsas: O6uue nonoxxenus. — VI3g. 2-e, ucnp. - M.,
1999. - C. 150.
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LK Vkpaian. Tomy He0OXiTHO BUTYUHUTH 3TaJIKy PO CIMEiHI JOMOBIEHOCTI
3 TekcTy 4. 2 ¢r. 7 CK i 3anummTy BKa3iBKy Ha Te, 110 ciMeitHi 6i0HOCUHU
MOHCYmMb OYMU 6pezynbo6aHi 002060pPOM MiXC IX YUACHUKAMU.

3. Hopmu CK, 1110 mprcBsSYEHi IOTOBOPaM, HE MOJICIIOIOTHCS 32 TPaIH-
uiiauM i LK Ykpainu npuHINAIIOM BCTAaHOBJICHHS IpPaB Ta 000B’S3KiB
KOKHOI 13 cTopiH AoroBopy. TyT HeMae 3BHYHOTO JIJIST ITUBITICTUKA TTPOTH-
CTaBJICHHs OOpXXKHHUKA Ta KpeauTopa. Yci 6e3 BHHATKY moiokeHHs CK
VYKpaiHu Ipo AOroBOpU HE «PO3BOASATHY CTOPOHM Y NMPOTHIICKHI MO3MLII,
a, HaBIIAaKy, HION MOeAHYIOTH iX. ToMy 3aKOH BHKOPHCTOBY€ TaKi BUpasH,
SIK: KHOOPYHCIHCA MAE RPAGO TOMOBUTHUCS MK COOO0IO PO MOPSIOK KOPHUC-
TyBaHHS MailHOM, IO HOMY HaJIS)KUTh Ha TpaBi CHUIBHOI CyMiCHOI Bilac-
Hoct» (4. 1 c1. 66 CK); «Opysrcuna ma 4onogix marome npago po3niauTu
MaliHO 3a B3a€MHOIO 3rofior» (4. 2 cT. 69 CK); «nodpyscaca mae npaso
YKJIACTH JIOTOBIpP PO HaJIaHHS yTPUMaHHS OJIHOMY 3 HUX» (4. 1 cT. 78 CK);
«OamovKu MArOMb RPAGO YKIACTHU JIOTOBIP IIOJIO0 3A1HCHEHHS 0aThKIBCHKUX
MpaB Ta BUKOHAHHS 00OB’SI3KIB TUM 13 HUX, XTO TPOKHUBAE OKPEMO BiJ
mutuHy (4. 4 c1. 157 CK) ta iH. OTXe, y9acHUKH CIMEHHUX BIJIHOCHH JIi-
I0Th Pa30oM, a He K MPOTHIJIEKHI 32 CBOIMHU 1HTEpecaMy KOHTPAreHTH.

Taka 0coOMUBICTh CIMEHHO-TIPAaBOBHUX HOPM ITPO JOTOBOPH € 3HAMEH-
Hoo. BuHMKae cBO€epigHa cuTyallis, KOJIM IPAKTHKA BUMYILIEHA «JIOTIOBHIO-
BaTH» HOPMAaTHBHUI NMPUIHUC 1 MOAECIIOBATH TOW M IHIIMI TOTOBip Ha
3BUYAliHUM «topuauunuil naa». Hanpuknaa, nurtoBana 4. 1 ct. 78 CK
BKAa3ye€, 10 HOOPYHCHCA MAE RPAGO YKIIACTH JIOTOBIP PO HAJAHHS YTPH-
MaHHS OAHOMY 3 HuUX. OUeBHIHO, 10 1€ 3arajJbHUN J03B1J, CIPSIMOBAaHUN
MOAPYAOKIO. 3aKOH HaJae MOAPYKKIO MPABO YKIACTU JOTOBIp MPO YTPH-
MaHHS, aJIe HE BU3HA4Ya€e HOro OCHOBHUI FOPUANYHUM KapKac. Y KOHKPETHUX
JIOTOBOPAX IOPUANYHUN TEKCT «PO3rOPTAETHCS 3a THIIUM MPUHLIUIIOM. Y
HUX 3a3HAYa€ThCs, 0 OJTHA CTOPOHA 30006 s13yembCsl HalaBaT! yTPUMaHHS
NpyTii cTropoHi. Sk BiIoMO, CTOpOHA, sika 3000B’ I3y €ThCsI 3IIHCHUTH ITEBH1
nii, € 6op>KHUKOM. BiAmoBiqHO Ipyra cTopoHa, sika HabyBae MpaBo BUMa-
raTH 3MIHCHEHHS TaKWX [iif, BUCTyTA€ B pojIi kpeauTopa. Tpaauiiitaa 3a-
KOHOJIaB4a MOJIEJIb JIOTOBOPY Maja O BUIVISLIATH TakK: «3a IOTOBOPOM IO-
JOPYXOKS IIPO HAJIaHHS YTPUMAaHHS OJUH 3 HOAPYXKs 3000B’s3y€ThCs HA-
JlaBaTH yTPUMAaHHs APYTOMY 3 MOAPYAOKS Ha CTPOK, Y pO3Mipi Ta B OPsiA-
Ky, BU3HAUCHOMY B J1I0roBOpi». OCKUIBKU B CIMEHHOMY 3aKOHOJABCTBI MO~
cTath OOp)KHUKA Ta KpeauTopa HiBemoeThes, CK yHukae BUKOpHCTaHHS
npsMoi BKa3iBKM Ha MpaBa Ta 000B’s3KH CTOPiH. 03BOJISIFOUM YKIIaAeHHS
MOAPYOKSM AOTOBOPY PO YTPUMAHHS, 3aKOH HaJIa€ MOXKITHBICTh CTOPOHAM
He JIMIIe caMOCTiIHHO chopMyItoBaTh cBoi paBa Ta 000B’SI3KH, a i HaJjaTH
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JIOTOBOPY 3BHYaliHY JIOTOBIPHY CTPYKTYPY, IE€PEBECTH BiJTHOCHHU CTOPIH Y
TUTOIIMHY MOJIEJTi «KPEITUTOP-O0pKHUKY. YKa3zaHe CBIIYUTH PO 3aJTHIIKH
«0e3/I0rOBIPHOTO MEHTAJIITETY» 3aKOHOABIIS 100 CIMEHHOT cepu.

4. CiMeliHe 3aKOHO/IaBCTBO BiJI3HAYAETHCS CYTTEBUMH OCOOJIUBOCTIMU
B aCMeKTi BU3HAUYEHOCTI KOHCTPYKIIH CIMEHHO-ITPaBOBUX JOTOBOPIB. Y
npomy actiekti Hopmu CK Ykpainu, ski MiCTSITh IOCHIIAHHS Ha JJOTOBOPH,
MOKHA 3BE€CTH JI0 IBOX OCHOBHUX Ipynu. [lo nepioi BXoasTh HOPMH, SKi
3aKPIILTIOIOTH OL1bU-MeHU ROGHI MOOei 002080pi8, 1O AIPYTOi — HOPMH,
0 MICTATB iHghopmauiro npo 002080pu, Mooenb AKUX He 8U3HAUEHA.

Hopwmu niepiioro Buly OmuCyOThH OUTHIII-MEHII TIOBHI MOJIETIi JIOTOBOPIiB
1 HAAIOTh y LIJIOMY MOXKJIMBICTh BU3HAYUTH PABOBY NPUPOIY TAKUX J0-
roBopiB Ta ixHiil 3micT. Jlo AOroBOpiB, SIKi OTpUMa HOPMaTUBHE BH3HA-
YeHHsI, MOYKHA, HAITPUKJIA, BiTHECTH JOTOBIp PO MOALT MaliHa TTOPYAKSI.
V¥ yactuni 2 ct. 69 CK BkazaHo, 110 ApYXKHHa Ta YOJOBIK MalOTh IIPABO
PO3IIIUTH MallHO 3a B3a€EMHOIO 3Tr0J010. JIOrOBip Mpo MOAiN KHUTIOBOTO
OyJIMHKY, KBAPTHPH, HIIOTO HEPYXOMOTo MaiiHa Ma€e OyTH HOTapiaJbHO
MOCBIIUCHHH. 3aKpirjicHa B 3aKOHI MOJIENb JI03BOJISIE OLIBII-MEHII TOYHO
BU3HAYHUTH TIpaBa Ta 000B’SI3KU CTOPiH, IOPUIANYHY XapaKTEPUCTUKY 10-
TOBOPY, & TAKOXK BCTAHOBUTH HOro (opmy.

Kpim mieoro CK 3akpirniroe HOpMH, SIKi MICTATE iHPOpMAITito TIPo II0-
rOBOpH, ajie He BU3HAYAIOTh iXHIO Mozenb. Hanpuknan, y 4. 3 ct. 61 CK
BKA3aHO: SIKIIO OTHUM 13 MOAPYXOKS YKIaJICHO 002086Ip 6 inmepecax cim’i,
TO TpoLIi, iHIIE MaifHO, y TOMY YMCJIi TOHOpap, BUrpall, sIKi OyJIu onepxa-
Hi 332 UM JOTOBOPOM, € 00’ €KTOM IpaBa CHiJIbHOI CyMiCHOI BIACHOCTI
noapyxoks. Ll Tema nonosHioeThes B 4. 4 ¢T. 65 CK: 00206ip, yxnadenuii
OOHUM 3 ROOPYIHCIHCS 8 IHmepecax cim T, CTBOPIOE 000B’SI3KH IS APYTOro
3 MOJPYHOKS, SIKIIO MalfHO, OIep>KaHe 3a IOTOBOPOM, BUKOPHUCTAHE B IHTEP-
ecax ciM’i. Y BkazaHHX BHUIIAJKaxX 3aKOH BCTAHOBIIOE HACAIOKY BUMHECHHS
JIOTOBOPIB OTHUM 13 TIOApY#oKs. [IpoTe BiracHe 10roBOpiB, SIKi CIIPHIUHSIOTH
BUHUKHCHHS ITMX HACTI/IKIB, BiH He BU3Ha4a€e. CIIOBOCIIONYICHHS «IOTOBIp,
VKIIAJCHHUH B IHTEpecax ciM ' i», MOXke 03Ha9aTh OyIb-IKHil JOTOBIp 3 TOUKY
30py Horo TpaaumiiHoi THITOBOI HasexHOCTI. Lle Moxe OyTu J0TOBIp Ky-
MiBJi-TIPOIaXxy (JIOTOBOPH TPO TepelaHHs MaifHa y BIacHICTh), HOTOBIp
HaliMy >KHTJa (JIOTOBOPH PO MEepeIaHHs MaiiHa y KOPUCTYBaHHs ), I0TOBIp
NO3MKU 200 OaHKIBCTKOTO KPEIUTY (IOTOBOPH IIPO HAJIaHHS [TOCIYT) TOLIO.
o >k 10 OCHOBHOT 03HAKH — «YKJIaJIEHICTh IOTOBOPY B iHTEpecax ciM’i,
TO BOHA HE € OYEBUAHOIO 1 Ma€ BCTAHOBIIIOBATUCS 3aJIe)KHO BiJ] yCiX 00-
CTaBUH cnpaBu. ToMy OAMH i TOW caMHil JOTOBip MOXe OyTH BU3HaHUH
«ciMetHIMY a00 «T103aCiMEUHIM.
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IHKONM ciMeWHUI 3aKOH Ja€ JIMIIE HATSIK Ha TOW YM IHIIUE JOTOBIp,
MOKJIAIal0u1 OCHOBHHH «Tsirap» 1010 GopMyintoBaHHs yCiX Horo mapame-
TpiB Ha cami croponu. Hanpukmaz, y 4. 1 ct. 160 CK BkazyeTbes, 110 Mic-
e IPO’KUBAHHS TUTHHU, SIKa HE JOCSIIA JICCATH POKIiB, BU3HAYAETHCS 32
3ro/1010 0aTbKiB. 3rojma 0aThbKiB MOYKE MMEPETBOPUTHUCS HA «ITOBHOLIIHHUN
JIOTOBIPY, SAKIIO CTOPOHHU CPOPMYIOTH yCi HOTO ICTOTHI YMOBH Ta HATATYTh
nmoroBopy neBHOI opmu. [IpakTuini BimoMi BUTIAIKH, KO 0ATHKI, SKi HE
[IPO’KUBAIOTH PA30M, 3 B3AEMHOIO 3r0JJ00 BUPILIYIOTh MUTAHHS PO MicLie
MIPOKUBAHHS IXHBOT JUTHHU. 3a3BUYail Taki JOrOBOPHU 32 Oa’KaHHSAM CTOPiH
HaOyBarOTh MMCHMOBOI ()OPMHU Ta TIOCBITUYIOTHCS HOTAPialIbHO.

B oxpemux Bumnaakax BkaziBku CK Ykpainu mo710 10roBOpiB MarwTh
HEOIHO3HA4YHMI a00 HaBITh cynepewmBHid Xapakrep. Hanpuknaz, y 4. 6 cT.
177 CK BkazaHo: 0aTbKM BHPILIYIOTh IUTAHHS PO YIPaBIiHHSI MaifHOM
JUTUHY CIUTHHO, SKIIIO 1HIIE He MepeA0adeHo JOropopoM Mixk HuMH. OTxe,
CHIJIBHICTH /il 0aThKiB POTHCTABUTHCS IOTOBOPY. BUXOMHUTE, 10 BUPILIY-
BaTW MMUTAHHS PO YIPaBIiHHS MAHOM JIUTHHH B JIOTOBOPI MOXKHA 1 PO3-
TUTBHO, a KO OaThbKH YIPaBISIFOTh MAWHOM JAUTHHH CHUTBHO, MK HAMHU
HeMae JOMOBJICHOCTI PO YIpaBiliHHs. Taka IOCUiIKa € CyNepewInBolo,
OCKUTHKH BHPINTYBAaTH MUTAHHS PO YIPaBIiHHI MalWHOM Ta YIPABIATH
MaiHOM JUTHHHU — I1e pi3Hi pedi. Y TekcTi 4. 6 cT. 177 CK akuenTn Manm 6
CTaBHUTHUCS TO-iHIIIOMY. HeoOxitHO OyIio Mo3HaYHUTH 1Ba OCHOBHI MOMEHTH:
1) GaThK¥ BUPINIYIOTH MUTAHHS TPO YIPABIIHHSI MaifHOM JIUTHHU CIIIIBHO;
2) 6aTbKM MAIOTh MIPAaBO YKJIACTU JIOTOBIp, B SIKOMY BH3HAYUTH HOPSIIOK
CHIJIBHOTO YIPaBJIiHHSA MallHOM JUTHHH, PO3IUJIBHOTO YIPaBIiHHSA MaiHOM
JUTHHH OJJTHUM 3 HUX a00 NepeiaHHs MaiiHa TUTHHY (4aCTKU MaiHa) B yrpaB-
JiHHS 1HmiH 0co6i. Takwuii 3mict 4. 6 ct. 177 CK migkpeciioe Tpu 0CHOBHI
no3uii. [To-nepie, y Oyap-sikoMy BUIIAJKY (HE3aJIEKHO Bifl TOTO, XTO came
OyJie 3MIMCHIOBATH YIIPABIIIHHS MaWHOM JJUTHHH) PILICHHSI [IPO YIIPaBITiHHSI
NPUIHATO OaThKaMH CITUTLHO (B 1HIIOMY BHUITAJKy BUHUKAE CHIp, SIKHH 1MO-
Tpebye BHUpIMIEHHS Yy BiAnOBiAHOMY oprasi). [lo-mpyre, mii 3 yrnpaBmiHHSI
MaiHOM JUTHHU MOXYTh 3IMCHIOBATH Pi3HI 0COOM — OaThKU pa3oM, OIUH
i3 0aTbKiB, yripaBuTenb-mipodecionan. Ilo-Tpere, 6aTbKu BUPIIIYIOTH MUTaH-
HS TIPO YNIPaBJIiHHA MaiiHOM JAWTHHH LULIXOM YKJIAAEHHS JOroBopy. Takuit
JIOTOBIp MOYKE YKJIaJIaTUCs B YCHIH, IPOCTiil MUCHMOBIH dopmi abo (3a Oa-
YKaHHSIM CTOPiH) y IMCHMOBIH (opMi 3 HOTapiaJbHUM HOCBITYEHHSM.

[lizcymoBytoun, MmokHa Bkazatu HactynHe. HoBuit CK Ykpainu cras
MEePIIMM TPHUHLIUIIOBIM KPOKOM Y ITPOIIECi CTBOPEHHS BITYM3HAHOT KOHILIETI-
i1 IOTOBIPHOTO PEry/II0BaHHs CIMEHHMX BiJHOCHH. BTiwm, 11e nuine moyarox.
Ha chorojisi ciMeiiHe 3aKOHOIaBCTBO BiJJ3HAYAETHCS BIJICYTHICTIO 3arajlbHUX
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HOPM MPO IOTOBOPH Ta, TOJIOBHE, — CIIA0KOI0 PO3POOKOI0 KOHKPETHUX J10-
TOBIpHHUX KOHCTPYKUiH. HaBiTh Ti JOroBOpH, sIKi 3aKpiIluieH] B 3aKOHI SIK
HaHOUIBINI TIOBHI, HE MAlOTh JIOTIYHOT MOOYIOBH Ta JAJICKO BiJICTAIOTh BiJl
HOPMAaTHBHUX KOHCTPYKIiH JOTOBOPIB Y IMBUIBHOMY TpaBi (OKpiM HITH00-
HOTO JIOTOBOPY, SIKOMY ITPUCBSIYEHA yCsI yBara CiMEHHOTO 3aKOHY).
BaxxmuBO BU3HAYMTH MEPCIICKTHBHUI BEKTOP PO3BUTKY CIMEHHOTO 3a-
KOHOZIABCTBA B aCIEKTi JOTOBIPHOTO PETYIIOBAHHS CIMEHHHMX BiJHOCHH.
[lepioueprosum 3aBIaHHAM € PO3POOKA KOHKPETHUX KOHCTPYKLill 1oro-
BOpIB y ciMeiiHii cepi. [InTaHHS MIOM0 3araJbHUX MOJOKEHD MPO JOTO-
BOPH € CKIagHImmIM. BoHO MOke MaTH Ba criocodu BupimeHHs. [leprmmit
1 HATOTTBHITIIMI TIOJISITae Yy BKIIFOYEHHI HOPM CIMEHHOTO 3aKOHO/IaBCTBA
no crpykrypu LUK Vkpainu. Le mo36aBuso 6 HeoOXinHOCTI JOMOBHIOBaTH
CK Vkpainu 3araJbHUMH MOJIOKEHHAMU PO TO0roBopH. Jpyruii Hanpsm
OB’ sI3aHUM 3 ICHYBaHHSIM OKpeMoi Koaudikamii ciMeiHO-IpaBOBUX HOPM.
Hassricte CK Ykpainu sik 0KpeMOTro HOpMaTUBHOTO aKTa BUMAarae mocTiii-
HOTO 3BEPHEHHSI 10 HOPM JIOTOBIPHOTO MpaBa, 3akpimienux y LUK Ykpainu.
Leit dakt Tpeba BpewmTi-peIT BU3HATH Ha 3aKkoHOHaBYoMy piBHi. ¥ CK
VYKpaiHu JOpEeYHO BU3HAYUTH 3araJIbHUNA MOPSJIOK TAKOTO «IIEPEKUAAHHS
MocTKiBY». HeoOximHo momoBHUTH CT. 9 CK «PerymoBanus ciMeHUX BiJl-
HOCHH 3a JIOMOBJICHICTIO (JJOTOBOPOM) CTOPiH» BKa3iBKOIO Ha T, IO 110
BIIHOCHH CTODiH, K1 TTOB’s13aHi 3 YKJIAIEHHIM, 3MiHOIO a00 TIPUITHHCHHIM
JIOTOBOPIB, 3aCTOCOBYIOTHCSI HOpMH LIuBiIbHOTO KONEKCY YKpaiHu.

Kununkosa U. Oco0eHHOCTH 3aKOHOAATEILHBIX KOHCTPYKIUIA ceMeifHo-
NMPaBOBbIX 10TOBOPOB

Crarbs MOCBSIIEHA aHAJIN3Y 3aKOHOAATEIbHBIX KOHCTPYKIUH JIOTOBOPOB B
ceMeifHoM mpaBe. PaccMaTpuBaroTCs 0COOCHHOCTH TAKUX KOHCTPYKIIUH ¥ TIPHYIHBL
WX BO3HUKHOBEHHUS.

Kniouesvie cnosa: 3axoHonaTenbHbBIE KOHCTPYKITHH, JOTOBOPHI, CeMeifHOe
IpaBo.

Zhylinkova I. Features of legislative structures family-law contracts

The article is aimed at the analysis of legislative constructions of contracts in
Family Law. The peculiarities of such constructions are determined along with the
reasons of their appearance.

Keywords: legislative constructions, contracts, Family Law.
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VIIK 347.4 I Ilyuxoécvka, KauAUAT IPUANYHNX HAYK,
poueHT Hanionanbnoro yHiBepcutery «HOpu-
OVYHa akafeMmisa Ykpainu imeHni fpocmasa
Mygnporo»

IligcTaBy NpUIIMHEHHA NOPYKN

Y HayKoBi# JiTepaTypi MATaHHAM, OB’ SI3aHUM i3 TIPUITUHEHHSIM I10-
PYKH SIK OZTHOTO 3 BH[IB 3a0e31eueHHs] BUKOHAHHS 30008’ s13aHb, TPUILIIS-
€THCS HEJIOCTATHHO YBAru, X0ua Ha MPAKTHUIlI BOHW BHKIMKAIOTh YUMAIIO
po0IeM, 1o i 00yMOBHIIO METY IIi€T CTATTI.

Taxki nocnigauky, sk O. A. 3aropyneko', C. M. bepseno?, 1. €. Sky0is-
cekmit’, A. T. fIpema, B. §I. Kapabaus, B. B. Kpusenko, B. I'. Poraus* Ta
1H.%, IESIKOT0 MIPOFO TOPKAINCS MTUTAHb IPUITHHEHHS TIOPYKH, ajie 3po0IieHi
HUMU BUCHOBKH CBiJT4aTh JIMIIE PO BiJICYTHICTh YCTAJICHUX MOIJISIIB HA
MEeBHI MPOOIEMH MPUIUHEHHS TIOPYKH Ta IX CKIIQJIHICTb.

Po3risiaroun mijicTaBy MPUITMHEHHS TOPYKH, TIEPIII 38 BCE 3a3HAYUMO,
1110 3000B’s13aHHS 3 IOTOBOPY MOPYKH MPHUITUHAETHCS HAa THX K€ IiIcTaBax,
110 # iH1I11 30008’ s13aHHS. 30KpeMa, BOHO MOYKE OyTH MPUITHHEHE HOBAITIEIO
y pasi TOMOBIIEHOCTI KpeauTopa i mopyautens (cT. 604 1K), 3BimpHEHHIM
(porieHHAM 0OPTY) KPEeAUTOPOM OPYIHTEIS BiJl HOTO 000B’s13KiB (CT. 605
LK) ta Ha inmmx migcraBax, nepeadadenux rir. 50 LK, a Takox yHacizok
OJTHOCTOPOHHBOI BiZIMOBHU Biji 3000B’sI3aHHS y TIOBHOMY 00CS31, SKIIO 1€
BCTAHOBJICHO JOTOBOPOM UM 3aKOHOM (4. 3 cT. 615 1K), Ta B pasi pozipBaH-
Hs goroBopy (4. 2 ct. 653 LIK). Kpim toro, ct. 559 LIK «IIpununenss mo-

! [TuBinbHe npaBo YKpainu : migpy4nuk : y 2 1. / bopucosa B. I. (xep. aBT. ko71.), Ba-
panosa JI. M., JKuninkosa I. B. Ta iH. ; 3a 3ar. pex. B. I. Bopucosoi, I. B. Cracu6o-®aree-
Boi, B. JI. fIponpkoro. - K., 2004. - T. 2. - C. 36-39.

* HaykoBo-mpakTuuHmii komeHTap LIuBinmbHOTO KOflekcy Ykpainu : y 2 T. — 2-Te Buf,.,
nepepo6. i gomos. / 3a pex. O. B. [Isepn (xep. aBT. Ko1.), H. C. Kysnenosoi, B. B. JIym. - K.,
2006. - T. II. - C. 58-66.

* luB.: HaykoBo-npakTu4HUiI KoMeHTap luBinbHOrO Kofekcy Ykpainu / 3a pef.
B. M. Koccaka. - K., 2004. — C. 493-494.

* HaykoBO-ITpaKTUYHNUIT KOMEHTAp /10 LMBIIbHOTO 3aKOHOJABCTBA YKpainu : [B 4 1.] /
A.T. fIpema, B. 4. Kapab6aus, B. B. Kpusenko, B. I. Porans. - T. 2. - K. ; CeBacronorns,
2004. - C. 276-296.

*> KommenTapwmit k IpakganckoMy kopiekcy Poccuiickoir @emepanuy. YacThb mepsast
(mocraterinbiit) / A. K. Ty6aesa [u mp.] ; mox pen. H. [I. Eroposa, A. IT. Cepreesa. — 3-e u3x.,
mepepab. u gom. — M., 2005. — C. 703-711; IpaxkpaHckoe mpaBo: yuebuux : 8 3 1. T. 1
/ E. H. A6bpamosa, H. H. ABepuenxo, I0. B. Baiirymesa [u ap.] ; mox peg. A. I1. Cepreesa. —
M., 2009. - C. 920-926.
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PYKH» BCTAHOBIIOE CHEIialbHI MiICTaBH NPUIIMHEHHS NOPYKH, IKi MU
1 pO3ITISTHEMO B JIaHii CTATTi.

Bignosigso g0 4. 1 ct. 559 1K nopyka npuriuHsieThCst BHACTIIOK npu-
nuHeHnns 3abe3neuenozo nopyKolo 30606 ’azanns. e nonoxxeHHs 6asyeTbest
Ha JI0AATKOBOMY (aKLIECOPHOMY) XapaKTepi MOPYKH SIK BUILy 3a0€311eUeHHS
BHUKOHAHHSA 3000B’13aHH:. ToMy IpUIIHEHHSI OCHOBHOTO 3000B’SI3aHHS Ma€e
HACJIiAKOM TPUIMHEHHS MOPYKH SIK 3000B’13aHHS JOAATKOBOTO (aKIecop-
HOTO), OCKIJIbKM B I[bOMY BHIIQJIKY BiJlIajiac cama MeTa iCHyBaHHS IMOpy-
Ku — OlbIe Higoro 3abe3nedyBarn. [Ipu boMy He Mae 3HaYCHHS, 3a SKOIO
MiJCTaBOIO MPUIMHUIIOCS OCHOBHE 3000B’sI3aHHS: IIJISIXOM BUKOHAHHS,
HOBALI€10, HAJJAHHAM BiJCTYIHOTO Ta iH., HA [0 NPAaBUJILHO 3BEPTAETHCS
yBara B HayKOBi# siTeparypi'.

[Nocunarounce Ha 4. 1 c1. 559 LK, cyau, sik mpaBuio, BipHO BiIMOBJISI-
0T Y 33JI0BOJICHHI MTO30BIB, M0 MPea ABISIOTHCS 0 TTOPYUIUTEIIB MiCIs
MPUITMHEHHS 3a0€31eUYeHOr0 MOPYKOI0 3000B’a3aHHs. Tak, MOCTaHOBOIO
Bumoro rocnonapcekoro cyny Ykpainu Big 03.11.2005 p. (cunpaBa
Ne 2-1/4136-2005) kacartiifHy ckapry MpUBaTHOTO MiAITPUEMCTBA K ATPOIIPOM-
xiMCcHa0» 3auieHo 0e3 3aJ0BOJICHHs, a MocTaHoBYy CeBacTOIOIbCHKOTO
anessiitHoro rocroaapchkoro cyay Big 18.07.2005 p., sikoro y 3a10BOJICH-
Hi TI030BY MiIIIPUEMCTBY «ATPONPOMXiMCHA0» (KpeauTop) 110 arpodipMu
«Kpum» (mopyuurens) BiqMOBIeHO, — 0e3 3MiH. BinqmoBmsiioun B 3a10-
BOJICHHI TO30BY, CY/I alelIsAIiiHOl 1HCTaHIlIi BUXOAMB 3 TOTO, IO IMO3MBay
npotsiroM 30 JHIB 3 MOMEHTY OITyOJIiKyBaHHS OrOJIOLIEHHS PO MOPYILIEeH-
HS cripaBy 1po O0aHKpyTcTBO 10710 BAT «CrMupenko» (O0p»KHHK) HE TI0/1aB
710 Cy[y MUCbMOBY 3asiBy 3 BUMOT'aMH /10 OOp)KHUKA, 8 TAKOXK JOKYMEHTH,
o0 iX MiATBEPKYIOTh, a ToMy ioro Bumoru 10 BAT «Cumupenko» Ha
migcrasi 4. 2 c1. 14 3akony Ykpainu «[Ipo BiJJHOBJIEHHS TIATOCIIPOMOXK-
HOCTI OOpKHHKA a00 BU3HAHHS HOr0 OaHKPYTOM» BB)KAIOTHCS ITOTAILICHH-
MU, L0 CBIAYUTH MPO NPHUIIMHEHHS 3000B’513aHb OOPKHUKA Y TIOBHOMY
00cs31 Ha mijicTaBi 3aKoHY, sK 1ie nepegadadero ct. 598 1K Vkpainu. Cyn
MPsSIMO BKa3aB, IO OCKUIBKH OCHOBHE 3000B’SI3aHHSI TPUITUHUIIOCH, TO TIPH-
MMMHUJIACH 1 TTOpyKa K CIociO 3a0e3neueHH s HOro BUKOHAHHS, Y 3B S3KY
3 YUM BIJICYTHI MiJICTaBH JUIsl CTATHEHHS O00opry 3 arpodipmu «Kpumy»
(mopyuuTenn)?.

' HaykoBo-mpakTuynnii komeHTap LluBinpbHoro xogexcy Ykpainm : y 2 T. — 2-re Bup,,
nepepod. i gonos. / 3a pep. O. B. [I3epu (xep. aBT. ko), H. C. Kysnenosoi, B. B. JIyus. - K.,
2006. - T. II. - C. 65.

* TTocTanoBa Bumoro rocnogapcbkoro cyny Ykpainu Big 03.11.2005 p. y crpasi
Ne 2-1/4136-2005 [Enexrponuuii pecypc]. - Pexxum goctymy: http://www.arbitr.gov.ua/
docs/28_1083088.html.
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HacrtynHoro mizcraBoro NpUNMHEHHS NOPYKH, epeadadeHoro 4. 1
cT. 559 UK, € 3mina ocnosenozo 30606’a3anna 6e3 3200u nopyuumens,
YHACIII0K YOTO 30i1bMy€EMbC 00CA2 1020 idnosioanvrocmi. Jlana HOp-
Ma CIpSMOBaHa Ha 3aXUCT IHTEPECIB MOPYUHTEINS Y Pa3i 3MiHH 3a0e3rede-
HOTO IMOPYKOI0 30008’ sI3aHHSI, OCKIJIBKH TOPYUYHUTEIb, SKILO 1HIIE HE epe-
0ageHoO MOTOBOPOM MOPYKH, BIAMOBIZAE TIEpel KPEAUTOPOM ¥ TOMY
K 00cs31, mo 1 6op)HUK. [Ipy MbOMY OPYKY MPUNTHHSIOTH HE OyIb-AKi
3MiHH JI0 OCHOBHOTO 3000B’sI3aHHSI, a JINIIIE Ti, 0 301UIBIITYIOTh OOCST Bij-
MOBiaIbHOCTI nopyunTesss. Hanpukian, kpeaurogasenpb 1 HO3UYaIbHUK
MaroTh y3TOANUTH 3 HOPYUYHUTENIEM 301IbILICHHS PO3MIpY MPOLIEHTIB 3a KOPHUC-
TYBaHHS KpPeAUTOM a00 301IbIICHHS PO3MIpY caMmoi CyMH KpeauTy. SIkiio
TaKi 3MiHM OyyTh 0€3 3roAM MOPYYUTENsI BHECEHI O KPEIUTHOTO I0TOBO-
Py, TO BignoBigHo 10 4. 1 ct. 559 LK nmopyka npununsersest. OTxe, s
30epeKeHHs] YHHHOCTI MOPYKHU 3MIHH, Y PE3yIbTaTi IKMX 301IbLIY€THCS
BiJINOBIAaNIbHICT MOPYYHUTENS, TOTPEOYIOTh 3rOAN OCTaHHBOTO. [IpH 11BO-
My HJEThCS HE TIPOCTO MPO MOBIIOMIICHHS IIOPYUYHTEIIS ITPO MOAI0H1 3MiHH,
a camMme Mpo oJIepHKaHHs MOro 3rojiu.

Heo0xiTHO Takok 3BEpHYTH yBary Ha Te, IO MPHITUHEHHS IOPYKH 32
JTAaHOTO TIIJICTABOIO 3MIMCHIOETHCS HA TIACTaBl 3aKOHY 1 HE TTOTpedye 3Bep-
HEHHS JI0 CyIy, Ha 10 MpaBUiIbHO BKasyeThes B [loctanoBi BI'CY Bin
02.03.2006 p. y crpasi Ne 20/213. Tax, mOpyduTENIO «ATPOITPOMHUCIOBA
KOMIIaHis» MOCTaHOBOIO 3aropi3bKoro anessiiHoro rocrnogapchbKoro Cyay
BiZIMOBJICHO Y 33/I0BOJICHHI [T030BHUX BUMOT IIPO NPUITUHEHHS 3000B’ I3aHHS
3a IOTOBOPOM MOPYKH Y 3B 513Ky 3 THUM, 110 kKpenutop AT «Hamr 6ank» i mo-
sudanbHuk TOB «Moto-/lop» 104aTKOBOIO YTroJ010 10 KPEAUTHOTO JOrO-
BOpy 30inbLmH po3mip kpeauty 3 1 375 000, 00 rpu 1o 1 595 000, 00 rpH.
BI'CY nany nmocTtaHOBY 3aJIMIIKMB 0€3 3MiH, BIDHO BKa3aBIIIH, II[0 MOMEHT
MPUTTUHEHHSI TTOPYKH 3aJIEKHUTh BiJl MOMEHTY HACTaHHS 00CTaBHH, 3 SKUMHU
OB’ I3y €ThCsI PUITMHEHHS MTOPYKH, a iependadeHi crarrero 559 LK mia-
CTaBU MPUMTHHEHHS TIOPYKH 3aCTOCOBYIOTHCS 11032 CYIOBUM PO3IIISIOM .
3asnauena [locranoBa BI'CY cTaHOBHUTH TakoX iHTEpEC y 3B’ S3KY 3 HasB-
HICTIO CIIOPY MIXK KPEJUTOPOM Ta HOPYUUTEIIEM 1100 BUKOHAHHS [10PYUH-
TeJIeM CBOiX 3000B’S3aHb 3a JIOTOBOPOM TOPYKH Y MEPBICHOMY pO3Mipi
IiCJIsi BHECEHHS 3MiH 10 OCHOBHOT'O 3000B’s13aHHS, 1110 MOTANIN 32 COO0I0
301IBIIEHHS 00CATY BiINOBiNANBHOCTI mopyuuTens. Tak, KpenuTHUN 10-
roBip OyB ykinanenuit 23.12.2002 p., norosip nmopyku — 22.01.2003 p.;
3MiHH JI0 KPEAUTHOTO AOTOBOPY NP0 301IBIICHHS CYMH KpeauTy 0e3 3ronu

' TIoctanosa BI'CY Bin 02.03.2006 p. y cripasi Ne 20/213 [Enexrponnuii pecypc]. — Pe-
XXMM gocTymy: http://www.arbitr.gov.ua/docs/28_1196852.html.
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nopyuutens BHeceni 20.02.2003 p., a 18.02.2004 p. kpeauTop 3BepHYBCS
JI0 IOPYYHUTENsI 3 BAMOT'OIO TIOTaCHTH 3200pTOBaHICTh MO3NYaIbHUKA Y PO3-
Mmipi 1 358 757, 65 TpH, TOOTO Y po3Mipi, IO HE TIEPEBHUIILYE TIEPBICHOTO
30008’ s13aHHA opyuuTens. [lozumis BI'CY npo npunuHeHHs TOpYyKH 3 MO-
MEHTY 3MiHA OCHOBHOTO 3000B’s13aHHs, HEIO 3a0€3IEUCHOT0, 32 YMOBHU
301IBLICHHS 00CATY BiMOBIJAILHOCTI MIOPYYUTEINSL, SIKIIO OCTAHHE Bi0y-
Jocst 6€3 3roIu MOPYUYUTENS, TTOBHICTIO BIATIOBiAA€ TTOTOKEHHIM 4. 1
cT. 559 LIK. Otrxe, mopy4nTens y pasi 3MiHN 30008’ s13aHHS O€3 HOTO 3rou
HE JIMIIE HE BiNOBiAa€ 3a MOBEPHEHHS OOPKHUKOM 301JIbIIEHOT CyMHU O0p-
Ty, @ 3 MOMEHTY TaKoT0 301JIbIIEHHSI HOTO 000B’ 30K 3a JIOTOBOPOM MOPYKH
TTOBHICTIO MPHUITHHSAETLCS — TIEPECTAE ICHYBAaTH B TIEPBICHOMY 00Cs31.
[Nonoxenns 4. 2 c1. 559 LIK cTOCOBHO MPHUITMHEHHS TIOPYKH, SKIIO MICIIs
HACTaHHS CTPOKY BUKOHAHHS 3000B’SI3aHHS KpeOumop 6i0Moeuecs npu-
HHAMU HATEHCHE UKOHAHHA, 3aTIPOTIOHOBaHE OOPKHUKOM abo0 MopyduTe-
JIeM, y HayKOBIH JIiTeparypi TpakTyeThes mo-pizHomy. Tak, C. M. bepBeno
BBaXKae, 110 y BUMAJIKY, KKOIU CHIIUHYE CHIPOK 6UKOHAHHA 000B’SI3Ky 3a
OCHOBHHM 3000B’SI3aHHSIM 1 IOTOBOPOM TIOPYKH, KPEAUTOP MOXKE HE IpH-
WHSTH HaJIe)KHE BUKOHAHHS BiJl OOp)KHHUKa a00 MOPYUUTEIs, alie IPAaBOBUM
HACJTiIKOM TaKoi BiZIMOBH KpeauTopa Oyie IPUIMHEHHS JOTOBOPY TIOPYKH»'.
[Ipu mpomy nocmigHMK 3a3Hayae, mpo 4. 2 cT. 559 1K He nae Binmosimi Ha
MUTaHHS, Y1 TOBUHHA IPUITMHATHCS 33 TAKKX 0OCTaBHH IMOPYKa, SKIIO I11e
HE CIUTMHYB CTPOK Jii JOrOBOpY MOPYKH, BKa3yrO4H Ha MOXKIIUBICTh He-
OTHO3HAYHOTO TIIyMadeHHs AaHoi HopMu. Ha BinMiny Big HBOTO 1. €. fAKY-
OIBCHKHUI CTBEPIKYE, IO y 4. 2 cT. 559 11K BU3Ha4YeHO MpaBOBi HACIIAKH
Ha BUTNIAJIOK OPYIIEHHS KPEAUTOPOM HOTO 000B’SI3KY HPUIHAMU HAEdiCc-
He BUKOHAHHA 32 JIOTOBOPOM TOPYKH: SIKIIO KPEIUTOP BiIMOBUBCS BiJl
MPUHHATTA HAJEKHOTO BUKOHAHHS, 3alPOTIOHOBAHOTO OOPKHUKOM ab0
MOpyYHUTEINeM, TOpYyKa IPUTTHHSIETHCS. BiH MOSICHIOE, 110 A1 TPUITHHEHHS
MOPYKH Y LIbOMY BHIIAQAKY MOTPiOHI Taki ymMoBuU: 1) OopKHUKOM abo 1o-
pyuHUTENeM 3aPOMOHOBAHO BUKOHAHHSI; 2) 3allPOITOHOBAHE BUKOHAHHS
€ HaJe)KHUM, TOOTO TaKWM, IO BiAMOBiga€ BUMOTAaM MO0 MPEeaMETa,
CTPOKiB, MicIis, CITOCOOy BUKOHAHHS Ta 1HIIUM yMOBaM, BU3HAYEHUM JI0-
TOBOPOM, aKTaMH LUBLIFHOTO 3aKOHOJABCTBA, a 3a iX BIICYTHOCTI — 3BH-
4asiM J1JI0OBOr0 000pOTY a00 iHIIMM BUMOTaM, IO 3BUYANHO CTABISATHCS
(ct. 526 IIK)?. Take TaIyMaueHHs MOJIOKeHb 9. 2 ¢T. 559 11K, Ha HaIr morisi,

! HaykoBo-mpakTn4yHuit komeHTap LIuBinpHOro kogekcy Ykpainu : y 2 T. — 2-re BUf.,
nepepo6. i gomos. / 3a pex. O. B. [Izepn (xep. aBT. ko11.), H. C. Kysuenosoi, B. B. JIym. - K.,
2006. - T. II. - C. 66.

? HaykoBo-npakTiyHuit Komenrap LluBinbHoro kopexcy Ykpainn / 3a peg. B. M. Koc-
caka. — K., 2004. - C. 493.
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€ OuTbII NpUHHATHUM. BpaxoBytoun, 1110 y 3000B’s13aJIbHOMY TIPaBOBiJHO-
IIEHHI KPEJUTOP HE TIIBKU HAJIJCHUI MPaBOM BUMAaratu BUKOHAHHS
000B’ 13Ky BiJi OOpKHHKA, a i Hece 000B’SI30K MPUIHITH HAJICKHE BUKO-
HaHHS Bl OOp’KHHKA, BIMOBA KpeIUTOpa NPUHHATH HaJIe)KHE BUKOHAHHS,
3alpoIIOHOBaHe OOPIKHUKOM, 3a 3arajibHUM ITPABUIIOM, 03HAYA€ MPOCTPO-
YeHHSI KPeIMTOpa, 1110 TATHE 3a CO0010 HACTiAKH, iepeadadeHi cT. 613 LK.
[IpaBmito x, chopmymnpoBane y 4. 2 cT. 559 11K, Bka3ye, mo y pasi mpo-
CTPOYEHHS KPEAUTOPA 32 3000B’A3aHHAM, 3a0€31EUCHUM I1OPYKOIO, M10JI0-
skeHHs cT. 613 1K He 3acTocoByroThes. Take NpUITMHEHHS! IOPYKH € CHELU-
(bI9HMIM HACITIIKOM TIPOCTPOYEHHS KpemuTopa. OTke, BiIMOBa KPETUTOPA BiT
MPUHHSTTS HaJIE)KHOTO BUKOHAHHSI Bifl OOpKHUKaA a00 MOpy4HTENs H030aBsie
Hioro 3a0e3nedeH s, OCKUTBKH 3riIHO 3 4. 2 cT. 559 11K 3a Takux yMOB mopyka
NpUNUHSETBCA. [Ipy boMy CTiJ] 3ayBaKUTH, 110 HA IPUIIMHEHHS OPYKU HE
BIUIMBAIOTh TIPUYUHH, Y 3B’SI3KY 3 SKHUMH KPEIUTOP BiAMOBUBCS MPUHHSITH
HaJIe)KHE BUKOHAHHS, 1 1110 HA BUIAJIOK CIIOPY TOpY4UTENh 400 OOpKHUK Mae
HAJIaT! JIOKa3| TOTO, 1110 BIJIMOBA MPUIHATTS BUKOHAHHS Majla MiCIIe.

[Tpu TrymauenHi nmonokeHsb 4. 2 cr. 559 [IK HeoOxijHO BpaxoByBaTH,
110 3aKOHO/IABEIh BKA3Y€ HA HAIEHCHE UKOHANHS, 3ATIPOTIOHOBAHE OOPIK-
HHUKOM a00 TIOpyUYHTENeM. Y 3B’ SI3KY 3 OCTaHHIM BBaXKAEMO, 1110 HAJICKHIM
CJIiJT BU3HABATH BUKOHAHHS, 3aIIPOTIOHOBAHE K OOP’KHUKOM, TaK i IOPyIHn-
TeJIEM, HE3aJIeKHO Bijl TOTO, 3 KOr0 caMe KPEeJUTOp IJIaHyBaB CTATYyBaTH
6opr. OCKiIbKY HaJCKHUM MOYKE BU3HABATHUCS JIMILE BUKOHAHHS, SIKE BiJl-
MOBiZIa€ IPeIMETY BUKOHAHHSI Ta B IepeA0aYeHUI CTPOK, TO 3 ypaxyBaHHSIM
noJoxeHs 4. 2 cT. 559 LIK ocTanHe o3Havae, 1m0 OOPKHUK MOXKE 3aIporio-
HYBaTH BUKOHAHHS SIK HaJIe)KHE B MEXKaX CTPOKY, Iepea0aueHoro Ui BH-
KOHAHHS HOTO 3000B’sI3aHHS, a IOPYYUTETb — CTPOKY 3a JIOTOBOPOM IO-
pyku. [Ipu mpoMy ciix mam’siTat, o NOPydUTeNh He 30008’ A3aHUM, ane
Mae IpaBO BUKOHATHU 3a0e3rneueHe HUM 3000B’si3aHHs, 11100 3armo0irtu
CIUIaTi KPEAUTOPY JONATKOBHX CYM, SIKI MOYKE TIOTSITTH 32 COOOI0 IIPOCTPO-
YeHHS! BUKOHAHHS OOPKHUKOM CBOTO 3000B’si3aHHS (TIPOIEHTH, 30UTKH,
HEYCTOIKa), 1 TAKe BUKOHAHHS TEX € HAJIC)KHIM.

Ha xopucTh BU3HaHHS BUKOHAHHS, 3aIIPOIIOHOBAHOIO OOPKHUKOM 200
MOpyYHUTEINEM, BIAOBIAHO 110 9. 2 cT. 559 11K Hane:xHUM, CBITYUTH BKa3iB-
Ka 3aKOHOZABIIS K PO 31 iCHEHe Micis HACTaHHS, a HE Micisl 3aKiHYSHHS
CTPOKY BUKOHaHHsI 3000B’ I3aHHSI.

o * 10 BUKOHAHHS OOP>KHUKOM 3000B’sI3aHHS MIiCHs 3aKiHUCHHS
CTPOKY, BCTAaHOBJICHOTO Il HOTO BUKOHAHHS, TOOTO KOJIM BXKE Ma€ MicIe
MOpYLICHHs 3000B’S13aHHS, & caMe MPOCTPOUYCHHS, TO HE3BAKAIOUH Ha Te,
110 BOHO BXKE HE MOXKE BBOKATUCS HAIC)KHUM, BPAXOBYIOUH 3a0€311euyBalb-
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HY KOHCTPYKLIIO MOPYKH, sIKa Mepeadayae 3a 3arajJbHUM MPAaBUIOM COJi-
JTApHY BiMOBIANBHICTh OOPYKHHKA 1 IOPYUUTENS y pasi MopymIeHHS O0pK-
HUKOM 320€311e4eHOTr0 MOPYKOI0 3000B’13aHHS, MOJIOKEeHHs 4. 2 ¢T. 559 LK
JIOLIIJILHO 3aCTOCOBYBATH 1 JIO TAKUX BHIIAJIKIB.

Bignosigro m0 9. 3 ct. 559 LK HaCcTYNHOTO 1TiICTaBOIO IPUITUHEHHS T10-
PYKU € nepesedenHs 60pzy Ha iHuLy 0co0y, AKuL0 NOpyuUmens He nopyuue-
C51 3 HOB020 DOpPICHUKA. YBEIICHHS TAHOI MTiJICTaBU 00YMOBJICHE THUM, 110
MOPYYUTEIIb IOPYYAETHCS IIEPe] KPSAUTOPOM 32 BUKOHAHHS 000B’ 3Ky KOH-
KPETHO0 0C00010 (OOPKHUKOM) 1 «3a3BHYAl MOPYUUTEIILCTBO 3/11HCHIOETHCS
3a 0co0y, y sIKiii OPY4YHTENb, MOKIIMBO, OCOOMCTO 3arlikaBieHui»'. Bpaxo-
BYIOUH, 110 TIEPEBEICHHS OOPTY 3IIHCHIOETHCS 32 3TOJI0I0 KPEANUTOPA, 1 AKIIO0
CTOPOHH B JIOTOBOPI IIOPYKH HE Mepeadadriii 000B’ 130K MOPYUYUTEIs BiIITO-
Bizatu 3a OyIb-sIKOTO HOBOTO OOPIKHHUKA, TO y pasi, KOJIH IOPYyYUTENb HE
MOPYYHBCS 32 BUKOHAHHS 000B’ 13Ky HOBUM OOP>KHUKOM, ITOPYKa IPHUITUHS-
etbest. [Ipu iboMy TIOPYKy TPHITUHSIE BUKITIOYHO 3aMiHa OOpP)KHHKA B ITOPSIJI-
Ky mepeBefeHHs Oopry. 3amiHa 5K OOp)KHUKA, 110 3MIHCHIOETHCS B IOPAIKY
YHIBEPCAJIHOTO UM CHHTYJISIPHOTO IIPABOHACTYITHHULITBA, TOPYKY HE IPHITH-
HSIE, OCKUIBKH JJISl IFOTO HEMAE TIPABOBOT ITi/ICTABH.

[IpunHeHHs MOPYKH TOB’sI3aHE TAKOXK 13 3aKIHUEeHHAM CMPOKY il
yunnocmi. 3rigHo 3 4. 4 c1. 559 LK nopyka npunuHsI€ThCS TiCHs 3aKiH-
YEHHS CTPOKY, BCTAHOBJICHOTO B JIOTOBOPI MOPYKH (@). Y pasi KO0 TaKui
CTPOK HE BCTAHOBJICHO, MOPYKa NPUIHHAETHCS, SKIIO KPEIUTOP MPOTATOM
LIECTH MIiCSLIB BiJl AHA HACTaHHS CTPOKY BUKOHAHHS OCHOBHOTO
3000B’s13aHHS HE Mpel’ IBUTh BUMOTH JI0 MOpydHTens (6). ko cTpok
OCHOBHOTO 3000B’s13aHHS HE BCTAaHOBJICHUH 200 BCTAHOBICHHI MOMEHTOM
npen’siBICHHS BUMOTH, OPYKa NPUMHUHAETHCS, AKIIO KPEAUTOP HE
npea’ sBUTH MO30BY JI0 IOPYYUTENS IIPOTSTOM OJHOTO POKY BiJl JTHS YKiIa-
JICHHSI JIOTOBOPY MOPYKH (8).

OTxe nopyka — 1€ CTPOKOBE 3000B’sI3aHHSI, 1 HE3aJIeKHO BiJ] TOTO,
BCTAHOBJICHUH CTPOK ii A1l TOTOBOPOM UM 3aKOHOM, HOTO CIUIHB MIPUITHHSIE
cy0’€KTHBHE ITpaBo Kpeautopa. OcTaHHE O3HAYae€, U0 CTPOK MOPYKH Ha-
JISKUTD A0 MPEKII03UBHUX CTPOKiB. OCHOBHA BIACTUBICTb TAKUX CTPOKIB,
KpiM TOTO, 1110 iX CIUTMB Ha BiIMIiHY BiJl CTPOKIB IT030BHOI JIaBHOCTI* MpH-
nuHsie cy0’€KTUBHE TPABO, MOJIATAE B TOMY, 110 BOHU HE MOXYTh OyTH

' HaykoBo-mpakTuynunii komeHTap LluBinpHoro xogexcy Ykpainm : y 2 T. — 2-re Bup,,
nepepod. i gonos. / 3a pep. O. B. [I3epu (xep. aBT. ko), H. C. Kysnenosoi, B. B. JIyus. - K.,
2006. - T. II. - C. 66.

? BiflIoBifHO Ha BKa3aHi CTPOKM He MOIMIMPIOETHCS TONOXKeHH 4. 5 ¢T. 267 11K mpo
3aXJCT CY[OM IIOPYILEHOTO IIpaBa y pasi, KoM CTPOK II030BHOI JABHOCTI IPOIYILEeHMIA i3
TIOBAKHMX TIPUYMH.
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NpU3yNHUHEHI, nepepBaHi 4 BinHoBieHi. BACY y cBoemy po3’sicHEHH1
MPSIMO 3a3Ha4YMB, M0 [Iel CTPOK HE MOYKe OyTH BiIHOBJICHUH TOCHIONAPCHKAM
cynoM'. Ha minTBep/pkeHHSI BUKOHAHHS Cy/IaMH TAHOTO P03’ ICHEHHS MOJXK-
Ha HaBectu [loctanoBy BI'CY Bix 12.06.2007 p. y cipasi Ne 10/27-06, ne
BI'CY, Bkazasmu, 10 CTPOK, 3a3Ha4eHUH y 3aKkoHi (4. 4 cT. 599 LK) mis
MIPUITMHEHHS TIOPYKH, He MOXke OyTH 3MiHEHHH 3a 3ro/I0f0 CTOpiH abo Bij-
HOBJICHUH TOCTIONAPCHKUM CYJIOM, BU3HAB KOILLUTH, [IEPEepaxoBaHi MOPyUH-
TeNleM Ha PaXxyHOK KPEeIUTOPA IICIIsl CIUTMBY CTPOKY, IIPOTSTOM SIKOTO KpPEIIH-
TOP MII' 3BEPHYTHCS 3 [T030BOM JI0 TOPYUUTES], KOIITAMHU, IEPEPAXOBaHUMHU
0e3MmigcTaBHO, OCKIIBKM OCTaHHI Oy/M IepepaxoBaHi Ha BAKOHAHHS J1OTO-
BOPY, AKHUii BKE HA TOH Yac MPUITHHUBCS’.

3 oy Ha NPEKIIO3UBHUI XapakTep CTPOKY MOPYKH 1 00yMOBJIeHE
UM MIPUITMHEHHS TpaBa KpeIuTopa Ha peastizaliio J1aHoro BUIy 3a0e3re-
YECHHS BAKOHAHHS 3000B’s13aHb, BUKJIMKAE KPUTHUKY peakiiis 4. 4 ct. 559 K.
30KpeMa 3aKOHOJABELb HE JOTPUMYETHCS OHAKOBOTO Minxony mpu ¢op-
MYJIIOBaHHI MiIcTaB MPUIMHEHHS MOPYKHU MpH 3a0e3MeYeHH] T0TOBOPIB,
y SIKUX: @) CTPOK TIOPYKH BCTAHOBJICHHI; 6) CTPOK TIOPYKH HE BCTAHOBJIE-
HUI, a BCTAHOBJICHUH JIMIIE CTPOK BUKOHAHHS OCHOBHOT'O 3000B’s13aHHS;
6) He BCTAHOBJICHUI SIK CTPOK MOPYKH, TaK 1 CTPOK BUKOHAHHS OCHOBHOT'O
3000B’s13aHHS, 1110 CTBOPIOE MiAIPYHTS JJIs HEOJAHO3HAYHOIO X PO3yMIiHHS
1 MIOMHIJTKOBOTO TITyMadyeHHs. Hampuiitay, y HayKoBiH JiTeparypi TpyIoro
JIOCITITHUKIB BUCIIOBJICHO TyMKY, III0 OCKIJIBKH BIAMOBITHO 70 4. 4 cT. 559
LK mopyka npunuHIEThCS Micisl 3aKiHYEHHS CTPOKY (TOOTO 31 CIIITUBOM
CTPOKY), BCTAHOBJICHOTO JOI'OBOPOM IOPYKH, TO IIPU BCTAHOBJICHHI B J0-
roBOpax TaKMX CTPOKiIB HaJEKUTh BUSIBIATU [PaHUYHY O0CpEXKHICTh, 00
HaBITh 3BEPHEHHS KPEUTOPA 3 TIO30BOM JI0 MOPYUYHTEINS /IO CIUTUBY BCTa-
HOBJICHOTO JIOTOBOPOM CTPOKY HE TFapaHTye 3aXUCTY IpaBa KPEAUTOpa, SKIIO0
TIJBKH JI0 CIUIMBY ILOTO CTPOKY He Oyzie MpUIHSTE CyoBe pileHHs. Ko
CTPOK, SIKWI BCTAHOBJICHUI JOTOBOPOM IOPYKH Ta SIKUM IPUITHHSIE TIOPYKY,
3aKIHYMBCA 0 MPUHHSATTS CYIOM PILICHHS 32 T030BOM KpEIUTOpa 10 MO-
pyuuTesns, y 3a10BOJICHHI 1T030BY Mae OyTH BiIMOBJIeHO. Takuii BACHOBOK
BiamnoBiiae Oyksi 4. 4 ct. 559 1IK: npaBo, sike 3aXHUIIae Cyi, Mae iCHyBaTu
Ha JAE€Hb NPUHHSTTS CyJOBOTO pillIeHHs. SIKIO X IpaBoO Ha Lel ICHb yKe

! Po3’sicHenHsa Bumoro ap6itpaxnoro cyny Ykpainu Ne 02-5/706 Bif 06.10.94 p. y pe-
makuii Big 18.11.2003 p. [Enexrponnuit pecypc] / Odin. caiir Bepxos. Pagu Ykpainn. 3a-
KOHOJABCTBO YKpainn. — Pexxum goctymy: http:zakonl.rada.gov.ua.

* Iloctanosa BI'CY Bix 12.06.2007 p. y cripasi Ne 10/27-06 [Enexrponnuit pecypc] //
€VHMII Iep>KaBHUIT PeeCcTp CY/IOBMX pillleHb YKpainu. — Pexxum focrymy: http//www.reyestr.
court.gov.ua. /Review/ 801859.
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He icHy€ (BOHO MPHUIMHUIOCS), BOHO HE MiJUIArae 3aXUcTy, Xou O BOHO
ICHYBaJIO Ha JICHb 3BEPHEHHS 3 TI030BOM .

[Ipu 11boMy aBTOpPH 3a3HAYaIOTh, 110 y 4. 4 cT. 559 1[K 3akoHOnaBels
TpHUi BKa3ye, IO «IIOPYKa MPUMTHHIETHCS», & FOPUANYHI PaKTH, SIKi MAOTh
BiJOYTHUCS B MEXKaX CTPOKIB, BCTAHOBJIICHUX Y KOKHOMY 13 TPHOX BHITAIKIB
4. 4 ct. 559 LIK, mpote € pizaumu. Tax, BiAMOBIAHO 10 TipaBuia, chopmy-
JIbOBAHOTO B IIepIioMy pedeHHi 4. 4 cT. 559 LK, qumre B Mexax CTPOKY,
BCTAHOBJICHOTO B OTOBOPi MOPYKH, MOPYUHUTENb MOKE BHUKOHATH
3000B’A3aHHS, 110 I'PYHTY€ETHCS Ha JOTOBOPI MOPYKH. BUKOHAHHS 1TOpy4H-
TeseM 3000B’sI3aHHS Iepe]] KPEAUTOPOM MIcCIs CIUIMBY LILOTO CTPOKY Bee
70 HaOyTTSl KPEAUTOPOM MaifHa Oe3 1ocTaTHIX MpaBoBUX MmifcTaB (y mepion,
KOJIM TIOPYUYHUTENb YK€ HE Hic Iepel KPeAUTOPOM HHUBIIbLHO-TIPABOBHUX
000B’513KiB). Y MeKax BCTAHOBJICHOTO JIOTOBOPOM CTPOKY, CIUIUB SIKOTO TSI~
HE NPUNUHEHHSI TOPYKHU, MOJKe Oy TH IPUIHSTE CYJ0BE PIillICHHS 33 TI030BOM
KpeauTopa Ao nopy4utesst. [IpuiiHATTS Cy oM pillieHHS Tics CIUTUBY IIbOTO
CTPOKY O3Ha4ajo 0, 0 Cy/1 3aXUCTHB TPABO, SIKE JI0 JTHS NPUHHSATTS PillleH-
HSI IPUITMHUIIOCH, & TOMY TaKe PillleHHs MiJUIArano O CKaCyBaHHIO B ariels-
HIHHOMY TIOPSIIIKY. SIKIO % Cy/IOBE PIlIEHHS] B MEXax IIbOT0 CTPOKY IPH-
WHATE, BOHO HE MO)Ke OyTH CKacOBaHE CYIOM alesIIiiHOl un KacarliiHol
iHCTaHIIi{, X04 O Ha JIeHb PO3MIISALY CIIPABH B aleJAMIHHOMY YH Kacallini-
HOMY CyAi CTPOK YMHHOCTI MMOPYKH MUHYB, OCKUIBKH Ha ACHb MPUHHSATTS
pIlIeHHS CY/IOM ITepIoi iHCTaHIIi] mopyKa Oyia ynHHO0. Ta oOcTaBrHa, 110
BUKOHAHHS PillIEHHS CyAY, IPUHHSATOTO 32 TO30BOM KPEIUTOPA 10 [IOPYIH-
Tens, Oyze 3A1HCHIOBATHCS B IIEPi0J], KOJIM CTPOK YMHHOCTI MOPYKH MUHYB,
HEe MOXe OyTH MEpeIKoAoI0 sl IPUMYCOBOTO BUKOHAHHS CyIOBOTO Pi-
IICHHS .

3 HaBeJIeHUM TIyMaueHHsIM epiioro pedeHHs 4. 4 ct. 559 LK e mox-
Ha noroauTHUcs. [lepur 3a Bce cimiji MaTu Ha yBasi, 10 OPYKa — 1€ BH/T
3a0e3IeueHHs] BUKOHAHHS 3000B’13aHHs, a KPEAUTOP 3a OCHOBHUM 1 3a0€3-
TIeIyBaTBHAM 3000B’sI3aHHIM 3aBXKIM — Ta caMa 0c00a, sika BUKOHAIA CBiit
000B’ 530K TIepe]; OOPIKHIUKOM 32 OCHOBHHM 3000B’sI3aHHSAM 1 Ma€ MO0
OCTaHHBOTO JIUIIIE TIPABO BUMOTH. Y 3B’S3KY 3 ITUM CaMe KPEIUTOP IHIIII0E
BCTaHOBJICHHSI IEBHOTO BUAY 3a0€3M€UeHHS] BUKOHAHHS 3000B’I3aHHS, 3a-
BISIKH SIKOMY PO3PaxoOBY€ 3aJ0BOJILHUTH CBOT BUMOTH Yy pa3l MOPYIICHHS
Oop>kHUKOM 30008’ s13aHHs. [lopyka € 0coOrcTHM 3a0€e3MeueHHsIM, 1110 03Ha-

! HayKoBO-TIpaKTIYIHIIT KOMEHTAP [0 LMBIIBHOTO 3aKOHO#ABCTBA YKpainn : [B 4 1.] /
A.T. fIpema, B. {. Kapabaus, B. B. Kpusenko, B. I. Poraus. — T. 2. - K. ; CeBacTonorns,
2004. - C. 292.

2 Tam camo. — C. 293-294.
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Ya€ BiAMOBIAANBHICTh MOPYUYUTENS MEepe] KPEAUTOPOM 3a MOPYLICHHS
3000B’s13aHHsI OOPKHUKOM YCiM CBOIM MaiiHOM. BinmosinHo 1o 3abe3neuy-
BaJIbHOI KOHCTPYKLII HOPYKH KPEAUTOP Y pa3i MOPYIICHHS OOPKHUKOM
3000B’s13aHHS 3BEPTAETHCS O IOPYUHUTEIS, SIKUH 38 IOTOBOPOM ITOPYKH MA€
BiJIIIOBI/IATH MEPEJT KPEIUTOPOM 3a IMOPYIICHHS 3000B’ I3aHHST OOP>KHUKOM.
3BEpHYTHUCS 10 TIOPYUHUTENSI KPSTUTOP MOKE JIMIIE MPOTSATOM CTPOKY il
MOpYKH. 3a3BUYail TaKUi CTPOK BCTAHOBIIOETHCS 32 JOMOBJICHICTIO MIXK
KPEIUTOPOM 1 MOPYUYHTENIEM Y I0roBopi MopykH. CTPOK YUHHOCTI HOPYKH
SIK BUJTy 3a0e3TeueHHs] BUKOHAHHS 3000B’s13aHHA Ma€ OyTH OiTBIINAM IT0-
PIBHSIHO 31 CTPOKOM BHKOHAHHS OCHOBHOTO 3000B’sI3aHHS OOPYKHUKOM, 1100
KPEAUTOP Y pa3i MOPYIICHHS 3a0e311eueHOr0 30008’ sI3aHHSI MaB 4ac peati-
3yBaTH CBOI MpaBa 3a mopykoro. [lonoxkenns 4. 4 ct. 559 LIK BcTaHOBTIOIOTH
MpaBuiIa MPUIHMHEHHS MOPYKH SK 338 JOTOBOPAMH 13 BUZHAYCHUM CTPOKOM
Iii MOpYKH, TaK i 3a JOTOBOPAMH, Y SIKUX CTPOK Jii MOPYKH BCTAHOBJICHUH
He OyB. [IpunIuHEHHS MOPYKH 31 CILIMBOM CTPOKY, BCTAHOBJIEHOT'O IOTOBO-
POM HOPYKH, 03HAYAE, 10 KPEAUTOP 11030aBISAETHC MOKIUBOCTI 3BEPHY-
THCS JIO TOPYYUTENSI 3 BAMOTOIO ITPO BUKOHAHHSI OCTaHHIM CBOTO 00OB’SI3KY
3a JIOTOBOPOM TMOPYKH — HECTH BiAMOBIIANBHICTD 32 TTOPYIICHHS OOPIKHH-
KOM 3a0€3MeYEeHOr0 MOPYKOI0 3000B’I3aHHSI SIK y TOOPOBIIBHOMY, TaK 1y
IPUMYCOBOMY HOPsIIKY. OTKe, BpaXOBYIOUH II0 MPOTITOM CTPOKY i Mo-
PYKH KPEAUTOP MTOBUHEH BCTUTHYTH 3BEPHYTHCS 10 IIOPYUIHUTETIS 3 BUMOTOIO
PO BUKOHAHHS OCTAaHHIM CBOTO 00O0B’SI3KY 3a JOTOBOPOM MTOPYKH, Y TOMY
YHCI B IPUMYCOBOMY TIOPSIIIKY, Ta 3 OIVISLLYy Ha (OPMYJTIOBaHHS, Ha/laHe
3aKOHOJIABIIEM y JPYroMYy Ta TPEThbOMY pedeHHsX 4. 4 cT. 559 11K, 3mict
niepuroro pedeHHs 4. 4 ct. 559 1K moxe o3nauaru Tinbku Take: «llopyka
RPURUHAEMbCA, AKWLO0 KPEOUMOp He nped’a8ums no306y 00 nopyuumens
RPOMAZOM CIPOKY, 6CHMAHOBIEHO20 6 002080Di NOPYKUY.

Hpyre pedenns 4. 4 ct. 559 1IK, BiamoBigHO 10 SIKOTO MOpyKa MPHUITH-
HSIETHCS, KOJIM KPEUTOP MPOTSATOM IIECTH MICSIIIB BiJl JIHSI HACTaHHS CTPO-
Ky BUKOHAHHSI OCHOBHOTO 3000B’sI3aHHSI HE TIPE/’ IBUTh BUMOTH JI0 TIOPY-
YHUTENs, AKIIO JOTOBOPOM MOPYKH HE BCTAHOBJIGHUH CTPOK il MOPYKH,
MIOMHJIKOBO PO3YMI€TBCS ISSIKUMU JJOCITITHUKaMU SIK CTPOK, YCTAHOBJICHUH
IUIsL TIPEA SIBJICHHS 6UMO2U CaMe «J10 TTopyuuTess». ToOTo KpeauTop mMae
IIpea’sBUTH HE TI030B 10 CYy, a JIUIIE BUMOT'Y 10 IOPYUMTEIs, 1 3a HasiB-
HOCTI JI0OKa3iB 11 mpe’siBIICHHSI 3BEPHYTHCS 3 TIO30BOM JI0 TOPYYHUTEIS
B MEXKax 3arajibHOi IT030BHOT IaBHOCTI, 1[0 BCTAHOBIICHA TPUBATICTIO TPH
poku (ct. 257 1TIK)'. JTare TiayMaueHHs € HEMPHUHHATHAM, OCKIJTbKH CTaBUTh

! HayKkoBO-TIpaKTIYHMIT KOMEHTAP [0 IMBIIBHOTO 3aKOHOIAaBCTBA YKpainm : [B 4 1.] /
A.T. fpema, B. [I. Kapabausb, B. B. Kpusenko, B. I. Poranb. - T. 2. - K. ; CeBacTomnoins,
2004. - C. 292-293.
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KpeauTopa 3a JIOTOBOPOM MOPYKH 3 HEBU3HAUCHUM CTPOKOM il y He3piB-
HSIHHO KpaIlle CTAaHOBHIIE, HIX KPEIUTOPa 3a JOrOBOPOM MIOPYKH 3 BH3HA-
YCHHM CTPOKOM, YOMY JIOTIYHOI'O MOSICHEHHS 3HAHTH HEMOJKIIMBO.

BiamosinHOo 10 TpeThoro pedeHHs 4. 4 cT. 559 1K sAKIIo cTpok 0CHOB-
HOTO 3000B’sI3aHHSI HE BCTAHOBJICHUN a00 BCTAHOBJIECHHI MOMEHTOM
npeja’ sBJACHHS BUMOTH, MOPyKa NPUIHUHAETHCS, KO KPEJUTOP HE
pe/i’ IBUTH MMO30BY J0 MOPYUYHUTENISI IPOTATOM OJHOTO POKY BiJl JHS yKja-
JIEHHSI IOTOBOPY MOPYKHU. 3a3HadeHe MOJI0KEHHS B HAyKOBIi JTiTeparypi He
BUKJIMKAE CYIIEPEYOK 1 OTHOCTAIHO CIIPUIUMAETHCS JIOCIITHUKAMU SIK CTPOK,
MIPOTSITOM SIKOTO KPEAUTOP Ma€ MPE’ SBUTH ITO30B JI0 CY/IY 3 BUMOTOFO IIPO
BUKOHAHHS IMOPYYHUTEIEM CBOIX 000B’S3KiB 3a H0roBopoM mopyku'. JTo-
CITITHUKY TPABUIBHO BKa3ylOTh, 110 HETPEe IBJICHHS IT030BY MPOTATOM
3a3HaYCHOT0 CTPOKY TATHE MPUITMHEHHS 1pasa. L{e — cTpox Juist 3BepHEeH-
HS 10 CyAy 3 MTO30BHOIO 3asIBOIO JI0 MOPYYHTEINS, aJie BiH HE HAICKHUTH 10
KaTeropii CTPOKIB MO30BHOI JIABHOCTI, TOMY Ha HbOI'O HE MOIIUPIOIOTHCS
HOpMHU cTareit 263, 264, 4. 5 ct. 267 LIK. Lleii cTpok He miuiarae npu3yu-
HEHHIO a00 MOHOBJICHHIO. BiH He TiepepuBaeThCs.

OTxe, CIIiJ] KOHCTATyBaTH, 1[0 B HAYKOBIH JIITEpaTypi Mae Micie pizHe
TIIyMa4€HHs TaKol MiJICTaBU MPUIIMHECHHS MOPYKH, K 3aKIHYCHHS CTPOKY
i1 {1ii, sike BeJe 10 TIOMIUTKOBOTO PO3TIISY CIOPIB MION0 YNHHOCTI TOPYKH
Ha TPaKTUIl. Y 3B 53Ky 3 I[UM HAIOJIATaEMO Ha TOMY, 1[0 Y BCIX PEUSHHSX
4. 4 c1. 559 K cTpoK YMHHOCTI MOPYKH Ma€ pO3IIISIATUCS OJHAKOBO — SIK
CTPOK, TIPOTSATOM SIKOTO KPEJTUTOP MOYKE PeatizyBaTy CBOI IIpaBa 3a MOPYKO0
SIK BUZIOM 3a0e31evYeHHs] BUKOHAHHS 3000B’ I3aHHS, BCTAHOBJICHOTO, SIK
1 iHII1 3a0€3MeYeHHs], BUKJIFOYHO B iHTEpecax Kpeauropa. BiamosigHo 3a-
KIHYEHHA CIPOKY, 6CIAHO06/1EH020 002080POM ROPYKU, TAK CaAMO SIK CHJIUE
uiecmu Micayie 8i0 OHA HACMAHHA CHPOKY 8UKOHAHHA OCHOBHOZ0
30006’°A3aHHA Ta 00H020 POKY 610 OHA YKIAAOEHHA 002080y ROPYKU, IKILO
CTPOK OCHOBHOTO 3000B’sI3aHHsI HE BCTAHOBIICHUH, HPURUHAE NOPYKY 34
YMO8U, W0 KpeOumop TpoTIroM CTPOKY il TOPYKU He 36ePHY6CA 3 NO30-
6om 00 nopyuumens. He3anexxHo BiJi TOTO, BCTAHOBJICHUN CTPOK il T0-

! HaykoBo-npakTuyHuii KomenTap IusinbHoro xopiekcy Ykpainu : y 2 T. — 2-re BUf,.,
nepepob. i gonos. / 3a pex. O. B. [Isepn (kep. aBT. kon.), H. C. Kysnenjopoi, B. B. Jlyr. - K.,
2006. - T. II. - C. 66; Ipa>xranckoe mpaso: yueOnuk : B 3 7. T. 1/ E. H. A6pamosa, H. H. Asep-
4eHKo, 10. B. Baiirymesa [u ap.]; mog pex. A. I1. Cepreesa. - M., 2009. - C. 926; Kommen-
Tapuii k Ipaxkganckomy xomekcy Poccmitckoit @emeparym. YacTb nepBas (mocTaTeifHelii) /
A.K.Ty6aesa [u np.] ; mox pen. H. [I. Eroposa, A. I1. Cepreesa. — 3-e n3z., mepepa6. 1 o1 —
M., 2005. - C. 711.

> HaykoBO-ITpaKTUYHNUIT KOMEHTAp /10 LMBITbHOTO 3aKOHOJABCTBA YKpainu : [B 4 1.] /
A.T. fpema, B. [I. Kapabausb, B. B. Kpusenko, B. I. Poranb. - T. 2. - K. ; CeBacTomnoins,
2004. - C. 294.
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PYKH JOTOBOPOM UM 3aKOHOM, HOTO CIUIMB MPUITMHSE Cy0’ €KTUBHE TPaBO
kpenutopa. st Toro 1mob CKOpUCTATHCS CBOIM ITPABOM, KPEAUTOP Ma€ A0
CIUTUBY IIbOTO CTPOKY NpeJl’ IBUTH TI030B Y BCTAHOBJIEHOMY MOPSAKY (CTatT-
Ti 61, 64 T'TIK, ct. 122 LIIK), sikiio nopyduteib y 100pOBUIBHOMY TI0-
PSIKY HE BUKOHAE CBOTO 000B’SI3KY 3a JIOTOBOPOM MOpyKH. besyMoBHO, manmit
BHCHOBOK 0a3y€TbCs Ha TOTOXKHOMY CIIPHUIHSTTI TAKMX TEPMIHIB, K «BH-
MOTa» Ta «I11030B». ToMy, HE3BaXKalOuu Ha TE IO 33 CBOIM 3MICTOM TEPMiH
«BHMOTa» € IIUPLUINM, HDK TEPMiH «I1030B», OCKUIbKH II030BOM BUCTYIIA€E
BUMOTa, 3asIBJICHA BiIIOBIIHO O IUBUILHO-NPOLIECYAJILHOTO 3aKOHO/IABCTBA,
TOOTO IpoLEecyabHa BUMOTa, OyKBaJIbHE TIyMAauCHHs B JaHOMY BHIIAJIKy HE
Mae TpaBa Ha icHyBaHHs. STk paBuiibHO 3a3Hadae O. A. 3aropynbko, «TepMiH
«BHMOT2» B IaHOMY BHUIIaJKy CIi pO3IIISAATH Y By3bKOMY PO3YMIiHHI SIK
npoLecyaibHy BUMOTY, TOOTO MO30B»'.

BpaxoByroun, o y cyaoBiii MpakTULi 3yCTPivaloThCs CIIOPH LIO0
YUHHOCTI MMOPYKH CTOCOBHO 3000B’s13aHb, 32 SIKUMH CTPOK TTO30BHOT J1aB-
HOCTI MUHYB?, HEOOX1THO BKa3aTH, IO MPHU MPOIMYILIEHHI CTPOKY MMO30BHOT
JTABHOCTI 32 OCHOBHOIO BUMOTOI0, 3a0€3E€UeHOI0 MMOPYKOIO, 1151 BAMOTa He
BTpavae 03HAKHU JIHICHOCTI, 1 MUTaHHS MPO 3aXMCT MPaBa, 1110 BUIUINBAE i3
3a0e31eueHoro MopyKoto 30008’ I3aHHS, Ta, BIAIOBIAHO, PO MOXJIUBICTH
IIpea’ siBIIEHHS I030BY [0 MOPYYHUTEINs, BUPIIIY€ETHCS 3aJI€KHO BiJ] TOTO, YU
Oyze TIOHOBJIEHO CTPOK IO30BHOI JIaBHOCTI 32 OCHOBHOIO BUMOT010. [IpH
LBOMY Yy BUIaIKaX ITIOHOBJICHHS CTPOKY IO30BHOI IaBHOCTI MO30B 10 MO-
pyuuTess Moxke OyTH npe’ sIBICHUHN JIMIIEe B MEKaX CTPOKiB, BU3HAYCHUX
4. 4 c1. 559 LIK, ockinbKH 3aKOHOIABELb, YCTaHOBUBLIN Yy 4. 4 cT. 559 LIK
creuianbHi mpaBuiia MPUITMHEHHS TOPYKH, 3p0OUB BUHATOK 13 3arajJbHOTO
npaBuiia, nepeadadeHoro 1Js mpeja’ siBICHHS BUMOT 3a J10JAaTKOBUMH
30008’ s3aHHsAMHE (CT. 266 TTK)?.

[TixOrBaroum MmizICyMOK, HArOJIOCUMO Ha TIPU3HAYCHHI TIOPYKH SIK OJHO-
r'o 3 BUJIIB 3a0€e3I1eueHHs BUKOHAHHS 30008’ s13aHHS 3a10BOJILHATA MaliHOBI
IHTEepecH KpenuTopa y pasi ix mopymeHHs 6opkHuKOM. Biamosigao 1o
IIHOTO TIiICTAaBH MPUTIHHEHHS MOPYKH, BCTaHOBJEHI cT. 559 11K, MarTh

! ITuBinbHe mpaBo Ykpainu : migpyyHuk : y 2 1. / B. I. Bopucosa (kep. aBT. KO1.),
JI. M.. Bapanosa, I. B. JKutinkosa ta iH. ; 3a 3ar. pep. B. I. Bopucosot, I. B. Cnacn6o-®areesoi,
B. JI. Iponpkoro. - K., 2004. - T. 2. - C. 38-39.

? TTocranosa BI'CY Bix 20.03.2007 p. y ciipasi Ne 38/220-06 [EnexTponnuit pecypc] //
€VHMII Iep>KaBHUIT PeeCTp CYIOBMX pillleHb YKpainu. — Pexxum foctymy: http//www.reyestr.
court.gov.ua./Review 1548844.

3 BignosigHo 1o ct. 266 11K 31 crizimBoM 11030BHOI IaBHOCTI J0 OCHOBHOI BMMOTY BBa-
JKA€TbCA, 1110 030BHA JJABHICTD CIUIMBIIA i 10 ;OATKOBOI BUMOTH (CTATHEHHS HEYCTONKM,
HaK/IaJleHHs CTSATHEHHS Ha 3aCTaB/IeHe MAaITHO TOLIO).
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TIYyMa4uTHCS TIEPLI 32 BCE B IHTEpeCcax KPeauTopa, 1o 00paB gaHe 3a0e3-
IeYeHHs, a cydacHa penakiis ct. 559 11K norpeOye 3akoHOIaBYOTO pesa-
T'YBaHHsI, OCKIJIbKM OyKBaJbHE TIIYMAa4CHHs LUX MOJIOKCHD CYNePEUUTh
CYTHOCTI OCTaHHIX, 3aKOHOMIPHO BUKJIMKAIOUH CIIOPH Ta MOPOIKYIOUH
CYIEPEWwINBY MPAKTHKY TX 3aCTOCYBaHHS.

IyuxoBckasa M. OcHoBaHMsA NpeKpaleHus NOPy4YuTeIbCTBA

CraTbsl IOCBSIIIEHa OCHOBAHMSM NPEKPAILICHHs TAKOTO BU1a 0OecreueHus
WCIIOJTHEHUSI 00513aTeNIbCTBA, KaK TIOPYUYUTEILCTBO, B YACTHOCTH BCIIEACTBHE TIpe-
KpaleHus: 00eCIeYeHHOTO NOPYYUTEIECTBOM 00s13aTeNIbCTBA; N3MEHEHHS OCHOB-
HOTO 00s13aTeNbCTBA 0€3 COmTachs MOPYUIUTENs IPU YBEIUUYEHUU pa3Mepa ero
OTBETCTBEHHOCTH; OTKa3a KPEAUTOpa MPUHATH HAAJIC)KaIee UCIIOTHEHNE, MTPe-
JI0’KEHHOE JIOJDKHUKOM WM TOPYUIHUTENIEM, TIOCNIE HACTYTIJICHUS CPOKA UCTIOTHEHUS
00s13aTebCTBA; IIEPEBOAA IONTA Ha IPYTOE JIUIIO, €CIH TOPYUUTEIb HE TOPYUUIICST
332 HOBOT'O JJOJDKHHKA.

Knrouesvle cnosa: mopydanTenbCTBO, 10TOBOP MOPYIUTEIBCTBA, OCHOBAHMS
MIPEKPAIIECHHS] TOPYINUTEIBCTBA, CPOK ACHCTBHUS TIOPYUHTENIBCTBA, IPEAbSBICHHIE
HCKa K TIOPYYHUTEIIO, TPEKpaIleHUe TOPYIHTEIbCTBA.

Puchkovska I. Grounds for discharging guarantee

The article is devoted to different grounds for discharging such kind of warranty
as guaranty which are: termination of a guaranteed contractual obligation; alteration
of the main contract without consent of the guarantor if the extent of his liability
increases; refusal of the creditor to accept the performance (offered either by the
debtor or guarantor) of the obligation after the period for performance has come;
delegation of a debt to another if the guarantor hasn’t guaranteed for the new debtor.

Keywords: guarantee, contract of guarantee, grounds for discharging guarantee,
duration of guarantee, bringing an action against a guarantor, termination of
guarantee.
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Jeski npobnemu noHAMMsA Ma HAcNioKie NPasovyuHy T. bo6ko

VIK 347.44 T. Bo6xo, 3acTynHuK ronosu PpyH3eH-
CbKOTO PaliOHHOTO CyAly M. XapKoBa

Hesaxi mpo6reMy MOHATTS Ta HACTIAKIB NIPAaBOYUHY

Kareropis «mipaBounH» HaNEKUTH A0 Ynciia QyHIaMEHTAIBHUX TOHSTh
LUBUIBHOIO TIPaBa, JOCIIKCHHS SKOI0 3aBKIU IPUBEPTAJIO yBary HayKOB-
LiB pi3HUX mepioAiB po3BUTKY. Tak, cepea UMBUIICTIB AOPEBOIIOLIHHOTO
Tepioy 3HAYHUI BHECOK y PO3POOKyY wi€i mpobiemu 3pobnero 0. C. I'am-
6aposum, /l. I. Meitepom, I. @. llepmenepuuem, M. O. [lokpoBchKnM,
Y PaJISSHCHKHIA TISPiOJT CJIIJ BUILJIUTH TIEPI 32 BCe TMOOKI HAIIPAIFOBaHHS
M. M. Arapxkoga, I. b. HoBuIIbKOTO' Ta IEAKHX IHIMTUX YYEHHX. 32 Cy4aCHUX
YMOB, KOJIH IIEPEOCMHCITIOIOTHCS 1 HATOBHIOIOTHCS SIKICHO HOBUM 3BYYaHHSIM
Maibke BCl yCTalleH! IMBITICTUYHI KaTeropii, Take MOHSTTS, K «[TPABOYUH»
TaKOXX MIOBUHHE CTaTU MPEIMETOM aHaJli3y, IPUUOMY 3 Pi3HUX OOKiB. 30-
Kpema, HeOoOX1IHUM € TOIVISL]T Ha PAaBOYHH SIK Ha T1JICTaBy BUHUKHCHHS,
3MIHHU Ta IPUITHHCHHS MTPaBOBUX HACTIAKIB 1 OMHOYACHO Ha OCOOIHMBOCTI
MIPaBOBHUX HACIIJIKIB, TOPOIKEHUX MTPABOYHMHOM.

Y NUBITEHOMY TIPaBi MOHSTTS MPABOUYNHY OB’ SI3y€THCS 3 HisIMH, SKi
MOPOKYIOTH I0puaAnYHi Hachifaky. [loHsATTeBHI anapar BITYM3HIHOT TPaBo-
BOT HayKH BUKOPUCTOBYE IeH TEPMiH (3aMICTh TEpMiHa «yTOAM» 1 K €KBi-
BAJICHT POCIICHKOTO «CIEIKNY) 3aBISIKH HOTr0 MOXOAKEHHIO BiJl CJIOBOCIIO-
JIYUCHHS YUHUMU nNpaeo, T00TO BUKOHYBATH IMEBHI Jii, SKi MamTh
FOPUINYHY CHITY?.

B ykpaiHcbKy TpaBOBY TEPMiHOJIOTIIO (SIK 1 TEPMiHOIOTiIO O1IBIIOCTI
KpaiH €BpOIH) MOHATTS MPABOYNHY MOTPAITHIIO 3 HIMEIBKOI ITUBLITICTUKH,
Oy/lydu TICHO MOB’SI3aHUM 13 BUHUKHEHHSIM MaHJEKTHOI CUCTEMH LUB1JIb-
HOTrO rpasa. BBaxaeThcs, 10 SAPOM NaHJEKTUCTHKH € BUSHHS PO MPaBO-
YUHK®, @ PO3POOKY I[HOTO TEPMiHA MPHITUCYIOTH 0COOUCTOCTI HIMEIIBKOTO
npodecopa I. A. Xaiize, sikuii ykazye Ha HbOTO B po0oTi, fatoBaniit 1807 p.
Y xuu3i mpodecopa Xaifze MicTATbCS Taki Ha3BH mmaparpadis: «BoieBusB-
neHHs», «I ocobnuBo npaBourHMY. L0 i7€10 3roI0oM MOMUPUB BigoOMHN
HIMEIBKUH JOCIIIHUK, TPEJCTABHUK ICTOpUYHOT ikoyin y ripasi @. K. ¢on
Casinbi, y ropuandHiil Hayii Pociiicekol immepii — 1. . Meiiep®.

! Hoeuukuit V. B. Cpenku. Vickoas masuoctb / V1. b. HoBuukuit. — M., 1954.

* Mus.: 3aities 0. ABTEHTIYHICTb IIPaBOBOTO TEKCTY Ta MPO6IeMM J10T0 TepMiHOMIO-
riyHO-MOBHOTO odopMIeHHA (Ha Marepiani npoexty IuBinbHOrO KOpekcy Ykpainu) /
10. 3aiitues // Kogndikauis npusaTHoro (LuUBiIbHOrO) mpaBa YKpainu / 3a pen. npod.
A. C. Josrepra. - K., 2000. - C. 322-334.

* Flume W. Allgemeiner Teil des Biirgerlichen Rechts. 3. Aufl. Bd II: Rechtsgeschift. - S. 28.

* Meitep [I. V1. Pycckoe rpakpganckoe mpaso / 1. V. Meitep. — CII6., 1902. - C. 178.
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Cam TepMiH «IIpaBouuH», BiJ HiMenbkoro Rechtsgeschaft, mepexiana-
€TBHCA SIK «IIpaBoOBa Iis», «pasosa crnpasay. @. K. ¢on Cainbi pos-
IJIS71aB MPABOYMH SIK PI3HOBU/I BOJICBUSBICHHS, IPH BU3HAYCHHI TIPaBO-
YUHY SIK FOPUINYHOTO MOHATTS BiH pOOMB aKLEHT caMe Ha BUpa3 BOJI.
3 iM’sm @. K. ¢pon CaBiHbi OB’ A3y€ThCSI «TEOPIst BOJI»'.

[MoaisiFoun TeopeTHYHI KOHIIEIIT HIMeIbKUX nuBLIiCTIB, . I. Metiep
BHU3HABaB MPAaBOUYMHOM OYIb-SKY IOPHIUYHY AiI0, COPSIMOBAHY Ha 3MIiHY
ICHYIOYHX MTpaBOBUX BigHOCHH. [Ipn iboMy BiH BiJ3HA4YaB JIBi iCTOTHI yMO-
BU TIPaBOYMHY:

— IOPUIMYHA JTisl IPUBOJIVJIA J0 3MiHU ICHYIOUMX BIJIHOCHH (HAIIPUKIIA],
BCTaHOBJICHHS, TIEPEXi/l UM NPUIIMHEHHS IPaBa);

— cama IopUINYHA JIis He TIIbKU CIPSAMOBaHA Ha 3MIHH ICHYFOYHUX BijI-
HOCHH, a il BAMHEHA 3 METOIO MPOBECTH 11l 3MiHU.

Binrak, va mymky /1. I. Meitepa, ropuanaHi Aii, ki TPU3BOAMIIH JI0 3MiH,
OJIHAK TIEPBICHO HE OyNH CIPSMOBaHI HA 3MiHY ICHYIOUMX BIJIHOCHH (Ha-
NPUKIIAJL, TOPYIICHHS MPaB), 10 MPABOYMHIB HE HAJICIKAITH .

3rozoM TeOpETUYHI HANpaLOBaHHs BUCHUX 104N BiJOOpaskaTu B KO-
nu(iKOBaHMX aKTax IMBUIBHOIO 3akoHOMaBcTBa. Tak, [lepia neranbHa
nediHinis npaBounHy 3ycTpidaerscs B LluBinbHOMY ynoxkeHHi CakcoHii
1863 p., 3rogom OaraTto yBaru mpuiiIeHo mpaBoyrHaM i B Himerpkomy
IUBIILHOMY yhoxeHHI 1896 p., okpema miiaBa 3aranbHOT YaCTHHH SKOTO
MOBHICTIO MIPUCBSYCHA CaMe MPaBOYMHAM.

Cepen 3aKOHO/IaBUMX aKTiB, SIKi AIsTM HA TEPUTOPii YKpaiHu, ciij Ha-
3BaTH ABCTpiiicbke nUMBiIbHE ynokeHHs 1811 p., sike B IepBiCHIN penakiii
HE MaJIO TIOJIO’KeHb 100 TPABOYMHIB, OHAK YHACIIIOK 3MiH, BHECEHHX
y 1916 p., y HbOMY 3’sIBHITacsl HOBa TJIaBa PO JOTOBOPH Ta 3aralibHi MpaBo-
ynaA. [l{onpasna, ABCTpiiichbKe IUBUTFHE YIOKEHHS PO3TIIAAAIO TIPABOYHH
JIUILE SIK T1ICTaBy BUHUKHEHHS 3000B’43aHb, a HE MiIHOCHUJIO HOTO Ha Pi-
BEeHb abCTpakTHOI KaTeropii HUBIIBLHOTO MpaBa. BuciosnioBanacs Taka
OIIIHKA I[bOMY PETYTFOBAHHIO ITPABOYMHIB: JaHUH MMiJIX1J, MAIOYH B I[LIIOMY
MpaBWJIbHE COPSMYBAaHHS, TUM HE MEHILE HE Mir OyTH 3aCTOCOBaHUHN HE
TIIBKY JI0 IPABOYHHIB, TIepeOyBarody 103a MeKaMHu 3000B’3aJIbHOTO TTpa-
Ba, a i OyTH IHCTPYMEHTOM 3’sCyBaHHS NPUPOIU CaMHUX 3000B’I3aJIbHIX
MPaBOYUHIB’.

! us.: Yaurypus JI. J1. BBenenne B OO11yI0 4acTh IPaKTAHCKOrO IpaBa (CpaBHUTEND-
HO-TIPaBOBOE JICC/IEIOBAHME C y4eTOM HEKOTOPbIX ocobenHocreit) / JI. JI. Hantypus. - M.,
2006. - C. 227.

* Meitep [JI. V1. Pycckoe rpakpgaHckoe mpaso / J1. VI. Meitep. — CII6., 1902. - C. 178.

* Nus.: Tam6apos 0. C. Ipaxpganckoe mpaso. O6mas vacts / 10. C. Tam6apos ; moz.
pen. u ¢ mpepucnos. B. A. Tomcunosa. — M., 2003. (o u3g. 1911 1.). - C. 684.
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Kpim rpyHTOBHHX HayKOBUX pO3pOOOK 3arajibHOi TeOpii IpaBounHY,
B KJIACMYHIN HIMEIBKIHM IUBUTICTHII 3yCTPIYA€ThCS M HITLIICTUYHE CTaB-
JIeHHs 10 11iel kareropii. Hampukian, [lnoccman y po6oti 1876 p. poduts
BHCHOBOK, III0 TIOHSTTS NIPaBOYMHY HE Ma€ HAyKOBOI I[IHHOCTI, & € BUKITFOY-
HO CXOJIACTUYHOIO Ipobnemoro. OHaK 1 caM Lei aBTop He MOXKe BiIMOBH-
THUCSI BiJI BAKOPUCTAHHS MOHSTTS IPABOYMHY, BU3HAIOUH 32 HUM POJIb 3a-
raJpbHOi a0CTpaKTHOI KaTeropii, sika Oyay4dd MiIKOPEHOO 3arajlbHUM
MpaBWJIaM, THM HE MEHIIE BiAPi3HAETHCS BiJl IHIIUX Pi3HOILIAHOBUX IIH-
BUIBHO-IIPAaBOBUX KOHCTPYKIiH, TaKUX SIK MPaBOBIJHOCUHH, IaBHICTH,
000B’5130K TOIIO.

Ha nymky 1O. C. 'ambapoBa, mpaBoOYrHN MOKYTh OYTH BiIMEKOBaHi
BiJI IHIIUX KaTeropiid, OHaK yCi MPaBOYMHU MOXKYTh OyTH 00’ €THaHI €11~
HUM [MBIIBHO-TIPABOBUM «JIaHIFO’KKOM», B OCHOBI SIKOTO JIGKHUTH MPUHIINI
BU3HAHHS 00’ €KTHBHHUM IPABOIIOPSIIKOM aBTOHOMIi (CaMOBH3HAYEHHS ) BOJI
y NMPUBATHOTIPABOBUX BIJJHOCHHAX .

VY po3cynax aBTopa € I[iHHHM Te, [0 BiH 0OMEXY€ 3MICT MOHSATTS ITpa-
BOYHHY, BKa3yI04H, 110 IPAaBOUYMHOM € HE OyAb-sIKEe BOJICBUSIBICHHS, a JIUILIE
Te, IKe Ma€ Ha METI BCTAHOBUTHU IE€BHI BIJHOCHHU 3 BUSHAHUMHU 32 HUMU
HOpPMaMHU ITpaBa HACIiIKaMH>,

[Ipu 1bOMY HaBITH 1 Take BU3HAYEHHS MMOTPEOy€E MIEBHOTO YTOUHEHHS.
[To cyTi, HUM oxoIuIeHa HeoOMeKeHa KUIBKICTh 1H/IMBIIyalbHUX BOJICBH-
SIBJICHB, TUITI30BAHUX Y IMBIJILHOMY TIPaBi Ha JIOTOBOPH (KYHIBJIS-IIPOIAK,
MiHa, IT031Ka, 30epiraHHs), IHIII TPaBOYHHH (3aIT0BIT, IITI00) Tommo. OgHaK
3MiCTOM ITOHSTTS ITPABOYHMHY BUCTYIA€ HE Oy/b-sIKe 1HANBITyabHE BOJIE-
BUSBIICHHS, OCKIJIBKU KiNBKICTh PI3HOBUAIB MMPABOYHHIB € 00MEXKEHOIO.
30kpemMa, X04 Oy/Ib-sIKHiA TPABOYMH 1 MICTUTH y COO1 BOJICBUSIBIICHHS, Ta HE
Oyab-ske BOJIEBUSBIEHHS € MPaBOYMHOM. He Mo)ke BU3HaBaTHCA MPaBo-
YUHAMU OJarocIOBEHHS, 3alPOIIeHHS] Ha TAHOK, BHECEHHS MIPHUIaHOTO,
PO3MOPSPKEHHS 110 JIOMAITHBOMY TOCIonapcTBy?. Jlo mpaBoYHHIB HE MO-
XKyTh OyTH BiJTHECEHI i CHMBOIIYHI Jlii 0COOM, 30KpeMa MPHUBITaHHS, MO-
3mopoBieHHS Ta iH. Jlii, IKi CynmpOBOKYIOTH BOJICBUSIBICHHS, Y IICBHUX
BHITaJIKaX TaKOK HE MAIOTh XapaKTepy MPaBOYHHY.

I sixmo B mocnmimkennsix FO. C. 'ambapoBa 3po0iieHO akIeHT came Ha
BOJICBHSBIICHHI SIK CKJIaJIOBii mpaBounHy, TO B. M. XB0oCTOB po3risigas
TIPaBOYHH SIK TO3BOJICHY JTIFO OHIET UM IEKUTHKOX MTPUBATHUX 0Ci0, MTUITXOM
SIKUX yKa3aHi 0co0n 06a)XaroTh BUKJIMKATH IOPUIANYHI HACIIIKH, IO BiAIIO-

! Tam6apos 0. C. [paxxpanckoe mpaso. O6mas gacts / 0. C. Tam6apoB ; I0X. pef. 1 ¢ Ipe-
mucnos. B. A. TomcunoBa. — M., 2003. (o usz. 1911 1.). — C. 683-684.

* Tam camo. - C. 689.

* Tam camo. — C. 683-684.
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BiJatoOTh iX iHTepecam!'. TakuM dnHOM, OAYMMO, 10 B TAHOMY BH3HAYCHHI
aKILIEHT pOOUTHCS Ha J03BOJICHOCTI, IPAaBOMIPHOCTI IPaBOYMHY SIK Aii.
3ro/1oM MpaBOMIpHICTH (J03BOJICHICTh) IPABOYMHY 1 HOTO BOJILOBUI Xapak-
Tep 00’ €HYBaINCs y BU3HAYCHHI, Cy4YacHI JTOCIIIHUKY Y OUIBIIOCTI BU-
MaJIKIB YSBISIOTH HOTO caMe SIK BOJIbOBY NMPABOMIPHY [0 YYACHHUKIB IIH-
BIJIBHUX BIJHOCHH.

3akoHOMaBYE 3aKPIIICHHS MTPABOYNHIB Y CyJaCHUX ITUBITFHUX KOMIEK-
cax, B Tomy umchi i K Ykpainu, Gepe moyaTok came Bij TUX 4YaciB.

CJ10BO «IIpaBOUMH» y CYyYaCHHUM Iepio] HE € IIUPOKOBIIOMUM B YKpa-
THCBHKIi JIIHTBICTHIII, IO 13 YBEJCHHSM B A1if0 L[MBinbHOTO KONEKCy YkpaiHu
2003 p. cTano NpUYMHOIO HACTOPOKEHOTO CTaBJIEHHS [0 HOro 3ampoBa-
JDKEHHS Y IOPUAMYHNAHN JEKCUKOH. Y TIM 1Iel TepMiH 3a3Ha4Ya€ThCs H y CIIOB-
HUKaX BiJJOMOTO MUChbMEHHHMKa 1 nochignuka b. JI. I'pinueHka, BugaHux
y 1906—-1909 pp., a TakoX y CJIOBHUKAX Mi3HIIOr0 Tiepiony. Tax, y pociichko-
yKpaiHCBKOMY CJIOBHUKY NintoBoi MoBU (M. [opomienko, M. Cranucnas-
cekuii, B. Crpamkesud), Bumanoro y 1930 p., onHuMm i3 BapiaHTiB niepe-
KJ1a/Ty POCIHCHKOTO TEPMiHa «CIENKay € caMe IPaBourH. HaBoASThCs TaKokK
BapiaHTH HOTO 3aCTOCYBAaHHS, HAPUKJIA] «YKJIaJaTH MPABOYUH» TOIIIO.

BigHoBIeHHS TepMiHa «IIPaBOYMHY» B YKPATHCHKINA IOPUIANYIHIN TepMi-
HOJTOTI1 BifOy0cs «3 jerkoi pyku nmpodecopa O. A. TTimonpuropm»?®, xoua
BCi wiIeHH poOouoi rpynu 3 onpauroBaHHs MpoekTy L{uBinbHOTO Konmekcy
VYkpaiHu miATpUMAaNH 710 Takol TePMIHONOTIYHOT pecTuTyii'. Unen po-
6ouoi rpynu, nmpodecop 3. B. PoMoBcbka, 3a3Hauma, 1110 TEPMiHU «IIPaBo-
YHH», «IPAaBOYMHHHI» — L€ CJIOBA HE JIMILE YKPATHCHKI 32 MOXOPKECHHSM,
a 1 3p03yMiJli, MUJIO3BYYHi, TOMY MalOTh OJ€PIKATH HOBE KHUTTS .

OnHak MOBEPHEHHS IIbOTO MOHSTTS 0 TEKCTiB 3aKOHO/IABUMX aKTiB, 10
MOHSATTEBOTO anapaTy HUBUTICTUKH HE MPUMEHIIIIO MacIITa0iB HAyKOBHX
MOLTYKiB BU3HaUEHHs ioro 3micty i 3HadueHHst. C. [. [Ilumon koHcTaTye, o
CJIOBO «IIPaBOYHMH» HE 3HAXOJUTH PO3’SICHEHHS B Cy4acHHX CIIOBHUKAX
YKpaiHChKOi MOBH, TOMY HOTO MOBHE 3Ha4€HHSI CJIiJT BUBOJUTH 3 HOTO CKJIa-
JNOBUX — «IIPaBO» 1 KYUHUTH». BUXonsuu i3 ceMaHTUYHOTO 3HAYCHHS
CKJIaJIOBUX CJIOBA «IIPABOYMH», HOT0 MOXHA MOSICHUTHU SK JUKEPEJIo, Ipu-

! Tus.: XBocToB B. M. Cucrema puMcKoro mpasa : yue6Huk. — M., 1996. — C. 146.

* Pociiicbko-yKpaiHChbKuii c1oBHUK JinoBoi Moy / M. Jopomenko, M. CraHucnas-
cpkuii, B. Crpamkesny. — X., 1930. — C. 94.

* [TuBinbHe mpaBo YKpainu : Kypc nekuiii : y 6 T. / 3a pep. P. b. [lnmmku ta B. A. Kpoii-
topa. - X., 2004. - T. 1. Ku. 2. - C. 305.

* Ilus.: PomoBcpKa 3. B. YkpaiHcbKe IIMBinbHe IpaBo: 3arajbHa YacTHA. AKazieMiuyHmit
Kypc : migpyunuk / 3. B. Pomoscpbka. — K., 2005. - C. 336.

> Tam camo. - C. 337.
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YHHY, 10 CTBOPIOE MOXKIJIMBOCTI POOUTH 1I0-HEOY/Ab, KOPUCTYBATUCS YHM-
HeOy/1b, ITOBOAUTHCS EBHUM 4YnHOM'. [Ipruomy, Ha [yMKy aBTOPKH, I0-
LUIbHICTH BAKOPUCTAHHS caMe [IbOTO TepMiHa € 6e3cyMHiBHO0. Ha KopucTh
LOT0 HABEACHO TaKi MOJOKEHH. TepMiH «paBOYMH» Ma€ MepeBaru Haj
TEPMIHOM «YTOAM», OCKITBKH € OUTHII MICTKHM 3a 3MiCTOM, Bi/IITOBi/Tae
BAMOT'aM, yCTAHOBJICHHM JI0 TEPMIHOJIOTIi; Mae CKIIQIHY JIEKCHYHY (hopMy;
XapaKTePU3y€ETHCSI OAHOZHAYHOIO BIAMOBIAHICTIO IOHSATTIO; € PallioHaIbLHO
CTHUCIJIMM; BiJI3HAYa€THCSI MOBHOIO IPaBUIIBHICTIO, CEJIEKTUBHICTIO 1 Tpaau-
LIHHICTIO; HE HAJIGKUTH JIO CITIiB 3arajibHOr0 KOPUCTYBaHHS; Maiike HE 3y-
CTpIYa€ThCs Y MOBCAKICHHOMY MOOYTOBOMY BIKUBAHHI .

HaBeneHi apryMeHTH € IIJIKOM JOCTaTHIMHU i OOTPYHTOBAaHUMH IS
TOTO, 1100 BU3HAYMTH HAJICKHE MICIIC TIOHSTTS «ITPABOYHH) 1 B TOHATTEBO-
My amnapari HayKd HUBLIFHOTO TpaBa, 1y Iiocapisix HOpMaTUBHO-TIPaBOBUX
aKTiB, 1 B IX IHCTpyMEHTAIBHOMY «apceHaii». [I[pudomy 3a gac, 1o MUHYB
3 MOMEHTY TIpUiHATTs1 HoBOTO LK YKpainu, TepMiH «paBOUYnH» HACTIIEKA
«IIPHKHBCS», 10 IOYAB BUKOPUCTOBYBATHCS HE JIMIIE B 3aKOHOAABYMX (HAa-
npukian, 3akoH Ykpainu «llpo akmioHepHi TOBapuCTBay) 1 IMiI3aKOHHUX
aKkTax [UBUILHOTO 3akoHOAaBCTBa ([HCTPYKIlisS PO MOPSJOK BYMHECHHS
HOTapianbHUX il HoTapiycaMu YKpaiHH), a i B akTax iHIIOI ramxy3eBoi
HajnexHocTi. Tak, y 3akoni Ykpaian Big 11.06.2009 p. Ne 1506-VI «IIpo
3acajiy 3amo0iraHHs Ta MPOTUAIT KOPYIIIT» MICTHTHCS MOJIOKESHHS TIPO
npasovunu, OB’ 3aH1 3 OIEPKAHHAM MoAapyHKiB (1. 3 4. 1 cT. 14 3akony),
npasouuHu, yKIaJeHl BHACIIIOK KOPYMIIITHOTO TPaBOMOPYIIEHHS (4. 2
cT. 21 3akony) To10. HaBeseHe CBiIYHTS, 110 TEPMIH «IIPABOYHH» IOBHOIO
MipOIO CIIPUHHSATO MOHATTEBUM anapaToM BITYM3HSHOI HUBUTICTHKH.

Kpim HaBeneHOro, BaKJIMBUM € NMUTAHHS 1010 HACIIAKIB IPAaBOYHHY.
e B ropuanuHiid HiTeparypi JOpeBONIONIHHOTO TIepiony (y mpamsx
1O. C. T'ambapoga, B. 1. Cunaticbkoro, I. ®. [llepiieHeBrya Ta iH.) 3Hai11a
CBOE MIJKPIIJICHHS T. 3B. «CHHTETHYHA» TEOPis MTiACTaB IPABOUKHY, 32 SIKOO
IOPUINYHI HacioKky MPaBOYMHY 0a3yIOThCS OJJHOYACHO Ha JBOX PIBHOIO
MipOI0 HEOOXITHUX JpKepesax — IPUBATHIN BOJII Ta 3aKOHi®. 3a BiICyTHOC-
Ti IMiJICTaB Ti/I/IaBaTH CYMHIBY JlaHi TEOPETUYHI HapaItoBaHHs J0AaMo,
10 3aKOH SIK JDKEPEJIO HACIAKIB MPAaBOYUHY € B JAHOMY KOHTEKCTI HE
TIJIBKH yMINIEHHSM MPUBATHUX, a H IMyOIiYHO-TIPaBOBUX HACIIIKIB, ITHO-

! IlInmown C. «ITpaBounH» AK HVBITbHO-NIPABOBUII TEPMiH: IOPUAYHE HOBOBBEJICHHS
uy ninrsictirade yrouneHHa? / C. lllumvon // IOpup. Yxpaina. - 2009. - Ne 7. - C. 68-72.

* Tam camo.

3 Tus.: benos B. A. YueHne o cenke B poCCUIICKOI JOKTPYHE TPaXKJAHCKOTO IIpaBa
(mureparypHslit 0630p) / B. A. Benos // Cpenxn: npo61eMbl Teopum ¥ IPaKTuKy : c6. cT. /
PYK. aBT. Ko7 1 OTB. pefi. M. A. Poxxkosa. — M., 2008. - C. 35.
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PYBaHHS SIKMX MPOCTO HEMOKIIMBE 1 MPU3BEE 10 METOAOIOTIHHOTrO 30i1-
HEHHS JIOCJiKeHHS TIPaBOYNHIB.

3a nerajibHUM BHU3HAYCHHSIM IPABOYMHY, 110 MICTUTBCS y 4. 1 cT. 202
LK, mpaBounHOM € Aisl, CIpsIMOBaHa Ha BUHUKHEHHS, 3MiHYy a00 MpHIH-
HEHHS ITUBITFHUX TIPaB 1 000B’S3KiB. 3BiJICK MOYKHA CTBEPIKYBaTH, 110
HACIIIZIKK TIPAaBOYHHY TepeOyBaroTh caMe y TUIONIHMHI BHHUKHEHHS, 3MiHU
a00 NIPUITMHEHHSI [IUBUILHUX MpaB 1 000B’s13KiB. OHAK TaKWil MOTIIST BU-
JIA€THCSI HAM ITOBEPXOBUM.

Tlo-nepue, ciin BpaxoByBaTH, 110 TIPABOYNH MOXKE MPU3BOIUTH JIO BU-
HUKHEHHS HE TUIbKH Cy0 €KTUBHUX, a H CeKyHAapHUX mpas. [IpoGiema
CeKyHJIapHUX IIpaB, iX BU3HAYCHHS, 3MICTY, CITiBBIIHOIIEHHS 3 Cy0’ €K-
TUBHHMMHU IPaBaMU 3 OTIISIAY Ha 11 IIMOUHY, 3MICTOBHICT, 1HII 00CTaBHHU
HE € MPEeMETOM JaHOTO JOCIiIKEHHS, 3 i€l mpoOieMH iCHYIOTb IPyHTOB-
Hi HayKOBI HampairoBanHs'. JIuire 3ayBayknuMo, 1o BKazyroun y 4. 1 ¢1. 202
K VYkpainu Ha cipsiMyBaHHs [IPaBOYMHY, 3aKOHOJABELb, HA HALLY AYMKY,
HamaraBcsl HaJaTh I/IOMy MaKCHMAITbHO IITHPOKOIO PO3YMiHHSI, OXOTIUBIIN
TUM CaMHM yci LIMBUIbHI IIpaBa, BKIIOYAI0UX 1 CEKyHIapHi.

J1o TOTO 3K HACITIIKK TIPABOYMHY MOXKYTh TIepeOyBaTH y chepi pedoBux,
3000B’s13aJIbHUX, KOPIIOPATUBHUX, OCOOMCTUX HEMAHOBHX, CIMEHHUX Ta
IHIIMX BIJHOCHH, BayKJIMBUM € JIMIIE T€, 10 HACIAKH MaJId BiJIOBIIHI
O3HaKH, SIKi CBITYaTh MPO iX BIAMOBIAHY CIPSIMOBaHICTh .

AHani3yl0un CyTO IUBIJIBHO-IIPABOBI HACTIAKU NMPABOUYNHY SIK aKTy
BOJICBUSIBIICHHS IIPHBATHOI 0COOM, MOJKHA BUIUTUTH TaKi iX pi3HOBUIM:

1) cmocoeHo yuginbHux npas: HAOYTTS NPaB; 3MiHY TPaB; MPUITHHECHHSI
pas;

2) cmocosHo yuginbHUX 0008 °a3Kig: HAOYTTA 000B’SA3KiB; 3MiHY
000B’513KiB; IPUITMHEHHSI 000B’SI3KIB;

3) 6 3anexcnocmi 8i0 Kopenayii npag i 0606 s3xi¢: HAOyTTS TpaB 3 Ha-
OyTTsM 000B’s13KiB; HAaOyTTs TIpaB Oe3 HaOyTTst 00OB’S3KiB; HAOYTTS MpaB
13 IPUIMHEHHSIM 000B’SI3KiB; HAOYTTS MpaB 31 3MiHOKO 00OB’sI3KIB; 3MiHA
mpas i3 HaOyTTsAM 000B’s3KiB; 3MiHa MpaB Oe3 HaOyTTsI 000B’SI3KiB; 3MiHA
TIpaB 31 3MiHOIO 000B’S3KiB; 3MiHA MPaB 13 IPUITMHEHHSIM 000B’ I3KiB; ITPH-
MUHEHHS [IPaB 13 MPUIIMHEHHSIM 00O0B’SI3KiB; IPUITMHEHHS NIpaB 0e3 MpHu-
MUHEHHS 000B’SI3KiB; MPUITMHEHHS MPaB 31 3MiHOI0 000B’SI3KiB; MPUIUHEH-
Hs TIpaB 0e3 3MiHN 000B’SI3KIB.

! Tus.: ba6aes A. B. CexyHpapubie npasa / A. B. ba6aes // [paxxgaHckoe mpaso:
aKTyaJIbHBIe IPOOTeMBI TeOPUM I IPAKTUKY / TOR 061, pex. B. A. Benosa. — M., 2007. -
C. 706-806.

? TpakJaHCKOE IIPaBO: aKTya/lbHble IIPOO/IeMbI TeOPUY U IIPAKTUKM / IO, 0011, pep.
B. A. Benosa. — M., 2007. - C. 382.
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4) HaCNiAKY IPABOYUHIB, NPAMO He N8 A3aHI i3 HAOYMMAM, 3MIHOIO
abo npununeHHAM YUsilbHUX npae i 0606 A3Kie: BUHUKHEHHS ab0 3MiHa
MEBHOTO IOPUINYHOTO CTaHy; BIUTUB PABOYMHY Ha 0OCST ITpaBo- 1 JTi€3/1aT-
HOCTI 0c00H, 30KpeMa I1€ CTOCYEThCS IOPUINIHUX OCI0, TOIIO.

3BHUaiiHO, BKa3aHa rpyIa HACIiIKiB JAEI0 PO3IINPIOE JIeTajJbHE BU3HA-
geHHs mpaBodnHy (cT. 202 LIK Ykpainu), omHak 10 HOTo po3yMiHHS HE CITiT
MIAXOAUTH CyTO JOIMaTH4HO. IIpaBoBy KOHCTPYKIitO, IO3HAYEHY Y 4. |
cT. 202 LIK Ykpainu, HeoOXiTHO PO3IVISAaTH SK TIEBHY «0a30BY MOJEIbY,
SIKY TIPaBOBI peaJtii HAOBHIOBATUMYTh PI3HUMHU BapiallisMu. Y bOMY CEH-
Cl BOXXJIMBUM BUAAETHCS yCBITOMUTH Oa4eHHs TPaBOYUHY SIK JIii 0cOo0OH,
CHpSMOBAHOI, 30KpeMa, Ha HaOyTTs, 3MiHy a00 NPUIMHEHHS UBLIBHUX
paB i 000B’SI3KiB.

Ilo-0pyee, HEBIIBOPOTHUM € MPOHUKHEHHS HACITIAKIB MPABOUYMHY 10
cdepu myONiUHUX BiTHOCHH, siKa epedyBae aueko 3a MEeXKaMu CYTO LHU-
BUIBHUX TIPaB i 000B’s13KiB. BiloMUM IIpUKIIa0M € TIOJAaTKOBI BIJIHOCHHH,
KOJIM BUMHEHHSI OY/Ib-SIKOTO TIPABOYHHY TTiJT BUJIOM «TOCIIOJIAPCHKOT orepa-
Iii» TATHE 32 cO0O0I0 MEBHI MOMATKOBI 1 OyXranTepchki Hacmiaku (3akoH
VYkpainu «lIpo momarok Ha momaHy BapTicTh» Ta iH.). [Ipu 11s0My, MOXITHBO,
1T HACJTITKK 1 HE BiJTIOBIMAfOTH ITUBITLHO-TIPABOBIH CYTi MPaBOYNHY, OTHAK
130JII0BaHHS IPAaBOYMHY BiJl HUX BUAAETHCS HAM IUTYYHUM.

Hacniaku BUMHEHHS IPaBOYMHY, L0 IepeOyBarOTh 38 MEKaMH LIUB1JIb-
HUX TIpaB 1 000B’S3KiB, MOXKYTh OyTH TOJIiJICH] Ha:

1) gickanvnui (nodamrogi) — BUNHEHHS IEBHUX NPABOUYMHIB TATHE 32
c00010 BUHUKHEHHSI 000B’ 3Ky BU3HAUCHHS, PO3PaxyHKy, CIUIaTH Ta KOH-
TPOJTIO 3a CILIATOIO MOJATKiB Ta 300piB. [HaKIe KaxKyun, y 6ararbox BUMa-
Kax cam IMPaBOYHMH Ta HOTO pe3yJbTaTH € 00 €KTOM MOAATKOBOTO BILTUBY
i onofaTKyBaHHs. Harpukia, mpu HoTapialbHOMY TTIOCBITYEHHI JOTOBOPiB
BHUHHUKA€E 000B’SI30K 31 cIiaty jgepkaBHoro muta (1. 3 cr. 3 Jlekpery Kabi-
Hety MinictpiB Ykpainu «IIpo nepxaBHe MUTO») UM IIATH 332 HOTAPiaJbHY
niro (ct. 31 3akony Ykpainu «IIpo HOTapiar»); i3 BUHHKHCHHSAM IIpaBa
BJIACHOCTI UM TpaBa KOPUCTYBAHHS 3eMJICI0, Y TOMY UHCIIi 1 Ha TiaCTaBl
MIPaBOYHHY, BUHUKAE 000B’SI30K 31 CIUTaTH 3eMeTbHOTo monarky (ct. 15 3a-
koHy Ykpainu Big 03.07.1992 p. Ne 2535-XI1I «IIpo mrary 3a 3emitio»);
pUI0aHHS TPAHCIIOPTHHX 3aC00iB, BKIFOUAIOUH 1X IPU0AaHHS Ha ITiCTa-
Bi MPaBOYMHIB, TATHE 32 COO0I0 BUHUKHEHHSI 000B’SI3KY 31 CILIaTH MOAATKY
3 BJIACHHKIB TPAHCIOPTHUX 3acO0iB Ta IHIIMX CAMOXiJHUX MalluH (CT. 5
3axony Ykpainu Big 11.12.1991 p. Ne 1963-XI1 «IIpo mogarok 3 B1acHUKIB
TPAHCIIOPTHHX 3aCc00IB Ta IHITUX CAMOX1IHUX MAIIUH 1 MeXaHi3MiB). | et
nepetik Moxe OyTH MPOJIOBKEHO.
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TakuM 4MHOM, MOXKHA CKa3aTH, 110 MPaBOYUH, OyAy4d aKTOM BOJICBH-
SIBJICHHsI Cy0’ €KTa MPUBATHOTO MpaBa, THM HE MEHII MIlIHO «BMOHTOBAHHI»
y TIeBHI (picKasbHi 1 TOJAaTKOBI MEXaHI3MH SIK 00’ €KT (€JIEeMEHT) MOJJaTKOBO-
TO BILIKBY;

2) nogioom08a1bHi — TIOBIAOMIICHHS TIPO BUMHEHUI ITPABOYMH BiIIO-
BIIHMX OpTaHiB (OpraHM OIMIKH Ta MIKIyBaHHS, MOJATKOBI OPTaHH TOIIIO).
Hampukmnaza, HacTiIKoM yKJIaIaHHS 1 TOCBITYCHHS TOTOBOPY BiTTyKCHHS
HEPYXOMOCTi € BHHUKHEHHSI Y HOTapiyca, sIKHii IOCBITYMB JOTOBIp, 000B’SI3KY
HaJIiciaTé iHpOPMAITiIo PO AOTOBIp MOJATKOBOMY OPTaHy 3a IOIaTKOBOIO
a/Ipecoro MUIaTHUKA MOJATKy y CTPOKHU, BCTAHOBJIEH] 3aKOHOM JUIS MOZIATKO-
Boro kBaprany (a63am yerBeptuid m. 11.3 cr. 11 3akony Ykpainu Bin
22 tpaBus 2003 p. Ne 889-1V «IIpo nomatok 3 1oxoniB GizHUHUX 0CiO»).
[TpudomMy HacmigKy y BUIVIsIIL 0O0B’SI3KY TIOBIIOMHTH MPO (hakT yKIaJaHHs
[IPABOYKHY, OTO 3MICT, 1HIII OB’ s3aHi 3 IMM 00CTaBUHU MOXKYTh BUHUKATH
SIK Yy CTOPIH MPaBOYMHY, TaK i B 0Ci0, TaK UM iHAKIIE MPUICTHUX IO HOTO
BYMHEHHS, TOCBITUEHHsI Ui opopmiieHHs. TyT citiji Ha3BaTH HOTapiyca, 0Co-
Oy, sika mijnucaa npaBourH (4. 4 ct. 207 LIK), oco0y, sika mocBiaumia mpa-
BOYMH Ha Mi/ICTaBl 3aKoHy (Hanmpukiaf, crarti 245, 1251, 1252 1K), Ta iH.
be3ymoBHO, Takuit 000B’ 130K MOXKE BHHUKATH BUKITIOUHO HA ITiJICTaB1 TPSIMOT
BKa31BKM 3aKOHY, OCKUIbKH JI0OBUIbHE MOIIMPEHHS NOBIIOMIIIOBAJIBHUX Ha-
CIII/IKIB HEMPUITYCTUME, TOMY LI10 LI¢ TOPYILYE IIpaBa CTOPiH NPaBOYHHY.

He MoxHa BHKITFOYATH CUTYyaIlil, KOJH HACIIIKN y BUTIISIII O0OB’SI3KY
MOBIIOMUTH PO BUMHEHHUH TPABOYMH, HOTO 3MICT BUHHKAIOTh Y CHIIY IIPH-
IIMCIiB IMBUIBHOTO 3aKOHOAABCTBA. Lle cTocyeThest BiTHOCHH MPEICTaBHUIITBA,
KOJTH y 0cO0H, sIKa BUJIaja i 3rofloM CKacyBajia I0BIpeHiCTb, BUHUKAE 00OB’ 30K
MOBIJIOMHTH TPO 1€ MPEICTABHUKA, a TAKOXK BIJOMUX T# TpeTiX 0ci0, s
MpeACTaBHUIITBA NIepe]l SKMMH Oyiia BuaHa 1oBipeHicTs (4. 2 ct. 249 1[K);
MPeICTaBHUK 3000B’s13aHUI HEraifHO MOBIOMUTH 0CO0Y, Ky BiH Ipej-
CTaBJIsie, PO BiJIMOBY Bijl BAWHEHHSI JIiH, siKi OyJIM BU3HAUECHI JOBIPEHICTIO
(9. 2 ct. 250 LIK). IToxi6Hi mpaBuia MICTATHCS B HOpPMax, IPHUCBIYCHUX
JOTOBOPY JOPYYEHHS, 30KpeMa IIpu Nepeaadi BUKOHAHHS 3aMICHUKY, SIKe
€ 32 CBOEIO NIPUPOIOI0 IPABOYMHOM, [IOBIPEHNH TOBUHEH HETaiHO MOBLI0-
MuTH TIpo 11e goBiputens (4. 1 ct. 1005 LIK). Ilpu npunuHeHH] A0TOBOPY
JOPYYEHHSI, SIKIIO MOBIPEHUH JIi€ K MiIpUeMeEIb, CTOPOHA, sIKa BiTMOB-
JSIETHCSA BiJl JOTOBOPY, MA€ MOBIIOMUTH APYTY CTOPOHY IIPO BiIMOBY Bix
JIOTOBOPY HE Mi3HILIE 5K 32 OWH MICSIb O HOr0 MPUITUHEHHS, SIKILO TPH-
BaJTIIIINIA CTPOK HE BCTAHOBJICHUIA oroBopoM (4. 3 ct. 1008 L[K).

Y 3B’s13Ky 3 HaBEJICHUM MOYKHA BHJIUIMTH TaKi BUJIU OBIJIOMITFOBAIBHUX
HACIIi/IKIB TPaBOYMHY:
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a) OBIJOMJICHHS ITPO caM (PaKT yKIIaJaHHs IPaBOYHHY;

0) IOBiZOMJICHHS TIPO 3MICT IIPABOYHHY;

B) TIOBiJIOMJICHHS 1 TIPO (pakT YKIIaJaHHS, 1 TPO 3MICT IPABOYHHY.

IHOZI Y HOPMATHBHO-TIPABOBUX aKTaX IMOBiTOMIIOBAIbHI HACIIIKH
MpaBoYMHY cHOpPMYyIHOBaHI HMUISXOM MOKIJIAJCHHSI 000B’SI3Ky HaJiCIaTH
KOIIi1 IOrOBOPY BiMOBIZTHAM OpraHaM, ycTaHoBaM Ta ocobam. Hampuknar,
OIOKETHI YCTAaHOBHU Ta OPTaHU JAep:KaBHOI BIaaH 3000B’s13aHi MPOTATOM
TPHOX POOOYMX JIHIB MICJs YKJIaACHHS JOTOBOPIB OPEHAN HEXKHUTIOBHUX
MPUMIIIEHb I X PO3MIillleHHs mojaBaTH MiHICTEPCTBY €KOHOMIKH Ta
T'omoBHOMY KOHTPOJIEHO-PEBI3IMHOMY yIIPABIIHHIO KOTii 3a3HAYCHUX JI0-
roBopiB (11. 2 [TocranoBu Kabinery MinictpiB Ykpainu Bij 19 cepras 2009 p.
Ne 875 «IIpo 0cobnMMBOCTI 3aKyMiBIIi MOCITYT 3 OPEHIN HEKUTIOBUX MIPH-
MillIeHb»). 3BUYaliHO, BBEACHHS TaKUX HOPM JI0 3aKOHOAABCTBA CBITYHUTH
y OUIBIIOCTI BUIIAJKIB NP0 3MiHCHEHHS (QyHKLINH KOHTPOIIO 33 3MiCTOM
JIOTOBOPIB fIK 13 00Ky OpraHiB ImyOiigHOI BJIaId, TaK 1 iHIINX Cy0 €KTIB.

3a doicepenom ecmarnosienis TTOBTOMITIOBAITEHI HACIIKA MOXKYThH Oy TH
TaKUX BUIB:

a) BCTAHOBJICHI CAMHUM IPABOYHHOM;

0) BCTaHOBJICHI iHILIUM ITPABOYHHOM;

B) BCTAHOBJICH] aKTOM FOPUIMYHOI 0cOOH a00 1i yCTaHOBYMM JJOKYMEHTOM;

I') BCTAHOBJICHI aKTaMH1 LIMBUILHOTO 3aKOHOJABCTBA,

1) BCTAaHOBJICHI aKTaMH 3aKOHOIABCTBA 1HIOI TaTy3eBO1 HAICKHOCTI;

3) 0621ix061 — BiTOOpaYKEHHS IPABOUUHY SIK onepayii' y OyXraitepcbKo-
My OOJIiKYy, CTATUCTHYHOMY OOJIiKy, 1HITMX BH3HAYCHUX 3aKOHOJABCTBOM
BUJAX OOJIKY.

3a3HaunMo, 110 BI/IKopI/ICTOByBaHl B aKTax CIHELiaIbHOTO 3aKOHOAABCTBA
pi3HO{ ra’xy3eBoi HaJIEKHOCTI 1 CIpsAAIMYBaHHS Taki MOHATTS, SIK Onepaii,
30KpeMa, pospaxynkosi onepayii (cT. 2 3akony Ykpaiau «IIpo 3acTtocyBaH-
Hsl pEECTPATOPIB PO3PaXyHKOBUX orepalliil y cdepi Toprisii, rpoMaachbko-
T'O XapuyBaHHS Ta MOCIYT»), ekcnopmui, imnopmui onepayii (IacTpyKitis
PO NOPSIOK 3IHCHEHHSI KOHTPOJIO 32 eKCIIOPTHUMH, IMIOPTHUMU OIlepa-
LisiMHU, 3aTBepKeHa moctaHoBoto [Ipasninnsg HauionansHoro 6anky Ykpa-
Tam Big 24 6epesns 1999 p. Ne 136), sarromui onepayii (. 2 c1. 1 [lexpery
Kabinetry MinictpiB Ykpainu «IIpo cuctemy BalfOTHOTO PETyIIOBAHHS
1 BaJIIOTHOTO KOHTPOJIIO»), onepayii 3 npodaicy (miam. 5.1.7 cr. 5 3akoHy
VYkpainu «[Ipo mogarok Ha JonaHy BapTICThy), bankiscvki onepayii (CT. 2
3axony Ykpainu «[Ipo OaHkH i 0aHKIBCBKY IiSUIBHICTBY) 37€01LIBIIOTO Xa-
PaKTepu3yIOTh IPABOYMHH, IKUM HaJaHO IIEBHOTO MyOJIiYHO-IIPaBOBOTO
«3a0apBIeHHS» Y 3B’SI3Ky 3 OOJIKOBUMHU, 3BITHUMH, JO3BUTEHUMH Ta 1HIIN-
MH BUMOT'aMH 3a3HaYEHNUX aKTIB CIIELIaJIbHOr0 3aKOHOAaBCTBA. AHAJIOrIY-
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HO BUKOPHCTOBYIOTBCSI KATETOPIl «IIATeXKy», «Iepeaadi», «po3paxyHKiB»
Tomo. MoXHa cKa3aTH, 10 B OKPEMUX BUIIAIKaX IPABOYNH, OyydH BTijIe-
HUM B 1HIII IPaBOBi Kareropii (onepauii, nmiaarexi TOO), CTa€ 3 THX YU
IHIITUX MipKyBaHb Ha TTiICTaBl BKAa3iBKH 3aKOHOIABIIS 00’ €KTOM OOJIIKY, HE
BTPayaroyy MpH HbOMY >KOAHUX O3HAK 1 (QYHKUiH IpaBOYHHY;

4) peecmpayitini — HACTIIKOM BUNHEHHS TPABOYMHY MOXKE OyTH BHE-
CEHHS BIIMOBITHHUX 3aMCIB 10 PEECTPiB, BUMHEHHS 1HIIMX peeCTpaLliiHuX
niit. Hampukiaz, ykiagasas TOTOBOPY KYITiBIi-TIPOAaXKy, HaltMy (OpeHIN)
KHUTIA € MiICTaBOIO 3IIHCHEHHS peecTpamii Micls MpOoKUBaHHS (Di3HYHOT
ocobu. Te came MO)KHA CKaszaTd MPO PEeECTpaIlito mpaBa BIACHOCTI HA He-
pyxoMe MaifHO Ha MiJCcTaBi JOrOBOPIB KyMiBIi-IPOAAXKY, JOBIYHOTO yTPH-
MaHHs, TapyBaHHS, MiHU 3eMeIbHOI TUISTHKY a00 1HIIIOTO HEPYXOMOTO
MaiiHa; JOTOBOPIB NP0 MPHUBATU3ALII0 MaifHa ep:KaBHUX MiANPUEMCTB;
HOTapiaJbHO MOCBIYEHUX IOTOBOPIB MPO TTOILT, IIEPEPO3IONLT, 00’ € THAHHS
Hepyxomoro MaiiHa (cT. 19 3akony Ykpainu «IIpo gep:kaBHy peecTparito
PEYOBHX TIPaB Ha HEPYXOME MaiftHO Ta iX 0OMEKECHDY ).

Hacninkom BUMHEHHS BiAOBIAHOTO MPABOYHHY MOKe Oy TH BUHUKHEH-
HA 1 peecTparist oomsicenns BimmoBiqHoro MaifHa. [IpuaoMy peectparris
OOTsDKEHHSI HaJla€e BiAMOBITHOMY OOTSIKEHHIO YUHHOCTI y BIAHOCHHAX 13
TpeTiMHu 0coOaMH, SKIO iHIE HE BCTAHOBIECHO 3aKOHOM. Y pasi BiACYT-
HOCTI peecTpauii 0OTsDKeHHS Take 0OTsKeHHs 30epirae YNHHICTD y Bij-
HOCHHAX Mi>K OOP’KHHKOM 1 00TsDKYBadeM, IMPOTE BOHO HE € YNHHUM Y BiJl-
HOCHHAX i3 TPETiMU 0c00aMH, SKIIO 1HIIE HEe BCTAHOBIEHO 3aKOHOM (CT. 12
3akony Ykpaiam «IIpo 3abe3medeHHs BUMOT KPEIUTOPIB Ta PEECTPAIliio
00TsmKeHbY). [IpH 11bOMY peecTpaliiiHi HaCTIIKW BYMHEHHSI IPABOYHHY HeE
CJTiT OTOTOXKHIOBATH 3 JACPKABHOIO peecTparriero mpaBoduny (ct. 210 LK)
SIK BUMOTOIO JI0 CaMOT'0 TIPABOYUHY 1 HOTO 0()OPMIICHHSI.

booko T. Hexotopsbie npodjeMbl NOHATHA M MOCJEACTBUI €/1eJIKH

B crarbe Ha OCHOBE HOBBIX MOJX00B LIUBMIIMCTUKH PACCMATPUBAETCSI TIOHSITHE
CACJIIKM KaK OCHOBAaHUA BO3HUKHOBCHMs, UBMCHCHHA U nperameHI/m HpaBOBbIX
OTHOIIICHNH, aKIIEHTHPYETCA BHIMaHHE HAa 0COOCHHOCTSX IPABOBBIX OTHOIICHHIA,
TTOPOXKICHHBIX CHACIIKOM.

Knrouesvie cnosa: nonsatre CACIKH, IOCICACTBHS CACIKH.

Bobko T. Some problems of concept and transaction consequences

In article on the basis of new approaches of civil law the notion of the transaction
as the bases of occurrence, change and the termination of legal relations is considered,
the attention is focused on features of the legal relations generated by the transaction.

Keywords: transaction, concept of a transaction, conseguences of a transaction.
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leHeMuY4Hi 03HAKU BUKOHABY020 NPOBAOXKEHHS 8 CUCMEM... 4. Ci6invos

VIIK 347.952(477) A. Ci6invos, xkaHAUAT IOPUANIHNX HAYK,
HoLeHT Kadenpu LUBIIBHOTO IPOLeECY
HarionanbHoro yHiBepcutery «lOpuanyna
axageMis Ykpainm imeni fpocnasa Mypporo»

IeHeTMYHi 03HAKVM BUKOHABYOI'0O IIPOBA/HKEHHA
B CHICTeMi IIMBIIbHOI FOPUCAMKINIT

binpmry gactury 1990-X pokiB BUKOHABYE MTPOBAHKEHHS, TOOTO JisTh-
HICTb, TIOB’sI3aHa i3 BUKOHAHHSM PillIeHb CY/IB Ta 1HIIUX IOPUCAUKLIHHIX
oprauiB, BinOysanocs 3rigHo i3 Hopmamu LIITK Ykpaiau 1963 p. i po3ris-
JaJIoCs SIK MisUTBHICTH OPTaHiB CyJ0BOI BiIagu. BukoHaBue mMpoBapKeHHS
pO3mIsLAANIoCs K CTalis HUBIIBHOTO npouecy. CuTyalis movana 3MiHIOBa-
tucs Hanpukiaimi 1990-x pokis. 24 6epesns 1998 p. BepxosHoto Panmoro
Oymo mpuiHATO 3aKoH YKpainu «IIpo mep’kaBHY BHKOHABIY CIyx)Oy». Lle
OyB MepILuii CyTTEBUIT KPOK Ha LIISXY peOpMyBaHHS BiTYU3HSHOTO BHU-
KOHABYOTO 3aKoHOJaBCcTBa. Lleit 3akoH nepenaB (yHKIIII, OB’ s3aHi 3 BH-
KOHAHHSIM CYIOBHUX PIllIEHb Ta PIIICHb 1HIIIX IOPUCTUKITIHHAX OPTaHiB, Bil
OpTraHiB CyIOBOT By 0 OPraHiB BUKOHABYOI BJIaJH, OCKUIBKU came JI0
BHUKOHABYOI T'JIKM BiIaau OyJI0 BiTHECEHO HOBOCTBOPEHY [lepkaBHY BHKO-
HaBuy ciayx0y Ykpainu. KepyBanHs opranaMu aepKaBHOT BUKOHABYOT
ciry0u 37iiicHIoe MiHicTepcTBO 1ocTHLiT YKpainu. 3akoH Ykpainu «IIpo
JIepKaBHY BUKOHABUY CITY»K0y» CTBOPUB OpraHizalliiiHi 3acaay MisiIbHOCTI
i€l cryx0u, BU3HAYMB ii (PyHKITIOHATBHI 000B’I3KH, CHCTEMY TEPHUTOPI-
QIBHUX IMiPO3ALTIB Li€T CITy>KOU, TPaBOBHI CTATyC JeP>KaBHOI'O BUKOHAB-
1151, yCTaHOBHB BUMOTH JI0 OCI0, SIKi MOXKYTb 001MIMaTH 1Ioca Ty Iep:KaBHOTO
BUKOHABIIS a00 MMOcaan KEPiBHUKIB BIAMOBITHUX IMiIPO3AUTIB Iep KaBHOT
BHKOHABUOI CITy>KOH, Ha/laB MEBHI rapaHTii AisSUTbHOCTI Iep>KaBHUX BUKO-
HaBiB, Y T. 4. COLIIaJbHUX. Y TIM IPUHHSTTS LBOTO 3aKOHY Xoua i OyIo xyxe
BOKJIMBUM, ajie JIUIIE MePIIUM KPOKOM y pedopMyBaHHI IHCTUTYTIB BH-
KOHABUOTO MpoBaykeHHs. CHcTeMa MpoLeypHUX TTHUTaHb, OB’ SI3aHUX 13
OesmocepeHIM BUKOHAHHAM PIillleHb CY/IiB Ta IHIIUX OPUCAUKIIIHHAX
OpTraHiB, 3aJUIIAIacsI HE3MIHHOIO JNESKU Yac Micisa MPUHHATTS 3aKOHYy
Vkpainu «IIpo nepxaBHy BUKOHaBuy Ciry:k0y». 21 kBitHs 1999 p. Bepxos-
Hoto Panoro Oysno npuiinsato 3akoH Ykpainu «IIpo BUKOHaBYE MPOBAIKEH-
Hs». CaMe Liel 3aKOH 1 CTaB T'OJIOBHUM IIPOLECYAJIbHUM aKTOM, SIKUH 3a-
CTOCOBYETHCSI OpraHaMH JepKaBHOI BUKOHABYOi CIyXOHW Mia yac
3aificHeHHs BukoHaBuux Jii. [Tpuitasarra 3akonis Ykpainu «Ilpo nepxas-
HY BUKOHaBUY CIyk0y» Ta «[Ipo BuKoHaBue MpOBaKEHHSD» O3HAMEHYBAJIO
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3MiHYy (pyHIaMEHTaIbHUX, 0a30BUX MIAXO/IB JJO BUKOHABUOTO MIPOBAIKCH-
HS B CUCTEMI BITYM3HSIHOTO 3aKOHOJABCTBA. SIKIO paHimie OUIBIIICTIO
BUYCHHUX-TTPOIIECCYATICTIB BUKOHABYE MPOBAHKEHHS PO3IIIAIAIOCS SIK CTalist
LIUBUILHOTO TIPOIIECY, TO 3 MOMEHTY YTBOPEHHS JIEPKaBHOT BUKOHABYOT
CITyOU Ta IPUIHATTS CIEiaIbHOTO 3aKOHY PO BUKOHABYE ITPOBAKCHHSI
ITiTXOMIX JTO OIIHKY BUKOHABYOTO IMPOBAKEHHS MOYAN 3MiHIOBaTHCS. Bu-
KOHABYE MPOBADKEHHS BIATOMI PO3IIAIAETHCS HE K CTaisl IUBITHHOTO
IPOIIECY, a IK CAMOCTIHHUH BT TPOBaKEeHHsI. binbIe Toro, 3MiHa 6a30BUX
MIPaBOBITHOCHH y cpepi BAKOHABYOTO ITPOBADKEHHS J03BOJISIE OaraThboM
JATH BUCHOBKY IO iCHYBaHHS IIUBLIPHOTO BUKOHABYOTO TIPaBa SK CaMo-
CTiliHOI Tairy3i mpaBa. BiqHOCHHM, SIKi CKIAIAarOThCS i) 4aC BUKOHAHHS
pilieHb CyiB Ta iHIINX OPraHiB, MArOTh O3HAKU BiIHOCHH aJMiHiCTpaTHB-
HUX 13 OOKY JIep>KaBHOTO BUKOHABIS [0 1HIIUX YYaCHUKIB BUKOHABYOTO
npoBa/pkeHHs. BoHM, X04a 1 TI0B’s13aH1 IEBHOO MIPOO 13 CYJI0BOIO BIIAJIOH0,
CHpsSMOBaHi HAa BUKOHAHHS PillICHb CY/iB (TOJIOBHUM YHHOM) Ta PilllCHb
IHIIMX OPTaHiB, HE MAIOTh CYJI K 000B’S3KOBOIO yJaCHHMKA IIUX BIHOCHH
1 He HAJICKATh 0 IUBLILHUX MPOLECYAThbHUX BITHOCHH SIK J0 TaKWX, SKi
CKJIQJIAIOTLCS B PE3YIBTATI CYIOBOI MisSTTLHOCTI, TTOB’I3aHO1 13 BUKOHAHHSIM
opraHaM¥ CYZIOBO{ BIIaIH SIK TIPABOCYIHUX, TaK 1 IHIITNX MependadeHuX 3a-
KoHOnaBcTBOM (pyHKIiH. KpiM ToTO, Crienudikoo 3aKOHOAABCTBA, SKE pe-
T'YITI0€ BUKOHABYE IPOBA/KEHHS B YKpaiHi, € Te, mo 3akoH Ykpainu «I[Ipo
BHKOHABYE MPOBAHKEHHS PETYIIOE HE JIUIIIE TMTAaHHS, TTOB’s13aHi 3 BUKO-
HaHHSAM DILLEeHb CY/iB, ajle BCTAHOBIIIOE MiJICTaBU AJIs1 BAKOHAHHS PillIeHb
iHIIMX opraHiB. 3rigHo 3i cT. 17 nporo 3akoHy OpraHamu JAep>KaBHOI BU-
KOHABYO1 CIIy’OH, KpiM CyIOBUX aKTiB, MOKYTh BUKOHYBATHUCS IIPUMYCO-
BO TAKOX BUKOHABY1 HAIMCH HOTAPiyciB, MOCBIAYEHHS KOMICiH 110 TPyI0-
BHX CIOpPax, MOCTaHOBH OPTaHiB (IIOCag0BUX 0Ci0), YTOBHOBaKEHHUX
PO3MIIAIATH CIIPABH PO AMIHICTPATHBHI MPABOMOPYIIECHHS, TOCTAaHOBH
JIep’KaBHOTO BUKOHABIIS PO CTATHEHHS BUKOHABYOTO 300py, BUTPAT Ha
MIPOBEJICHHS BUKOHABYMX AiH Ta HakIafeHHs mrpady, pieHas €Bponei-
CBKOTO CYIy 3 TIpaB JIFOIUHY 3 YPaxXyBaHHIM 0COOIMBOCTEH, TIepe0adeHnx
3akoHoM Ykpainu «IIpo BUKOHAHHS pillIeHb Ta 3aCTOCYBAaHHS MPAKTUKA
€BpONEHCHKOTo Cyay 3 NpaB JIOAUHW». TakuM YHMHOM, 3aKOH YKpaiHU
«IIpo BUKOHaBYE MPOBAKEHHS» 3aCTOCOBYETHCS ITiJl YaC BUKOHAHHS HE
JIUILE pillleHb CyAiB, a i BUKOHAHHS PilIeHb 1HIINX OPraHiB, 10 JO3BOJISIE
3poOUTH BUCHOBOK IIPO T€, 10 BUKOHABYE MPOBAKCHHS CIIPSIMOBAaHE HE
JIUILIE Ha peaji3alilo CyJOBHX aKTiB SIK aKTiB MPABOCYIIs, a € TAKOXK Mpa-
BOBUM IHCTPYMEHTOM KiHIIEBOI peamizamii pillleHb iHIIUX OpTaHiB, YHi-
BepCaJbHUM MEXaHI3MOM 3aCTOCYBAaHHS JACPXKABOIO BIAJHMX MTOBHOBA-
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KEHb, CIIPSIMOBAHMX HE JIMILE HA Pealizalilo MpaBoCyIHUX QYHKIIH, a i
Ha 3aXHCT MpaB Ta CBOOOJ JIOIMHU 1 TPOMaJTHUHA y OUIBII ITUPOKOMY

KOHTEKCTI.
3akoH Ykpainu «IIpo BukoHaB4Ye MpOBaHKEHHS» MICTUTh Halip yHiBEp-
CaJIbHUX MPOLERYP, SAKi 3aCTOCOBYIOTHCS SIK M1l 4aC BUKOHAHHS CYJOBHUX
PpIIeHb, TaK i PIMICHb IHITUX OPTaHiB. BUTBIITICTE MpoIecyaTbHIX MEXaHi3-
MiB, SIKi 3aCTOCOBYIOTHCS JICp)KaBHUM BHKOHABIIEM ITiJ1 YaC BUKOHAHHS Pi-
IICHb CYy1y, 3aCTOCOBYIOTHCS 1 ITiJ] YaC BUKOHAHHS PIllICHb 1HITUX OPTaHIB.
Cucrema BUKOHaBUMX NPOLIEAYD, TAKMM YMHOM, Ma€ CaMOCTIHHUN XapakTep
1 HE MOX€ PO3TIIIATHCS K YaCTHHA IUBUTEHUX MTPOIIECYaIbHUX BiTHOCHH.
VY Toli e uac 30epiraeThCs 3B 30K MK BUKOHABUUM MPOBADKCHHSM Ta
LMBiIBHOIO opucaukuieto. CynoBa Gopma 3axucTy mpaBa iCHy€ MOPsI
3 iHImUME OpMaMU 3aXHCTY MPaB. 3aXUCT IUBLILHUX MIPAB MOXeE 3IHCHIO-
BaTUCh W iHIMMMH opraHamu. Tak, 3rigHo i3 3akoHoM Ykpainu «IIpo Tpe-
TEHCHKI CyaM» 3aXUCT MpaB, CBOOOJ Ta IHTEPECIB IPOMaJISIH 1 OpraHizaiii
MOXKE 3/IICHIOBATUCS TPETEHCHKUM CynaMu. 3rifgHo 3i cT. 18 [{uBinbHOTO
KOZIeKCy YKpaiHH 3aXHCT LMBIUIbHUX IPaB MOXKE 31HCHIOBATHCS] HOTAPiyCcoOM
LIJIIXOM BUMHEHHS BUKOHABUOI'O Hanucy. TpynoBe 3aKOHOAABCTBO HEpes-
Oauae icHyBaHHs KoMiciii o TpynoBux crnopax (KTC). Pi3ni 3akonu mo-
pi3HOMY BCTaHOBIIOIOTH MPOLEAYPH, [TOB’sA3aHi i3 3axuctoM npas. He
30iraroThCcsl MEXaHI3MH pO3DISIy criopiB, ycraHosieri LIIIK Ykpaiawm, 3a-
koHamu Ykpaiau «IIpo Tpereiicski cymmy», «IIpo MibkHapomHUT KOMEPITiii-
HUI apOiTpaxk» Tomo. AJle yHiBepcaJbHUM € MEXaHi3M BUKOHAHHS PillIeHb
UuX opradiB. besayMoBHUM OyB 1 3aJIMIIAETHCS 3B 130K MK OpraHaMH Cy-
JIOBOT BJIaJ¥ 1 OpraHaMM JCP)KaBHOI BUKOHABUOI CIIy:KOH, 1 MMOJIsIrae BiH
y TOMY, II0 y OiJBIIIOCTI BUIAJKIiB caMe BUKOHAHHSIM PIillleHb CYTOBUX
OprasiB 3aiiMaloTbcs Aep>kaBHI BUKOHABII. CyTTeBUM (PakTOPOM LLOTO
3B’SI3KY € 1 MpaKkTHKa €BPONEHCHKOTO Cyy 3 TIpaB JIIOIWHH, SIKAH 3BEpTaB
yBary Ha Te, 11J0 BUKOHAHHS CyJ0BHUX PIlI€Hb € YaCTUHOIO CYJOBUX MPO-
Lenyp, a iX HeBUKOHaHHS € HEBUKOHAHHSIM CY/I0BOI BJIa010 CBOIX (DyHKILIN
IIO/I0 3aXHCTY MpaB, CBOOOJ Ta IHTEPECIB TPOMAJISIH, IO € TOPYIICHHSM
MDXXHApOAHO-TIPABOBUX 3000B’s13aHb YKpainu. Sk 3a3naqae B. B. Komapos,
KJIIOUOBUM MUTAHHSAM 151 3A1MCHEHHS CIPaBeIJIMBOTO CYAOYMHCTBA
€ e()eKTHBHICTh BUKOHAHHS CYJIOBUX pillieHb. BiAMOBITHO 10 YMHHOTO MPO-
LECYaJIbHOTO 3aKOHOJABCTBA Ta MPELEACHTHOI IPAKTUKN €BPONEHCHKOro
Cy[y 3 IpaB JIIOIWHU BUKOHAHHS CYJOBHX DILlIEHb € YaCTHHOIO CYI0BOTO
po3msiy. Y 3B°SI3Ky 3 MM, HE3BXKAIOUW Ha Pi3HI 3MIHM NPOIIeCyaIbHOTO
3aKOHOJABCTBA, 3aKOHOAABCTBA MPO JICPXKABHY BUKOHABUY CIIy:KOy Ta BU-
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KOHABUE MTPOBAKECHHS, € aKTyaJIbHOIO TIPOOJieMa TIOIIYKY HOBUX MOJENeH
BUKOHAHHS CYJIOBHX PillIeHb Ta BAKOHABYOTO IpoBa/ukeHHs' . [lo peui, came
i1 BINTUBOM I1i€l mpakTrku Oyiia 3MiHeHa 1 penakuis cT. | 3akony Ykpainu
«IIpo BUKOHABYE MPOBAKEHHSI», sIKa 3apa3 BU3HAYa€ BUKOHABYE MTPOBA-
JDKEHHS SIK 3aBepIIabHY CTaiI0 CY0BOTO TIPOBAJKCHHS Ta MPUMYCOBE
BHKOHAHHS PillIEHb 1HITUX OpraHiB (TOCaI0BUX 0Ci0).

3axoH Ykpainu «IIpo BUKOHaBUE IPOBAIKEHHS» HEOIHOPA30BO 3MiHIO-
BaBCs 3 Yacy Woro mpuitHATTS (ocTanHs penakiis Big 04.11.2010 p.), mpo-
Lielypy BUKOHABYOT'O TPOBAIKEHHSI BOCKOHAIIOBAJINCS, 1 HA CHOTOJJHI BOHU
€ OLTBII e(heKTUBHUMH, HiK 11e OyJI0 TIepBICHO.

Crin 3a3HaunTy, 110 3akoH Ykpainu «IIpo BUKOHaBYE MTPOBaKEHHS,
X04a 1 € OCHOBHMM 3aKOHOM, SIKUM YPETryJIbOBaHO MPOLEAYpPY 3A1HCHEHHS
BUKOHABYMX Jil, HE € €MHUM JKEPEIIOM HOPM, SIKi 3aCTOCYIOThCS JIepKaB-
HUMH BUKOHABISIMU. J{esiKi HOpMU, SIKi PeryiIiO0Th BUKOHABYE MTPOBAKEH-
Hsl, MIiCTATBCS 1 B iHIIMX 3akoHax. Taki Hopmu € B LIIK Ykpainu, y I'TIK
Vkpainu, B KAC Ykpainu tomo. Hopmu, siki MICTATBCS y IpOleCyallbHIX
3aKOHaX, FOJIOBHUM YMHOM IPHUCBSYCHI QYHKIISM CYJy Y BHKOHABUOMY
npoBapKeHH1. L1 pyHKIIT MOXKHA MTOMUTATH Ha TOTIOMIXKHI Ta KOHTPOJIBHI.
Bupimytotbcs B IIuX KoJleKcax TaKOX MUTAHHS, ITOB’s3aH1 13 TTOBOPOTOM
BHUKOHAHHS PIillIeHb Ta JIesKi iHMIi. [CHye HU3Ka ITi13aKOHHUX HOPMAaTUBHUX
aKTiB, SIK1 PEryJIIOI0Th MMTaHHS BUKOHABYOI0 IpoBaKeHHs. Lle mepenycim
[HCTpYKIIis PO MOPSIIOK BYMHEHHS] BUKOHABYMX MiK Bix 15.12.1999 p.,
TumuacoBe MOJTOKEHHS PO NOPAIOK MPOBEACHHS NMPUITIOIHUX TOPTiB
3 peaizaiii apemropanoro Hepyxomoro mMaiftHa Big 27.10.1999 p. ta in.

JisTbHICTS IOPUCAMKUIHHUX OpPTaHiB, peanizalis HUIMH TOBHOBAaYKEHb
IO/I0 3aXUCTY TpaB, CBOOO/] Ta IHTEPECIB IPOMAJISH 1 OpraHizailiii Hepo3-
PHMBHO TIOB’sI3aHa 13 BAKOHAHHSAM iX pinteHb. CrcTeMa HUBUIBHOT FOPHC/IHK-
1ii BKIItOYa€e B ceOe sIK CTPYKTYpHI €JIeMEHTH CyAOBI OpraHu, TPeTeHChKi
CY[Y, OPTaHH HOTapiaTy, OpraHH MOA0 PO3MISY TPYJAOBUX CIIOPIB TOLIO.
BuxonanHs pileHs yciX IUX OpraHiB BiZOYBa€THCS 3a YHIBEpPCATbHUMU
[IpaBWJIaMU BUKOHABUUX MPOLENYp, epea0adeHUuX YNHHUM 3aKOHOJaB-
CTBOM. ICHY€ B3a€MO3B’ 130K MK OpraHaMy ITMBLIBHOT FOPUCAMKIIIT Ta Op-
raHaMy BUKOHaHHS iX pimeHb. Sk 3a3nagae K. B. I'ycapos, mig cucremoro
UMBITBHOT FOPUCIUKITT CITiZ PO3YMITH iCHY0Y1 (hOPMU 3aXUCTY IUBUTEHUX
IIPaB Ta OXOPOHIOBAHHUX 3aKOHOM iHTepeciB. isubHICTh OpraHiB HUBLIBEHOT
IOPUCAMKIIIT MOAINSETHCS HA TaKy, IO 3A1HCHIOETHCS B paMKax CyZOBOT
CHCTEMH, 1 TaKy, 10 31IHCHIOETHCS 11032 HEelo (OpraHi BUKOHABYOI BIIaH

! IIpo6seMu Teopii Ta MPaKTUKY LMBIIbHOTO CyZOYMHCTBA / 3a 3ar. pef. Ipood.
B. B. Komaposa. - X., 2008. - C. 6.
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Ta MiCLEBOT0 caMOBpsAAyBaHHs, [Ipesunent Ykpainu, TpeTeicbki cyau,
Hotapiar)'. Opranu HUBIIBHOT IOPUCIUKIIT, Y CBOIO Yepry, nependayaroTh
piteHs. 3 iHII0T0 OOKY, BUKOHABYE ITPOBAKCHHS € OPTaHITHUM ITPOIOBKECH-
HSIM peaJtizallii BJaJTHOi KOMIIETEHIIiT OpraHaMu [UBLUTBHOT FOPUCMKIIi, Oe3
OpTraHiB ITUBLIHHOT FOPUCAWKIIIT HE MOYKE ICHYBaTH 1 BUKOHABYE TTPOBAKEH-
H$l, OCKUIBKM BOHO Ma€ MOXIAHUI XapakTep Bif iX AiSUIbHOCTI 1 MOKJIMKaHe
OyTH CBOTO pOAY KIHIIEBUM IHCTPYMEHTOM BTIJICHHS IX PIIICHb y KUTTS.
Takuii B3a€MO3B’ 130K Mi>K OpraHaMy LUBITBHOT FOPUCIMKIIT Ta OpraHaMu,
110 3[iHCHIOIOTh BUKOHABYE IPOBAHKEHHS, TO3BOJISIE IIATH BUCHOBKY, IO
BOHH y CBOTH CyKYIHOCTi CTBOPIOIOTD IIEBHY CUCTEMY 1 iCHYIOTh HEPO3PHB-
HO, X04a 1 BITHOCHO aBTOHOMHO. BBa)xaeMo, 1110 BUKOHABYE MTPOBA/HKEHHS
B CHJTy LIMX 3B’SI3KiB € CTPYKTYPHUM €JIEMEHTOM IMBLTbHOT FOPHUCAMKIIII.
MoxHa cKa3aTH, 0 MK BUKOHABYUM MPOBAKEHHAM Ta IUBLIBHUM
MPOIIECOM ICHYIOTh He Juile (yHKIIOHANbHI, a i reHeTH4Hi 3B’ s13ku. Ha-
SIBHICTH (DYHKITIOHAJIBHHUX 3B’ S3KiB € 0€33amepeyHoro, i MOJIATraloTh BOHU
B TOMY, 1110 BUKOHABYE MTPOBA/KEHHS 3a0e31edye 0e30CepeIHI0 Peatizallito
CYIOBHX PIllleHb. [3 TeHETHUYHUMU 3B’ I3KaMHU CIIpaBa 00CTOITh HE HACTIh-
KM IPO30po0. 3aralbHOBU3HAHOIO € TOYKA 30Dy, 10 TCHETUYHUN 3B’ SI30K
MIpUTaMaHHUH IUBITFHOMY TPOIIECY, KPUMIHAIEHOMY IIPOIIECY, TOCTIONAp-
CHKOMY Ta aJMiHICTPAaTHBHOMY IpOLIeCaM, OCKIIbKU BC1 BOHH OB’ s3aHi 13
MIPOIECYaTbHOO MisUThHICTIO CYIOBUX OPTaHiB, i3 3MIMCHEHHIM CyITaMHu
npaBocyqHHX (QyHKIIH, i3 HasIBHICTIO 0araTbOX CIIJIBHUX 1HCTHTYTIB Ta
ONMM3BKOI0 CHCTEMOIO TPHUHINIIB. AJle BUKOHABYE MMPOBAKEHHS Y TOMY
BUITIAI, SIK BOHO c(hopMyBanocsi CbOrojiHi, 3HaYHOIO MipoIO Haraaye mpo-
IecyaiabHy MiSUTBHICTE, IPUTAMaHHy CymOBiH cuctemi. Ll mpomecyanpHa
JUSUTBHICTH M€ MEeBHY CIOPIAHEHICTH 13 IUBLILHO NPOIECYaIbHOI (op-
MOI0, 0araro iHCTUTYTIB IUBITLHOTO TPOIIECYATFHOTO TIPaBa 3yCTPIidaroTh-
cs 1y BUKOHABUOMY IpoBa keHHI. Sk yka3ye B. B. TepTHiHikoB, HUBiIb-
Ha TpolecyaibHa GopMa XapaKTepHU3yeThCS HAsBHICTIO TPhOX O3HAK:
MPOBaPKEHHS, CTalill 1 mpouecyanbHOTO pexxumy. [IpoBamKeHHsT — 1e
CHCTEMa TIPOIleCyaTbHUX Tii, 00’ €THAHUX KIiHI[EBOIO MPOIECYATHHOIO
MeToro. CTafist — 1ie crcTeMa IIUBUTLHUX MTPOIECYaIbHUX JTiH, 00’ € JHAHUX
HaWOIMKIOI0 TIPOIeCyalTbHOI0 MeTOor0. [IpomecyanpHui peskuM — I1e CTy-
IiHb YPery/lIbOBaHOCTI, CTYIIHb HAIPYKEHOCTI mpoueaypu’. Taki o3HaKH

! Tycapos K. B. Ilepern:p cyfoBux pillleHb B alle/IALiIHOMY Ta KacaliifHOMy HOpAIKaX
/ K. B. I'ycapos. - X, 2010. - C. 36.

? TeprpimHuKoB B. V1. OCHOBBI Ipa)XIaHCKOTO CYLOINPOU3BOLCTBA YKpauHbI /
B. I. Teprpiuraukos. — Xappkos, 2006. - C. 9-10.
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npouecyanbHoi GopMHU IpUTaMaHHI 1 BAKOHABYOMY MPOBAIKEHHIO, OCKiIb-
KW y BUKOHABUOMY IIPOBAKCHHI iCHY€ IIEBHA CUCTEMA MPOLeCyaTbHUX Mil,
CTIPSIMOBAHMX Ha KiHIIEBY METY, SIKOIO € HaJIe)KHE 1 CBOE€UYACHE BUKOHAHHSI
pILIEHHS Cy[ly UM iHIIOTO OpraHy, BUKOHABYE TPOBAKEHHS MOAUISETHCS
Ha cTajil 1 Mae CBIH mponecyalbHui peKUM. [CHYIOTh Takok Oararo cro-
piaHEeHNX 1HCTUTYTIB. Tak, IHCTUTYT CTOPiH Y BUKOHABIOMY IPOBAKSHHI
Mae TOXiTHUH XapaKTep BiJ IIbOTO IHCTUTYTY B IUBUTEHUX MPOIIECYyaTEHUX
MIPaBOBITHOCUHAX, CIIBYYacTh y IUBUIBHUAX MPOIECYaThHUX BiTHOCHHAX
00yMOBJIIOE CIIBy4acTh y BUKOHABYOMY ITPOBAKEHHI, TE€ CAME CTOCY€EThCS
IHCTHTYTY NpaBoHacTynHuITBa. [Ipokypop, o BUCTyIaB iHII[iaTOpOM
LUBUIBHOI CLIpaBH, MOXKe OyTH 1HILIaTOPOM 1 yYACHUKOM BUKOHABYOT'O IIPO-
BapKeHHs. Taki mpolecyasibHi 3ac00M OA0MaHHS IIEPEIIKOI, IKi BUHHKA-
I0Th MiJ] Yac 31iHCHEHHS BUKOHABYOTO MPOBAIKEHHSI, SIK 3y[TMHEHHS BU-
KOHABUOTO TIPOBAJKEHHS, 32 MiICTABAMH Ta HACHIKaMH iX 3aCTOCYBaHHS
€ CTIOPITHEHUMHU JI0 IHCTHTYTY 3yNMHEHHS PO3TIISiAY CripaBu B cyai. Jleski
ABTOPHW HATOJIOUIYIOTh Ha CIIOPIJHEHOCTI MpolLecyaabHuX QYHKIIN cymai
W JIep»KaBHOTO BUKOHABIISI B TOMY, 1[0 CTOCYETHCS JTOTPUMAHHS HUMHU
00’€KTUBHOCTI Ta HEYNEPEHKEHOCTI, CXOKOCTI IHCTUTYTY 3a0e3TmeueHHs
[I030BY CYIOM 13 IPaBOM JAEP>KaBHOI'O BUKOHABL HAK/IaJaTH apelT Ha
MaiiHO OopkHMKa TOIIO'. TakuM YMHOM, 3B’SI3KH MiK BUKOHABYUM IIPO-
Ba/KCHHSIM Ta LMBIIBHUM IPOLIECOM IPEICTABISIIOTHCS SIK (DyHKILIOHAIBHI
Ta FTeHETUYH] OTHOYACHO.

MoskHa 3pOOUTH 3arajbHUN BUCHOBOK, 10 BUKOHABYE MTPOBA/IXKCHHS
Ha CHOTOJHI (PaKTUYHO TIEPETBOPIOETHCS HA BAKOHABYNH MPOLIEC, OCKITBKU
JiSUTBHOCTI, TIOB’A3aHO1 13 BUKOHAHHSM PillleHb CyAy Ta iHIIMX OpTraHiB,
MpUTaMaHHi 0araTo iHCTUTYTIB, XapaKTePHHUX JJISl POLeCyalbHOI JTisuTb-
HOCTI CYIOBUX OpraHiB, BAKOHABUYOMY MPOBAKEHHIO TPUTaMaHHa TakKa
03HaKa nporiecyabHoi (hOpMH, SIK CTAIMHICTh, CHCTEMa HOPM BUKOHABYO-
T'O MPOBAKEHHS 33 CTYIEHEM YPETYIIOBAHOCTI € BHIOI0, HIXK 3BUYaiiHa
crcTeMa MPOIIeAYp, 1 TSXKIE 0 CHCTEMHU TPOLIEAYP MO0 PO3MISLY CIIpaB,
BCTAHOBJICHOI BiATIOBITHUM IIPOTIECyaTbHUM 3aKkoHOMaBCcTBOM. B. 1. Tep-
tumHikoB Ta O. B. lllyTeHKo NponmoHyIOTh HA3WBATH BUKOHABYE MPOBa-
JDKCHHS LUBUIBHUM BHKOHABYMM NpaBoM. SIK 3a3Ha4aroTh 1 BYCHI, Ipea-
METOM HpPaBOBOTO PEryJIlOBaHHS LUBUIBHOTO BUKOHABYOrO MpaBa
€ BIIHOCHHU IIOJ0 OpraHizamii i HOpsIKy AisUIbHOCTI OpraHiB JepKaBHOI
BHKOHABYO]1 CiIy>kO0H. OCOOMUBICTS METOY NMPABOBOTO PETYJIIOBAHHS i€l

! [llynrerst M. M. BukoHaB4Ye IpoBaJPKeHHs — 3aBepllalbHa CTafis CYyZOBOTO IPOLECy.
ITporecyanbHi MOBHOBaXKeHHA JiepKaBHOTO BuKoHaBIA / M. M. lllynens, B. f. bauyk,
JI. I1. ®pankis // bron. M-Ba roctunii Ykpaian. — 2005. — Ne 12 (50). - C. 125.
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ranysi mpaBa IoJIsirae y CIOPiAHEHOCT] 3 METOAaMH LIMBIIBHOTO TPOLIECy-
QJIBHOTO 1 aJIMIHICTPAaTUBHOTO MPOLIECYaILHOTO NPaBa i 3BOIUTHCSI B OCHOB-
HOMY JI0 BJIA/IY 1 I INOPSAKYBaHHS OCOOIMBUM IOPUINYHUM (DaKTaM i CaHK-
ITiSTM [UBLTBHO-TIPOIIECYATBHOTO i aMiHICTPaTHBHOTO XapakTepy'.

JIMHAMIYHWI PO3BHTOK 3aKOHOJIABCTBA MPO BHKOHABYE MPOBAKECHHS,
3HAYHUH TOCBiJl HOTO 3aCTOCYBaHHS CTABIIATH MEPe]T IOPUINIHOIO HAYKOIO
0araro MUTaHb, SIKi MOTPEOYIOTH BiAMOBiAl. BUKOHAaBUE MTPOBAKEHHS T10-
BHHHO CTaTH 00’ €KTOM KOMITJIEKCHOTO HAyKOBOTO JOCII/KEHHS 3 METOIO
HOTO cUCTeMaTH3allil, ynopsAKyBaHHS, BU3HAYSHHS HOTO MICIIS B CHCTEMI
3aKOHO/IaBCTBA, OKPECIICHHS MOTO PUC K CaMOCTIHHOI Tairy3i ipaBa, aHa-
i3y MIePCIEKTUB HOTO MOJAJIBIIOT0 PO3BUTKY Ta YIOCKOHAICHHS BUKOHAB-
YHX MPOLETYP.

Cubnies JI. TeHeTnyeckne NPU3HAKH MCIOJHHTEILHOIO MPOU3BOACTBA
B CHCTeMe I'PAXKIAHCKON IOPUCIMKIUH

B crarbe aHamM3UpYIOTCS IpaBoOBast NPUPOAA HCIIOIHUTEIBHOTO IPOU3BOICTBA
B YKpauHe, IPU3HAKHU ero MpoleccyalibHOi (OpMbI, TEHISHIIMH €T0 JAajbHEeHIIero
pa3BUTHSL.

Kniouegvie cnosa: ucnioHUTEIbHOE IPOU3BOJICTBO, IIpoLeccyalibHas hopMa,
rpaXkJaHCKas FOPUCIUKIIHSL.

Sibilyov D. Genetic signs of executive procedure in the system of civil
jurisdiction.

The article analyzes the legal nature of enforcement proceedings in Ukraine,
the signs of its procedural form, the trends of its further development

Keywords: enforcement proceedings, procedural form, civil law enforcement.

! Teprpiunnkos B. V1. OCHOBBI MCIIOTHUTEILHOTO TPOon3BOACTBa / B. V1. TepThINIHUKOB,
O. B. Illyrenko. - X, 2004. - C. 5.
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ITPOBAEMMU
I'OCIIOAAPCBKOIO IIPABA

VIIK 346 B. awxos, NOKTOp OPUANIHUX HAYK, JO-
LeHT Kadenpu crieliaJbHO-IPaBOBUX JVIC-
it ITonTaBchbKOro 10puM4HOro iHCTH-
TyTy HauionanbHoro yHisepcurety «fOpn-
Iu4Ha akafeMis Ykpainu imeni fIpocnasa
Mypgporo»

HisnbHicTb Cy0’€KTiB rocnogaproBaHHs K 00 €KT
IPaBOBOTO PEryI0BaHHs: MpoOneMa kBamidikamii

Knro4oBUM MOHATTSIM FOCTIONAPCHKOTO MTPaBa € TOHSTTSI TOCIOAAPCHKOT
JisUTBHOCTI, SIKE MU 3HAXOIMMO B Pi3HUX HOPMaTUBHO-NIPaBOBUX akTax. Ha
CHOTOJIHI II€ TIOHATTS, [0 BU3HAYCHO Y TAKUX 3aKOHOAABUUX AKTaX, K
Tocnonapcerkuii konekc (cT. 3), 3akon Ykpainu «I1po 30BHIIIHBOCKOHOMIY-
Hy AianbHICTEY (CT. 1) Ta 3akon Ykpainu «I1Ipo mineH3yBaHHs IEBHUX BHIIB
roCcToAapchkoi AiILHOCTI» (CT. 1), TaKOXK 3HAWIIIIIO CBOE BiTOOpaskeHHS
y IlogarkoBomy kxonekci (1K) Ykpainu (1. 14.1.36 ct. 14), ne Bu3Ha4YCHO,
110 TOCITOMApChKa MisUTbHICTE — 1€ AISUTBbHICTH 0COOM, IO TIOB’s3aHa 3 BU-
POOHUIITBOM (BUTOTOBIIEHHSIM) Ta/ab0 peani3alli€ro TOBapiB, BAKOHAHHIM
poOiT, HAAAHHSM ITOCIIYT, CIIPSIMOBaHA HAa OTPUMAHHS JIOXOY 1 IIPOBOIUTH-
Csl TAKOIO 0CO0OI0 CaMOCTIHHO Ta/ab0 Yepe3 CBOI BiIOKPEMIICHI i IPO3ILIH,
a TakoX 4epes Oyap-sIKy iHIITY 0COOY, IO /i€ Ha KOPHCTH MEpLIOi 0co0H,
30KpeMa, 3a IOTOBOPaMH KOMICii, JOpY4YeHHsI Ta areHTCHbKUMH JOTOBOPaMHU.

Ha namry nymky, 3a3HadeHe BU3HaYCHHsI (DAaKTHYHO HIBEJIIOE 3HAYCHHS
Cy0’€KTHOTO CKJIaJly y BIJIHOCHUHAX MPH 3/1IHCHEHHI TOCTIOAAPCHKOT JislTb-
HOCTI, 3 TOUKH 30pY MOJIATKOBOTO 3aKOHO/IaBCTBA, OCHOBHUM 3aBJIaHHSM
SIKOTO € 3a0e3MeueHHs] HalloBHEeHHs JleprkaBHOTrO OrO/KeTy YKpaiHu, Bpa-
xoBytouH (hakT ckacyBanHs il Jexpety Kabinery Minictpi Ykpainu «IIpo
MTOJIATOK Ha IMTPOMHCEID, M0 MOXKIINBO, € YACTKOBO BHITPABIaHUM.

HeoOxinHO Big3HA4YMTH, 10 HA BIMiHY BiJ] TUBLIEHOTO 3aKOHOIABCTBA,
ne 00’ €KTOM TIPaBOBOTO PETYIIOBAHHA € «IIPABOYHHY», Y TOCTIOAPCHKOMY
3aKOHOJIABCTBI 00’ €KTOM MPABOBOTO PETYIIOBAHHS € «IISITBHICTEY. Tomy
npoOnema kBasidikanii AisTIBHOCTI Cy0’ €KTIB rOCIONAPIOBAHHS SIK 00’ €KTIiB
MPaBOBOTO PEryIIOBaHHSA NOTPeOy€e YiTKOTO PO3MEKYBaHHS 3 IHITUMHU
00’€KTaMH IPAaBOBOTO PETYIIOBAHHS.
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JisutbHICTH — 1€ 1HIIIA CUCTeMa KOOPMHAT, Jie Cy0’ €KTaMHU € He JIUIIIe
KOHTPareHTH, sIK I1¢ BiJJ0OyBaeThCS Y IUBLIBHOMY TIPaBi, a TAKOXK JEpiKaBa,
cy0’€KTH OpraHi3amiiHO-TOCMOAapChKUX MTOBHOBAXEHD Ta CITOKHBaYl
B ITUPOKOMY PO3YMIiHHI.

Tak, 3rigHo 3 [0cogapchKUM KOJIEKCOM HE HAJIXKHTh JIO TOCTIOAPCHKOT
JUSUTBHOCTI HECHCTEMATHYHA JISUTBHICTD (PI3UUHUX 0CI0, 1110 HE 3apeecTpo-
BaHi K MiANPUEMLI, KA OJISTAE Y TPOAAXKY BUPOOIEHHX, MepepoOICHUX
Ta IpUAOAHUX PeUucii, TOBapiB, a TAKOXK MPOLYKLi, BUPOLIECHOI Y MiICOOHOMY
rocrionapcTBi. HeoOXiqHO BiA3HAYMTH, IO YACTKOBO I1i BUIH JisSUTBHOCTI
T Ity T JTito BHIe3azHadeHoro Jlekpery Kabinery MinicTpiB Yipainu
«[Ipo monarok Ha npomucen». LluM ke JOKyMEHTOM OyJio BH3HAYECHO TaKe
MOHSATTS, SIK «IIpoMuces». Jlo Hboro Oyia BilHECEHA JISUIBHICT Y BUIVISIII
MPOAaXy BUIIIE3a3HAUYCHUX TOBAPIB He OiTbIle HDK YOTUPHOX Pa3iB HPOTATOM
KaJICHJAPHOTO POKY. Y 3B’S3KY 31 CKACYBaHHSM IIbOTO MOHSTTSI BUHUKAE
PU3UK HIBEIIOBAHHS PI3HUIN MIX TiIIPUEMHHUIIBKOIO isTTBHICTIO (hi3HIHOT
0CO0M — TIAMPHEMITS Ta DISTBHICTIO 1HIMX (I3MIHUX OCi0, 10 HE 3apee-
CTPOBaHI K Cy0’€KTH MiAIPUEMHHUIIBKOT AiSUTLHOCTI, aJie IPU LbOMY 311~
CHIOIOTB JIisSUTbHICTb, KA MA€ 03HAKH MIMPUEMHHUIILKOT JTISUTBHOCTI.

TakuMm 4MHOM, y TOCHOAAPCHKOMY 3aKOHOJABCTBI YHi()IKOBAHUM 3aJTH-
IIA€ThCS MOHSTTS TOCIIONAPCHKOT MisUTHHOCTI, 110 BUKIaaeHe B 4. 1 ct. 3 'K
VYkpainu, e 3a3Ha4eHO, 1110 i1 TOCTIOIAPCHKOI0 AisUTBHICTIO PO3YMIEThCS
TUSUTBHICTE CY0’ €KTIB TOCTIONAPIOBAHHS y cepi CyCHiTLHOTO BUPOOHMIITBA,
CTpsIMOBaHA Ha BUTOTOBJIICHHS Ta peai3allito POAYyKIlii, BAKOHAHHS POOIT
YM HaJIAaHHS TIOCITYT BAPTICHOTO XapaKTepy, 10 MAIOTh LIHOBY BU3HAYCHICTb.

BaxxnuBi T€OpeTHKO-METOAMYHI MPOOIEMH A0CIiPKSHHS JisUIBHOCTI
YYacCHHKIB IIPaBOBIJHOCHH y cdepi rocrnoapioBaHHs MOCIIal0Th Barome
MicIie y poO0Tax HayKOBIIiB TOCTIOIaPCHKOTO TIpaBa, a came: O. M. BiHHUK,
. B. 3aguxaiina, B. K. MamyTtoBa, O. I1. ITogepkosroro, B. A. Yerumen-
ko, O. B. [llanoBasosoi, B. C. IllepOunu To1110. 3Ha4HA yBara J10CJIiTHUKIB
MpHUIIIsIIacS O3HAKaM TOCHOJAPChKOT AiSUTBHOCTI, Cepell SIKUX BaKIIUBE
Miclie 3aiiMae 03HAKa HAsIBHOCTI CIEIiadbHOTO Cy0’ €KTa, SIKUW MTOBUHEH
MaTH CTaryc cy0’eKTa rocrogaproBaHHs. Pasom 3 TuM y 3B 53Ky 3 HaOpaH-
HaM ynHHOCTI [TomaTtkoBum konekcom (I1K) YVkpainu Ta HOBOT pemaxirii
bromxernoro koaekcy (bK) Ykpaian Bunnkae HeoOXiTHICTE, 3 OMHOTO OOKY,
HE JIONYCTHUTH PEBI3il ICHYIOUMX 03HAK rOCHOAAPCHKOT NisTBHOCTI, a 3 Jpy-
TOTr0 — YTOYHHUTH CTAaTyC OKPEMHUX BUIB Cy0’€KTiB TOCIIOJapIOBaHHs, 30-
Kpema THX, 110 (piHaHCYIOTbCS 3 OIOIKETY.

MeToto 1i€l CTaTTi € TOCHIHKEHHS JISTKUX 0COOMMBOCTEH KBaTi(hikarii
Cy0’€KTiB TOCTIOAAPIOBAHHS Ta iX AISIIBHOCTI SIK 00’ €KTIB MPaBOBOTO PEry-
JIFOBaHHS.
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Oco01MBiCTIO TOCTIONAPCHKOT AiSUTBHOCTI € 11 cy0’€KTH — He Oynb-sKi
0co0wu, a JTUIIe Ti 3 HUX, [0 BIAIOBITHO JI0 BUMOT [ 0CIIOAapChKOTO KOJEK-
cy YkpaiHu BU3HAIOThCA Cy0 e€kTamu rocrofaproBanus (ct. 55 I'K). Hisutb-
HICTh TaKUX 0Ci0 3MIHCHIOETHCS HE JIHIIE B iX BIACHUX 1HTEpecax (3 METOI0
OTpUMaHHs NPUOYTKY), a i B IHTepecax CyCcHiIbCcTBa (U1 3aJ0BOJICHHS
MEBHUX MOTPeO CyCMiJbCTBA Y MPOAYKIiil, poOdoTax i mociyrax).

3a/I0BOJICHHS CYCIIJIbHUX MOTPeO y MEeBHUX Onarax BUMarae BiJl BH-
pOOHMKa BIAMOBIIHUX 3HAHb, HABUYOK, OpTraHi3ailii, 3ac00iB, 110 3yMOBJIIOE
npodeciiiHi 3acay 3MiHCHEHHS TOCMOIapChKOI JTisSUTBHOCTI.

Peanizyroun cBo€ KOHCTUTYITIITHE TTPABO HA 3MIHCHEHHS T IIPUEMHHUITH-
KOT JisTBHOCTI, KOKEH TPOMaJiiHUH YKpaiHH, iHO3eMellb Ta ocoba 6e3
rPOMaJISTHCTBA CAMOCTIHHO BH3HAUA€ HAWOIIBII MPUUHITHUH JJIT HHOTO
TUBHUI XapakTep il Ha OCHOBI 00’€JHaHHA MaiiHa, MiANPUEMHULIBKUX
3YCHIIb 3 IHIMUMH 0CO0aMH 3 METOO CITUTLHOTO OTPUMAaHHS MPUOYTKY.
TpaauiifHo B TeOpii BITHOCHH BJIACHOCTI 32 ITi€10 03HAKOIO BCiX YUACHUKIB
MPOILIECY TOCTIONIAPIOBAHHS, 110 PO3IIISIAETHCS SIK IIPUBIACHEHHS IPOJIYKTIiB
MPUPOJN IIJISIXOM MPOAYKTHBHOI Mpalli y MpoLeci CyCIiIbHOIO BUPOOHH-
LTBa, MOAISAIOTH HAa Cy0’€KTIB iHAMBIIYaJbHOTO Ta TPYNOBOTO IMpUBIAC-
HEHHSI.

VY mimoMy 3po3yMiJio, 10 3aJ0OBOJICHHS CYCIIIFHUX TOTped BigOyBa-
€TBHCS SK 32 TOMTOMOTOIO Cy0’ €KTIB I AMPUEMHHIIHKOI JiSITLHOCTI, TaK 1 3
00Ky cy0’€KTIB HEKOMEPIIHHOTO TOCIOAapIOBaHHs. AJle NMPHU 3IHCHEHHI
JiSTBHOCTI 3 OOKY Cy0’€KTIB HEKOMEPIIHHOTO TOCTIOIAPIOBAHHS 1HO1 BH-
HUKa€ TMUTAHHS 00 PO3MEXYBaHHS iX MIsTIbHOCTI 13 AIsUTbHICTIO HETOC-
MOAAPIOIOYNX CyO’ €KTIB.

¥ rocniomapchkomy 3akoHOmaBCTBI (cT. 3 I'K) Bu3HauaroThCs uie 3a-
TaJbHI PO3TUIMBYACTI 03HAKH HETOCIIONAPIOIOY0ro cy0’eKTa i, Ha HAII 10~
s, (crarti 52—54 'K) HenoBHA, 00MekeHa periiaMeHTallist 1 BU3SHAYCHHS
HEKOMEPIIHOTO TOCMOAaPIOBAHHSI.

Taxk, 3rigno 3 4. 2 ct. 52 'K HekomepitiliHa rocriogapchKka JIisUIbHICTh
30IMCHIOETBCA Cy0’€KTaMH rOCIOAAapIOBaHHS JePKaBHOIO a00 KOMYHAaIIb-
HOTO CEKTOPIB €KOHOMIKH y TaIy35X, B AKHX 3a00POHSIETHCS i IPUEMHH-
urBo. [Ipote y cT. 157 [IK VYkpainu (1. 157.15) yBeaeHo TepMiH «ocHO8HA
OisbHICMbY TOJO0 MIsUIBHOCTI HENPUOYTKOBUX opraHizarii. Iix um
TEPMIHOM CJIiJl pO3YMITH JisSUTBHICTh HEMPUOYTKOBUX OpraHi3aiiid, sKka BU-
3HAYEHA JJIsI HUX SIK OCHOBHA 3aKOHOM, 10 PETYJIIOE TisUTbHICTD BiAIOBITHOT
HenpuOyTKOBO{ oprasizauii, y TOMy YMCIIi 3 HaJaHHS peadiTiTaliiHuX Ta
(bi3KYIBTYpHO-CIIOPTUBHEX MTOCITYT JUTS iHBAMIIiB (IiTel-1HBami1iB), Omaro-
JIHOT JOTIOMOTH, MPOCBITHIX, KYJIIBTYPHUX, HAYKOBUX, OCBITHIX, COIliaTh-
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HUX Ta HIIUX MOIIOHUX TOCIYT JIJIsl CYCHILHOTO CIIOXKHBAHHSI, 31 CTBOPECH-
HSI CHCTEM COLIIaJIbHOTO caMmo3a0e3reueHHsI rpoMaisiH (Heep KaBHi EeHCIHI
(hoH M Ta 1HIII TOI0HI opraHizaiiii). JIo OCHOBHOI IisUIbHOCTI TAKOT HEITPH-
OyTKOBOI OpraHi3allii TakoX BKIIOYAE€THCS MMPOJIAXK TOBAPiB, BUKOHAHHS
PoOIT, HaAHHA MOCIIYT, SIKi MPONAryroTh NPUHLIUIN Ta 11e1, s 3aXUCTY
SIKUX OyJIO CTBOPEHO TaKy HenmpuOyTKOBY OpraHi3aliro, Ta sKi € TiCHO
OB’ s13aHUMU 3 i1 OCHOBHOIO JIISJILHICTIO, SIKIIIO L[iHA TAKUX TOBapiB, BH-
KOHAaHUX POOIT, HAJJAHUX TOCIYT € HIKYOIO BiJl 3BUYAHOT a00 AKIIO Taka
LiHa PeryIroeThes AepkaBoto. CTaTyTHI JOKYMEHTH HENPUOYTKOBUX Opra-
Hi3aliil MOBUHHI MiCTUTH BUYEPITHUH NEpeTiK BUAIB iX TisSUIbHOCTI, K1 HE
nepenoavyaoTh oJiep KaHHs TPUOYTKY 3TiTHO 3 HOPMaMH 3aKOHIB, IO Pery-
JIFOFOTH 1X TISUTBHICTb.

3a3Ha4yeHe CBIUUTD, IO OiLIbHICIb 2POMAOCLKUX OpeaHizayill, bnazo-
OiHUX (hoHOI8, NPOpecitinux opeanizayitl 3HAYHOK MIPOIO MOICE HANENCA-
mu 00 HeKOMepYiiHoi 20cno0apcvbKoi OiIbHOCHII.

Taxum YMHOM, OJANIBIIA JIUCKYCIsl OO BIJHECEHHSI IPOMAJICBKIX Opra-
Hi3awii Ta OnaromiiHuUX GOHAIB 10 Cy0’€KTIB HEKOMEPLIHHOIO TOCIIOAAPIOBAH-
Hs 200 JI0 HErOCTIOIAPIOIOYMX CYO’ €KTIB MOBUHHA BPAXOBYBATH IIF0 0OCTaBUHY'.

Tak, cBOro yacy B CBOiX JIOCII/PKCHHSX I110JI0 BCTAHOBJICHHSI CTATYCy
Herocnopapiotounx cy0’exriB B. C. Minamr He 30BCiM 00TpyHTOBaHO, yCy-
nepey ct. 86 LIK, Bu3Hana 00’ e1HaHHS rPOMaIsIH HETOCIOAaPIOIOYNMHU
cy0’€KTaMu, MOTHBYIOUH 1€ TUM, 1110 BOHH ICHYIOTb JUJIs 3aXUCTY TpoMa/isi-
HaMH CBOIX IpaB Ta cBOOO’.

Oxpemo B I1K (miarm. 14.1.226 ct. 14) BU3HaUCHA TaK 3BaHA He3A1e)CHA
npochecitina disnvricmey — y4acTb Pi3MYHOT 0COOHM y HAyKOBiH, JTiTEepaTyp-
HIil, apTUCTHYHIHN, XYIOKHIH, OCBITHIN a00 BUKJIAIAIBKIN ISUTBHOCTI, Mi-
SUTBHICTB JIIKapiB, IPUBAaTHUX HOTAPIYCiB, aJIBOKATIB, ayIMTOPIB, OyXranTe-
PpiB, OIIHIIMKIB, iIHXXCHEPIB UH apXiTEKTOPiB, 0COOH, 3aiHATOI PEITiriiiHOI0
(MiCi0HEPCHKOIO) iSUTBHICTIO, 1HIIIOKO IMOIIOHOKO JTisUTBHICTIO 32 YMOBH, 1110
Taka 0co0a He € MPaIiBHUKOM a00 (Pi3HYHOI 0COO0I0 — IMiIIIPUEMIIEM Ta
BHUKOPHCTOBYE HaiiMaHy Mparito He OiIbII K YOTUPBOX (Pi3myHHX 0ci0. 3a-
3Ha4YCHA MiISUTbHICTD (PAKTUIHO Ma€ BCi O3HAKU TOCITONAPCHKOT MisITLHOCTI,
asie He oTpedye JIepKaBHOI peecTpallii K Cy0’ €KTa TOCIIOapIOBaHHA 1 3a
3aKOHOJIABCTBOM HE BU3HAETHCS TOCTIOAAPCHKOIO MisUTbHICTIO. [Ipn 1ibomy,
BiMOBiAHO 110 4. 2 1. 65.1 cT. 65 1K Ykpainu, mpuBatHi HOTapiycH Ta iHII

! TTamkos B. M. IIpo6emu rocrnopapcbko-IpaBoBoro 3abesnedeHHs BiTHOCKH y cdepi
OXOPOHM 3[0POB’S : [IUC. ... A-pa I0puj. HayK : 12.00.04 / Bitamiit Muxaitnosnd Ilamkos. —
X.,2010. - C. 116-117.

? Minam B. C. Tocriopapcbke mpaso: Kypc mexuiit : y 2 4. — 4. 1/ B. C. Minamr. - X,,
2008. - C. 60.
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¢i3uuHi 0coOu, YMOBOIO BEJeHHS He3alexkHOoi1 npodeciiiHoi nisapHOCTI
SIKUX 3T1JIHO 13 3aKOHOM € JIep)KaBHA PeeCcTpallisi Takol TisIbHOCTI Y BiAIO-
BiTHOMY YIIOBHOBa2)XKCHOMY OpraHi Ta OTPUMAaHHs CBIJIOIITBA IIPO peecTpa-
1IF0 YM THIIIOTO JIOKYMEHTa (J103BOJ1Y, CepTH]iKaTa TOIIO), IO MiATBEPKYE
npaBo (Gi3UUHOI 0COOM Ha BEJICHHS HE3aJIe)KHOT MPpoQeciiHol iSUTbHOCTI,
npotarom 10 xameHIapHUX THIB TICISA Takoi peecTparii 30008’ s3aHi cTaTu
Ha 0OJIIK B OpraHi Aep:kaBHOI TIOAATKOBOI CITY)KOM 3a MiCIIeM CBOTO TIOCTil-
HOTO MPOKUBaHHA. J{JIsT B3ATTSA Ha 00K (hi3MIHOT 0COOH, STKa Mae HaMIp
MIPOBAIUTH He3aJIeXKHY MPodeciiiHy MisutbHICTH (1. 65.3 cT. 65), Taka ocoba
MTOBWHHA TIOJIATH 3a5BY Ta JIOKYMEHTH OCOOHCTO (HaIicTIaTH PEKOMEHI0BaHIM
JIUCTOM 3 OITUCOM BKJIaJIeHHsI) a00 Yepe3 yIIOBHOBaXXEHY 0co0y 710 OpraHy
JIep KaBHOT TIOIATKOBOT CITYKOH 32 MICIIEM IMOCTIHHOTO MPOKUBAHHSI.

LlixaBo, ane 03HAKU AISIIBHOCTI OCI0, SIKi 3aiiMAIOTBCS He3A1ENHCHOIO
npoghecitinoio disnvbricmio, 0COOINBO THX, IO BUKOHYIOTH MyOMiuHi QyHK-
1ii, MarOTh JEsKi CIIJIbHI 03HAKH 3 TOCMOJAPCHKOIO JISUIBHICTIO, IO HUX
MOJKHA BIJTHECTH: BUKOHAHHS POOIT Ta HaJaHHS MOCIYT JJIs 33 I0BOJICHHS
noTped 1HIIMX 0Ci0; epeaaya 3a3HauyeHX OJiar IHIIMM 0c00aM Ha TUIaTHIN
OCHOBI; TIpoeciitHi 3acamu 3MIHCHEHHS TaKO1 MisSTTFHOCTI; TOETHAHHS ITPH-
BaTHUX IHTEPECiB BUKOHABIIS TTOCITYT Ta IyOJIIYHUX 1HTEPECiB B OTPUMaHHI
MIeBHMX OJiar; 3HAYHUH piBEHb JIep >KaBHOTO perymroBaHHs. | xoda 3a3Ha-
YeHi 0cOOM He MaloTh CTAaTycy Cy0’€KTa TOCIOJaprOBaHHs, Yy TOH ke Jac
JUTS 3A1MCHEHHS ISTKAX BUJIB TaKO1 JisSUTbHOCTI HEOOXiTHO OTPUMATH CIIe-
LiaJbHi 103BONH, cepTUdiKaTy.

3a3HaucHe MOXKE BUKJIMKATH [TUTAHHS y YaCTUHI BiTHECEHHS (DI3MUHUX
0CI0-HEeMiAMPUEMITIB JI0 HETOCIIONAPIOIOUNX Cy0’ €KTIB.

Binnosinso 10 cr. 2 I'K yuacHukamu BiiHOCHH Y c(hepi rOCIIOaproBaHHs
€: ¢y’ €KTH TOCTIONIAPIOBAHHS; CTIO’KHMBAYi; OPraHH JIepKaBHOT BIIa/IU i OpraHu
MICLIEBOTO CaMOBPsITyBaHHs1, HA/IUICHI TOCTIONAPCHKOI0 KOMIIETEHITIEI0; TPO-
MaJISTHU, TPOMAJICHKI Ta IHIII OpraHi3aiii, sSIKi BUCTYIIAIOTh 3aCHOBHHUKAMH
cy0’€KTiB TOCTIOApIOBAHHS YW 3IHCHIOIOTH MO0 HUX OpraHi3aliifHo-
TOCTIONAPChKi TTOBHOBAYKEHHSI HA OCHOBI BiTHOCHH BJIaCHOCTI.

VYcix 3a3HaYeHNX YYaCHUKIB rocniofgapchkux BiqHocuH B. C. llepOuna
po3risiaae sk cy0’€eKTiB ToCnofapcehbkoro npaea'. Jlemo iHma Touka 30py
y O. M. Binnuk, sika BBakae, 1110 He BCi epeltideHi kareropii ocio € cy0’ek-
TaMH TOCIOJAPCHKUX MPABOBIIHOCHH (TOCTIOAAPCHKOTO TIpaBa). Takumu
cy0’€KTaMu, BBaKA€ JTOCIIHUI, € JHIIE Ti y9aCHUKH BiTHOCHH Yy cdepi
TOCIIOJIapPIOBaHHS, IKUM MPUTAMaHHA CYKYITHICTh HEOOXITHUX YISl I[bOTO

! Ilep6una B. C. Tocriogapcbke IpaBo : Hi[pyuyHNUK. — 2-Te BUA., epepob. i gorr. /
B. C. lllep6una - K., 2005. - C. 84.
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O3HaK, a came: 0e3mocepeHe 3AIHCHEHHS TOCTIOAAPChKOT AisIIBHOCTI (BU-
POOHHMIITBO MPOIYKIIii, BAKOHAHHS POOIT, HaIaHHS ITOCIYT) a00 YIpaBIiHHS
TOCIIOAPCHKOI0 MISTHHICTIO; CTBOPEHHS (HAOyTTS CTaTyCy CyO’ €KTa TOCTO-
JAPCHKUX MPABOBITHOCHH) Y BCTAHOBIEHOMY 3aKOHOM TOPSJIKY; HasBHICTh
MaitHa, HeoOXiHOTO JyIs 3[iiICHEHHS 00paHoi cy0’ ekToM ab0 MOKIaIeHOT Ha
HBOT'O TOCIOIAPCHKOT AISITBHOCTI UM YITPABIIIHHSI TAKOIO JIsTbHICTIO; BU3HAH-
HsI TOCITOIAPChKOT IMPaBOCYO’ €KTHOCTI'. BTIM 3a3Ha4yeHi O3HAKH, HA HAIY
IYMKY, IpUTaMaHHI Takil Kareropii cy0’€KTiB roCogapCchKOro mpasa, sk
Cy0’€KTH TOCIIOAAPIOBAaHHS Ta Cy0’€KTH OpraHizaliiHO-TOCIOgapChbKUX MO-
BHOBaXkeHb. Tomy morogumocs i3 BucHoBkoM B. C. Miali 111010 CriBBiIHO-
MIEHHS KaTeTopiil «cy0’€KT TOCTIONAPCHKOTO TIPaBay 1 «yJaCHHUK TOCTIONap-
CHKHX BiTHOCHHY 1 THM, II[0 KaTeropis «cy0’ €KT roCIoapCchKoTo MpaBay
€ Y3araJbHIOKYOHO (TT1/ICYMKOBOIO) Ta ITOTJIMHAE CBOIM 3MICTOM yCiX MOXIIH-
BUX YYaCHHKIB BIZIHOCHH Y c(epi ToCIoIaproBaHHs’.

SIkimo mpoaHatizyBaTH KOO IEPBUHHUX Cy0’ €KTIB TIpaBa, M0 BILTHBA-
I0Th Ha CYCITUIBHI BITHOCHHU, CTaTyC IKUX BU3Ha4eHo KoHcruryiero Ykpa-
{HU, TO CTPYKTYPHO CEpe/l HUX MOXKHA BIJJOKPEMUTH IPOMAJISIH, OPTraHU BU-
KOHaBYOi BIAJH, MICIIEBOTO CaMOBPSAYBaHHS, 1HII HEroCnoaapIowdi
Cy0’€KTH Ta TIOXiJTHI Cy0’ €KTH TIpaBa — Cy0’€KTH TocnogaproBanus. OTxke,
MOHATTA Cy0’ €KTa TOCTIONAPCHKOTO MpaBa 00T pyHTOBaHE TEOPIEIO TOCTIONAP-
CBHKOTO TpaBa, B SIKOMY PEIIAMEHTYETHCSI, 1110 CY0’ €KTaMU TOCIIOIapChKOTO
MpaBa € yYaCHUKHU TrOCIOAAPCHKHUX BiJHOCHH.

OkpemMoTo po3mIIAYy MOTpeOy€e MUTAHHS 3MIHCHEHHS TOCIOAAPCHKOT
TUSUTBHOCTI Cy0’ €KTiB HEKOMEPIIIMHOTO TOCTIOIapIOBaHHS, IO (hiHAHCYIOTh-
csl 13 OKOIKETY.

B ymoBax oOmexxeHoro (piHAaHCYBaHHS Ta pUHKOBUX YMOB, BBaKae
H. B. Ko3noBa, 0romkeTHI yCTaHOBH HE MOYKHA TT030aBIISITH TIpaBa 3IiHCHIO-
BaTH HEOOXiHI TOCTIOAAPCHKI OTepallii, ajie i/ BCTAHOBIIOBATH 3aKOHOM
MEXI1, OCKIJIBKH Yy MIPOTUIIKHOMY BUIIAJKY BOHUA HE 3MOKYTh TOBHOI[IHHO
BECTHU CBOIO OCHOBHY (HENPUOYTKOBY) AisUIbHICTH’. Y BIOIKETHOMY KOZICK-
ci Ykpainn (4. 12 ct. 2) 3a3Ha4€HO, 110 6100JicemHi yCmanosy — 1e OPTaHH
JIepKaBHOI BIIaJM, OPTaHU MiCIIEBOTO CaMOBPSIyBaHH:I, @ TAKOXK OpraHiza-
wii, CTBOPEHI HUMHU Y BCTAHOBJICHOMY MOPSIZIKY, IO TOBHICTIO yTPUMYIOTb-
Cs1 3a paxyHOK BiJIIIOBITHO JIEPYKABHOTO OFO/DKETY UM MICIIEBOTO OFO/HKETY.
bromkeTHi ycTaHOBY € HEIPUOYTKOBUMH.

! Binnuk O. M. Tocnoapcbke mpaBo : HaBy. oci6. [#/14 CTyx. BULL. HaBY. 3aKIL] /
O. M. BinHuk. - 2-re Bup., 3MiH. Ta gor. — K., 2009. — C. 60-61.

? Minam B. C. Tociogapcbke mmpaBo: Kypce mexuiit : y 2 4. 4. 1. - X., 2008. - C. 76.

* Kosnosa H. B. IIpaBocy6bekTHOCTD Topuandeckoro auua / H. B. Kosnosa. - M.,
2005. - C. 76.
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I3 mporo npuBoAy OHA 13 JOCHITHUIL (hiHAHCOBOTO Mpasa, /. B. Porap,
3a3Hayvae, 110 aHali3, 30KpeMa HelpruOyTKOBUX YCTAHOB, CBIJUUTH, IO HE-
MpUOYTKOBOIO € OpraHizauis, JisUIbHICTD SIKOT HE Tiependadae OTpUMaHHs
puOyTKY, OCKLIBKH OCHOBHA METa iX pOOOTH MOJIATAE Y 3MiHCHEHH] (DYHK-
il Iep)kaBd, HaIaHHI MPOCBITHUIIBKUX, KYJIIBTYPHUX, HAYKOBUX, OCBITHIX
Ta IHIIUX TOAIOHUX MOCHIYT YIS CyCIIJIBHOTO CIIOKUBaHHA. PazoM i3 ThM,
Ha i1 ;yMKy, X04a HenprOyTKOBa OpraHizallisi He OTPUMYE MPUOYTKY, MOXK-
Ha MPUITYCTUTH, 1110 BOHA Ma€ NeBHUHN A0XiA. TepMiHu «IprOyTOK» 1 «J10-
Xig» pi3Hi, ajle BOHU JJOCUTH YaCTO 3aKOHOAABCTBOM OTOTOKHIOIOTHCSI.
[Ipuxagom BoHa BBaxkae cT. 142 'K, B sikiif 3a3Ha4eHO, 1110 TPUOYTOK (J10-
Xim) € ToKa3HUKOM (hiHAHCOBUX PE3yJIbTATIB TOCIOIAPCHKOL isTBHOCTI.
Take OTOTOXXKHEHHSI BOHA BBa)KA€ TIOMWIIKOBUM Y 3B’SI3KY 3 THUM, 110 OF0-
JDKETHA YCTaHOBA € He cy0’€KTOM roCroJapioBaHHs, a FOPUIAUIHOIO 0CO-
6or0!. ¥V mimomy ciif Bigiatu Hanexue Jjorimi JI. Potap, aificHo, OromKkeT-
Hi YCTaHOBH, MA€ThCs Ha yBasi Ti, IO HE 3MIMCHIOIOTH TOCIOAAPCHKOT
JiSUTBHOCTI, HE € Cy0’ €KTaMU IOCIIOapIOBaHHs, ajle HEMIOBHE TOCIiIKECHHS
9. 3 c1. 3 I'K He mo3Bonmo iif 3po0uTH NMpaBUILHUN BUCHOBOK. 3a3HAYCHI
OIOMKETHI YCTAaHOBU BXKE MAIOTh BiIMOBIIHUIN TOCIIOAAPCHKO-TIPABOBHIA
CTaTyc, a caMe CTaTyC HEroCroJapIounX cy0 €KTIB.

OjiHaK JisUTbHICTh YCTAHOB, 110 (DIHAHCYIOTHCS 3 OFO/DKETY, MO0 Ha-
JaHHS OCBITHIX, MEAMYHMX Ta HIIMX COLIaJbHUX MOCIYT 3a PaxyHOK O10-
JDKeTHUX KOIITiB, mifgkpecitoe B. I. Porans, He Moxe kBarihikyBaTucs sk
TOCIOJapChKa, a caMmi IIi YCTAaHOBHU y 3B’SI3KY 13 3[MIHCHEHHSAM TaKOi JTisTh-
HOCTI HE MOXYTh KBaJli(piKyBaTHCS SIK Cy0’ €KTH TOCIoAapioBaHHA. Ale
B Toli e uac B. I'. PoTanb BijokpeMIItoe 1 OFOKETHI YCTaHOBH, 1110 HE
€ OpraHaMH BJaJ ¥ i MaroTh NPaBO Ha HEKOMEPIiHHY rOCTIONAPCHKY islTb-
HicTh?. [IpHYMHOIO HEWITKOTO 3aKOHOJABYOTO BU3HAUCHHS HET'OCIIOIapIOIO-
YHX Cy0’€KTIB € TAKOXK HASBHICTH CYNEPEWIMBUX 3aKOHOJABUMX AKTIB.

Age, ToBOpsAYM TIPO Cy0’€KTIB MyOIIYHOTO MpaBa, Mo (GpiHAHCYIOTHCS
3 OIOMKETY, BUHUKAE TTUTAHHS, HATPUKIIA, IOA0 3aKJaliB OCBITH, SIKi
HAJIAI0Th IJIATHI OCBITHI MOCIyru. BoHu, 6e3yMOBHO, € OIO[DKETHUMH YCTa-
HOBaMH, K1 B TOM e 4ac HaJal0Th MOCIYTH, 10 MalOTh I[IHOBY BU3HAYe-
HicTb. | Bce 1e BiAmoBigHo A0 3aKkoHiB Ykpainu «IIpo mineH3yBaHHs MeBHUX
BH/IiB TOCTIOAAPCHKOI AisTbHOCTI», «IIpo ocBiTy».

Taxk, ct. 1 3akony Ykpainu «lIpo mineH3yBaHHS EBHUX BUIB TOCIIO-
JapChbKOI IiSUIBHOCTI» BU3HAE Cy0’€KTaMM TOCIIOIapIOBAHHS 3aPEECTPOBA-

! Porap [I. BromxkeTHa ycTaHOBa K HerpubyTKOBa opraHisanis / lana Potap // Ilig-
MIPUEMHMIITBO, TOCI-BO i mpaBo. — 2008. — Ne 2 (146). - C. 22-24.

* IIpo6nemui nuTaHHA y 3actocyBanHi usinbaoro i Tocmogapcbkoro kopekcis Ykpa-
iun / 3a pep. A. I fIpemu, B. I. Porans. - K., 2005. - C. 60.
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HUX B YCTAaHOBJICHOMY 3aKOHO/IaBCTBOM HOPSIIKY IOPUIMYHHUX OCi0 He3a-
JISKHO BiJ| iX oprasizaiiifHo-npaBoBoi Gopmu Ta GOPMH BIACHOCTI, SIKi
MIPOBaAATH FOCHOAAPCHKY IiSUIbHICTD, KPIM OpraHiB AEp>KaBHOI BIaaU Ta
OpTaHiB MiCIIEBOTO CaMOBPSIyBaHHSI, a TAKOXK (Di3MYHUX 0Ci10 — CyO €KTIB
HIAIPUEMHHUIIBKOT TisIbHOCTI. A 3akoH Ykpainu «IIpo ocBiTy» Harosoiye
y cT. 15 mpo BiAMIOBIHICTH JepKaBHUM CTaHIapTaM caMe OCBITHIX MTOCIYT,
SIK1 HQIAI0ThCS TAKOXK JIEPKaBHUMH 3aKJIalaMH OCBITH, 110 (PIHAHCYIOTHCS
3 Orokety. [Ipu bOMY OCBITHI MOCIYT'¥M MalOTh I[IHOBY BU3HAYCHICTb,
Yy TOMY YHCIIi TpU O€30TUIaTHOMY HaBYaHHI, KOJIM JIep’KaBa BiIIKOOBYE
BHUTpPATH 3aKJIaJy OCBITH. YCI BIIHOCHHH MiX 3aKJIaZIOM OCBITH Ta 3aMOB-
HUKaMH OCBITHIX ITOCITYT O(DOPMITIOIOTHCS IIISIXOM JIOTOBIPHUX 3000B’s13aHb.
Cxorka cuTyarlist Bif0yBaeThCst y cepi OXOPOHH 370pOB’ s, 3aKIan 0XOpOo-
HU, 30KpeMa JIiKyBaJIbHO-NPOQINaKTHUHI 3aKiIagu, 1o GiHAHCYIOTHCS
3 OIOIDKETY, HaJIat0Th SIK IUIaTHI, TaK i 0e3oruiarHi nociayru. [pu npomy npu
Ha/laHHI 0€30IIIaTHUX MEJUYHHX HOCIYT JiepkKaBa 000B’I3KOBO BiAILIKOI0-
By€ BUTparu. Pi3HUIA NUILIe B TOMY, 1110 HAJaHHSI OCBITHIX MOCIYT Cylpo-
BOJIKYETBCS OUIBIN PETEILHUM HOPMAaTHBHUM 3a0e3medeHHs M. ToOTo cepen
OIODKETHUX YCTaHOB HEOOXITHO BiAPI3HATH HE JIHIIE HETOCMOIaPIO0di
Cy0’€KTH Y BUIVISLIII OPTaHiB JIepyKaBHOI BIaJd Ta MICLIEBOTO CaMOBpSIAY-
BaHHJ, a i Cy0’€KTH HEKOMEPIIITHOTO rOCTIO/IapIOBaHHS, 110 (hIHAHCYIOTHCS
3 OIOIKETY.

OCHOBHUM 1 IOCTIHHUM Ccepe]l BUJIB BITACHUX HAIXOIKECHb OFOJKETHIX
ycranoB € (4. 15 cr. 2 BK) komty, oTpuMani B yCTaHOBJICHOMY MOPSIKY
OIOIKEeTHUMHM YCTAaHOBAMU SIK IJIaTa 3a HaJaHHs [10CITYT, BAKOHAHHS POOIT.
Pa3zom 3 TuM cnig mam’sTaty, oo JKepesnoM (iHaHCYBaHHS OIOIKETHOT
YCTAHOBH €, 30KpeMa, TPAHTH, JapyHKH Ta OJIarojiiHi BHECKH, a TAKOX
KOIIITH BiJ] pealizallii B yCTAHOBICHOMY TOPSIIKY TIPOAYKITiT M MaifHa Ta
=101 AisbHOCTI. Bigmosigno 1o ct. 157 1K (1. 157.15) Tepmin «deporcas-
HI nocayeuy CIiJ PO3YMITH sIK Oy/b-sIKi IJIATHI TOCIYTH, 000B’A3KOBICTh
OTPHUMAaHHS SIKUX BCTAHOBJIIOETHCS 3aKOHOAABCTBOM Ta SIKi HalatoThes ¢i-
3UYHUM YH IOPUANYHUM 0c00aM OopraHamMy BUKOHABUOI BIaId, OpraHaMu
MICIICBOTO CAMOBPSIIyBaHHSI Ta CTBOPEHHMH HUMH YCTaHOBAMH 1 OpraHi-
3aIlisiMH, 10 YTPUMYIOTHCS 32 paXyHOK KOIITIB BiIMOBITHUX OrOxkeTiB. [lo
PO3YMiHHS TepMiHa «JIepKaBHi MOCIYTH» HE BKIIOYAIOTHCS TOAATKH, 300pH
(00O0B’SI3KOBI TLIATEXK).

Y 11poMy KOHTEKCTI IikaBUMH € Taki BuMoru bK Ykpainu, 3okpema 1. 38
CT. 2, SIKUW BCTAHOBIIIOE, 1[0 «OJAEPKYBauy OIOMKETHUX KOIITIB» — II€
Cy0’€KT roCroapoBaHHs, IPOMaJIChKa UM IHIIA OpraHi3allis, sika He Mae
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cratycy OIOPKETHOT yCTaHOBH, YIIOBHOBa)KEHA POMOPSIHUKOM OFOIPKETHHX
KOILITIB Ha 3/1IHCHEHHS 3aX0/IiB, Mepea0aueHUX OIOKETHOO MPOTrPaMoro,
Ta OTPUMYE Ha X BUKOHAHHS KOLITH OIOIKETY.

Takox craHoBUTH iHTepec Taka aedininis (m. 12 ct. 2 BK), sk «Oto-
JOKETHI YCTaHOBU» — OPTraHM JepKaBHOT BJIaJd, OpTaHU MiCLEBOTO
CaMOBPSIIyBaHHs, a TAKOXK OpraHi3alii, CTBOPEH1 HUMHU Y BCTAHOBJICHO-
My TOPSIIKY, 110 MOBHICTIO YTPUMYIOTBCS 32 paxyHOK BiAMOBIIHO Aep-
JKABHOTO OFOJDKETY YU MICIIEBOTr0 OKOKETY. BIo/pkeTHI yCTaHOBH € He-
MPUOYTKOBHMH.

AJie mopsiz 3 OCHOBHUM OIOKETHUM (DiHAHCYBaHHSIM OIO/PKETHI ycTa-
HOBH MOXKYTh MaTH 1 BJIaCHI HaJIXO/PKEHHS, JI0 SIKUX HaJIeKarh 1 1Jara 3a
MOCIYTH, a TAKOXK KOLITH BiJ peasizalii B yCTaHOBICHOMY HOPSIIKY IIPO-
JYKINi Y¥ MaliHa Ta iHIIO1 AiSUTBHOCTI.

3 11bOT0 TIPUBOJTY BUHHKAE 3aITUTAHHS, HAITPHUKIIAJI, Y4 MOJKHA BBAKATH
oJlep KyBadaMy OIOKETHUX KOIITIB JAepkaBHI 3aKIJIaId OCBITH a00 JepikaB-
Hi Ta KOMyHaJbHi JIKYBaJIbHO-IPO(IIAKTHYHI 3aKIa/H, SKi X04a 1 31iHCHIO-
I0Th TOCIOJIAPCHKY ISTBHICTD, Y TOH K€ 4ac yTPUMYIOThCS 32 PaXyHOK
JIep>KaBHOTO OIOIDKETY, 3aKjIaJd OCBITH 3 METOI0 BUKOHAHHS AEP’KaBHOIO
3aMOBJICHHSI B YaCTHHI HaJaHHA OCBITHIX MOCIYT, a JiKyBaJbHO-
npodUIaKTHYHI 3aKJIa/d 3 METOI HaJlaHHs 0e30IIaTHOT MEAMYHOT A0I0-
MorH B Mexax cT. 49 Koncrurymii Ykpainu?

VY upomy KoHTeKCTi cT. 22 BK BH3Hauae, 110 po3MopsAHUK OIOIKETHIX
KOIITIB MOXE YIIOBHOB)XUTH OJICpKyBaua OOJDKETHHX KOIITIB HA BUKO-
HaHHA 3aX0JiB, epe0aueHNX OIOIKETHOIO MPOrpaMolo, Ta HaJaTi oMy
Koty OroKeTy (Ha OE3MOBOPOTHIN UM MOBOPOTHIN OCHOBI) y MeKax Bij-
MOBIIHUX OIOKETHUX acurHyBaHb. OJiep)KyBad OIOJKETHUX KOILTIB BH-
KOPUCTOBYE TaKi KOLITH Ha MiJCTaBi MJaHYy BUKOPUCTAHHS OIOIKETHHX
KOIIITIB, IO MICTUTh PO3MOLI OFOJKETHUX aCUTHYBaHb, 3aTBEPKCHIX
y KOIITOPHCI IIOTO PO3MOPSIHUKA OIO/KeTHHX KomTiB. Kpurepii Bu3Ha-
YeHHS OJIepKyBava OIO/KETHUX KOIITIB BCTAaHOBIIOIOThHCS KabineTom Mi-
HiCTpiB YKpaiHu 3 ypaxyBaHHSIM HanpsIMiB, JOCBIY 1 pe3yNbTaTiB JIisIb-
HOCTi, piHAHCOBO-EKOHOMIYHOTO OOTIPYHTYBAaHHSI BUKOHAHHS 32XO0JIiB
OIOIKETHOI MPOrpaMu Ta 3aCTOCYBaHHS JOTOBIPHUX YMOB.

Be3ymoBHO, BHIIE3a3HauEH] 3aKIaan, M0 (piHAHCYIOTBHCS 3 OIOIKETY,
MOBUHHI JIe-FOpe BBKATHCS JIHMIIE OJIEPKyBadyaMH OOJUKETHUX KOIITIB,
3 000B’I3KOBOIO BTPATOIO CTATyCy OIOMKETHUX YCTAaHOB 3 METOIO 3/1HCHEH-
Hsl HEKOMEPIIITHOTO TOCIoJapiOBaHHs 32 BIAMOBIAHUMHU TOTOBOPAMH 32
Jiep>KaBHUM 3aMOBIICHHSIM.
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I3 nux migcrtaB HEOOXiTHO BiJI3HAYUTH, IO HETOCIOAAPIOYUM
Cy0’eKTOM TyOIIiYHOTO TIpaBa € IOpUANIHA 0c00a, 1o (PiHAHCYETHCS 3 OF0-
JDKETY, OCHOBHOIO O3HAKOIO SIKOT € IMyOsiuHa (QyHKILis, JisUTBHICTD SIKOT U
BUKOHAHHI CBO€1 OCHOBHOI MisUTBHOCTI, Y TOMY YHCJIi MIJISIXOM HaTaHHS
JICpKaBHUX TIOCIYT, CIIPSMOBaHA Ha CTBOPEHHSI Ta IMiITPUMKY HEOOXiTHUX
MarepiabHO-TEXHITHUX YMOB i1 (QyHKITIOHYBaHHS, 110 3TIHCHIOETHCS 3a
abo 0e3 yuacTi cy0’€KTIB TOCIIONapioBaHHs 1 € HOro rocrnonap4uM 3ades-
MeYeHHsIM .

TaxuM 4YMHOM, HisUIBHICTH YYAaCHUKIB MPaBOBITHOCUH y cepi roc-
MOJMAapPIOBAHHS XapaKTEPU3YETHCS BIMOBITHUMH O3HAKAMHM HIOO TOC-
MOAaPChKOT AisNIBHOCTI, Ki 3aJIMIIAIOTHCS HE3MIHHUMU, HE3BAXKAKOUU
Ha cipoOy HiBETIOBaHHS 03HAK TOCIMOAAPCHKOI TiSITBHOCTI MMOJATKOBHM
3aKOHOJIABCTBOM. AJie MUTAaHHA KBasidikawii cy0’eKTiB rocrnonapoBaH-
HsI TOTpeOy€e OIMBII YiTKOTO BU3HAYCHHSI, 30KpeMa Cy0’ €KTiB HEKOMEP-
LIIHOTO TOCIIOIaPIOBAHHS Ta HETOCIOIAPIOI0YUX Cy0’ €KTIB SIK IOPUINY-
HEX 0ci0. [ToTpedye OUIBIT TITKOTO PO3MEKYBAHHS MisUTHHICTD (Di3UIHUX
0ci0 — mignpuemIliB Ta Gi3UYHUX 0Ci0, M0 3aiMAIOTHCS HE3aJISKHOIO
npodeciitHo0 MiSTBHICTIO, AKi (AaKTUIHO MTOBUHHI MaTH CTaTyC HEroc-
MOJAPIOIOYMX CYO’€KTIB, ajie ACsIKi 03HAKH IX MisNIBHOCTI y CYKyMHOCTI
3 HEOOX1THICTIO OTPUMAHHS IS 3MIMCHEHHSI TaKo1 MisUTbHOCTI CITeIianb-
HUX JI03BOJIIB Ta CepTU(IKaTIiB MOXKE MiJAaTH CyMHIBY HasiBHICTb BiAMO-
BiZTHOTO CTaTycCy.

3a3HaueHe CTaBUTH HA METI BHECEHHS BiAnoBiaHux 3Mid 10 'K mono
periaMeHTyBaHHS TisTTbHOCTI (Qi3MIHUX 0Ci0, SKa MOJIITaE y MPOIaXKy BH-
pobneHnX, iepepoOIICHUX Ta KYIUICHHX PEYei, TOBapiB, a TAKOXK BUPOILICHUX
Y TiICOOHOMY TOCTIOZAPCTBI, IO HE TiIATaI0Th AepKaBHIN peecTparlii Sk
(i3nuH1 0cOOU — TIATTPHEMILI.

[ToTpebye Takok IPUBEACHHS Y BiATIOBITHICTE 13 BUMOTaMH 3aKOHOAB-
CTBa JIISUTBHICTh TAKUX YYACHUKIB IOCIOJAPChKUX BiJIHOCHH, SIK JIepKaBHI
Ta KOMYHAJIbHI HaBYAJIbHI 3aKJIaQM OCBITH Ta JIIKYBaJIbHO-TIPOMITaKTHIHI
3aKJIaJIu, SIKi Ha ChOTOJIHI (PAKTUYHO € Ofiep KyBayaMu OFOJKETHUX KOIIITIB,
1o ¥ 30iraeThes 3 iX PakTUIHUM CTaTycoM Cy0’€KTiB rOCTIOapIOBaHHS,
1 SIKi HA CHOTOHI TIPOJIOBKYIOTh MPAIIOBATH K OFOKETHI YCTaHOBH, 1110
cyrepeduTsh BuMoraM bK. YcyHeHHs 3a3HaueH01 TpoOJIeMu MOYKITHBE depes
odimiliHe OPOPMIICHHS TOTOBIPHHUX BiTHOCHH IIO/I0 BiJIIIOBITHOTO JAEPKaB-
HOTO 3aMOBJICHHS.

! TTamkoB B. M. IIpo6emu rocrofapcbKo-IpaBoBoro 3abesnedeHHs BiTHOCKH Y cdepi
OXOPOHM 3[J0POB’A : [INC. ... [-pa I0pyj. HayK : 12.00.04 / Biramiit Muxaitnosnd Ilamkos. —
X.,2010. - C.116-117.
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MMamkoB B. leATe/IbHOCTH Cy0OLEKTOB X03s/iCTBOBaHUSI KaK 00bEKT Mpa-
BOBOTI'0 PeryJiMpoBaHus: npoodjemMa Kpajaupukanuu

B crarbe uccnenyrorces npooiaeMbl JesITeIbHOCTH CYOhEKTOB X035HICTBOBAHUS
KaK 00BEKTOB IIPAaBOBOTO PETYIHPOBAaHUS B KOHTeKcTe Hamorosoro xomekca
YKpauHbI 1 HOBOU peaKkIiy BIOKeTHOTO Kojiekca YKPauHBI, U B ’TOM OTHOIIICHUH
MPOOIEMBI pa3TpaHUYEHIS HEKOMMEPUYECKUX CYOBEKTOB X03IHCTBOBAHMS U HE-
XO3SICTBYIOIIMX CYOBEKTOB.

Knrouegwle cnoea: Xo3siicTBEHHAs JESITEIbHOCTb, OCHOBHAS I€ATEIBHOCTD,
He3aBHcHUMas IPO(ECCUOHAIBHAS ICATEIBHOCTh, HEKOMMEPUYCCKUH CYOBEKT XO-
3SICTBOBAHUS, HEXO3SICTBYIOIIHIA CYOBEKT.

Pashkov V. Activity of the economic players as the object of legal regulation:
problem of qualification

The article explores the problems of activity of the economic players as the
objects of legal regulation in context of the Tax code of Ukraine and the new version
of the Budget code of Ukraine. In this relation, the article also explores the problems
of delimitation of the non-commercial economic players and the non-economical
subjects.

Keywords: business activity, main activity, independent professional activity,
noncommercial economic players, non-economical subject.
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PUHOK mMpaHcnopmHux Noc/1ye: NOHAMMS, y4acHUKU ma 06’ekmu A. Mameeesa

VK 346.54 A. Mameeeaa, Buennii cexperap HJI mpa-
BOBOTO 3a0e3IeyeHHsI iIHHOBAI[iTHOTO PO3-
BuTtky HAIIpH Ykpainu, kaHgupaat mopu-
OVYHUX HAYK

PUHOK TPaHCIIOPTHUX MOCTYT: MOHATTS, Y4aCHUKI
Ta 00’ €EKTN

HesBakatoun Ha Te 10 «PUHOK» € OHIEI0 3 HAMOIBII Y)KUBAaHHUX Ka-
TEropiii B eKOHOMIIII Ta TOCIIOAApIOBaHHI, I TepMiH Mae 6e37114 pi3HO-
MaHITHUX BU3HA4Y€Hb K y HalllOHAJBbHIN, TaK 1 B 3apyOikHil Haywi. [Ipore
€JIMHOTO MIAXOMY JI0 PO3YMIHHSI pUHKY TaK i He BUPOOJICHO.

Y HalnpUMITHBHIIIOMY PO3yMiHHI PHHOK — II€ MicCIIe, J€ 3M1HCHIOETh-
sl MacoBHi ToBapHHiA 00MiH'. OUEBHIHUM € TOM (aKT, 1110 Ha Cy4aCHOMY
eTari PO3BUTKY 3ac00iB KOMYyHIiKaIlii, 30kpeMa, OIHUPEHHSIM TOPTiBIIi TO-
Bapamu 4yepe3 [HTepHer, norpeda y «(pisudyHOMY» iCHYBaHHI MiCLsl TOPTiB-
JIi SIK TAKOTO TIPAKTHYHO Bimaia.

Sxmo npoaHaTizyBaTH OCHOBHI MIJXOIU 10 PO3YMiHHSI PHHKY, TO iX
MOYKHAa YMOBHO PO3IOJIIUTH Ha IPYITH 32 TAKUMH KPUTEPISIMU: 32 Cy0’ €K-
TaMH, 3a 00’ €KTaMH, SIK B3a€EMOBITHOCHHH, SIK MEXaHi3M peai3allii Ta mii
CKOHOMIYHHX 3aKOHIB”. 30KpeMa, BYCHUMH MTPOTIOHYIOTHCS TaKi BU3HAYCH-
HS PUHKY: 1) pUHOK — II¢ OpraHi3arii, IHCTUTYTH, III0 BHKOPHCTOBYIOTHCS
JIIOIBMH JUJIsI TOPTiBIli; 2) pUHOK — II€ CYKYITHICTb MOKYMLiB (iCHYIOUHMX Ta
MOTEHIIHHUX) a00 K CYKYIHICTh MPOAABIIIB; 3) pUHOK — 1€ CBOEPIIHUN
MEXaHi3M, 3 JOIIOMOT'0IO SIKOT'O 3[1iCHIOIOTHCSI KOHTAKTH Mi>K BUPOOHUKaMHU
1 CHOXKMBaYaMH TOBApIB i3 B3a€EMOY3TOJIKEHHSIM 1X IHTePECiB; 4) pUHOK — IIe
CYKYITHICTh Pi3HOMaHITHUX BiJHOCHH MK TIPOMABIISIMU Ta MOKYTIISIMH
(a TakoXX MK CAaMHUMH MOKYTLSIMU Ta CAMHUMH MIPOAABISIMH) 3 IPUBOLLY
00MiHYy TOBapaMmH; 5) pUHOK — II€ CUCTEMa TOBAPHO-TPOILIOBHX BIHOCHH
13 MEXaHI3MOM BUTBHOTO I[iIHOYTBOPEHHS, 3 BUTLHUM ITiIITPUEMHHUIITBOM Ha
Mi/ICTaBi eKOHOMIYHOI CAMOCTIMHOCTI, PIBHONPAB’ s Ta KOHKYPEHIIi1 Cy0’ €KTiB
rocrioiaproBatHs y 00poTh0i 3a CrioXKrBaya.

! TuB.: Yepkacos I. V1. PeIHOK: perynmmpoBaHue pbIHKa : y4e6. mocobue i1 By3oB /
I. V1. Yepkacos. - M., 2004. - C. 14 (Cepus «IIpocdeccruoHanbHblil yueOHNK: «KOHOMUKA»);
Kpynka M. I. OcroBu exonoMiunoi Teopii [migpyunnx] / M. I. Kpynxka, II. I. Octposepx,
C. K. Pesepuyk. - K., 2001. - C. 103.

? Tns.: Kosbipes B. M. OcHoBbI coBpeMeHHOIT akoHOMuKM / Kosbipes B. M. - M., 2001. -
C. 16; Yepxacos I. V1. PriHOK: perynupoBaHue peiHKa : yue6. mocobue ms Bysos / L. V1. Yep-
KacoB. — M., 2004. — 222 c. (Cepus «IIpodeccuonanbhblil yueOHUK: «IKOHOMMKar). — C. 125;
Kpynka M. I. OcaoBu ekoHoMiuHOI Teopil [migpyunux] / M. I. Kpynka, II. I. OcTposepx,
C. K. Pesepuyk. - K., 2001. - C. 87.
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K. B. MacnsieBa cnpaBeasinBO 3a3Hayae, 10 3MICT MOHATTS «PUHOK»
CJIiJT IOTIOBHUTH TAKOK BAXKJIMBOIO O3HAKOIO, SIK HEOOXIHICTh JIEPIKABHOTO
peryntoBaHHs. HaykoBellb BU3HaUae PUHOK SIK «cepy eKOHOMIUYHUX
3B’SI3KIB, SIKI BHHUKAKOTh MIXK Cy0’€KTaMH PUHKOBUX BITHOCHH 13 IPUBOY
BUTOTOBJICHHS Ta peaiizallii NpoAyKIii, BAKOHAHHS poOIT 1 HaJJaHHS OCITyT
IIUTSTXOM TTOTOJKEHHS IiHH, 1 PETYITIOIOTHCS AEPKABOIO» .

Binpasy HeoOXiaHO 3a3HAYNTH, 10 B YKPATHCHKOMY 3aKOHOIABCTBI BH-
3HAUEHHS PUHKY TPAaHCIIOPTHUX Hocayr Hemae. IIpore € Bu3HaueHHs (HOH-
JOBOT'O PUHKY, PUHKY 3€pHa, a TAKOXX pUHKY (piHaHcOBHMX mocnuyr. Taxk,
BiIMOBiIHO 110 cT. 2 3akoHy YKpainu ,,IIpo minHi nanepu ta GOHIOBUN
puHOK” Big 23 motoro 2006 p. Ne 3480-1V dhonnoBuii puHOK (PUHOK LIHHUX
namnepiB) BU3HAYAETHCS K CYKYIHICTh YYaCHUKIB (DOHIOBOTO PUHKY Ta
MPaBOBIAHOCHH MK HUMH IOJ0 PO3MiLIeHHs, 00Iry Ta 00Ky HiHHHX
marepis i moxigHux (aepuBaruBiB)’. Crarrero 1 m. 23 3akony Yipainu «I1po
3epHO Ta PUHOK 3epHa B Ykpaini» Bix 4 mumas 2002 p. Ne 37-1V nependa-
YEHO, 10 PUHOK 3€pHA — CUCTEMa TOBAPHO-TPOIIOBUX BiTHOCHH, 110 BH-
HUKAIOTh MIX Horo cy0’eKkTamu B mpoleci BAPOOHUIITBA, 30epiranHs,
TOPTiBII Ta BAKOPUCTAHHS 3epHA Ha 3acajax BUTbHOT KOHKYPEHIIii, BITbHO-
ro BUOOpPY HampsIMIB peaizallii 3epHa Ta BU3HAUCHHS ITiH, a TAKOXK JepKaB-
HOTO KOHTPOJTIO 32 HOTO sIKiCTIO Ta 30epiranusam®. A myHKT 6 cT. 1 3akoHy
VYkpainu «[Ipo dinancoBi mocnayru Ta nepKaBHE PETYNIOBaHHS PUHKIB
¢inancoBux nocuyr» Big 12 nunas 2001 p. Ne 2664-111 Bu3Hauae puHKH
(hiHaHCOBUX MOCIYT K cepy AiSUIBHOCTI yYaCHUKIB PUHKIB (hJiHAHCOBHUX
MOCITYT 13 METOKO HaJaHHS Ta CHOKUBAHHS MEBHUX (PIHAHCOBUX MOCIYT",

[IpoananizyBaBIH 11i BU3HAYCHHS, YiTKO BUIHO, IO €THOCTI y pO3y-
MiHHI PHHKY SIK FOPHIMYHOI KaTeropii Hemae, MiX0au 10 HOro po3yMiHHS
€ pI3HUMHU, a 1HOJ1 i MPSIMO MPOTHIICKHUMHU: PUHOK PO3YMI€ETHCS SIK CY-
KYIHICTh YYaCHUKIB Ta PaBOBIIHOCHH, a00 CHCTEMa TOBAPHO-TPOIIOBHX
BiIHOCHH, a00 cdepa aisbHOCTI yuacHUKiB. OJTHAK ycCi 1li BU3HAUEHHS
BKa3yIOTh Ha OAHY CIIbHY PUCY — HasBHICTh IEBHUX BiTHOCHH MIX ydac-
HUKaMH.

! Macnsesa K. B. Tocmogapcpko-npaBoBe 3a6e3nedeHHs QYHKIIIOHYBaHHA PUHKY Gi-
HAaHCOBMX NOCIYT Ykpainu : moHorpadis / K. B. Macnsesa. - X, 2010. - C. 12.

? IIpo wiHHi mamepy Ta GOHAOBIII pUHOK : 3aKoH YKpainu Bix 23.02.2006 p. Ne 3480-1V //
Bigom. Bepxos. Pagu Ykpainu. — 2006. — Ne 31. — Cr. 268. - C. 12.

* TIpo 3epHO Ta PUHOK 3epHa B YKpaiHi : 3akoH YKpainnm Bix 04.07.2002 p. Ne 37-1V //
Bimom. Bepxos. Pagu Ykpainn. — 2002. — Ne 35. — Cr. 258.

* ITpo diHaHCOBI MOCTYTH Ta Aep>KaBHEe PETryIIOBaHHA PUHKIB (piHAHCOBUX MOCTYT :
3akoHn Ykpainn i 12.07.2001 p. Ne 2664-I11 // Binom. Bepxos. Pagu Ykpainn. — 2002. -
Nel.-Cr 1.
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B. I. Cemuunk Bu3Ha4yae arpapHuil puHOK SIK c(epy TOBapHOTO OOMiHY,
SIKUH 31MCHIOETHCS. MIXK TIPOJIABIISIMU 1 TTOKYIIISIMU, SIK TOBAPOOOMIH, 1110
BHUHUKAE 32 pe3yJbTaTaMHi TOBAPOBUPOOHMIITBA B YCTAHOBICHUX MICIISIX,
(dbopMax MIISXOM YKJIaJeHHS 1 BAKOHAHHS IOTOBOPIB KYIiBIi-ITPOAAKY,
IHIIMX [UBUIBHO-TIPABOBUX MPABOYHHIB Ha JIOOPOBUIBHUX Y3TOKEHUX
YMOBaX 1 32 BIATIOBITHUMH I[iIHAMH Ta BOJICBUSBICHHS MPOAABIIIB 1 TOKYTI-
uis'. }O. €. AtamaHOBa, BU3HAYAIOUN CYTHICTh MOHSATTS «IHHOBAI[IHHUN
PUHOK», PO3TIIa€ OCTaHHIHN sIK 0coOnmmBy chepy oOMiHy 00’ €KTaMu iHTe-
JIEKTYaJIbHOI BIIACHOCTI Ta IHHOBAIlIHHUMHU MPOAYKTaMH 1 CYKyTTHICTh Bifl-
HOCHH, sIKi ITpH IIboMY cKJagatoThes’. O. M. JIaBuTioK, po3nisiaroun pPUHOK
TEXHOJIOT1} BU3HAYa€ OCTaHHIN K CTPYKTYpOBaHY CHCTEMY, siKa CKiIaja-
€TBHCSI 3 TAKUX EJIEMEHTIB: Cy0’ €KTH (YYaCHUKH) PHHKY TEXHOJIOT1H, 00’ €KTH
PUHKOBHX BiTHOCHH (0e3mocepeIHbO TEXHOIOTIS UM 11 CKIIa0Bl YaCTHUHH,
€JIEMEHTH ), BITHOCUHH, IO CKJIAAAIOTHCSI MK Cy0’ €KTaMH 3 MPHUBOJY Iie-
penadi 00’€ekTiB (BIIHOCHUHU, MOB’s13aH1 3 HASBHICTIO «TEXHOJIOTTYHOTOY
MOIUTY, T4 BIJIHOCHHHU, OB’ s3aH1 3 TEXHOJOTIYHOI MPOTO3UIII€I0), Ta
JeprkaBa B 0001 YITOBHOBAKEHHMX OpraHiB>,

[1ig cy0’exTamMu pUHKY pO3yMIIOTh Y9aCHUKIB TOBAPHOTO 0OMIHY, TOO-
TO MPOMABIIIB Ta MOKYTIIIB, IKi MOXYTh OyTH SK 1HAWUBIIYaTbHUMH, TaK
i konekTuBHUMH. OO’ €KTaMH pUHKY B €KOHOMIYHOMY CEHCi € pi3HOMaHITHI
ToBapy. BoHM MaloTh J1Bi OCHOBHI BIIACTHBOCTI: CIIOXKHBUY BapTiCTh (KO-
PHUCHICTB IJIs TIOKYTIIISI) T2 BapTicTh (BTiJIEHA B TOBapi CYCHIBEHO HEOOXiT-
Ha abcTpakTHa mpars). BigHOCUHY, M0 CKIAAI0THCA MiXK Cy0’ €KTaMu
PHHKY 3 IPUBOJY HOTO 00’€KTIB, y IIJIOMY BUPI3HSIOTHCS MOXIJHUM XapaK-
TEPOM, OCKINIBKM CyTTEBO 3aJI€KaTh Bi cdepu BUPOOHUITBA Ta cepu
po3moziny ToBapis®.

[IpoanasnizyBaBiiu yci 11i BU3HAUCHHS PUHKIB, CJI1JI BUJIIJIUTA OCHOBHI
03HaKH Oy/Ib-SIKOTO PUHKY: a) HassBHICTh MOKYIIIIB Ta MPOJABIIiB TOBAPIB,
poOiT 200 TIOCIYT, a TAKOX MMOCEPEHUKIB Mi’K HUMH; 0) HAsBHICTh YiTKOTO
npeaMeTa KymiBIi-IIpoaxy — 1€ MOXKYTh OyTH TOBapH, poOoTH abo mo-
CIIyTH, TOOTO T€, 3 MPUBOAY YOTO CKJIATAOTHCS BITHOCHHH MiX TIPOIABIIS-
MU Ta MOKYIIISIMHU Ha KOHKPETHOMY PHHKY; B) JUIsl €PEeKTHBHOTO (PYHKITIO-
HYBaHHS PUHKY HEOOX1/IHEe BTpyUYaHHs Aep>KaBH, TOMY HasiBHICTb BJIaJHOTO,

! OprasisaniifHo-IIpaBOBi 3acajin PO3BUTKY arpapHOro i 3eMe/IbHOTO PUHKIB B YKpaiHi :
MoHorpadis / 3a pep. B. I. Cemunxa. - K., 2005. - C. 22.

* Aramanosa 0. €. Tocnogapcbko-npaBoBe 3a0e3Ie4eHHs iHHOBAIiTHOI MOMITUKY
mepxxaBu : MoHorpadis / 0. €. Aramanosa. — X., 2008. - C. 99.

? TaBuptok O. M. TexHomoris AK 06’€KT TOCIOAAPChKO-TIPABOBOTO PETYITIOBAHHA
moHorpadis / O. M. TaBupiok. - X, 2010. — C. 141-142.

* Tam camo. - C. 12.
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IMIIEpaTUBHOTO PEryIIOI0UOr0 BIUIMBY B JESKUX MUTAHHAX 3a0€3MeueHHS
(GyHKIIOHYBaHHS] KOHKPETHOTO PUHKY — HEBiJ'€MHA YaCTHHA PUHKY.

He MoxHa MOTOANTHCS 3 BU3BHAYCHHSIM PHHKY Y IPABOBOMY aCIEKTi SIK
cdepu IisITLHOCTI YM CYKYITHOCTI y4acHUKIB. PHHOK — 1€ mepi 3a Bce
CHCTEMA CKJIQJHUX BIIHOCHH MIXK CITO’)KMBAaYaMH 1 TIPOIABISIMH, TIOCEPE]-
HUKAMH 1 IPOJIABIISIMH, TIOCEPETHIUKAMH 1 CIIOKUBAYAMU, TIPOIABIISIMH MiXK
c00010, a TAKOXK CHCTEMa BITHOCHH MiX ycCiMa IIUMH Cy0’€KTaMH Ta Jep-
KaBoIo.

PuHOK ke TpaHCHOPTHUX MOCIYT XapaKTepU3y€eThCsl HAsIBHICTIO 0CO-
OnmuBUX Cy0’€ekTiB. Jl0 HUX CIi/T BITHECTH CIIOXKUBAYIB TTOCTYT — MaCaXKU-
PiB, BIIaCHMKIB Oarax<y Ta BaHT2)KOBJIACHHKIB, a TAKOX Cy0’€KTiB, SIKi Ha-
Jaf0Th 1l MOCIYTH — MEPEeBi3HUKIB Ta eKCIIeNUTOpiB. Baxknuy poib cepen
YYacCHHUKIB PUHKY TPAHCIIOPTHUX MOCIYT BiIrparoTh OpraHu AepKaBHOT
BJIQJIM Ta MICLIEBOTO CAMOBPSIyBaHHsI, SIKi 3/[IHCHIOIOThH (DYHKIIIT JepiKaB-
HOTO PEryIIOBaHHS Ta KOHTPOJIO 32 yYaCHUKAMHU PUHKY TPaHCHOPTHHX
MOCTYT, 8 TAKOXK YYACHHUKH, sIKi HaJ[al0Th JJONOMIKHI TPaHCIIOPTHI TOCITyTH
(cepBicHe 00CITyrOByBaHHSI TPAHCIIOPTHHUX 3ac00iB, 30epiraHHs, CKIamy-
BaHHS, MAKyBaHHS BaHTaXy TOIIO). YCi Ii YYaCHUKH PUHKY BCTYHaIOTh
y TIEBHI TPYITH MPABOBITHOCHH, SKi, BPaXOBYIOUH CTpaTETidyHEe 3HAYCHHS
TPAHCIIOPTHOTO PUHKY, MAlOTh OyTH 3aKpillieHi Ha 3aKOHOAABIOMY PiBHI.

PuHOK TpaHCIIOPTHUX MOCIYT YKpaiHU XapaKTepHU3yeThCs! HasIBHICTIO
BCiX BHJIB TPAHCIIOPTY, X B3a€EMOJIi€I0, HASBHICTIO TPAHCIIOPTHOI iH(pa-
CTPYKTYpH. BaXITMBUM NUTaHHSM € TAKOX TEPUTOPIs, HA SIKY MOLIUPIOETh-
Csl «/1isD» PUHKY TPAHCIIOPTHUX MOCIYT. 3 0HOTO OOKY, HalliOHAJIbBHUI PUHOK
TPaHCIIOPTHUX MOCITYT MOBUHEH MOLUIMPIOBATUCS JIUILIE HA TEPUTOPit0 YKpa-
HU; 3 APYTOro — /10 CKJIa Iy MOHSTTS PUHKY TPAHCIOPTHUX IMOCIYT BXOISTh
1 MOCITYTH 3 MIXKHAPOAHOTO MEPEeBE3EHHS MacaxHupiB, Oaraxy, BaHTaxYy.
[IpoTe, Ha HamTy yMKY, BCE 5K TAKW 332 TEPUTOPIAILHOIO O3HAKOI PHHOK
TPAHCHOPTHHUX MOCITYT (HAI[lOHAIBHUH ) TTOMINPIOETHCS JIUIIE Ha TEPUTOPIIO
VYkpaian. SKIo 31iHCHIOI0TECS MIXKHAPOIHI TIEpEBE3eHHS, TO YKPaTHCHKHUN
NEPEeBI3HUK, BUDKDKAIOUH 33 KOPAOH, 3a3HA€ «BIUIUBY» PUHKY TPAHCIOPT-
HUX MTOCIYT 1HIIOT KpaiHH.

OO0’eKTOM KyHiBIi-NPOAAXKY HA PUHKY TPAHCHOPTHHUX MOCIYT € TPaH-
CIOPTHI MOCIYTH — 1€ MEPLI 32 BCE MOCIYTU 3 MIEPEBE3CHHS MacaXupiB,
Oaraky Ta BaHTa)XXy 3a BCTAHOBJICHMMH MapipyTamu. [Ipu upomy mMarors-
csl Ha yBa3i MepeBe3eHHs SIK BHYTPIIIHbOACPKABHI, TaK 1 MIXKHAPO/IHI,
a TaKOX TaKWi 0COOIMBHI BUJ MEpeBe3eHb, K TPaH3UT. SKio paHimie
«TIPOLYKII€I0» TPAHCTIOPTY BBAXKAJIOCS BIACHE CaMe TIEPEBE3CHHSI, 1110 BU-
MIpIOBAJIOCH TAKMMH BEITMUMHAMH, SIK OOCSITH MIepeBe3eHb, BAHTAKO00IT 1 T. 1.,
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TO y CHOTOJHIIIHIX PUHKOBHUX YMOBaX Ha MepLIe MiCLie BUXOAATh KIOCITYTH,
110, SIK 1 Oy/b-SIKMI TOBap, MaIOTh OyTH HaJICKHOI SKOCTI.

Cuif 3BepHYTHCS 0 3aKOHOAABYOTO BU3HAYCHHS TEPMiHA «TPAHCIIOPT-
Hi mocyrmy. J{esiki HopMaTHBHO-TIPABOBI aKTH MICTATH MOHSTTS HE «TPaH-
CIIOPTHA MOCIYTay, a, HAIPUKIIA, KIIOCIYTa 3 IEPEBE3CHHS», SIKi € PIBHO-
3HAYHUMH Ha TYMKY 3aKOHOMABIL. Tak, 3akoH Ykpainu «IIpo aBroMoOibHII
TPAHCIIOPT» BU3HAYAE NOCY2Y 3 NEPEBE3CHHI NACANCUPIB YUl BAHINAIICIE SIK
IepeBE3CHHS MACaAKUPIB UM BAaHTAXKIB TPAHCIIOPTHUMH 3ac00aMH Ha J10-
TOBIPHUX YMOBaX 13 3aMOBHUKOM TOCIyTH 3a miaty'. BixnosigHo mo m. 19
cT. 2 [IpaBun HagaHHS NOCTYT MACAXKUPCHKOTO aBTOMOO1IBHOTO TPAaHCTIOP-
TY MPAHCNOPMHI NOCY2u — JISUTBHICTD, TIOB’sI3aHa 13 3aJI0BOJICHHAM I10-
TpeOU HACEJICHHS B IIEPEBE3CHHAX aBTOMOOUIEHIM TPaHCIOPTOM?. 3TiTHO
3 1. 1 [lpaBun nepeBe3eHb BaHTaKiB aBTOMOOUILHIM TPAHCIIOPTOM B YKpa-
1HI mpancnopmua nociyea — TMEPEBE3CHHS BAHTAXKIB Ta KOMILJIEKC JIOTIO0-
MDKHUX OMEpallii, 10 MOB’s13aHi 3 JIOCTABKOK BAaHTAXXIiB aBTOMOOLIBHUM
tpancnoprom’. [Tynkrom 1.4. JIieH31HUX YMOB MPOBaKEHHS rOCIoxap-
CBKOT JIISUTBHOCTI 3 HAJIAHHS MOCIYT 3 IEPEBE3CHHsI MACAKUPIB 1 BAHTAXKIB
aBTOMOOITFHUM TPAHCIIOPTOM 3araJIbHOTO KOPUCTYBaHHS (KpiM HaJaHHS
ITOCIYT 3 TIEPEBE3CHHS MACAKUPIB Ta iX Oaraxy Ha Takci) Ta JIineH3inHnx
YMOB IPOBaPKEHHS FOCIOAAPCHKOI JisNIBHOCTI 3 HaJlaHHS [IOCIYT 3 IIepe-
BE3CHHS MaCaXKUPIB Ta X Oaraky Ha Takci mepeadoaveHo, Mo nociyu 3 ne-
PEBE3CHHSA NACANCUDPIB | BAHMAICTE ABMOMOOITLHUM MPAHCNOPIOM 3024~
HO20 KOpUCHy8aHHs — 1€ 3A1MCHEHHS 3apEECTPOBAHOIO B YCTAHOBICHOMY
3aKOHOZABCTBOM IMOPSJIKY IOPUANYHOIO, a TAaKOXK (i3MUHOI0 0CO00I0 —
Cy0’€KTOM MIAPUEMHUIIBKOI AISITLHOCTI 3T'IHO 3 JIOTOBOPOM TIEPEMIIIIeH-
Hsl JIFOJICH Ta BAHTAXIB 3 JIOMOMOTO0 aBTOMOOLILHOTO TPAHCIIOPTY 3arajib-
HOTO KOPUCTYBaHHs".

! TIpo aBTOMOOGIIBbHMIT TPAHCIIOPT : 3aKOH YKpainu Bix 05.04.2001 p. Ne 2344-IIT //
Bimom. Bepxos. Pagu Ykpainn. — 2001. — Ne 22, — Cr. 105.

* IIpo BHeceHH: 3MiH 1o IIpaBu HalaHHA HOCTYT NMACAXNPCHKOTO aBTOMOOITBEHOTO
tpaHcnopty : IToctaHoBa KMY Bix 26.09.2007 Ne 1184 // Ypsp. xyp’ep. — 2007. — Ne 186.

* [Ipo sarBepmxeHHs [IpaBuI epeBeseHb BaHTaXKiB aBTOMOOLIBHUM TPaHCIIOPTOM
B Ykpaini : Hakas MinicrepcTBa TpaHcnopty Ykpainn Bin 14.10.97 Ne 363 // Odi. BicH.
Yxpainn. - 1998. - Ne 8. - C. 283.

* ITpo sarBepmxenH: JIileH3iTHNX YMOB IPOBaPKEHH: IOCIONAPCHKOI AiANMbHOCTI
3 HaJJaHHA MOC/IYT 3 IePeBe3eHHs IacCaKUPiB i BaHTaXIB aBTOMOOIIBHUM TPaHCIIOPTOM
3arajibHOro KOPUCTYBaHHA (KpiM HaJlaHHA ITOC/IYT 3 lIepeBe3eHH ITacaXnpiB Ta ix 6araxy
Ha Takci) Ta JIiieHsiifHMX yMOB HPOBaKeHHs FOCIIOAAPCHKOI ALS/IBHOCTI 3 HaJaHHS OCITYT
3 IepeBe3eHH A ITacaKMPpiB Ta ix 6araxxy Ha Takci : Hakas [lep>kaBHOro komireTy YKpaiHu
3 IIUTaHb PEryIATOPHOI NOMITUKY Ta iAIPUEMHNITBA, MiHicTepCcTBa TPaHCIIOPTY YKpaiHm
Bif 18.12.2003 p. Ne 136/985 // Odi. BicH. Yxpainn. — 2004. - Ne 1. - Cr. 26.
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Pociiicbki JOCTIAHUKY TPaKTYIOTh MOHSTTS «TPAHCIIOPTHI MOCIYTH SIK
TaKi OCIYTH, U0 OXOIUTIOIOTh YC1 BUAM MIEPEBE3CHb BAHTAXKIB Ta MacayKH-
piB, crieIliali3oBaHi BUM NIEPEBE3CHb, 8 TAKOXK YBECh CIICKTP CYIYTHIX a00
JOTIOMI>KHHUX TTOCITYT'.

L{uBUIbHMI KOACKC YKpaiHW BH3HAYa€ JIOTOBIP PO HAJAHHS MOCIYT
yepes Kareropito «3000B’°s3anHs»: cT. 901 LK Ykpainu nependageno, mo «3a
JIOTOBOPOM TIPO HAJaHHS MOCIYT OTHA CTOPOHA (BUKOHABEITH ) 3000B’ SI3YETHCS
3a 3aBJAHHIM APYIoi CTOPOHM (3aMOBHHKA) HAAATU IIOCIIYTY, sIKa CIIOKUBA-
€THCS Yy TIPOIIECi BUMHEHHS MEBHOI [Tii a00 37iiICHeHHS TIeBHOI JiSUTBHOCTI,
a 3aMOBHUK 3000B 513y €ThCS OIUIATUTH BUKOHABLIEBI 3a3HAYEHY TIOCIYTY, SKILIO
IHIIIE HE BCTAaHOBJICHO IOTOBOPOM»?. XapaKTEPHOIO PUCOIO MOCIYTH € Te, IO
BOHA HE MOXKE ICHYBAaTH 103a MPOLECOM i1 BUKOHAHHS 1 HAKOITMYYBaTHCh;
MPOAaX MOCIYT — Lie SIKICTh CaMOro MPoIecy Npalli; MOCIyTa SIBisie CO00I0
KOHKYPEHTHY CIIOXKMBYY BapTiCTh JIMIIE Ha TIEBHUHM Yac 1 B IEBHOMY HalpsiM-
Ky, IO ICTOTHO OOMEXYy€e MOXKJIMBICTb il 3aMiHH Ha PHHKY".

Yci BUIlieHaBeIeHI BU3HAUEHHS, X04a MIEBHOKO MIpOIO 1 BiJIoOpakatoTh
MIPaBOBY CYTHICTb KaTeropii «TPaHCIIOPTHI MOCIYTH», TIPOTE HE € TOBHUMH,
KOMITJICKCHIMH BU3HAYCHHSIMU TIOHSITTSI «TPAHCIIOPTHI OCITYTH». B 0cHOB-
HOMY BCl BU3HA4YE€HHs KaTeropii «TpaHCIOPTHA IOCIYTa» € AO0CTaTHbO
BY3bKHMH, HE BiIOOPaKArOTh TUX BUIIB IMOCIYT, sIKi HE BXOIATH JIO TIOHST-
TS KIIEPEBE3CHHS.

[lepeBe3eHHs BaHTAXiB € OCHOBHUM BUIOM HOCIYT. SIK IpaBUIIO, BOHO
CYNPOBOIKYETHCSl HAJITAHHAM U 1HIIMX MOCTYT (3aBaHTa)KeHHs, pO3BaHTa-
KEHHS, EKCTIEANPYBaHHs To1o). Jlo J01aTKOBHUX MOCITYT MOKHA BiJTHECTH,
HaNpHUKIaj, MapKeTHHIOBI, KOMEpLiiiHi, iH(pOopMaLiiiHi, a TAKOXK MOCITyTH
31 cTpaxyBaHHsl. 30KpeMa, sk 3a3Havae B. I. CasiH, 10 mociayr aBToMoO1Ib-
HOTO TPAHCHOPTY HaJICKATh: TIEPEBE3CHHS BAHTAXKIB; PI3HOMAaHITHI CKIIaJI-
CBKi Omepailii; Tocayry 31 30epiraHHs BaHTaXiB; TIOCIYTH 3 IMiATOTOBKH
BaHTaXIB JI0 MIEPEBE3CHHS; HAJIaHHS TPAHCIIOPTHUX 3aC00IB B OPCHIY;
TPaHCIIOPTHO-EKCIIANIIHHI MOCTYTH; 1HIII JTOAATKOBI OCITYTH?.

TparcOpTHI MOCITYTH MOAUIAIOTHECS HA OCHOBHI TTOCITYTH — 3 TIepe-
BE3CHHA 1 TPAaHCIIOPTHO-EKCIIEANIIIHHOT AIsUTFHOCTI Ta HA CYyIyTHI MOCITY-

! MexpyHapoznHoe npaso : yuye6nuk / ITog o6, pepn. A. f. Kanycruna. — M., 2008. —
C.516.

? ITuBinbHMIT KofleKe YKpaiHu : 3aTB. 3aKOHOM YKpainu Bif 16.01.2003 p. Ne 4351V //
Bimom. Bepxos. Pagy Yxpainm. — 2003. — Ne 40—44. - Cr. 356.

* JlesxoBeup II. P. MkHapOfHIi IlepeBe3eHHs i TPAHCIIOPTHE IIPaBo : HaBY. IOCi6. /
I1. P. JlexoBenp, B. C. Mapynuu. — 2-re Buf., Bump. Ta goi. — K., 2004. — 280 c. - C. 168.

* CasuH B. 1. TlepeBo3Ki Ipy30B aBTOMOOV/ILHBIM TPAaHCIIOPTOM : CIIpaB. IIocobue /
B. 1. CaBus. — M., 2002. - C. 40.
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' — 13 30epiranHs, CKJIaayBaHH, TaKyBaHHs, 3BaKyBaHHS BaHTaXiB Ta
1HIIT TIOCITYTH.

VY wijzoMy mociyru TpaHCHOPTY MOKHA YMOBHO HOAIIMTH Ha Taki (BU-
XOJSYH 3 PI3HUX KPUTEPIiB MoAiny): 1) 3a 3B SI3KOM 3 OCHOBHOIO JIiSUTLHICTIO:
MepeBi3Hi Ta HEMEePeBi3Hi; 2) 3a BUIAOM CIOXXHBa4a, SKOMY HAJA€THCS TTO0-
cilyra: BHYTpILIHI (OcIyra HaJaeThCsl 1HIIUM TPAHCIIOPTHUM MiATIPHEM-
CTBaM) Ta 30BHIIIHI (TTOCITyTa HATAETHCS HETPAHCIIOPTHHUM ITiIIPUEMCTBAM );
3) 3a XxapakTepoM [isNTLHOCTI, TTOB’S13aHOT 3 HA/IAaHHSIM ITi€i TTOCITyTH: TEXHO-
JIOT14HI, KOMEpLiiHi, iHpopMalliiiHi; 4) 32 aKTUBHICTIO TIPOTIO3HUIIIT: IIPHCTO-
COBaHI J10 BUMOT CIIOKHUBAYIB Ta TaKi, 10 (OPMYIOTh CIIOKUBYMI MOMHUT'.

3rinHo i3 3akoHoM Ykpainu «IIpo aBTOMOOINBHUN TpaHCIOPT»
MpaHcnOpmMHO-eKCneOUmopcvKi nocayeu — 1€ MOCIyTH, OB s3aHi 3 mia-
TOTOBKOIO Ta BiANPABICHHSM BaHTaXiB, OpraHi3ali€io Ta 3a0e3MeYCHHSIM
TepeBe3eHb, KOHTPOJIEM 3a MTPOXOPKEHHSM 1 O/IepyKaHHSIM BaHTAXIB, TIPO-
BEJICHHSM B3a€MOPO3PaXyHKiB?.

He noromkyrounch i3 HaBeZICHUMH BU3HAYEHHSIMU «TPAHCIIOPTHUX T10-
CIIyI», BBAXKAEMO, L0 MPAHCROPMHI ROCAY2U TIOTPIOHO PO3MILAATH K
CYKYTIHICTb 3000B’513aHb, YPETryJIbOBaHUX HOPMaMH IIpaBa, OTOCEePEIKOBa-
HUX BiIMTOBITHUMH TOTOBOpaMH, 3a0€3MEUECHNX TOCITONAPCHKO-TTPAaBOBUMHU
3aco0aMu AP >KaBHOTO PEryJIIOBaHHS, Ta MOB’s3aHUX 13 Qi3UYHNM Tepe-
MIMIEHHSIM y ITPOCTOPI acaXUpiB, Oaraxy, BAHTaXKIB.

[{omo y4acHMKIB LI-OTO PHUHKY, TO CJIiJl 3a3HAYUTH, 1110, OKPIM OCHOBHHUX
YUYaCHHUKIB, Y AISTIBHOCTI PHHKY Oepe yJacTh TaKOXK i BEJIMYE3HA KiIBbKICTh
MTOCEPEHHKIB (0COOIMBO OCTAHHIM YaCOM aKTyalli30BaHa JiSUTbHICTh KOH-
CaJIITUHTOBUX (DipM), 3aBIAHHS SKUX — 3a0€3MeYnTH HOpMaibHe (QYHKI-
OHYBaHHS OyIb-SIKOTO PUHKY. 3a3HAYCHI CYy0’ €EKTH OIOCEPEAKOBAHO BILIH-
BAaIOTh Ha PUHKOBI BIZIHOCHHH NPSIMUX YYacCHHUKIB, HE Oepyuu ydacTi
B MPOLEC] yNpaBIiHHs i opraHizaiii BUpoOHUIITBA Ta peasizalii Marepi-
aIbHUX 1 HemaTepianpHuX Onar. [locimyry, 110 HUMHU HaZAIOTHCS, CIPSIMO-
BaHi Ha MiIBUINEHHS ¢()EKTUBHOCTI PUHKY>,

Oxpeme MicIie Ha pHHKY ITOCITa€e IepkaBa: BOHA € 1 PSIMUAM YIaCHUKOM
B 0c00i1 BUpOoOHUKA (MAIOTHCS Ha yBasi IOpUINYHI 0COOH, 3aCHOBaHi Ha
Jiep KaBHIN opMi BracHOCTI) a00 CrIoKMBava MEBHOI MPOYKIIii, 1 oroce-
PEIKOBaHUM — B 0CO01 YIIOBHOBa)KEHUX OPTaHiB, SIKi 31HCHIOIOTH (PyHKIIT
pEryioBaHHs Ta KOHTPOJIIO HAa KOHKPETHOMY PHHKY.

! CaBuH B. I1. TlepeBo3Ky Ipy30B aBTOMOOMILHBIM TPAaHCIIOPTOM : CIIPaB. ocobue /
B. I. CaBun. - M., 2002. - C. 40.

? [Ipo aBTOMOOGIbHMIT TPAHCIOPT : 3aKOH YKpaium Bif 05.04.2001 p. Ne 2344-1I1 //
Bimom. Bepxos. Pagm Ykpaianm. — 2001. — Ne 22, — Cr. 105.

* CamoitneHko A. B. Cy6’ekTu rocrofapcbKoro mpasa: OHATTA Ta Kinacudikanis /
A. B. Camoitnenxo // IIpaBo Ykpainn. - 1998. - Ne 6. - C. 102.
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PerymntoBanHs 00’ €KTUBHO MOTPEOYIOTH OyAb-sIKi COLialbHi SIBUILA,
1HaKIIe iX OXONUTh [MoBHA aHapXis. Sk 3a3Havae [ I. Uepkacos, HaiOibIIa
e(eKTUBHICTh HAPOAHOTO TOCMOJAPCTBA JOCITAETHCS 38 ONTUMAIBHOTO
CHIBBITHONICHHS PETYJIIOBAHHS Ta CAMOPETYJIIOBAHHS TOBAPHO-TPOIIOBOTO
00iry'. Take criBBiIHOIIECHHS TTOBHHHE 3a0e3TeuyBaTHCs MEPII 3a BCE
nepxkaporo. JlepkaBa — HaWOUIBIT MOCTIWHUHN Ta OYEBUAHUNA YIACHUK
pETYIIOBAaHHS PUHKY, OCKUTEKH BOJIOI€ 3araTbHOHAIIIOHATHHOO TIOTITHY-
HOIO BJIJ010. [est mpo BayKIIMBY poOJIb Iep>KaBH B PUHKOBIN €KOHOMIIII HE
€ HOBO10. BoHa HaOyna cepilo3HOro TEOPETUYHOIO OOIPYHTYBAHHS LIe
y 30-1i pokn XX cT. y mpamsx aHnmicekoro ekoHomicta J[. Ketinca. Cxoxi
no3uLii MOXKHA 3HaWTH 1 y npausix B. JleontseBa, /1. I'enOpeiira, [1. Camy-
enbcona, B. Hopaxayca, K. Makkonena, C. bpro Ta iH.

BuzHaunTH KO0 NOTEHIIHHUX YYaCHUKIB PHHKY TPAHCIIOPTHUX MOCITYT
MOJKHA 32 JIOTIOMOTOO BCTAHOBJICHHS BC1€1 pI3HOMaHITHOCTI BITHOCHH, 110
CKJIIafOThCs MiXK HUMH. Tak, HAUTOJNIOBHIIIMMH yYaCHUKAMHU PUHKY €,
OYEBH/IHO, BUPOOHUKH Ta CIIOKUBAY1 TPAHCTIOPTHOT MOCITYTH.

Crio)xnBauyaM¥ TPAHCIIOPTHUX MOCITYT MOXYTh OyTH SIK IOPUIMYHI YU
(hizmanHi ocobu, Tak i gepkasa. Tak, hizndHi 0cOOM HalfuacTiIIe BUCTYAlOTh
Ha PUHKY TPAHCIIOPTHUX MOCIYT caMe SIK CIIOKHBadi (B OCHOBHOMY — SIK
nacaxupu). FOpuauaHi )k 0coOH y iepeBaxKHii OUTBIIOCTI BUCTYTAIOTH SIK
CTIOKHMBAYi MTOCIYT i3 TTEPEBE3CHHS BAHTAXKIB.

BupoOHUKaM# TPaHCTIOPTHUX MTOCIIYT € FOPUINYHI YH (Di3HUUHI 0COOH-
iIPUEMIT, OCHOBHHM BUJIOM JisUTEHOCTI SIKUX € 311HCHEHHS NIePEeBE3CHb,
TPaHCHOPTHO-EKCIEeTUIIHHOT TiSUTbHOCT] 200 K HaJJaHHS CYMYTHIX MTOCIYT.
Le MoXyTb Oynu mignpHEMCTBA-NEPEBIZHUKH a00 K MiAMPUEMCTBA, 10
00CITyTrOBYIOTh JiSUTbHICTH OCHOBHHX BUPOOHHUKIB TPAHCIIOPTHHUX MOCTYT
(pi3HOTO POy PEMOHTHI MiAPHEMCTBA, ac(hanbTOOCTOHHI 3aBOJM TOLIO).

OueBHIHAM Ha CHOTO/IHI € TOH (aKT, MO AisUTBHICTH OYIb-SKOTO PUHKY
MOBHUHHA OyTH KOHTPOJIHOBAHOW. LIFIM KOHTpOJIEM 3aiiMarOTHCSI YIIOBHOBA-
JKCHI OpTraHy IeP>KaBHOI BIIIN Ta MICIIEBOTO CAaMOBPsIIyBaHHS: MiHICTEpCTBO
TPAHCIIOPTY Ta 3B’sI3Ky, YKPABTOAOP, MICHKI YIIPABIIiHHS TPAHCIIOPTY TOIIIO.
ToOto nepxasa € sIK KOHTPOJIIOIOYUM CY0’ €KTOM Ha PUHKY TPAHCIOPTHHX
MTOCITYT, TaK 1 MOXKe OyTH CTIOKHMBadeM a00 BUPOOHHKOM TPaHCTIOPTHUX IT0-
cIyT (30KpeMa, HUIMH MOXKYTb OyTH JIepKaBHI TiIIPUEMCTBA).

Ha migcraBi HaBeaeHUX MipKyBaHb MU BBa)Ka€MO, 110 PUHOK MPAH-
CROPMHUX ROCTYZ — Ye CKAAOHA CUCTNEMA 8Pe2YIbOBAHUX HOPMAMU NPA-
6a ma 3abe3neyenux 3acobami nPaso8o2o peyio8anHs GiOHOCUH, WO CKIA-

! Yepkacos I. V1. PpIHOK: perynimpoBanue polHKa : yueb. mocobue ma Bysos / I. V1. Hep-
KacoB. - M., 2004. - C. 119. (Cepus «IIpodeccrnoHambHbL yIeOHUK : «DKOHOMUKA»).
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PUHOK mMpaHcnopmHux Noc/1ye: NOHAMMS, y4acHUKU ma 06’ekmu A. Mameeeea

0armvbCst MidC BUPOOHUKAMU WA CHONACUBAYAMU MPAHCNOPMHUX NOCTY2,
a MAKoHC THUMUMU YYACHUKAMU PUHKY A OEPAHCABOIO 8 0COOT YNOBHOBANCEHUX
0Opeanie 0epicasHol 61a0u 3 NPUBOOY NEPEBE3EHH s NACANCUPIs, bazaxcy ma
BAHMADICIB K HA HAYIOHATILHOMY, MAK T HA MINCHAPOOHOMY Di6HI.

MarseeBa A. PbIHOK TPAHCIIOPTHBIX YCJIYT: IOHATHE, YYACTHUKHU U 00bEKTHI

B crarbe nmpoaHadM3upPOBAHO IOHITHE «PBIHOK TPAHCIIOPTHBIX YCIyT».
Bb1ieneHbI OCHOBHBIE YYaCTHUKH PBIHKA TPAHCIIOPTHBIX YCIIYT, @ TAKXKE IPOBE/IC-
Ha UX KJacCupUKaIusl.

Knrouegvle cnoea: TpaHCIIOPT, IEPEBO3KA, PHIHOK TPAHCIOPTHBIX YCIIYT, y4acT-
HUKU PBIHKA.

Matvieieva A. Transport services market: concept, parties and objects

The concept «transport services Market» is analyzed in the article. The basic
parties to a transport services market are selected, and also their classification is
conducted.

Keywords: transport, transportation, transport services market, parties to a
market.
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ITUTAHHS TPYAOBOT'O
TTPABA

VK 349.23:061.1€C D. Ilecapcvruii, KaHAMAAT IOPUANIHUX HAYK,
HOLieHT Kadenpu Tpymosoro mpasa Hamio-
HaJIbHOTO yHiBepcurery «IOpuanyna aka-
memis Ykpainu imeHi fpocnasa Myznporo»

Oco6/1MBOCTi IPaBOBOTO PeryI0BaHHA 3MiCTY,
YMOB Ta pOpMI TPYAOBOTO JOTOBOPY
B KpaiHax E€spomneiicbkoro Corw3sy

[Touatok XXI cromiTTs 03HAMEHYBaB SIKICHO HOBHI €Tar COIiallbHO-
CKOHOMIYHOI'O PO3BUTKY YKpaiHH, €Tan OCTaTOYHOIO CTAaHOBJICHHS PUHKO-
BUIX BITHOCHH, III0 BUMAarae MOJaIbIIOr0 sIKICHOTO PO3BUTKY COIlialIbHO-
TpyAOBOi chepu Ta TPYJOBOTO MpaBa, K¢ NOBUHHE BiATyKHYTHCS Ha HOBI
peautii, 0 BUHUKIIN HA PUHKY TIparli.

BopHouac mocuneHHs iHTepHaLioHai3anii A1JIOBOTO KUTTS CIIPUSIE
PO3BUTKY TJ100aTbHUX €KOHOMIYHHX BiJHOCHH, IiJICUITIOE 1HTETpaIliliHi
MIPOIIECH, BEIe A0 TOSIBM HOBHX (hOpM OpraHizarii mparti, iIBUIICHHS CO-
IiaJpHOI BiAMMOBITAIIEHOCTI pOOOTOIABIIIB 1 IEPCOHATLHOT BIATIOBITATBHOC-
Ti MPaIiBHUKIB 32 PE3yJIBTaTH TPYAOBOI JisSUIbHOCTI.

Came ToMy HUHI BUHHKJIA HEOOXiJHICTh OCMHCIICHHSI €BPOIEHCHKOTO
JOCBiy IPaBOBOTO PETYITIOBaHHS B3a€EMHUH HaliMaHOTO NepcoHaITy i pobo-
TOJABIIIB, Y TOMY YHCII y cpepi JOTOBIPHUX BiJTHOCHH.

[IpoGmemu, OB’ s13aHI 3 0COOTUBOCTSAMH YKJIAACHHSI Ta BUKOHAHHS
TPYIAOBHUX JIOTOBOPIB y KpaiHax €Bporeiicbkoro Coro3y, MatoTh TPaKTHIHAN
iHTEepec sl YKpaiHChKOI MPaBOBOI HayKH 3 OMIISAY Ha TIiCHI 1 MOCTIHHO
3pocTaroui eKOHOMIUHi, TOProBeJbHI, MOJITUYHI 3B I3KH YKpaiHu i €Bpo-
COIO3Y; BEJIMKY KUTbKICTh HAIlIMX CIIBIPOMA/IsH, 1110 MPALIOIOTh Y €BPOTIEH-
CHKHUX KpaiHax; 3asiBU KEPIBHULTBA HAILIOI IepXKaBH MIPO OaKaHHS HpHUEN-
Hatucs A0 €Bporneticbkoro Coro3y, o BUMarae aaanrarlii yKpaiHChKOTO
TPYIOBOTO 3aKOHOJIABCTBA JI0 CTAHAAPTIB, PO3POOICHNX ¥ paMKaxX 00’ € THAHOT
€Bponu, y TOMy 4ucli i y cepi JOrOBipHUX BIIHOCHH Ha PUHKY Ipalli.

TakuM YMHOM, METOIO IaHO1 CTATTi € BU3HAYECHHSI FOPUANIHOT TPUPOIIH,
THUIIOJIOTIT Ta XapakTepHUX PHUC TPYAOBUX JOTOBOPIB y KpaiHax €Bpomeii-
cbkoro Coro3y, sIKi CTAaHOBJISITH OCHOBY TPYAOBHX IIPABOBIAHOCHH Y PI3HUX
chepax eKOHOMIKH Ta B PI3HUX YMOBaX 1 peKUMaX TPYAOBOI JisTEHOCTI.
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Ocobusocmi npasosozo pe2ynio8aHHs 3micmy, YMoa... ®@. Llecapcobkuli

Amnani3 3apy0i>KHOTO TOCBiy pery;IroBaHHS TPYAOBUX MPABOBIAHOCHH
Ha OCHOBI TPYIOBHUX JOTOBOPIB JO3BOJISIE aBTOPY BUIUIUTH PSAJ] BaXKIIUBUX
MOMEHTIB, SIKI BU3HAYaTh JIOTIKY MTOJAJIBIIOT0 PO3IVISLY MPoOJIeMH PaBo-
BOTO PETYIIOBAHHA TOTOBIPHUX TPYJOBUX BiIHOCHH Ha PUHKY MpaLli y Kpa-
iHax €BpPOCOIO3Y.

[Mo-nepie, y kpaiHax, siki BXOJSTH JI0 ckiany €Bporneiicbkoro Corosy,
BUPIIICHHS TUTaHb, [TOB’SI3aHUX 3 YKJIQJIEHHSIM TPYAOBUX JOTOBOPIB, MaIOTh
CBOIO HaIlIOHATBHY crienn(iKy, IO He Ja€ 3MOTH TOBOPHUTH TIPO HASBHICTh
CTaHIAPTHOI'O TPYIOBOIO JIOTOBOPY SIK 33 3MICTOM, TaK i 3a hopmoro. OHak
HUHI €BPOMEHCHKI MPaBO3HABL POOJISTH CIIPOOU CTaHJApTH3ALIT TPYAOBUX
JIOTOBOPIB, 1110 € HACIIIKOM TPOIIeciB rto0ai3arii puHKiB Tparli, Mirparii
Ppo0OY0T CHITH, HASIBHOCTI 3aralbHOEBPONEHCHKUX HOPMATUBHUX aKTiB, SIKi
PETYIIOTh TPYAOBI MPaBOBiqHOCHHH. []e 1ae MOKIMBICTh BUIUIMTH 3a-
TaJIbHI PUCH TIPABOBOTO IHCTUTYTY TPYIOBUX JIOTOBOPIB, AKi MPUTaMaHHI
JTAHOMY BHJIY JIOTOBIPHHX BITHOCHH Ha PUHKY TIpari.

[To-mpyre, 3BepTac Ha cede yBary Te, 110, Ha AYMKY 3apyOiKHUX (axiB-
iB y rajxysi TpyJoBOro mpasa', y kpaiHax 3aXxomy OCHOBOIO TPYZOBHX
[IPABOBITHOCHH € HE 3aKOH, a TPYJAOBHUU JIOTOBIp, 110 € FOJIOBHOK BiJMiH-
HICTIO B pPO3YMiHHI CyTHOCTI TPYOBOTO IOTOBOPY B 3aXiJHiH 1 y BITUM3HSA-
Hill IpaBOBiH TpaaMIIii.

[Mo-Tpete, 3axiaHi (axiBili 3 TPYIOBOTO TpaBa PO3MISIAI0Th TPYIOBHHA
JIOTOBIp SIK 0COONMBHI BHJ IPUBATHOIIPABOBOTO JIOTOBOPY, PI3HOBHU J0-
roBopy Haimy nocnyr. CyTHICTb TAaKOTO J0TOBOPY HOJSATa€ B TOMY, 110
npaiiBHUK Oepe Ha cebe 3000B’sI3aHHsI MpAIfOBaTH Ha NEBHOTO HaiiMaua
B OOMiH Ha 3apoOiTHY MJary, 3a HassBHOCTI JOOPOT BOMI MpamiBHUKA Ha
yMOBax 000B’SI3KOBOTO FOPUANYHOTO MiNOPSIIKYBaHHS yMOBaM JOTOBIPHUX
BITHOCHH MiXK pOOOTOABIIEM 1 TIPAIliBHUKOM?,

AHani3 po0it YKa3aHUX BHUIIE q)axiBuiB 3aCBiIUYe, IO PO3MVIS TPYIO-
BOTO JIOTOBOPY B IOPUINYHIN anepaTypl KpaiH 3axopny, sIK IPaBHJIO, BKIIIO-
Yya€ BUCBITJICHHS TaKUX MHUTaHb: CYyTHICTh TPYAOBOTO JOTOBOPY, CyO’€KTH

! Bepabe JK. M. Bkaji MeX/JyHapOIZHBIX CTaHAPTOB B 00/1aCTI TPYAA B TPYLOBOE 3a-
kxoHogarenbctBo Opannnn / XK. M. Bepabe // MexayHnap. 0630p Tpyna. - M., 1994. -
T. 132. - Ne 4/6. - C. 117-130; Osaxu M. TpyzoBble OTHOLIEHNA ¥ OpraHM3aLusA TPyAa
B IIPOMBIIIICHHO Pa3BUTbIX cTpaHax / M. Osaku // MexayHap. 0630p Tpyga. — M., 1997. —
T. 135. - Ne 1/2. - C. 65-87; Ewing K., Mc. Colgan A., Collins H. Labour Law: cases, Texts and
materials / K.Ewing, A. Mc. Colgan, H.Collins. — Oxford: Hart Publishing, 2005. - 432 p.

? Deakin S, Gillian M. Labour Law / S. Deakin, M. Gillian. - Oxford: Hart Publishing,
2005. - 461 p.; Ewing K., Mc. Colgan A., Collins H. Labour Law: cases, Texts and materials /
K.Ewing, A.Mc. Colgan, H.Collins. - Oxford: Hart Publishing, 2005. — 432 p; Zollner W.
Arbeitsrecht fiir Auslander in Deutschland / W. Zollner- Munchen: Verlag C. H. Beck, 2007.
-371p.
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TPYIOBOTO JIOTOBOPY, 3MiCT, JOpMa, PI3HOBUIM TPYAOBHX JIOTOBOPIB, KOJIH
TPYAOBHUH JOTOBIp pO3MISAAETHCS Y CTATHL, @ TAKOXK aHAJIi3 B3AEMUH CTO-
piH 3 MOMEHTY iXHBOI 3yCTpidi 1 KOHTAKTIB HA PUHKY Ipalli, BAHUKHEHHS
BIIHOCHH MiX HIMH 1 IO IPUTTHHEHHS ITX BiTHOCHH, TOOTO MOBA H11e TIPO
T€, 10 TPYAOBHI JOTOBIP PO3IIAIAETHCS B AMHAMILI.

Kpim Toro, 3axiaHi ¢axiBii y chepi TpyaoBOro mpasa' BBaKarTh, 1110
CTPYKTYPY TPYZOBOT'O JIOTOBOPY HOTPiIOHO PO3MISAATH Y ABOETHOCTI «IO0-
TOBIpHOI» Ta «IHCTUTYL[IOHAJILHOI» YAaCTHH AOTOBIPHHUX BiAHOCHH, IepIla
3 IKWX 3aCHOBaHa Ha MpaBi BJIACHOCTI pOOITHHKA Ha MPaIlo i cBOOOIY HOTO
BOII, a ApyTa 0a3yeThCs Ha Te31 PO THCTUTYIIOHATBHUH 3MICT TiATPUEM-
CTBa SIK OPTaHI30BaHOTO MEXaHI3MY, Y SIKOMY JIOCSTa€ThCSI «CIUILHUM 1HTe-
pec», «3aranpHe 0Jaro» BCiX WiEHIB, TOOTO TPYJOBHI JIOTOBIp MOBHHEH
ypaxoByBaTH 0COOHUCTI i KOJIEKTHBHI IHTEPECH YUACHUKIB TPYAOBHUX MIPABO-
BIJTHOCHH.

TakuMm 4MHOM, MOYKHA BBaXKaTH, 0 Yy (PyHAAMEHTAIBHUX HiAX0Aax
3axiIHe PO3YMIHHS TPYJOBOTO JOTOBOPY MaJIO UMM BiMpi3HAETHCS Bifd Cy-
YaCHOTO BITYM3HSHOTO TIIYMAueHHSI HOTO MPABOBOTO 3MICTY, OJIHAK MpPaK-
THUYHA peastizallisi yMOB TPYIOBHX JIOTOBOPIB B YKpaiHi i kpainax €Bpoco-
103y 1CTOTHO BiZIPi3HSIOTHCS.

3Beprae Ha ceOe yBary TOH (aKT, 110 IOPUINYHA «Baray TPYALOBHUX J10-
TOBOpIB B YKpaiHi i B 3aXiJHUX KpaiHax pi3Ha — B YKpaiHi TPYIOBHIA J10-
TOBip Mae HEPIAKO POPMATBHII XapaKTep, y €BPONMEHCHKUX Ke KpaiHax
JaHUI BUJ JOTOBIPHUX BIJIHOCHH € OCHOBOIO TPYJIOBOI JIisNILHOCTI 1 Ma€e
MPaKTUYHHUN 1 TparMaTHYHUN XapakTep. TpyJoBHH JOTOBIp IOPUIUIHO
oopmITIOE BCTYH pal[iBHUKA Y TPYAOBi IPaBOBIAHOCHHH, BU3HAYAE 3MICT
Horo TpynoBoi (GyHKLii, peryitoe B3aeMuHH 3 podoTonasueM. besnocepen-
HBO perfIaMeHTallisl 3arajlbHUX MUTaHb, 10 CTOCYIOTHCS YKIIaICHHS TPYI0-
BOTO JIOTOBOPY, HOTO YMOB, 3MiH 1 IPUITHHEHHS, 3IHCHIOETHCS B OCHOBHO-
MY 3aKOHOJIABUUM IIISIXOM?.

[Ipu oMy JieprkaBa Malike HE OOMEXKYE MPaBO CTOPIH TPYAOBOTO J10-
TOBOPY IIOJI0 BCTAHOBIICHHS PiBHsI YMOB Ipari. ¥ OUIbIIOCTI KpaiH Hi 3a-
KOHOAABCTBO, Hi CyZ0Ba MPAKTHKA HE MEPEIIKOKAIOTh YCTAHOBICHHIO

! Bepzbe XK. M. Bxjtaji Me>XlyHapOIHBIX CTaHAAPTOB B 00JIACTH TPYZa B TPYHOBOE 3a-
koHopmatenbcTBo Opanumu / XK. M. Bepabe // MexpyHap. 0630p Tpyna. — M., 1994. - T. 132,
Ne 4/6. - C. 117-130; Konnman ®., Jlokya P, Iyreep I1.-I, XKammo A., JInon-Kan JK., Pygums A.
Tpynosoe mpaso B kanmranuctudeckoM rocypapcrse / Ilop pen. C.A. VBaHoBa ; mep.
¢ ppanm. - M., 1982. - 264 c.; Robert J. Flanagan. Globalization and Labor / Flanagan
Robert J. - NY: Oxford University Press, 2006. - 352 p.; Zollner W. Arbeitsrecht fiir Ausldnder
in Deutschland / W. Zollner- Munchen: Verlag C. H.Beck, 2007. - 371 p.

* Imutpuesa V. K. TpynoBoit Zorosop IpaBa B IIPOMBIIIIEHHO Pa3BUTBIX CTpaHax /
. K. Imutpuesa // Tocynapctso u mpaso. — 2007. - Ne 2. - C. 22-26.
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TPYILOBUMH JOTOBOpPaMHU OibII MiABTOBUX IS MpaliBHUKA yMOB Mpalli,
HIX 1epe10ayeHo 3aKOHOIaBCTBOM .

3ayBaknMo, 1110 IparMaTuka TPyJOBUX JOTOBOPIB MOJIATAE B TOMY, IO
€BPOTICHCHKI KpaiHU YHUKAIOTh MTPOTOJIONICHHS B 3aKOHOIABCTBI MpaB Jie-
KJIQpaTHBHOTO XapaKTepy, HAIpUKJIaJl IpaBa Ha Mpallio, IpU OMY B 3a-
KOHOJIAaBCTBI HEPIAKO BKA3YIOTHCS KOHKPETHI IUTI YKIAACHHS TPYIOBOTO
noroBopy. Hammpuknan, y Komekci mparti @panririi ckazaHo, «IpaiiBHAK
MIpUIIMAaETHCS Ha pOOOTY 3 YMOBOIO PO BUMPOOYBaHHS 3 METOIO ITEPEBIPKU
HOT0 BIJMOBIAHOCTI TOpYy4YeHii poOOoTi»?. AHAIOTIYHI MiJXOIHU € 1 B 3aK0-
HonaBcTBi Himeuunnu, ne y 2000 porti OyB mpuitHATHI 3aKOH, SIKA BH3HA-
Yae yMOBH Ipalli 32 HEOBHOTO POO0UYOTo JHs 1 00MEKEHHS CTPOKY TPYIO-
BOTO JOTOBOPY. 3Ti/IHO 31 CT. | 3aKOHY «METOIO 3aKOHY € BCTAHOBJICHHS YMOB
JOMYCTUMOCTI CTPOKOBUX TPYAOBHX JOTOBOPIB 1 3alI00IraHHsI AUCKPHMi-
Haii MPaliBHUKIB, 10 YKJIAJIA CTPOKOBI TPYIOBI JOTOBOPI»®.

Kpim Toro, y 3axijHiil niTepaTypi 0coOMUBE 3HAYCHHST HATAETHCS J10-
OpOBLILHOCTI TPYIOBOTO JOTOBOPY SIK aHTUTIONY PUMYCOBOT Iparfi®.

JIoOpOBUTBHICTD TPYOBOTO JIOTOBOPY PO3IVISIAETHCS SIK IPOSIB CBOOOM
BHOOPY, PO IO TPSMO 3a3HAYAETHCS y TUPEKTHBI €Bpomnericskoro [lapma-
meHTy Ne 593/2008 Bix 17 uepBHs 2008 poKy: «IOTOBIp PETYITIOETHCS TIPABOM,
oOpannM cropoHamu. BuOip moBrHEH OyTH pAMO BUpakeHHid 200 BUPa3HO
BUIUTMBATH 3 TIOJIOKEHb IOTOBOPY... 3a IOIIOMOI'0I0 TAHOTO BUOOPY CTOPOHU
MOXKYTb 3a3HAUUTH IIPABO IS CBOTO IOTOBOPY, 110 MiAJIArae 3acTOCYBaHHIO
B LIJIOMY 200 TUJIBKU JUIsl OKPEMOT HOTO YacTHHID) .

LlinkoMm 3po3ymizo, o y cepi JOroBipHUX BiJHOCHH, IO BUHUKAIOTH 13
MPUBO/Y YKJIAICHHS TPYAOBOIO OTOBOPY, JOOPOBLIbHICTh BUPAKAETHCS Y CBO-
0oxi BuOOpY mapTHepa, cBOOOI PO3ipBaHHS TPYIOBOTO JOTOBOPY, CBOOOII
MOTO/IKYBAaTUCs a00 HE MOTOKYBATUCS HA IOHAHOPMOBY POOOTY TOMIO.

TakuM YMHOM, TPYIOBHI JIOTOBIP Y €BPOINEHCHKOMY TPaKTyBaHHI €:
JNOOPOBITLHUM, JIBOCTOPOHHIM, KOHCEHCYallbHUM (3000B’s13aHHS CTOPiH

! Moposos II. E. CoBpeMeHHbIe TeHAEHINI PA3BUTIA 3apPyOe)XHOTO TPYLOBOTO [IpaBa
B ycnoBMAX rino6amsanun : MoHorpadus / I1. E. Moposos. — M., 2008. - C. 114.

? Code du travail Frangais (Kogexc Tpyna @pannyn) [Enexrponnuit pecypc]. — Pexxum
moctymy: http://www.lexinter.net/Legislation5/JURISOC2/sommaire.htm.

? Zollner W. Arbeitsrecht fiir Auslander in Deutschland / W. Zollner. - Munchen: Verlag
C. H. Beck, 2007. - P. 162.

* Robert J. Flanagan. Globalization and Labor / Flanagan Robert J. - NY: Oxford
University Press, 2006. — P. 72.

* Regulation (EC) No 91/533/ of the European Parliament and of the Council of
14 October 1991 on an employer's obligation to inform employees of the conditions applicable
to the contract or employment relationship // Official Journal of the European Union - L 288,
18.10.1991. - P. 32-35.
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3aCHOBaHI Ha 1X 3r0[i), BIAIJIATHUM, 10 Ma€ B OCOOJIMBHMX BHITaJKaxX CIIe-
nugivHy MeTy (Kay3y).

I3 popmanpHOT TOUKH 30py 3axigHI MPaBO3HABIN BUXOIATH 3 TOTO, IO
TPYZOBHH TOTOBIp MIOBMHEH MaTH CTaHAAPTU30BaHy (OpMy B HOro Haii-
O1TBII CYTTEBUX 3MICTOBHUX IMOJIOKEHHSX, CAME TOMY AMPEKTHBA €BpO-
nericekoro Ilapimamenty Ne 91/533 Bin 14 rpynns 1991 poky 30008’ s13y€
mianpueMis iHGOpMyBaTH MPUHHATHX MPAIiBHUKIB PO OCHOBHI YMOBH
JIOTOBOPY, BKJIFOYAFOYH TaKi YMOBH, sIK HAHMEHYBaHHS CTOPiH, Miciie po0o-
TH, TpyAOBa QyHKILis (Ha3Ba, KaTeropis podotu ado ii KOpOoTKuUii omuc), 1ara
noyaTky po0oTH, ii mepeadadyBaHa TpUBaJiCTh (Y BUNAAKY YKIIaJeHHS
CTPOKOBOTO TPYAOBOTO IOTOBOPY ), TPUBAIICTH IMIIOPITHOI OIIauyBaHOI Bifl-
MYCTKH, CTPOK ITOTIEPE/KEHHS IIPO 3BUTbHEHHS, 3apO0iTHA T1aTa, TPUBa-
JicTh pOOOYOTro AHS 1 poOOYOro THKHS'.

3Beprace Ha ceOe yBary Te, 0 B IepeBaXkHii OUTHIIOCTI KpaiH yCTaHOBIIE-
HO, 110 B TIPHUHITATI (hopMa TPYITOBOTO TOTOBOPY BUIbHA 1 3aJICKUTH BiJT BOJII
CTOpIH, aJie 3aKOHOJIABCTBO 200 KOJIEKTUBHUIA JIOTOBIP MOXXYTh HIepe0adunTH
000B’SI3KOBICTH MUCHMOBOI (POPMH JJIsI TIEBHUX BHUAIB TPYIOBOTO IOTOBODY.

VY nepiy uepry aepKaBHii peryiaMeHTallil mi1arThCss OCHOBHI, IPUH-
IIMITOB1 UTAHHS B3a€EMOJil CTOPIH TPYAOBUX MPAaBOBiAHOCHH. BigHOoCHO
K KOHKPETHUX YMOB TIpalli (TPUBAIICTh PpOOOYOTo Yacy, po3Mip 3apo0iTHOT
IUIATH 1 T. 1H.) 3aKOHOABEIb 0OMEKYETHCS] BCTAHOBJICHHSIM JIMIIIE OCHOBHUX
MOJIOXKEHB, 3 YPaxyBaHHIM SIKHX CTOPOHH MOXKYTh 32 B3aEMHOIO 3T0/I0I0
BU3HAYATH 1X Y TPYAOBHX JOTOBOPAX.

Taka 3aKOHOaBYA MPAKTUKA IPUBOAUTH IO TOTO, 1[0 HE3BAKAIOUN HA
MEBHY CTaHAApPTHU3ALII0 TPYAOBHX JOTOBOPIB, SIKi YKIAAAIOThCS y KpaiHax
€Bponeiickkoro Coro3y, caMme MpaBoBe PErYIOBAHHS TPYIOBOTO JJOTOBOPY
XapaKTepU3YEThCS 3HAUHOIO MU (epeHITiallieto, o BPaxoBye Pi3SHOMAHITTS
1 crienuQiky mpari pi3HUX KaTeropii MpaiiBHUKIB, (OPM 3aHATOCTI, yMOB
npaii, mpodeciifHuX 0COOMUBOCTEN TPYAOBOT MISIILHOCTI T iH.

V 3B’s13Ky 13 UM (haxiBIli* pO3Pi3HAIOTH BEIUKY KUIBKICTh Pi3HOBHU/IIB
(THIIIB) TPYAOBOTO JOTOBOPY, SKi MOYKHA 3TPYITyBaTH TAKUM YHHOM.

! Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17
June 2008 on the law applicable to contractual obligations (Rome I) // Official Journal of the
European Union - L 177, 4.7.2008. - P. 6-9.

* bexames [I. K. MexxpyHapopnHoe Tpynosoe npaso / JI. K. bexsmes. — M., 2008 - 356 c.;
Moposos I1. E. CoBpeMeHHBIe TeHIEHIMI Pa3BUTIA 3apyOe)XHOT0 TPYLOBOrO IIpaBa B yC/IO-
Busix rmobanmusanun : MmoHorpadus / IT. E. Moposos. - M., 2008. - 324 c.; O3akn M.
TpymoBble OTHOLIEHNS M OPTaHM3aLMs TPyAa B IPOMBIIIIEHHO PAa3BUTBHIX CTPaHax /
M. Osaknu // MexxpyHap. 0630p Tpyna. — M., 1997. — T. 135, Ne 1/2. - C. 65-87; Ewing K,,
Mc. Colgan A., Collins H. Labour Law: cases, Texts and materials / K. Ewing, A. Mc. Colgan,
H. Collins. - Oxford: Hart Publishing, 2005. - 432 p.
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Jlo mepioi rpynu MOXKHa BiTHECTH CTPOKOBI TPYZIOBi JOTOBOPH:

1) TpynoBuUii 1OTOBIp HA HEBU3HAYCHUH CTPOK YKIaJa€ThCSI B THCHMO-
Bili popmi; TOroBip Moxke OyTH B Oy/Ib-SKWH MOMEHT MPUITHHEHHUH KOXKHOIO
31 CTOPIH 13 JOTPUMAHHSIM CTPOKY ITOTIEPE/PKEHHST; 3BITLHEHHS NIPaIliBHUKA
B OLIBIIOCTI KpaiH MPUITYCTUMO TIIBKH 3 MIOBAKHOT MPUYHHU;

2) TpylOBUI TOTOBIp Ha MEBHUI CTPOK BUMArae muchbMoBOi (hopMH.
Ctpox Moke OyTH BUpPaKCHHH KOHKPETHUM TIEpiogoM (JacoM) abo BHUKO-
HaHHSIM KOHKPETHOI poOO0TH 4 00yMOBIICHUH HACTaHHIM IT€BHOT MMOIii;

3) TpyzmoBuii AOTOBip HAa HEMOBHUN pOOOYHIT Yac BUMArae MIChbMOBOT
(dhopmu. Yknamaetscs 6e3 0OMekeHb 3a 3rojioro cropiH. [IpamniBanky, 3a-
WHSATI HEMTOBHHI poOOUYMi yac, 0COOIUBO Ti 3 HUX, SKi HE BiANIPAIbOBYIOTh
MiHIMyMY TO/IMH, T030aBIICHI PSLY TPYAOBHUX 1 COLIAILHUX NPaB i rapaHTil,
SIKUMU KOPUCTYIOTBCS TIOBHICTIO 3aiHSITI MPaL[iBHUKH.

Jpyra rpyma J0oroBopiB — I1€ JJOrOBOPH, SIKi MatOTh OCOOJIMBOCTI BijI-
MOBITHO J10 MPpo(deciiftHOT chepu 3aCTOCYBAHHS:

1) TpyaoBUii TOTOBIp i3 TOPrOBEIBHUMH areHTaMu (KOMiBOsDKEpaMH),
KM BpPaxoBye€ CHeludiky poOoTH KOMiBOsDKepa, IO YKIaIae BijJ iMeHi
HaiiMa4ya TOProBeNbHI YoM 1 3MIHCHIOE, TIO CYTi, TOCePETHUIIBKI (PYHKIIIT,
BIATIOBITHO TaKWii TOTOBip BUMarae 0CoOIMBOI MPaBOBOI permamMeHTaIil
mparti (BUILUTaTa KOMiCIHHUX, PeKUM TIparli, KOMIICHcaIlis 30uTKiB, Gopc-
Ma)XKOpHi 00CTaBUHH TOIIIO);

2) TPyIOBHIA JOTOBIp i3 MpoQeciitHIMH CTOPTCMEHAMHU BPaXOBYE CIIe-
uudiky mpodeciiiHOro Copry i mepur 3a Bce 3axXHILAE IHTEPECH Ta MpaBa
CIIOPTCMEHIB, BU3HAYAE PI3HUI PiBEHB OIUIATH MPaLli, COLiAIbHUX TapaHTiH,
KOMICIHHX, OOHYCIB 3aJIe)KHO Bix mpodeciiiHoro piBHS ciopTcMeHa Ta
BUJY CIIOPTY;

3) TpyMOBHIA JOTOBIP MOPCHKOTO HANMYy XapaKTepU3Y€EThCS K «KBa3i-
BIICBKOBHI» 1 BIAMOBITHO Ma€ crienin(iky CTOCOBHO YMOB TIpalli, MOPSAKY
pO3ipBaHHs, 320€3MEUCHHS JUCIUILTIHI (0OMEKEHHS 3BLIIbHEHB 3@ BJIACHUM
OakaHHSIM, 3aCTOCYBaHHSI B P BUTIA/IKIB KPUMIHAIBHOI BiAMIOBITaIbHOC-
Ti 32 MIOPYIICHHS TI0 CITYXkKO01);

4) TpyIOBHIA TOTOBIp i3 MIpaIiBHUKAMH PEITIHHUX YCTAaHOB BiJ3HaYa-
€TBHCS THM, 1110 TPYZIOB1 BiIHOCHHH PETYTIOIOTHCS LIEPKOBHUMH IPaBHIIaMU.
Ha npaniBHUKIB HEPKOBHUX YCTaHOB HE MOLIMPIOETHCS P HOPM, IO CTO-
CYIOTbCS 3a00POHM JUCKPUMiHALii TpY HaliMaHHI (HapHKIiIa1, 0OMEKEHHS
CTOCYIOTBCS ITPEACTABHUKIB CEKCyalbHUX MEHILINH, KiIHOK), YACOBUX HOPM
pobodoro vacy Ta iH.;

5) TpyIOBHIA AOTOBIp i3 MEHEPKEpaMU (KEPIBHUMH CITyKOOBIISIMH T IITPH-
€MCTB) YKJIaJIA€ThCSl Ha IEBHUI CTPOK, 000B’SI3KOBO MHCHMOBO 1 Mae crierudi-
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Ky SIK 32 ()OpMOI0, TaK i 3a 3MICTOM, 3 OISy Ha XapakTep TPYAOBUX (PyHKIIIH
KEepIBHHX CITY>KOOBIIiB, 0COOIMBI BUMOTH JI0 iX IPO(eCIHUX SKOCTEH, perKuMy
po0OTH, XapaKTepy B3aEMHUH MEHE/DKEPIB 3 IXHIMU POOOTOIABISIMH.

TpeTio TpyIy AOroBOpiB MOKHA BH3HAYHMTHU SK TPYJOBI JOTOBOPH 32
MicieM poOoTH:

TPYIOBHH JOTOBIp 3 HAAOMHHUKAMH 3 ypaxyBaHHAM CTIeNH(iKH HAZOM-
HoO{ Tpalli, sika IoJIAra€e B TOMY, 110 HaIOMHUKH 32 BUHATOPOAY BUKOHYIOTh
y BJIacHOMY OyZIMHKY a00 B Oy[b-sKOMY 1HIIOMY TIPHUMIIIEHH], sIKe iM Ha-
JIKUTb, pOOOTY 3a JOIOMOI0IO WICHIB POAMHH, L0 IPOKUBAIOTH 13 HUMH,
BiJMIOBIIHO YMOBH TaKOTO JIOT'OBOPY HE PErIaMEHTYIOTh pOoOOUmii uac, Bia-
IIyCTKH, OIlIaTa npawi 3A1MCHIOETHCS 3a pe3ybTaTaMH TPYIOBOI JisUIbHOC-
Ti Tomo. J[o JaHOTO BHYy JTIOTOBOPIB MOXKHA BIJIHECTH TPYIOBI IOTOBOPH
3 ¢epmepamu, IesiKi BUAU TPYAOBUX JOTOBOPIB, AKi MalOTh 0OMEKEHUH
TEpMiH [Iii Ta 4iTKO BU3HAYAIOTh TPYAOBY (DYHKIIIIO MpalliBHUKA.

YeTBepTy rpyiy IOTOBOPIB CKIIAJAIOTh CIeialbHi TPYIOBI JOTOBOPH:

1) nmoroBip i3 MpaliBHUKOM-MITPaHTOM, SIKHi poOOTO/IaBelb BIIPaBi
YKJIACTH 3 TAKUM IPAIiBHUKOM TUIBKH 3 JIO3BOJTY aMIHICTPaTHBHOTO Op-
raHy, 10 3aiMaEThCs TPYAOBOIO MITPAIIi€lo, 1 32 YMOBH, IO ITiATPHEMEITH
TIOBeIe, 110 Ha JaHe podoue Micrie HeMae MPETSHICHTIB 3 Yrciia KOPIHHOTO
HACEJICHHS;

2) TpydOBUW JAOTOBIp 32 CYMICHHUIITBOM JOITYCKA€THCS, KO iHIIE
CreLialbHO HE BU3HAYEHO CTOPOHAMM, BiAIOBIJa€ iHTEpecaM OCHOBHOIO
Halimaya;

3) TpyAOBHI1 IOTOBIp i3 IPYNOI0 MPALiBHUKIB (TPYIOBUI TPYIOBHI 10-
rOBip) yKJIagae, HapHUKIIaA, KEPIBHUK OPKECTPY BiJ iMEHI OPKECTPAHTIB 13
BJIACHUKOM PECTOPaHy; Ma€ XapakTep KOJIEKTHBHOTO JOTOBODY;

4) TpymoBHI JOTOBIP 13 «ITO3MYCHUMMIY MPAL[IBHUKAMH, SIKUX HAHMaIOTh
Ccrieliai30BaHi MPUBaTHI areHTCTBA, SIKi EPIOMYHO JAI0Th iX «HAIPOKATY
Ha pi3Hi (3BUYaiiHO HeTpHBai) CTPOKH pipMam-3aMoBHUKaM. [IpaniBHUKH,
HaliMaHi areHTCTBAMU TUMYACOBO]I TIpaIli, MarOTh, K TIPABHIIO, JBOX Hai-
MadiB, a BHHHUKJII MPABOBITHOCHHU MAIOTh TPUCTOPOHHIN XapakTep.

3po3yMijo, M0 B 0araThb0X TPYIOBUX JIOTOBOPAxX BiOyBaeThCS KOMOi-
HAIlisl pi3HHUX eJIeMEeHTIB, 30KpeMa CTPOKOBOCTI, MiCI[hb BUKOHAHHSI TPY/IOBOi
(hyHK1i{, 0COOMMBUX YMOB ITpalli, TIOB’A3aHUX 13 XapaKTepoM TPYHOBOI Jli-
SUTBHOCTI, Ta 1H.

3BepHEMO yBary Ha Te, IO CHOTOJHI B 3aXiJHUX KpaiHax crocrepira-
I0ThCS ICTOTHI 3MIHHU Y CIiBBITHOIIEHH]I Pi3HUX BUJIB TPYIOBHX JOTOBOPIB.
lonoBHMI 13 HUX MIOJIATAE B TOMY, 110 TPAAULIHHNUN (3BUYaliHIi a00 THTIO-
BUI1) TPYyOBHI1 1OTOBIp, TOOTO IOTOBIp Ha HEBU3HAYCHHUI CTPOK 1 HA IOBHHUI
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pobounii 4yac, yKiiagae BCce MEHIIIE YHCIIO MPAIiBHUKIB, a BCe OibIa ix
KUTBKICTh Ma€ CTPOKOBI TPYAOBI JOTOBOPH. THITOBHIA TPYIOBUH JIOTOBIp Ha
PAII T ATIPUEMCTB 30€pITacThCs JTHUIIIE I HEBEIMKOT YaCTUHH ITPUBILIEiO-
BaHUX MPAIiBHUKIB (spa rmepcoHary). 3Ha4Ha YaCTHHA MPAIliBHUKIB — I1e
0Cco0H, 10 MalOTh aTUIOBI TPYIOBI JOTOBOPH, TUMUYACOBI 1 «IIO3UKOBI»
MPaLiBHUKH, HE TIOBHICTIO 3alHSATI, HAIOMHHUKH, MITPAHTH, SIKUX HAHMarOTh
[IPH MOJIIIIIEHHI €KOHOMIYHOI CUTYaIlil 1 3BUIBHSIOTH IPH i HOTIPIICHHI'.
OTxe, Ha CLOTOHI TPYHAOBUH JOTOBIp y KpaiHax €Bporerickkoro Co-
103y € OCHOBHUM JJOKYMEHTOM, III0 PEIJIaMEHTY€E HaiO1IbII iCTOTHI acmek-
TH TPYJOBUX NPABOBITHOCHH, IO CYTi, cTa€ QyHIaMEHTOM EBPOTIEHCHKOTO
TPYIOBOIO IIpaBa. be3yMOBHUM € Te, 110 3 ypaxXyBaHHSM €BPONEHCHKUX
MparHeHb YKpaiHu B HOBOMY TpymoBOMY KOJE€KCi HEOOXiAHO iCTOTHO Mij-
BULIUTH PETYIIOI0UY POJIb TPYAOBOTO JIOTOBOPY, AOAATH HOMY €BpOIei-
CBHKOTO 3MICTY Ta «Barm», 3p0OUTH TPYIOBUH JOTOBIp e(hEeKTHBHUM iHCTPY-
MEHTOM IIPAaBOBOI'0 PETYIIIOBAHHS PUHKY Hpalli. Y IIbOMY 3B’ 3Ky IOJaJIbIIE
JOCHIKEHHS TPOOIeMy PAaBOBOTO PETYIIIOBAHHS TPYAOBUX BIJHOCHH Ha
OCHOBI TPYAOBHUX JIOTOBOPIB Ma€ OyTH CIPsIMOBaHE Ha MOPIBHJILHUN aHa-
i3 OCHOBHUX IOJIOKEHB, (POPMHU 1 YMOB YKIIJICHHSI TPYJOBUX JIOTOBOPIiB
B YKpaiHi i kpainax €Bpomneiicbkoro Coro3y 3 METOI0 HAOIMKCHHS TaHOTO
[IPaBOBOI'0 IHCTUTYTY 0 HOPM €BPOIEHCHKOIO TPYAOBOTO MpaBa.

Hecapcknii @. Oco0eHHOCTH NPABOBOI0 PeryJ1upOBaHNs COACPKAHUS,
ycJ1oBHii 1 GopMBI TPYA0BOro 10roBopa B ctpanax Esponerickoro Corosa

B crarbe uccnenyercs TpynoBo 10roBop Kak OCHOBHas (popMa peryanpoBaHus
TPYIOBBIX OTHOIIEHHUH B cTpaHax EBpomneiickoro Coro3za. OOpaiaercsi BHUMaHue
Ha (pyHJaMEeHTaJIbHOE 3HaUCHNE TPYAOBOIO JOTOBOPa B TEOPHHU M IIPAKTHKE €BPO-
TIeHCKOT0 TPYIOBOTO 1IPaBa, B CTaThe MIPUBOIUTCS THIIOJIIOTHS TPYIOBBIX JIOTOBOPOB
1 pacKpBIBACTCS UX IOPUAMIECKOE CONlepIKaHHE.

Knioueswie cnosa: Tpynosoit norosop, EBponeiickuii Coro3, Tpya0Bble OTHO-
LIEHUSI, PETYINPOBAHUE TPYIOBBIX OTHOLICHHUH, ()opMa TPYIOBOTO JOTOBOPA.

Tsesarsky F. Legislative adjusting of maintenance, terms and form of
labour contracts in the countries of European Union

Article investigates a labour contract as a basic form of adjusting labour
relations in the countries of European Union. The author focuses attention on the
fundamental value of labour contract in a theory and practice of labour right in the
European countries, in the article classification of labour contracts, is given table
of contents of labour contract.

Keywords: 1labour contract, European Union, labour relations, adjusting of labor
relations, form of labour contract.

! Robert J. Flanagan. Globalization and Labor / Flanagan Robert J. - NY: Oxford
University Press, 2006. - P. 198-199.
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IIUTAHHS 6OPOTHbU
31 BAOYMHHICTIO

VK 341.4 C. Moxonuyk, Hauansauk [onoBHOTO
yIpaBiiHHS IOCTUIN] Y XapKiBChbKil obmac-
Ti, KAHAUJAT IOPUANYHUX HAyK, TOLECHT

o mpo61eMy JOKTPUHATBHOTO BU3HAYEHH 3TTOYNHY
arpecii y MDKHapOJHOMY KpMMiHaTbHOMY IpaBi

Ines 3mounHHOCTI arpecii Ta BU3HAHHS HEOOXIAHOCTI BiAMOBIAaIbHOC-
Ti 32 11 BAMHEHHS Y HaIll Yac MpOoKJIaia co0l HUISX HE TUTBKH Y MOPaJbHIMH,
ane i y mpaBoBilt cBimomocTi sronctBa. Ctartsa 1 Craryty OOH omnum
13 TOJIOBHHX HAMPSMIB CBOE1 TisUTbHOCTI BU3HAYAE T ATPUMAHHS MHPY 1 0e3-
MEKHU, «CTPUMYBAHHS aKTiB arpecii»'. J[7s1 BUKOHAHHS MOCTABICHUX 3a/1a4
y CBITi MPOBOAUTHCS MOJITHKA 3a00pOHM HA BEIEHHS arpeCUBHUX BiliH,
BCTAHOBJICHHS KPUMIHAIHHOI BiATIOBIJATLHOCTI A0 OCi0, K TUIAHYIOTH,
PO3B’S3YIOTh 1 3A1MCHIOIOTE arpEeCUBHY BiiiHY.

Pa3om 3 TUM CKIIaHICTH TPOOIIEMH, IO BUCBITIIOETHCS B MOAAHIN
nyOJiKallii, MOsSICHIOETLCS TUM, 1[0 B MIXKHAPOJHOMY IpaBi BiZICYyTHE 3a-
raJibHe BU3HAUEHE MOHSTTS arpecii sk Mi>KHaApOIHOTO 3704uHY. | omHIM 13
HaWO1IBIIT TOCTPUX MUTaHb MIKHAPOTHOTO KPUMIHAJILHOTO TIpaBa € BU3HA-
YEeHHS arpecii He TUTbKU SK MIKHAPOJHOTO 3JI0YMHY, a SK 3J04YHHY TPOTH
MUDY, 32 BANHEHHS SIKOTO HECYTh 1HAMBIAyaJbHY BiJIOBIANbHICTh KOH-
KpeTHi BuHHI oco0u. HaBiTs y Pumcrkomy CraryTi Mi>kHapOIHOTO KpHMi-
HaJBHOTO CYy BifICyTHS ne(iHiIlis 03HAK arpecii Ik KpUMiHAJIBHO KapaHo-
ro JISIHHS.

Ha mifcraBi KOHCTUTYIIHHOTO MPIOPUTETY IPUHIMITIB 1 HOPM MIKHAPOI-
HOTO TpaBa HaJ HaI[lOHAIBHUM TPaBOM, KPUMIiHAJIbHE MPABO OLIBIIOCTI
KpaiH, y TOMy 9uCIli i YKpaiHH, CTaBUTh 32 METY SIK TOJIOBHE 3aB/IaHHS — 3a-
XHUCT TII00aTBHUX IIHHOCTEH, sIKi HaJIeKaTh YChOMY JIFOJICTBY 1 HacamIie-
pen — 1ie 3abe3neucHHs Mupy i 6e3neku monctia. Poszain XX Kpuminais-
HOTO KOJIeKCY YKpaiHHu «3JI0YMHHU POTH MHpPY, O€3MEeKH JIOICTBA Ta
MDKHApPOTHOTO TPABOTIOPSIIKY» PETJIAMEHTYE BiJIIIOBIIaIbHICTD 32 TUTaHY-
BaHHS, IiJITOTOBKY, PO3B’sI3aHHS Ta BEJIEHHS arpECUBHOI BilHU Ta 1HIITUX
3II0YMHIB, aJle HEJOCTATHS KOHKPETH3allis CKIIAJ0OBUX I[LOTO 3JI0YMHY IT0-

! YeraB Opranmsanym O6benuHennsix Hanuit ot 26 miona 1945 1. //MexayHaponHoe
IIPaBO B JOKYMEHTaX. — 2-¢ U3J., lepepab. u moi. — M. : IHOPA-M, 1997. - C. 15.
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POmKye Garato TPYIHOLIIB y PO3yMiHHI IOPUAMYHHUX O3HAK CKIIay arpecii
B HAIliOHAJIbHOMY KPUMiHAJIbHOMY 3aKOHOJABCTBI.

Teopist KpEMiHAIBHOTO MPaBa YiTKO BU3HAUYAE, 10 BBEICHHS B HAIliO-
HaJIbHE KPUMiHAJIbHE 3aKOHOJIABCTBO HOBEJ, 110 CTOCYIOThCS PeriiaMeHTa-
111 3I0YMHIB MPOTH JIFOJICTBA, 1 30KpeMa arpecii, € pe3ynbTaToM iMILUIEMEH-
Tarii Mmoa0keHb MKHAPOIHOTO MpaBa. Y 3B’SA3KY 3 UM HAJA3BUYANHO
aKTyaJIbHUM 3aBIAHHSIM Cy4aCcHOIO PO3BUTKY HalllOHAJIbHOI KPUMIHAJIBHO-
MpaBOBOi HayKHW BOAadaeThCs BUPIMICHHS MPOOIeM CHiBBITHOIICHHS
MDKHApOTHO-TIPAaBOBUX HOPM IIPO KPUMIHAIBHY BiJIOBIIabHICTD 32 aKTH
arpecii (1omamo, 1o 3JII0YNHHICTH BOTO JiSTHHA BIiepiie chopMyapoBaHa
came B HOpMax MI>KHAPOJIHOTO IIPaBa) i BiJIMOBITHUX MTOJIOKEHB HAI[IOHAIb-
HOTO KPUMIHAJILHOTO 3aKOHO/IABCTBA. bijibllie TOTO, y BITYU3HIHINA TOKTPH-
Hi KpUMIHAJIBHOTO MpaBa BiACYTHI 00’ €IHYI0Ul MPUHIHUIHN PO3YMIHHS
FOPUAMYHUX O3HAK CKJIAJIIB 3JIOUMHIB, Iepe0adeHux crartsamu 436, 437,
438 KK VYkpainu. Y npaBoBoMy HayKOBOMY IO BiICYTHE i OJTHE PO3YMiH-
HSl MDDKHAPOIHOTO MHPY sIK 00’ €KTa HalliOHATbHOT KPUMIHAIBHO-TTPABOBOT
OXOpOHH.

Arpecis (Bix naT. agressio — HamagaT) — Ii¢ 1HAUBIyalbHA 91 KO-
JICKTUBHA TTOBEJIHKA, Jis, O CIIPSIMOBaHA Ha 3aBHaHHs (Qi3ndHOi abo
TICUXOJIOT1YHOT IIKOH, 30MTKIB 200 HA 3HUIIEHHS 1HIIOT JIFOAMHN YU TPYTIN
JIIONEH.

Arpecist y Mb>KHAPOTHOMY TIpaBi — II€ Jisl, IKa OXOIUTIOE Oy/Ib-sIKe He-
3akoHHE 3 Touku 30py Craryty OOH 3acTocyBaHHS CHITH OZIHI€IO JEPKaBOIO
MIPOTU TEPUTOPIANBHOT MJIICHOCTI 200 MONITHYHOT HE3aJIeKHOCTI 1HIIOT
nepxkaBu abo Hapoxay (Hauii). HaiiGinbein HeOe3neuHnow popmoto arpecii
€ 3acTOCyBaHHs 30pOHHMX CHII, 030pOEHU Hamaj oHiel KpaiHu Ha THITY.

[oHATTS «arpecisi» 3 MO3MIiN Mi>KHAPOAHOTO MpaBa MOBUHHE MiCTUTH
O3HAaKYy IHII[IaTHBH, 110 O3HAYAE 3aCTOCYBaHHS OyIb-SKOIO0 KPaiHOI CHIIH
nepuoro. Jlif kpaiH, siKi 3/IHCHIOIOTHCS IK CaMOOOOPOHA, SIKIIIO ITPH LIbOMY
JIEPIKABOIO 1 BUKOPUCTOBYIOTHCS 30pOiiHI CHIIH, HE BBAXKAIOTHCSI aKTOM
arpecii. L{e mommproeThCs 1 Ha KOJICKTUBHI dii IeprKaB, sSKi 3aCTOCOBYIOTh-
cs 3rigHo 31 Craryrom OOH s miaTpumanHas ab0 3a0e3MeYeHHsT MUPY
i 6e3rmekw.

Arpecis SIK 37I04MH IIPOTH OE3MEKHU JIIOACTBAa BUKOPUCTOBYETHCS TINBKU
CTOCOBHO MDKHAPOAHMX KOH(IIKTIB. BHYTpilIHI KOHIIKTH, BIHHH Y MEXKax
MEBHOT KpaiHy 13 MO3ULIHA MIXXHAPOIHOTO MpaBa He PO3IVISIIAIOTHCS SIK aKTH
arpecii.

Cuijf 3a3HAYUTH, IO KiTBbKICTh HAYKOBUX TIpallb, IPUCBSIUYCHUX BUBYCH-
HIO I1OTO ()EHOMEHY 3 TIO3HUIIIH PI3HUX COIIAJIbHUX HAYK, BUSBJICHHIO TOTO,
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SIK1 BUIM 1 GOpMH arpecHUBHUX il MOXJIMBI 1 32 SIKMX YMOB, 13 APYToi mo-
noBuHU XX CT. 3Ha4HO 3pocia. [Ipuunna nporo, Ha Halll HOIIIS, HE B OCTaH-
HIO YepTy TIOSICHIOETHCS CITPOOAMHK Yepe3 pO3yMiHHS COLiaIbHOT, ICHXO0JI0-
T'1YHOT, IPaBOBOI MPUPOJIU arpecii 3armoOirTy i CTpUMaTy Jeali 3p0CTardy
KUIBKICTh aKTiB HACHJILCTBA Y CBITI, 1 TOJIOBHE, — YHEMOXKJIMBUTH MIXKHa-
pomHi 030po€eHi KOHQITIKTH, AKi 32 YMOB Cy4acHOTO PO3BUTKY IMBiTI3aIii
3/IaTHI BUHUIIUTH JIONCTBO. bo 3p03yMmisto, 1o KOJIH JIFOIU HiBeUaTh 1 BOU-
BafOTh 1HIIKX 3a JIOMOMOTOIO BIIACHUX PYK Ta Pi3HUX BUAIB 30poi — Bix
HOYKa JT0 TTICTOJETA, I1e € HACHIILHUIIBKI JIii, 1110, K TTPAaBHUII0, OOMEKYIOTh-
Csl HE3HAUHOIO TEPUTOPIEIO 1 HE CTAHOBJISITH 3arPO3HU [UIsl JTIOACTBA B LIJIOMY.
[Hma cripaBa — 3acTocyBaHHs Cy4acHUX, 3HAYHO MOTYTHIIIMX BUAIB 30pOi,
0 MOXEe MPHU3BECTH JI0 TIIO0ATBHOT ITUBiNi3aliitHOT kKaracTpodu. Croroa-
Hi JIesiKi KpaiHi MaroTh 3MOTy OyKBaJIbHO 32 JIEKiJbKa TOJUH HE 3aJIULIINTH
Ha 3eMHIH KyJi )KOAHOI )KHBOT 1CTOTH.

Y ¢BITIII TakoT 3arpo3u CJIiJT 3a3HAYUTH, 1[0 HACUILIS, KOH(ITIKT, 13 SIKUX
CKJIAJIA€ThCS arpecisi, BiTHOCUTHCS MIKHAPOTHUM KPHUMIiHAIBHUM TPaBOM
JI0 HAHOLIBIII CEPHO3HUX MPOOJIEM, SIKI CTOSTh MIEPE/] JIFOICTBOM.

[leprri cipoOu SKUMOCH YMHOM Ha MIXKHAPOJHOMY PiBHI HaJ[aTH BU3HA-
YeHHSI 1 3aKpINHUTH MIPaBOBY 3a00pOHY arpecii MokHa BigHectn 10 1907 p.,
xonu y cT. | KoHBeHMii mpo MupHE BUPIMIEHHS MiXKHAPOIHUX 3iTKHEHB OyB
BU3HAYEHUH MPUHLHII 3aCTOCYBaHHS BCIX MOXIIMBUX 3yCHJIb AJISI TOTO, 11100
3a0e3MeYUTH «MUPHE BUPIMICHHS MIKHAPOIHUX HEY3TOKeHb» ' . SIKII0
[poaHai3yBaTy MOJAJIbIIY HU3KY MIXXHAPOIHO-IPABOBUX JOKYMEHTIB, TO
MOKHA TOOAYUTH, IO BIIACHE JIIOACHKY CIUIBHOTY 10 TPOOJIeMHU Mi>KHAPO/-
HOTO BU3HAYEHHsI arpecii, arpeCUBHUX il Ha MIXKIEPKaBHOMY PiBHI CIO-
HyKkaja Hacammepen [lepuia cBiToBa BiiiHa 1 T1 TaHeOHI SBUIA MPOSIBY
arpecii, siki T XapakTepu3yBaJiK: HasBHICTh 3HAYHOI KUTbKOCTI BiiCHKOBHX
3JI0YMHIB, TIOPYIICHHS 3BUYAIB BIifHU, HET'YMaHHE CTABJICHHS JI0 I[UBLIBHO-
T'O HACEJICHHsI, 3aCTOCYBaHHs 30p0Oi MacoOBOTO 3HHIICHHS (BilOMa iMPUTHA
aTraka) TOIIO.

3a yMOB aHTHBOEHHOTO pyXy B mpeamOyiri Craryty Jliru Hamiif Bu3Ha-
BaJslacs HEOOXiHICTh CIPSAMYBATH MIXHAPOAHI 3yCHIUIS Ha 3aCy/IKEHHS
arpecii. 3okpema, cT. 11 mporonornryBaa, mo Oyap-sika BiifHa, abo 3arpo3a
BiifHH, IIIO TOPKAETHCS MPSAMO a00 JEIKHUM YHHOM KOTOCH i3 wieHiB Jliru,
crocyerbes 1 Jlirn B misiomy, a TOMy OCTaHHSI HOBUHHA BXKUTH 3aXO0[iB, Kl
3[aTHI 3aXUCTUTH MUp Halii. CripoOM MOCTaHOBKM arpecuBHUX BiiH M03a
3aKOHOM MigHIMATUCs Yy IpoekTi JoroBopy mpo B3aeMOAONOMOTY Bif

! KoHBeHII1:A 0 MMPHOM pelleHN MeXXTYHAPOSHBIX CTOTIKHOBeHMI! // MeXxyHapoHOe
IIPaBO B JOKYMEHTaX. — 2-€ U3J., Tepepab. u oI — M., 1997. - C. 537-544.
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15 cepns 1923 p., y JKeHeBCbKOMY MPOTOKOIII PO MUPHE BUPILLIEHHS CIO-
piB Bix 2 xoBtHs 1924 p. 24 Bepecus 1927 p. Acam6nes Jlirn Hauiit npu-
HHsIA creniaibHy JAeKiaparlito, Jie MpOroIoIlyBajocs, IO BCSKa arpechB-
Ha BiliHa € 1 3aJIUIIa€ThCsI 3A00POHEHOIO 1 CTAHOBHUTH MIXKHAPOIHU 37I0UHH.
Ane arpeciero 3a OykBoro CtaTyTy BU3HABABCS JIMIIIE HAIAJ, 31HCHEHUN
3 11 mopymeHHsM. [lepriM peansHIM KPOKOM Ha IIJISIXY 3a00pOHU arpecii
ctaB [lapm3pknmii makT 1928 p., axuit ynepiine BCTAHOBHB 0araToCTOPOHHI
3000B’sI3aHHS JIEpKaB PO BiJIMOBY Bifl 3aCTOCYBaHHS 30pOWHOI CHIIH 1 TIPO-
rOJIOCUB, 110 HOTO YYAaCHUKHU «BIIMOBIISIOTECS y CBOIX B3a€EMOBITHOCHHAX
BiJl BiliHU AK 3ac00y HAIiOHAJIBbHOT MOJITHKU»', a TakoX Hajai
3000B’s3yI0THCSI BUPILIyBaTH BC1 CBOI CYIEPEUKH BUKJIIOYHO MUPHUM ILLIS-
xoM. Ha namry nymky, [Tapusbkuii nakt, 6e3yMOBHO, MIILIOB Jaji CTaTyTy
Jlirm Hauiit y upboMy nuTanHi, OfHaK HOTO MpaKTUYHE 3HAYCHHS IS MiK-
HapOJHOI0 MHUPY TOCJIa0JIFOBAJIOCS THM, IO I[i [IOCTAHOBU HE OyiH ij-
KpiIuieHi e(eKTHBHOIO CHCTEMOIO CaHKI[iM Ha BUIAJO0K MOpyIIeHHs. bes-
YMOBHHM TMO3UTUBHHUM Pe3yJbTaToM NpUUHATTS [lapu3bkoro makry crania
AKTUBI3allis TPUHHATTS 3HAYHOT KiIJTBKOCTI MID>KHAPOJHUX JIBOCTOPOHHIX
JIOTOBOPIB KpaiH, JIe mependadaracs B3acMHa BiIMOBA CTOPIH BiJT OyIb-sSTKUX
arpecWBHUX JiH, BiT y9acTi y MOmiOHUX MisX 3 OOKY 1HIINX KpaiH, B Mmif-
TPUMKHU arpeCUBHUX CHJI, @ TAKOX BCTAHOBIIIOBAIACS CUCTEMa MUPHHUX
3ac00iB BHPIMIEHHS MOYJIUBHUX TPOTHPIY.

Kondepenis 3 mpodiiem yHidikalii KpEMiHaIbHOTO 3aKOHOIAaBCTBA
y Bapmasi y 1927 p. npuiinsuia pilieHHs Ipo KpUMiHAJIbHY BiAIIOBiIAIb-
HICTB 32 MpoMaraHay arpecii — MIKHAPOIHUHN JENIKT, SKUH «OOTSIKYeE
cycninbHy coBicTb»?. Y 1930 p. Crenianbuuii komitet Jlirn Hariii 3 pos-
poOKH 3aranbHOT KOHBEHIIT PO PO3BUTOK 3ac00iB, IO MOTEPEAKAIOTh
BiifHY, 3ampornoHyBaB Acamb0iel pO3TISHYTH MUTAHHS [P0 MOXKIUBOCTI
00poTHOM 3 MpoIaraHa0 arpecii, «BBaXkarouu, 10 Mporaraljaa arpecii
MPOTH 1HO3EMHOT JIep)KaBH MOXKE CTBOPUTH 32 MIEBHUX YMOB 3arposy 3a-
rajgpHOMyY MupY»’. ¥ 1933 p. FOpuanunuii komiter Jliru Hartiit po3po6us
MIPOCKT KOHBEHIIIT 10 60POTHOI 3 arpeciero, Ie 3a3Havagocs, Mo AepKaBH,
SIK1 TTiIIIFICalTi KOHBEHIIiI0, OepyTh Ha cebe 30008’ s13aHHs BXKUTH Ha HAIIIO-
HaJHHOMY DPiBHI 3aKOHOIaBYHX 3aXOIiB /i1l OOPOTHOH 3 MPSMOIO 1 TTyOITiv-

! JoroBop 06 0TKas3e OT BOIHBI B KaueCTBe OPYANMS HALMOHAIbHON MOMUTUKA OT 27
aBrycra 1928 r. // Me>xiyHapojiHOe IPaBo B JOKYMEHTaX. — 2-e U3L., mepepab. 1 fom. — M.,
1997. - C. 554.

2 Rappaport E. Le problem de T'unification international du droit penal / E. Rappaport. -
Varsovie, 1929. - P. 40.

* TuB.: Tpasinun A. H. 3ammTa Mupa u yronosHbiii 3akos / A. H. Tpaiiuun. - M., 1937. -
C. 131
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HOIO IPOTaraHjaolo, Mo 3AiCHIOETHCS 3 METOI0 CIIPOBOKYBATH JIEP>KaBU
MEPUIMMU MOPYIIUTH CBOT MXKHAPOIIHI 3000B’s13aHHSI 1 3I1HCHUTH JIi10, sIKa
CTAaHOBUTHME aKT arpecii.

Tinpku micns dpyroi cBITOBOI BiifHM MOHATTS 3JIOUMHY «IIpOTIaraHja
arpecii» BBIHIILIIO B MDXKHapOiHE KpUMiHabHE paBo. HeaOusike 3HaYeHHS
MpY LFOMY MaJia JisubHICTh HIopHOEp3bKOTO TpHOYHAITY, IKAH IiATBEpIUB
TOH (haKT, 1110 arpecuBHa Mponaras/ia 3aiMasa Iepro4eproBe MiclLe B ap-
ceHauti TimiepiBehKoi momituku. OauH i3 ronoBHuX nistdiB [11 Peiixy ['epiar
Ha Mpoleci BU3HAB, IO AJIs PO3B’sI3aHHS BIHHHU BayKIMBUMHU Oyiu Tpu (ak-
TH: BIHCHKOBI 3yCHJITA; €KOHOMIUHI 3ax0u i mpomarangal. A T'itrep y cBo-
it poboTti «Maita Kamng» mucas, mo «3a JOTTOMOTOI0 BMIJIOTO i TOBrO-
TPUBAJIOTO 3aCTOCYBaHHS IPONAraHANd MOXHA IIPEICTAaBUTH HAPOLy HaBITh
HeOO a710M 1, HABMAKH, HAH3IUICHHIIIIE )KUTTS — SIK pai»?.

Tpetboro nucronana 1947 p. I'enepansna Acamones OOH npuiinsiia
3anpornoroBany [lomiTuaamM komiteToMm Pesomromiro «IIpo 3axomm, stkux
HEeoOXiTHO BXKHUTH MIPOTH MIPOTIATaHIU BilTHH 1 TUX, XTO PO3MAIIIOE BIHHUY,
B SIKiii 3acyKyBasucs B Oynb-sIKiit KpaiHi 1 Oyap-gki popMu mpomnarasiy,
sIKi O MaJIi 32 METY CTBOPHUTH YW TIOCHITUTH 3arpo3y MUPY, TOPYILIECHHS! MUPY
ab6o axT arpecii. ' erepanpaa Acam6Oness OOH 3anpomonyBaia ypsaam ycix
kpain — wineHiB OOH 37iiicHUTH TIeBHI KPOKH, M0 JOIMyCKAIOThCS HAIliO-
HaJIbHUMH 3aKOHOJABCTBAMHM, JJISI CIIPUSIHHS BCIMa HasIBHUMH B 1X PO3IO-
psIbkeHHi 3acobamu iH(opMaIii 1 mporaran i po30ynoBi APYKHIX BITHOCHH
MiX JepskaBaMu Ha 3acafax npuniumis Craryry OOH?.

TakuM 4MHOM, MPUHLIMIIN MIXXHAPOJHOTO IIpaBa, sIKi 3HAWLIIN BiJO-
OpakeHHs y cTatyTax i Bupokax Hropuoepsbkoro i Tokificbkoro TpubyHa-
JiiB, Oynu 1ie pa3 miareeppkeri Opranizaiiero O0’enqnanux Harriid.

HayxoBuii inTepec mIst OIIIHKH 1 MOYKITHBOTO 3aCTOCYBAaHHSI B Cy4acHO-
My HaI[lOHAJHHOMY 3aKOHOJIaBUOMY ITOJIi HOTO OKpeMuX Ae]iHiliii Mae, Ha
Hairy ayMky, npuiinatuil y CPCP y 1951 p. 3akoH mpo 3axuct Mupy, a y
1958 p. — 3akoH npo KpUMiHAJIbHY BiJIOBIJAIBHICTh 3a JepKaBHi 3110~
YUHH, SKAH TIepeadadaB 3a mporaranay BiliHU B Oyab-sKiit popmi mokapaH-
HS y BHIISIII 1T030aBIICHHS BOJII TEPMIHOM BiJl TPHOX JI0 BOCBMHU POKiB
(ct. 8 3akoHy). Y 3aKoHI HaJJaBAJIMCS BU3HAYCHHSI 1 TICBHI OI[IHOYHI KPHUTE-
pii arpecii. [IporosonryBanocs, 10 3a CBOEIO IOPUIUIHOIO IPUPOAOIO MPO-
raraHjia BiliHM CTAHOBUTH OJIMH 13 BUJIB JIO MiJI0OyPIOBaHHS 3/iHCHEHHS

! Hriopu6eprckuii mpouecc : c6. marepuanos B 8-mu 1. T. 4. - M., 1987. - C. 348.

2 Tam camo. T. 7. - M., 1987. - C. 526.

? OduimanbHbI OTYeT BTOPOIT ceccyu TeHepambHolT Accam6ien : Pesomonys. 1947 1. //
MesxayHnapogHoe 1paso B fokymeHTax / cocT. H. T. Brarosa, I. M. Menkos. - 2-e n3z. - M.,
1997. - C. 337.
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TaKOTO TSKKOTO MIKHAPOJHOTO 3JI04HMHY, sIK arpecist. [1inOyproBaHHs siK BU
CHIBYYACTi y 3JI0YMHI 32 3arajIbHAM IIPABUIIOM TATHE 32 COO0I0 KPUMiHATIBHY
BiJINOBITAJTGHICTH JIMIIIE B TOMY BUTIAJIKY, KOJIM 3aKJIMK JI0 3II0YMHY TIPUBIB
70 3JI0YMHHOTO PE3yNIBTaTy — 10 BUMHEHHS 3704nHy. Toxi SK mponaraHia
BIMHM SIK OZIMH 13 BU[IB 3JIOYMHY IPOTH JIFOICTBA TATHE 32 COOOK0 KPUMiHAIIb-
HY BIJINOBIJAJIbHICTh TAKOXK y BHIIQJIKY, SIKIIO arpecis He maia mictist. [Ti-
OyproBaHHs Nepedadae NpsIMUIA 3aKIIMK 0 BUNHEHHS 37I0YMHY, B TOH Yac siK
Ipornarai/ja BifHu MOXKe 1 He MICTHTH HPSIMOTO 3aKJIMKY A0 Biitnu. Haperri
110y pIOBaHHS MiCTHTB 3aKIIUK /10 KOHKPETHOTO 3JI0YMHY, HAIIPHUKIIA T, BOUB-
CTBa TIEBHOI 0COOM, a MpoIaralaa arpecii MaTuMe MicIie i B TOMy BUTIQJIKY,
KOJIM B Hil BiJICYTHIH 3aKJIMK JI0 BIHU IIPOTH NIEBHOT KPAiHU: TYT JUIs CKJIa Ly
3JI0YMHY JJOCTaTHBO 3aTaJILHOTO 3aKJIUKY JI0 arpecii.

Ha cecii CreniianbHOT0 KOMITETY 3 BU3HAUCHHS arpecii B CHCTeMi Mixk-
HapOAHUX 37104MHIB y 1969 p. oOroBoproBaucst okpeMi mpoOIeMH SIK IOA0
TEPMIHOJIOTIYHOTO BU3HAYCHHS arpecii, Tak i MIJISAXH BIUIUBY HA KpaiHy-
arpecopa Ta BUIH IMOJTITHYHOI 1 MaTepiaIbHO1 BIIOBITAIGHOCTI 3a 11 37i#-
cHennsi. Came TyT 0OTOBOPIOBATIOCS MUTAHHS PO TE, IO 0COOIMBICTIO
arpecii sik HeOe3MeUHOTro JEIiKTY, [0 CTAHOBUTh MIKHAPOHHI 3JI0UUH,
€ Te, 10 KPIM CaMUX JiepKaB-arpecopiB BiAMOBIJAIbHICTh KPUMiHATBLHOTO
XapakTepy HeCyTh 1 X KepiIBHUKH.

3a 3xificHeHHs akTy arpecii 3a MbKHapOJHUM IPaBOM Ha JIepKaBy MO-
JKYTh HAKJIAIaTHCS HANCYBOPIII CaHKINI{, cepel AKUX BiAMOBITaIbHICTh
KpaiHu-arpecopa 3riJHoO 13 3000B’ I3aHHIMH, SIK1 HAKJIAJAIOTHCSI Ha HEl MiXK-
HapOJIHUM JIOTOBOPOM, YYaCHUKOM SIKOTO BOHA €. Y BijeHChKil KOHBEHIIIT
PO MPaBoO MIKHAPOAHUX AOTOBOPIB 1969 p. € cT. 75, 3rifgHO 3 KOO MO-
cranoBu KoHBeHIIT «HE TOPKAIOTHCS HISIKUX 3000B’s13aHb CTOCOBHO JI0TO-
BODY, AKi MOKYTh BUHUKATH ISl KpaiH-arpecopiB y pe3ynbTaTi 3aXo/IiB,
npuiHATHX BianmoBimHo mo Craryty Opranizanii O6’egnanux Harriit
y 3B’A3Ky 3 arpeciero 3 60Ky mux kpaim»'. V Jlekmapariii mpo MPUHIIAITN
MIKHapOJIHOTO TIpaBa, sSIKi CTOCYIOThCS APYKHIX BIIHOCHH i CHIBPOOITHH-
nurBa Mix kpainamu 3rigHo 31 CraryroM OOH, TakoXK MiAKPECITIOETHCS:
«ArpecuBHa BilfHa € 3JI04MHOM HPOTU MHUPY 1 TATHE BIANOBIJAIBHICTD 3a
MDKHApOTHAM TIPaBOM»?.

Ha nepmmit morsia, MidKHAPOAHOIO CITITFHOTOIO JOCHTH aKTUBHO 1 TTO-
CJIITOBHO 3aCy/KYBAJIUCS aKTH arpecii 1 BUPINTyBaIHCs MATAHHS BiAOBI-
JATBHOCTI 3a 1X 3[ilCHeHHA. AJe 1 B Halll Yac y M>KHapOJAHOMY TPaBi BH-

! BeHcKast KOHBEHI[UA O IIpaBe MeXAYHAPOJHBIX JOTOBOPOB OT 23 Mast 1969 1. // Mex-
IyHapopHoe IpaBo B fokyMmenTax / coct. H. T. brnarosa, I. M. Menkos. - 2-e usz. - M.,
1997. - C. 52.

* Tam camo. — C. 556-557.
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3HAYCHHS arpecii OyJI0 1 3aJTUIIAETHCS OTHUM 13 HAHCKIIAIHIMIMX 1 HEBUPIIICHUX
nUTaHb. [CHyr041 pOMo3uii 3 i€l mpod1eMu 00roOBOPIOIOTHCS 1 CHOTO/IHI,
ajie He MarOTh 3aKOHOJIABYOTO 3aKPITICHHS Hi Ha PiBHI HAIlIOHALHUX TIpa-
BOBHUX CHUCTEM, Hi B CHUCTeMI Mi>kHapogHoro npasa. Cepen OCHOBHMX IO-
3MLIH, SKi 0OrOBOPIOBANMCS HA PiBHI HAYKOBUX MIKHAPOIHUX TUCKYCIH,
MOYKHA BUOKPEMUTH JIBI:

— IPUHLUI IepepaxyBaHHs arpeCUBHUX i, TOOTO CKIagaHHs IX mepe-
Jniky, — niponosutis CPCP;

— NPUHLUI «THYYKOD» (OpMynH, KOJH B OCHOBY PO3YMIHHS T€pMiHa
arpecii 3aKJ1a1ancs Tak 3BaHi «IPUPOIHI KPUTEPII», a HE KIOPHIUYHI PO3-
Oy/IOBI», — TIPOITO3MIIIS 3aXiTHUX KpaiH'.

Brim kpaiHu — y4acHUKH AUCKYCii HE 3MOITIN JOMOBUTHCS, 1 B PE3YJiib-
TaTi OyJI0 BUPILLIEHO B3araii He MPUHMAaTH HiSIKOTO JOKTPHUHAIBHOTO BU3HA-
YEHHSI TIOHSITTS «arpecis» y Mi>KHapOJHOMY ITPaBi.

Mix THM IJIs1 3MIHCHEHHS TITMOMHHOTO aHaJIi3y arpecii sk Mi>KHApOJ-
HOTO 3JI0YMHY HEAOCTaTHBO MPOCTOI periaMeHTauii pakry HasBHOCTI Ta-
KOT'O 3JI0YMHY B MI>)KHApPOAHOMY 1 HalllOHaJIbHOMY 3akoHOaBcTBi. Cripoly-
€MO PO3IVISIHYTH HOTO CKJII0BI 1 KpUTEPii 3 MO3MIIIM 1HIINX COIIAIBHUX HAYK,
SIK1 METOJIOJIOTIUHO 0a3yIOTHCS Ha IMEBHUX COIIALHO 3HATYIIUX OI[IHOTHHUX
KpuTepisix. MOXIIMBO, caMe TaK|i MifXiJ JO3BOIUTH OUTBIN KBaMi(hikOBaHO
MiIIATH JO BUPILIEHHS HAaiCKIaIHIIOl Tpo0ieMH MI>KHApOIHOTO KpUMiHAIb-
HOTO TipaBa — BU3HAYEHHSI CKIIay 3JI0YMHY arpecii. BBaxxaeMo MOXIHBAM
TIPH OITIHIII 37I0YMHIB IIPOTH MHPY 1 OS3ITEKH JIFOICTBA 3aIIO3UIUTH METOI0-
JIOTIYHI 3aca/¥ 1 MEBHI TPAKTyBaHHS BUJIIB arpecii, o 3aCTOCOBYIOThCS
y inocochbKiii, ICUXOIOTTYHIN, COLIONOTIUHIM HayKaX 1 aKTHBHO Y CHCTEMi
3arajbHONPABOBUX 3JIOUMHIB. BijbIle TOro, MPOBEICHUH aHaJI3 JKEpeI
(h1710cO(CHKO-TICHXOIOTITHOTO XapaKTepy 3axXiTHOT HAYKOBOI TyMKH JO3BOJISIE
HaM BIJICTE)KUTH i BU3HAYUTH TIEBHI CKJIAJIOB1, XapaKTEpHi 1 JJIs1 TAKOTO He-
0e3MeYHOr0 MI>KHAPOIHOTO 3JI0UMHY, SIK arpecisi, 1 MOXJIUBI JIJIS IIIJIKOM 3a-
KOHOMIPHOTO BUKOPUCTAHHS TIPH HOTO KBasTi(hiKaIlii.

e y 1961 p. /1. bacc oxapakTepr3yBaB arpeciro sk OyIb-sSKy ITOBEIiH-
Ky, III0 MICTUTB 3arpo3y 1 3aB/a€ KoM iHIIMM?. [HIIIe BU3HAYEeHHS arpe011
3alpoNoOHOBaHe TAKUMHU BUIAATHUMH JOCTigHMKaMu, sk JI. bepkosin i
C. ®embax. Ha ixHro yMKy, 11100 Ta 4M iHIIA Jis Oyina kBamidikoBaHa siK
arpecisi, BOHa MOBHHHA BKIIFOUaTH B ce0e Hamip, a He TIPOCTO MPUBOAUTH

! Tpaitnun A. H. 3ammra Mupa u yronossslit 3akos / A. H. Tpaiiaus ; nog o6, pe.
P. A. Pygenko. - M., 1969. - C. 336.

2 Buss D. M. Strategic individual differences: The evolutionary psychology of selection,
evocation, and manipulation / Twins as a tool of behavior genetics. West Sussex, England,
1993. - P. 58.
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1o Hachikis!. TTogiOHe BU3HAUEHHS HAAA€ ICTOPUK Hayku Y. XapTy? i Bi10-
Mmuit mecuxosnor P. bapowr®.

VY nam yac OinbIIiCTh 3apyOKHUX HAYKOBI[IB MPHUIMAIOTH 33 TOJIOBHE
TaKe BU3HAUCHHS: «Aepecis — ye 6y0b-sKa N08ediHKa, CNPIMO8AHA HA 00-
pasicerts abo 3a80aHHs WKOOU THWLIT HCUBIl icmomi, wo He badicae nooio-
H020 n0goddcenns»?. Ha nepiimii morisij, e BU3HAYCHHS € JIOCUTh MPO-
CTHM, aJie MICTHTh JesKi 0COOIMBOCTI, sIKi, Ha HAI MOTJISA, TTOTPEOYIOTh
O1ITBII TTTHOOKOTO aHaTi3Yy.

Azpecia ak nosedinka. Hacammepen, i3 npasosux no3uyiti arpeciro CIi
PO3IIIAATH SIK MOJIENh TTOBE/IHKH, a HE SIK eMOIIil0, MOTHUB 200 YCTaHOBKY.
13 ncuxonoeiunux no3uyill arpecist 9acTo acOIIOETHCS SIK HEraTUBHA €MO-
1list — 37ICTh, 3 MOTUBaMU — Oa)KaHHS HAIITKOJAUTH a00 00pa3uTH, i HaBiTh
3 HEraTUBHUMH YCTAaHOBKAaMH, TAKMMH, HAIIPUKJIA, SIK pacOBi a00 €THIYHI
3a0000HU. BTim aHai3 colianbHOT MOBEATHKY MiATBEPIXKYE JIHIIE TOH (aKT,
10 Y peaJIbHOMY MIXKHApPOTHOMY JKUTTI 30BCIM He 000B’SI3KOBO, 11100 arpe-
COpPH HEHABH/IUJIM THX, Ha KOTO BOHU HAIIA/IAI0Th, YaCTO arpecist O3B’ si3y€ThCsI
y CTaHi IMOBHOT XOJOJHOKPOBHOCTI. TaKMM YHMHOM, MOYKHA KOHCTaTyBaTH,
10 HeTaTHBHI €MOI1i{, MOTHUBH 1 yCTAHOBKHU HE 3aBXKIH MIPOBOKYIOTH MPSAMIi
HalaJK{ Ha 1HIINX, & TOMY BUKOPUCTAHHS TepPMiHa «arpecis» ciig oome-
KUTH CHEPOI0 TBHO 3JIOBMHUCHOI ITOBEAIHKH, 1110 IPU3BOAUTD JI0 3JIOYMH-
HOTO JTisTHHSL.

Azpecia i namip. Y HaBeneHOMY BU3HAYE€HHI TEPMiH «agpeciay nepen-
Oauae 1ii, SKUMU arpecop HaBMHCHO 3aBJIa€ MIKOAM CBOii KepTBi. Aje
BBEJICHHSI KPUTEPIF0 HABMUCHOTO 3aBJaHHS IITKOAH Y MIXKHAPOIHOMY KPH-
MiHaJILHOMY IpaBi MOPOMKYe unMaino TpynHoutis. [lo-nepiue, e gpaxkrop
TOTO, 1110 BKJIAJIAETHCS Y IOHATTS «HABMHUCHICTBY Jii. Lle i cborojHi € npe-
METOM HayKOBOi TMCKYCil HE TiJbKHM B Taly3l MXKHapOJHOTO Mpasa, a i
cepen ¢axiBIliB y Taiysi ¢imocodii i cormiomorii®.

! Berkovitz L. The experience of anger as a parallel process in display of impulsive,
«angry» aggression / L. Berkovitz // Aggression Theoretical and empirical reviews ; Ed. by
R. G. Green E. I. Donnerstein. - Orlando Academic Press, 1983. - Vol. I. - P. 103-133; Bepxko-
B JI. Arpeccust: IpUYMHBL, OCIeACTBILT U KOHTPorb / JI. Bepkosu. — CII6., 2002. - 512 c.

> Hartup W. The developvent of aggression / Hartup W., de Witl. Origins of aggression. -
The Hague, 1978. - P. 12-21.

*Baron R. The control of human aggression: A strategy based on incompatible responces
/ R. Baron // Aggression : Thoretical and empirical reviews. — 1983. - P. 28.

*Bepon P. Arpeccus / P. Bepow, [I. Piuappcon. — CII6., 1997. - C. 26.

> Bergman M. Psychoanalytic observations on the capacity to love. In Separation-
individuation: Essays is Honor of Margaret S. Mahler, ed. M. Devitt & C. Cettlage /
M. Bergman. — New York: International Universities Press, 1966. — P. 15-40; Kpetixu b. Co-
IanpHast ncyxonorus arpeccun / B. Kpeitxn. — CII6., 2003. - 336 c.
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[HONI HaMip 3aBAATH WIKOAMW YCTAHOBIIOETHCS JOCHTh IPOCTO: arpeco-
pu cami Bu3HaI0Th 1e. Lle xapakrepusye, Hanpukiiaz, nepion Apyroi csiro-
BO1 BiliHHM, KOJIM KepiBHUKaMW HiMequWHU HiTKO TPOTOJIONTYBAJIHCS arpe-
CHBHI HaMip¥ 3HHUIINUTH €BPEiB, ITUTAH, TICPETBOPHUTH Ha padiB CIIOB’ THCHKI
Hapo/H TOIIO. Pa3oM 3 THM y MI>KHAPOJHUX MTPABOBITHOCHHAX TPATUISIOTh-
Csl CHTYyaIlil, KOJIM HasiBHICTh 200 BiICYTHICTh arpeCHBHOTO HaMipy BCTaHO-
BUTH HA0aAraTo CKJIaIHILIE.

AJie He3BaXKarouM Ha BC1 TPYAHOLI y BU3HAYCHH] ArpecHBHOIO HaMlpy,
BBa)KA€MO 32 JIOLIJIbHE BCE X 3aJUILUTH LIed KpUTEPil y BUMAJKaX TePMi-
HOJIOT1YHOT'O TIyMAueHHs CKJIAAy 3JI0YMHY 1 caMe 3 TaKUX IPUYUH:

no-nepute, AKmo 0 y BU3HAYCHHI HE 3rajlyBaBcs (aKTOp HABMHCHOTO
3aBJIaHHS IIIKOJIH, TO HEOOX1THO OYyJ10 O 1 KOJKHE BUIIAKOBE 11 CIIPUYUHECHHS
TPaKTyBaTH sIK (aKT arpecii;

no-opyee, SIKILO BUKIIOYUTH 000B’SI3KOBY HAsSBHICTh HaAMipy 3 BHU3Ha-
YeHHS arpecii, To Bci i, Hanpukiax muporBopunx cuit OOH, MokHa Oyr1o
0 TpakTyBaTH SK (DakT arpecii mMoA0 Tiel un 1HIIO! KpaiHw, 1€ 3aCTOCOBY-
FOThCSl MUPOJIFOOHI 3aX0/IH 11i€T OpraHizaiii;

no-mpeme, SIKIO KPUTEPi HaMipy BUKIIIOYUTH 3 BU3HAYCHHS arpecii,
TO HAIPUKIAJ, BUMAJ0K HE3aBJaHHS IIKOIU HEOOXiAHO PO3IIISLAATH SIK
arpecio, HaBiTh SIKIIO JKEPTBi, X0U LI 1 OUiKyBajocs, HE OylI0 3aBIaHO
mkoau. Came ToMy OUTBITICTh 3aXiTHUX YUEHUX, SKi BXKE 3raJlyBaliucs,
BH3HAUYAIOTH arpecito He TUTBKU SK TIOBEIIHKY, SKa MPU3BOAUTH A0 ITKOIU
a00 3aBaHHs 30UTKIB IHIIMM, a ¥ OyIb-sIKi i1, II[0 MarOTh 3@ METY JIOCSIT-
HEHHS ICBHUX HETATUBHUX HACIIJIKIB.

Azpecia ak 3anodianns wikoou. OcoOMUBICTb TPAKTYBaHHs arpecii sk
3JI0YMHY MPOTH JIIOACTBA Y MIXKHAPOIHOMY IIpaBi €, K yXKe 3a3Haqanocs,
HEeBHU3HAUCHOIO jiediHimiero. Brim, Bueni Pobept bepon 1 [lebop Pivapacon’
3a3HAYa0Th, 110 arPECUBHIMH MOYKHA HA3WBATH TUTHKH Jii, SIKi 3aBHAIOTH
IIKOJIM J)KUBUM 1CTOTaM, TUIbKY BOHHU € arpeCUBHUMH 3@ CBOEIO ITPUPOJIOI0.
V Toii e yac, Ha TyMKY ¢inocoda i ncuxomnora E. ®pomma %, miz arpeciero
CJIiJT pO3YMITH Jiii, SIKi 3aBJIAFOTh IIIKOJIM HE TUTBKH JIFOJMHI 200 TBapuHi, a i
Oy/b-SIKOMY HEXXHBOMY 00’ €KTY.

OmHuM i3 BapiaHTIB IMXOTOMIYHOTO PO3MOJiNy arpecii, 3a baccom
1 XapTymom, € arpecis Bopo)ka i arpecis iHcTpyMeHTainbHa. Po3rmisaeMo i
BUJIM arpecii 3 Mo3uIliil KpUMiHAIILHO-TIPABOBOI OLIHKH 3JIOYMHY arpecii.

Tepmin «BopoXkKa arpecisi», Ha JyMKY aBTOpPiB, 3aCTOCOBY€EThCS Y BH-
naJikax, KOJH TOJIOBHOIO METOIO arpecopa € 3alojlisiHHs CTpaKAaHb CBOIH

! Bepon P. Arpeccus / P. Bepon, [I. Piuapacon. — CII6., 1997. - C. 36.
? @pomM 3. AHaTOMMA YeNIOBEYECKOI AecTPYKTUBHOCTH / O. DpoMM ; Imep. ¢ HeM.
3. TenaraukoBoit. — M., 2006. — C. 64.
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KEPTBi. SIKIIO0 MOMISIHYTH Ha IICUXOJIOTIYHE TPAKTYBaHHS TEPMiHA JIJISl BH-
3HAYEHHS CKJIaJly 3JIOUYMHIB ITPOTH MHPY 1 O€3IEKH JIFOICTBA, TO OE3YMOBHO,
HacaMIiepe], 11e TOM KpUTepiid, SKUi € OCHOBHUM TIpH KBamidikarii 370-
YUHIB MTPOTH JIFOISTHOCTI — TEHOIUY, BiHCHKOBUX 3JIOUHHIB, SKi XapaKTe-
PHU3YIOTBCS HAsSBHICTIO (DAKTOPY 3HYIIAHb HAJl IUBIIBHUMHU IPOMaJITHAMH
1 BINICHbKOBUMH IIOJIOHEHUMH TOLILIO.

[ToHSITTS «IHCTpYMEHTAIbHA arpecisy, HaBMaKH, XapaKTePU3Y€E BUTIA-
KM, KOJIM arpecopH 3iHCHIOITh Hamaj, aje He MaloTh HaMipiB 3aBJaTh
IIKOMH. Y IIbOMY BHIIAJKY, CKOPIIIIE 32 BCE, aTrPECHBHI J1ii BAKOPUCTOBYIOTh-
s SIK IHCTPYMEHT IS 3A1HCHEHHS TIeBHUX Oa)kaHb. AJie B KOHTEKCTI MiX-
HApOJIHO-TIPABOBOT OIIHKY (akTy arpecii 1eil TepMiH € JOCUTh HEOHO-
3HAUHHUM 1 CKJIQJIHUM ]IS 3aCTOCYBaHHS.

Came ToMy 3mIbMaHH! 3aIPOMTOHYBAB 3aMIHUTH «BOPOXKY» 1 «IHCTPY-
MEHTaJIbHY» arpecito Ha «00yMOBIICHY MOJPa3HEHHIM» Ta «OOYMOBIIEHY
CTIOHYKaHHSIM.

Aepecis, «obymosiena noopasHeHHAM», HAISKUTD 0 MTil, sKi TTOYHHA-
FOThCSl HacaMIIepe 1 ISl JIIKBIIAIlil HEIPUEMHOI cuTyallii a00 1mocadieHHs
i1 IIKIJUTMBOTO BIUIMBY. 3aCTOCYBAaHHS I[bOTO KPUTEPIIO MPABOYUHHE JIsI
aHaJIi3y, HaIPUKJIa, arPECUBHUX HAIAJ(iB i3 METOI T'CHOIHTY TOIIO.

Aepecis, «0byMO61eHA CNOHYKAHHAM», HAICKUTH N0 AiH, SKI PO3IO-
YUHAIOTHCS HacaMIlepe/ 3 METOI0 TOCSTHEHHS PI3HUX 30BHINTHIX BUTOII,
TIEBHOI KOPHCTI.

LlikaBUM# JUIs1 JOCHTIDKCHHS € 1 TePMiHHU, 3alIPONIOHOBAaHI BUCHUMU
K. Jomxem i J]x. Koiii, siki BA3HAYAKOTh TaK 3BAHY peakmusHy 1 npoaxKmueé-
Hy azpeciro.

Peaxmuena azpecis nependadae BiAIaTy y BiANOBIAb HA YCBIAOMIICHY
3arposy.

Ilpoakmuena azpecia OPOJIKY€E TIOBENIHKY, HATIPUKIIA, MOTYTHHOI
KpaiHU Ha MaJIEHBKY 1 0e33aXUCHY (HApUKIIa/1, IPHHIKEHHS, POTIaraH-
JIMCTCHKUI BIUTHB, 3aJISIKYBaHHs), CIPSIMOBAaHY Ha OTPUMAaHHS MIEBHOTO
MTO3UTUBHOTO PE3YJIbTaTY.

Hocmimxenns K. Jlomxa i k. Koiti Hamamu emmipuyHi JoKa3u icHY-
BaHHS JIBOX Pi3HUX THITIB arpecii, SKi BiAPi3HAIOTHCS PI3HUMHU MOTHBAITisI-
MH 1 IUTSAMA 1, IK Ha HAITY TYMKY, MOXXYTh BUKOPHUCTOBYBATHCS B CUCTEMI
OLIIHKH 3JIOYMHY arpecii y Mi>KHApOJHOMY ITPaBi.

Ha nam morisi, B KOHTEKCTI JOCHIHKEHHSI arpecii K 37I04MHY [TPOTH
JIFOJICTBAa HEOOXITHMM € 1 3aCTOCYBaHHS IIEBHOT'O €BOJIFOIIITHOTO ITiIXOLy
710 aHaumi3y ii ckiIagoBux. Piu y TiM, o arpecist He TUTbKU € 0COOIHMBUM,

! TIcuxomnorust 4yenmoBedeckoit arpeccun : xpectomarust / coct. K. B. CenpueHok. — MuHCK,
2001. - C. 65-69.

161



BicHuk N° 1 [64] MumarHa 6opomb6u 3i 37104UHHICMIO

CaMOCTIHHUM 3JI0YMHOM NPOTH JIIOACTBA, a i 000B’SI3KOBOIO CKJIAJ0BOIO
OUTBILIOCTI 37I0YMHIB IPOTH MUPY 1 Oe3mekH. | Ko paHime y MiXkKHapoI-
HOMY TIpaBi arpeciero BU3HABAINCS Hama]l ado 3arpo3a Harasy, TO CbOTOo/I-
HI He OpaTH 10 yBaru acrekT IUBLTI3aI[HOT 3arpo3u BiJi IEBHUX il Tiel
9H 1HIT01 KpaiHu MPOCTO HEMOKIIMBO. Hampukian, me pokiB 70—80 Tomy
3arposa MajiHHs JiTaka He Maja XapakTepy MDKHApPOIHOTO 3J0YHHY. 3a
YMOB Cy9acHOTO PO3BUTKY IHBIII3aMil JiTak, Ha OOPTy SKOTO IepedyBae
siiepHa, OakTepiosoriuna 30posi abo MPOCTO mTaMu MiKpoOiB i BipyciB,
30aTHUX 3aMOAISTH LIKOJY BCIM KMBHM 1CTOTaM 3€MJIi y BUIIAJIKy He3arlia-
HOBaHOI aBapii, TOOTO 06e3 HaMipy 3aBJaTH IIKOJ!, MOJKE CIIPUIHHUATH He-
BUIPABHY LIKOY JIFOISIM, TEPUTOPISIM 1 HaBiTh KOHTHHEHTaM. Lle crionykae
JI0 HAyKOBOTO Cy4acHOTO OayeHHS OLIHOYHUX KPUTEPIiB y KOHTEKCTI PO3-
BUTKY BUEHHS IIPO KPUMIHAJIBbHY CKJIAIOBY 3JI0YHMHIB arpecii.

BaxiBe 3HaueHHSI Ma€ i HAyKOBE OOIPyHTYBaHHS TEOPETUYHOTO PO3-
MeKyBaHHS CKIIaJy arpecii BiJl iHIIUX 3JI0YMHIB MPOTH MHPY 1 Oe3MeKn
monctea. Lle moB’s3aHe 3 pO3yMiHHSIM 3JI04MHY arpecii B MiXKHapOJHOMY
paBi, 3 OJJHOTO OOKY, SIK 3JI0YUHY, 10 3IIMCHIOETHCS JICPIKaBaMHU, a 3 JIPyro-
IO — SIK 3JI0YMHY, BUMHEHOTO (DI3MIHUMH 0CO0aMH, SIKi HECYTh BiIOBIAAIb-
HICTh 3a MDKHApPOIHUM ITyOmigHuM mpaBoM. [loasiiiHa mpupoma 37109HHIB
arpecii B MDKHapoOIHOMY TpaBi 0a3yeThCsl Ha HEY3TOKEHHI IOPUINIHIX
KaTeropiit «cy0’eKT 3IMOYMHY» 1 «Cy0’€KT BiAMOBIMAILHOCTI» TPH 3/ ICHEH-
Hi aKTiB arpecii Jep>kaBoro (FOpUIMIHOI 0CO00F0) 1 BIAMOBITHO /IO i, sKi
30iraroThCst IpH 3A1HCHEHHI akTiB arpecii ¢pi3suuyHrME 0oco0amu.

TakuM 4MHOM, TOCIIIKEHHS JOKTPUHAIBLHOTO BU3HAUYEHHS arpecii sk
3JI0YUHY MPOTU MUPY 1 OE3IEKHU JIFOICTBA, PO3POOKA METOAMKH aHAI3Yy ii
CKJIaJIOBUX, 3aCTOCYBAaHHS IIPH LIbOMY HETPAJAULIHHNX MiAXOIIB (inocod-
CBHKOTO, COLIIOJIOT1YHOT0, TICUXOJIOTTYHOTO 1, 3BUYaifHO, IPAaBOBOTO Xapakx-
Tepy 03BOJISATh YHI(IKYBaTH PO3YMIiHHS CKIAAy 3JI0YMHY SIK Y CHCTEMI
HAIlOHAJFHOTO, TaK 1 MIXKHAPOJIHOTO KPUMIHAJIBHOTO TIpaBa.

Moxonuyk C. K npo0seme 10KTpHMHAJIBLHOIO ONpee/eHus MpecTynaeHust
arpeccuu B Me:KI1yHApPOJHOM YIrOJIOBHOM INpaBe

OcBelieHbl 0CHOBHBIE 3TaIlbl Pa3BUTHS TIOHATHUS arPECCUU B MEXKTYHAPOIHOM
YTOJIOBHOM TIpaBe. AHAIM3UPYIOTCS HAYYHBIC TIOMBITKA Pa3paOOTKH OICHOYHBIX
KpUTEPHEB COCTaBa arpecCu KaK MPECTYIUICHUS MMPOTUB MUpPA U O€30TTaCHOCTH
YeIoBeYeCTBa, KOTOPBIE 00CYX/TaIMCh Ha MEXTyHAPOIHOM YPOBHE Ha MPOTSHKEHUH
XX B., HO TaK M 3aBEPUIMINCH HAPAOOTKON OOIIUX MPUHIIMIIOB M OJHO3HAYHOTO
HX TOJIKOBAHHS.

Kniouesvie cnoea: Mexx1yHapoJHOE YrOJIOBHOE IIPABO, MEKIYHAPOAHOE IIpe-
CTYIUIEHHE, IPECTYILUIEHUE arpECCUH.
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Mohonchuk S. The Problem of Definition of Crime of Aggression in
International Law

The main stages of development of the terminological determination of
aggression in international criminal law have been outlined. The academic attempts
to develop the evaluative criteria of aggression as a crime against peace and human
security have been analyzed. These attempts have been discussed at the international
level during the XX century, but never resulted on conceptual consensus on
elaboration of general principles and their uniform interpretation.

Keywords: international criminal law, international crime, crime of agression.
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YK 343.12 O. Iluno, noueHT Kadenpu KpUMiHaIbHO-
ro npouecy HanionanbHOro yHiBepcure-
Ty «lOpuanyna akagemisa Ykpainu iMmeni
Apocnasa Mypnporo»

o nuTaHHA peanizamil KOHCTUTYLITHOTO IpaBa
TIOAVHMN i TPOMaiAHIHA HA CYJIOBUII 3aXMCT Y HOPAAKY
CyJlOBO-KOHTPO/IPHOT'O IIPOBA/I)KEHHA B JOCYJOBUX
CTafiAX KpMMiHAa/IbHOIO IIPOLECY

OnHi€ro 3 akTyanbHUX MPOOJIEM CydacHOT HayKW KPUMIHAIBHOTO TPO-
LIeCy € po3po0Ka JIiEBUX MEXaHi3MiB 3aXUCTY MpaB, CBOOOJ i 3aKOHHUX 1H-
TepeciB 0COOH, sIKa 3aIy4aeThcs 10 Chepr KPUMIHAIBHOTO CYJJOYNHCTBA.
Jo Takux, 30KpemMa, HaJISKUTh YCTAaHOBICHU I 3aKOHOM TOPSIJIOK OCKapIKeH-
HS JI0 Cyay Hil Ta pillleHb OpraHy Ai3HaHHS, CIIIY0TO Ta MPOKypopa, o
CTaHOBHTb 3MICT OKPEMOTO CyIOBO-KOHTPOJIBHOIO IIPOBALKEHHs, IIepe-
6agenoro masoro 22 KIIK Vkpaian. bBymyun aktuBHOIO hopMOr0 peaizamii
KOHCTUTYUIIHOTO MpaBa JIOAWHM 1 'POMAJSHUHA HA CYAOBHH 3aXHCT,
OCKap KeHHsI JI0 Cy[y il Ta pillleHb OpTaHiB, sKi 3MIHCHIOIOTH JIOCYI0BE
MIPOBAKEHHS, € €(DEeKTUBHUM CIIOCOOOM OTPUMAaHHS HEBIAKIAIHOTO CYI0-
BOTO 3aXHCTy B THX BHIIaJKaX, KOJIU 3BOJIIKAHHS 13 CYIOBUM PO3IIISIOM
JOMYUIEHUX MOPYLIEHb MOYXKE MaTH HACIIJKH, 1110 HEMOXIIUBO Oy/ie YCYHY-
TH B MOJAJIBIINX CTAAIIX KPUMIHAJIBHOTO Mpolecy. BTim nmpakTuka 3acto-
cyBaHHsl BctanoBieHoro KITK mopsiaky ockapKeHHsI CBIIYHMTH MPO HOTo
HEJAOCKOHATICTH SIK 3 TOYKH 30pYy MPOLEAYPH 3MiMCHEHHS CYI0BO-KOH-
TPOJILHOI TISUIBHOCTI, TaK 1 aJIeKBATHOCTI MOTpedam cy0’ €KTiB KPUMiHAb-
HOTO TIPOIECY B OTPUMAaHHI HEBIIKIIAJTHOTO CYIOBOTO 3axHcTy. [{um mosic-
HIOETHCS 3BEPHEHHS 10 aHali3y 3a3HAYEHUX [IUTaHb.

JlociigKeHHIo Ipo0iieM yI0CKOHAJICHHS OPAIKY OCKApKEHHS 10 CYIy
il Ta pilleHs opraHy Mi3HaHHS, CITTY0T0 Ta MPOKYpOpa MPUCBIYCHO ITpa-
i ykpaiacbkux BueHux lO. I1. Anenina, B. JI. bpunnesa, 0. M. I'porme-
Boro, . B. I'mosiok, B. C. 3enenenpkoro, 1. M. Kapkaua, O. B. Konnpartbe-
Ba, JI. M. JloGoiika, B. T. Manspenka, M. A. Mapkymi, O. P. Muxaiinenka,
B. O. Haepouskoro, II. I1. [Tunumnuyka, M. L. Ciporo, A. P. Tymansuu,
B. I'. Yepnyxina, B. I. HopHoOyka, M. €. lllymuna Ta iH., a TAKOX pOCiii-
cpkux HaykoBLiB M. A. Konokonosa, M. M. Koeryna, H. I'. Kypumesoi,
B. O. Jlazapesoi, H. I. Myparosoi, 1. JI. [Terpyxina, A. I1. Puxakosa,
O. B. Ximiuesof, P. B. fIpuesa Ta in. [Ipore, He3Baxkarouu Ha iX I'pyHTOBHY
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HAyKOBY pO3pOOKY, 3aJIMIIAE€THCS HU3KA MMUTaHb, 110 TOTPEOYIOTh Teope-
TUYHOTO OCMHUCIICHHS Ta 3aKOHOJABYOTO BUPIMICHHS.

JlaHi cynoBOi CTAaTUCTHKH CBiTIaTh IMPO TOCUTH BUCOKY €(hEKTUBHICTH
el popmu peasizarii cyqoBoi TisSUTBHOCTI Ha TOCYIOBOMY TIPOBa/KEHHI B
KpUMiHaJBbHOMY IIPOIIECi, ajKe MOPIYHO MOKA3HUK 33JJOBOJICHUX CYIOM
CKapr Ha JIii Ta pillieHHs] OpTaHy Ji3HAHHS, CJITYOTO Ta IMPOKypopa B ce-
penabomy csirae 40 % (y 2006 p. cynamu Ykpainu po3misiHyTo 11, 6 THC.
CKapr, 13 HUX 3aJ10BOJIeHO 5,6 THc. (47,8 %); y 2007 p. posmsiayTo 20,3 THC.
CKapr, i3 HUX 3a10BosieHO 8,5 Tuc. (42,1 %); y 2008 p. — 21,4 Tuc. ckapr,
13 HUX 3a710BOJIeHO 8,6 TuC. (40,4 %), y 2009 p. — 23,9 THC. cKapr, 13 HUX
3agoBojieHo 8,9 tuc. (37,4 %)". Lli cami maHi 1af0Th MOXKITHBICTh KOHCTATY-
BaTH 1 OCTIHHE 301JIBIIICHHS 3BEPHCHD YYaCHUKIB KPUMIHAIBHOTO MPOIECY
JI0 MEXaHi3MiB CY/JIOBOTO 3aXHCTY, BHKOPUCTAHHS TIpaBa OCKapKEHHS JI0
Cymy Ii#i Ta pillieHh OPTaHy Mi3HAHHSI, CIIITIOTO Ta MPOKYpopa K JIEBOTO
croco0y 3aXUCTy iX TpaB, CBOOO i 3aKOHHHX IHTEPECIB.

Uwunnnit KIIK He MicTHTh nieperiky il Ta pilleHs OpraHiB Ai3HAHHS i
JOCYZIOBOTO CITIZICTBA, AKI MIISATAI0Th OCKap)KEHHIO, @ BU3HAYAE IX B OKpe-
MHX CTaTTSIX — 525, 106, 236!, 2362, 236°, 2365, 2367, 236%. Ix anamnis no-
3BOJISIE JITH BUCHOBKY, 11O 10 MIPEMETA CyAOBOI'O OCKapKEHHS B MOPSI-
Ky OKPEMOTO CYI0BO-KOHTPOJIBHOTO MPOBAKECHHSI HaJIeKaTh BU3HAUCH]
3aKOHOM IpoliecyalbHi il Ta pillieHHs OpraHy Ai3HAHHS, CJIIIYOrO Ta
MIPOKYpOpa, sIKi 00MEKYIOTh KOHCTHUTYIIIMHI ITpaBa 0COOM (3aTpUMaHHS SIK
Mi03PIOBAHOTO, BiIMOBA y 3aCTOCYBaHHI 3aX0/liB 3a0e3eueHHs Oe3reKu
a00 1X CkacyBaHHS, MOPYIICHHS KPUMIHAJIBHOI CIIPaBH CTOCOBHO MEBHOT
0co0m) abo MepenKoKAITh MOAATBIIOMY PyXy KPUMIHAILHOTO MPOBa-
JUKCHHS 1 TOCTyIy 0co0m 10 TpaBoCyaas (BiIMOBa B MOPYIICHHI KPUMi-
HaJIbHOI CTIPaBH, 3aKPUTTS KpUMIHAIBHOI CcIipaBh). BTiM mpakTHka CBif-
YHTH, [0 TaKe BU3HAYCHHS MPEIMETa OCKapKEHHS JI0 CYLy Ha JIOCYIOBOMY
MIPOBaJPKEHHI HE € aJeKBaTHUM TOTPeOl YYaCHUKIB KpI/IMlHaJ'II:HOFO po-
1Iecy B OTPUMAaHHI HEBIJKIATHOTO CyIOBOTO 3aXHUCTY, a/KE ICHY€E YMMAaJo
MIPUKIIA/IB iX 3BEPHEHHS 32 CYJOBUM 3aXHCTOM MOPYILIEHUX MPaB 1 3aKOHHUX
1HTEpEeCiB Y MOPSAKY aJAMIHICTPATUBHOTO CYJOUYMHCTBA, IO MOSICHIOETHCS
BiJICYTHICTIO TaKoi MOXKJIMBOCTI 3a MpaBHJIaMHU KPUMiHAJIBHOTO CYIOYHH-

! CraH 3piliCHeHHS CYZOYMHCTBA CyaMI 3aTa/IbHOI I0pUCAMKIL B 2006 p. (3a faHMMM
cynoBoi cratuctukn) // BicH. Bepxos. Cyay Ykpainn. — 2007. - Ne 6 (82). — C. 34; Cran
3iJiCHEHHA CyJOYMHCTBA CyfaMM 3araabHoi oopucankiii y 2007 p. // Bicn. Bepxos. Cyny
Ykpainn. - 2008. — Ne 6 (94). - C. 40; AHanis cTaHy 3A1/ICHEHHS CYTOYMHCTBA CyAaMu
3arajapHoI IopucaukKiii B 2008 p. // BicH. Bepxos. Cyny Ykpainn. — 2009. - Ne 5 (105). -
C. 21; AHasi3 cTaHy 37ji/iCHEHHA CYJJOYMHCTBA CYaMM 3arabHol ropucaukuii B 2009 p. (3a
maHyMu cyfoBoi cratuctuky) // Bicn. Bepxos. Cyny Ykpainnm. — 2010. - Ne 5 (117). - C. 24.
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crBa. OIHAK Cy/l0Ba MPAKTHKA L1010 IIUX CIPaB HE € OAHAKOBOIO, OCKIJIBKH
B OJJHMX BHIIQJIKaX CyIU pO3MISAAIOTh TaKi aJMiHICTpaTUBHI MO30BH, B 1H-
X — BIJIMOBIISIIOTHh Y BIAKPUTTI MPOBA/KEHHS B aMiHICTPAaTUBHIN
crpasi, nocunaduck Ha cT. 2 KAC Ykpainu, BIAMOBIIHO 70 4. 2 SKOT 10
aJMIHICTPaTUBHUX CYy/AiB MOXYTb OyTH OCKap»KeHi Oyab-iKi pilieHHs, il
9u OC3ISUTBHICTH CY0’€KTIB BIQJHUX ITOBHOBAKCHB, KPIM BHITAIKIB, KOJIU
IIOZI0 TaKUX PIIeHb, Aift U O0e3MisuTbHOCTI KOHCTUTYIIEI0 91 3aKOHAMHU
YkpaiHy BCTAaHOBIJIEHO 1HIITNI TOPSIOK CYZ0BOTO MpoBapKeHHs. [1ix ocran-
HiM cyi po3ymitots cT. 234 KIIK, BiamoBigHO 10 sSKOT Aii CI1i190T0 MOXKYTh
OyTH ockapskeHi g0 cymy. [IpoTte y BunaaKy HeoOXiHOCTI OTpUMaHHS He-
BIJIKJIaJJHOTO CYIOBOTO 3aXHCTY MOPSIIOK, nependauyenuil ct. 234 KIIK, ne
€ e(heKTUBHUM 3aCOO0M MOHOBJICHHS TIOPYILICHOTO CTAHOBHILA.

Pimenns cyay mpo BiAMOBY Y BiAKpUTTI POBaPKEHHS 3a aAMiHICTpa-
TUBHUMH MO30BaMH JIaHOI KaTeropii 3a CBOEI CYTTIO YSBIISIETHCS IIJIKOM
MPaBUIBLHUM, OCKIJIBKH peatizallisi mpaBa Ha CyJOBHU 3aXUCT y MOPSAKY
aJIMIHICTPATUBHOTO CY/IOUMHCTBA Y BUIAJIKaX TOPYIICHHS NPaB TPH 311k~
CHEHHI KPUMIHAIBHOTO TIPOIIECY YSABIISIETHCS AJIOTIIHOO, aJIKE FOPHIATHIIA
(hakT, 0 BUKJIMKAE HEOOXITHICTH 3BEPHEHHS 1O CYIOBOTO 3aXHCTYy TOPY-
meHoro abo 6e3miacTaBHO 0OMEKEHOTO TTpaBa, BUHUKAE B OMHOMY TIPO-
[leCyallbHOMY pPEeXHMi, a CyJJOBUN 3aXHCT MpaB Ta 3aKOHHHUX IHTEpPECiB
3MIHCHIOETHCS B iHIIOMY. ToMy 3aciayroBy€ Ha HiATPUMKY TO3UIIis
1O. I1. butska ta H. b. [Iucapenko, siki BBaKalOTh HENPUITYCTUMHUM BHKO-
pHUCTaHHs aAMIHICTPATHBHOTO CYyAOYMHCTBA B TAKUX BHUIAIKaX, OCKUIBKH
L€ IPU3BOJIUTH JI0 HEBUIIPABJAHOTO 3MIIIyBaHHs MPOLECyaIbHUX IPaBUIL,
3aCTOCOBYBAHUX JIJIS PO3B’sI3aHHS PI3HOPITHUX MPABOBUX KOHQTIKTIB'. YTiM
3 TOYKHU 30py 3a0e3IeucHHs Oe3MepenIKoHOl peai3alii npaBa ocodu Ha
CYJI0BUH 3aXHCT 11 IIpaB, CBOOO 1 3aKOHHUX 1IHTEPECIB YMHHE 3aKOHOIABCTBO
MICTHTB CYTTEBI MPOTaJMHHU, OCKUTbKH 3a npaBuminamu KIIK ckapru Ha nii
Ta PIlIeHHS CITITY0TO 1 MPOKYpOpa PO3MISAAIOTHCS CY/IOM ITEPIIOi iIHCTAHIII{
P TTOTIEPETHEOMY PO3IVISAL CIIpaBy abo0 MM po3mIdi ii Mo cyTi. IlpoTe
Yy BUNIAJKy HEOOXiTHOCTI OTPUMAaHHS HEBIIKJIATHOTO CYIOBOTO 3aXHCTY
opsaoK, nmependoadennii ctr. 234 KIIK, sk 3a3HaueHo, HEe € ePeKTUBHIM
3aco0om 3axucTty. Lle cBiqUuTh Mpo HaralbHy HEOOXiAHICTH CYTTEBOTO
OHOBJICHHSI 3aKOHOJIaBCTBA B LIl YaCTHHI, HAJaHHS 3a1HTEPECOBAHUM OCO-
0aM, uni mpaBa Ta 3aKOHHI IHTEPECH MOPYLIEHI B X011 KPUMIHAJIBHOTO MPO-

! Burax 0. I1. Peanisania rpomMagAaHaMu 1paBa Ha CyIOBUII 3aXUCT Y BiTHOCKMHAX 3a
y4acrio Crry»x6u 6esnexn Ykpainu / 10. IT. Butak, H. B. ITucapenko // ITpo6memyt 3aKOHHOCT :
pecny6mik. MixBig. Hayk. 36. / Bigm. pen. B. . Taniit. — X. : Ham. ropup. akap. Ykpainmu,
2009. - Bum. 100. - C. 232.
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Ba/KEHHSI, PEATbHOT MOJKIIMBOCTI O€3MEePEIIKOAHO OTPUMATH HEBiAKIIa THUH
CYIOBHUH 3aXHUCT y NOpsIIKyY, nependadeHomy KITK.

[Ipobnema HOPMATHBHOTO BU3HAUCHHS MPEIMETa CYT0BOTO OCKAPIKEH-
Hsl Ha JIOCYJIOBOMY MPOB/KCHHI Ma€, sIK 371a€ThCsI, JBa acrekTH. [leprmit
CTOCYETHCSl CTPYKTYPHOT XapaKTEPUCTUKHU TIpeIMeTa OCKapKeHHSs, JIpy-
U — HAHOUTBI HOIITHFHOT POPMHU HOTO HOPMATHUBHOTO 3aKPITUICHHS.

Tiymauennst Hopm KIIK, skumMu BU3HAUa€THCS MPEAMET OCKAPKEHHS J10
CYIy, JO3BOJISIE TIWTH BUCHOBKY, II0 BiH CKJIAJIA€THCS 3 ABOX €IEMEHTIB —
pileHHs Ta Ail opraHy Ji3HaHHS, JOCY0BOIO CIIIACTBA Ta IIPOKYPOPA, IPIMO
BU3HAUYCHI B 3aKOHI. be3isuIbHICTh ITUX OpraHiB, sSKa MOPYIIye MpaBa Ta 3a-
KOHHI 1HTEpEeCH y4aCHUKIB KPUMIHAJIBHO-POLECYANbHOT MiSIIBHOCTI YU
YCKJIaJHIOE 1X TOCTYI JI0 MPaBOCYs, 1O TIPEMETa CYI0OBOTO OCKapKeHHS
B JIOCY/IOBOMY TPOBa/UKCHHI 3aKOHOJIABIIEM HE BKIIOUAEThCSA. BTiM BoHa
MOKE BUSIBJIATHCS, HAITPUKIIAJ, B YXUJICHHI BiJl peeCTpallii 3asB1 200 TIOBIIOM-
JICHHSI TIPO 3JI0YMH YM HEBUKOHAHHI HEOOX1HUX JIii, CIIPSIMOBaHHX Ha Iiepe-
BIpPKY MOBIJIOMJICHHS 200 3asiBH TIPO 3JI0UMH, HEBKHTTI 3aXO0/IIB II0/I0 3a0€3-
TIEYeHHS [IBIJIHHOTO TI030BY, 3aXO0/11B MIKJIyBaHHS PO HETIOBHOMITHIX JITeH
3aapemToBaHoro a00 OXOPOHM MOTO MaifHa 1 KHTIA, y OE3ITIICTABHOMY He-
BUKOHAHHI CTIAYMX Mii a00 3BOJIIKAHHI 3 iX MPOBEIACHHSAM, HCBUHECCHHI
BIZIMIOBITHOTO MPOIIECYaTEHOTO PillIeHHsT, HEBUPIIIEHHI cKapr 200 KJIOMOTaHb
YYaCHHKIB TIPOLIECY, YXUIICHHI Bi/I BpYYeHHS KOIIii MPOIIeCyaIbHOTO PillleHHS,
IO TIEPELIKOKAE MOMKIIMBOCTI HOTO OCKap:KeHHs Toio. Maibke y Beix 3a-
3HAYEHUX BUIIAJKaX MPABOBI HACIIIKM € OYEBUIHIUMH, BOHH BUPAXKAIOTHCS
B TIOPYLICHHI MPaB 1 3aKOHHUX iHTEpeciB 0ci0, siKi OepyTh y4acTb y KpUMi-
HanpHOMY Tiporieci. Lle nepexonnuBo nokazas B. T. Mansipenko — mporie-
cyaJibHa O€3IisUTHbHICTD OPraHiB Ji3HaHHS, CITIYOTO Ta POKYpOpa BiJmalsie
MEPCIIEKTUBY CYA0BOTO PO3IIISILY CIIPABH, IPH3BOJUTH J10 30epeyKEHHS HEBH-
3HAYECHOCTI y MIPaBOBOMY CTaTycCi 3aiHTEPECOBAHUX OCI0, 3aTATyeE 3aCTOCY-
BaHHS MO0 HUX PI3HUX 0OMEKEHb, y TOMY UHCII 3aMM001KHUX 3aXOIiB,
TIPU3BOIUTH IO BTPATH JTOKA3iB y CIIPaBi Ta JO0 HEMOKIIUBOCTI BiTHOBICHHS
MTOPYIICHHUX TIPaB 1 3aKOHHUX IHTEPECIB YUACHUKIB MPOIIECY, HacaMIIepe
MOTEpIiauX. Y TaKUX CUTYallisiX 3aiHTEPECOBAaHUM 0C00aM CIIij HaaaTu
IIPABO 3BEPHYTHCS A0 CyAy 3a 3aXHCTOM IXHIX MPaB, HE YEKAIOUH PO3IVIILY
CTpaBH 1o cyTi'.

Bincytricts y unnHOMyY KIIK MoknuBocTi ockap:keHHs 10 cyny 0e3-
JISUTBHOCTI OpraHiB Ai3HaHHS Ta JOCYI0BOTO CIIIACTBA cynepednTs Koncru-

! Manspenko B. T. IIpo ockap>xeHH: it (0e3fis/IbHOCTI) Ta IpoliecyalbHUX pillleHb
oprasiB fisHaHHA, crifgoro i mpoxypopa / B. T. Manapenxo // Bicu. Bepxos. Cyny Ykpai-
Hu. - 2001. - Ne 6. — C. 53.
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Tymil Yikpaiau. Yacturaa 2 cT. 55 OcHOBHOTO 3aKOHY rapaHTy€e KOKHOMY
MPaBO Ha OCKAp KEHHsI B Cy/i PillIeHb, Jii i OC3AisIIbHOCTI OpraHiB aep-
KaBHOI BIIaJix; CT. 56 Ha/la€ KOKHOMY IIPaBO Ha BiALIKOLYBaHHS 32 PaxyHOK
JIep’KaBH MaTepiallbHOT Ta MOPAJLHOI IITKOIHM, 3aBIaHOI HE3aKOHHUMH Pi-
IICHHSIMH, JIISIMUA 9H OC3/TisUTLHICTIO OPTraHiB JeP KaBHOT BIIAJIH.

3a3HavyeHe JO3BOJISE IIHTH BUCHOBKY, 110 CTPYKTYPHHUM CKJIaJ Mpea-
METY OCKapXEeHHS /10 CyAy Ha JOCYI0BOMY IPOBAPKEHHI B KPUMIHAILHOMY
mpoleci Mae BKJIIOYATH HE TUTBKU il Ta pillleHHsI OpTaHiB Ji3HAHHS, 10-
CYIIOBOTO CJII/ICTBA Ta MPOKYPOpa, a 1 iX Oe3MisUTbHICTD, KO 3aBIAETHCS
IIKOJIa ITpaBaM, CBOOOIaM Ta 3aKOHHUM IHTepecaM y4acHUKIB KPUMiHAb-
Horo mpouecy. [Ipore, 3Bu4aitHO, HE BCi IPOSIBU OE3MisIIBHOCTI MOXYTh
BHKIIMKATH TOTPeOy y HEBiIKIaIHOMY 3BEpHEHHI 0COOH JI0 Cyy, IO T0-
TpeOy€e BCTAHOBJICHHS IEBHUX KPUTEPITB ISl BU3HAYCHHSI TIPEIMETa OCKap-
YKeHHS. AJle epil HiK 3BEpHYTHUCS 10 1X aHai3y, HEOOX1HUM YSIBISETHCS
BiJI3HAUUTH, 1[0 YYACHUKU KPUMiHAJIBHOIO MpOLECy NOTPeOyIOTh HEBia-
KJIQJJHOTO CY[IOBOTO 3aXHCTY iX IpaB i 3aKOHHUX 1HTEPECiB HE TUIBKH NpHU
MPOBaKEHHI THX Jil Ta IPUHHATTI PillleHb, 10 BCTAHOBJICHO Y BUIIIE3a-
3radeHux crartax KIIK, a i1 y 6ararpox iHIIMX BUTIA/IKaX, KOJIM 3BOJTIKAHHS
3 OTPUMAHHSM CYJOBOTO 3aXHCTY MOXKE MaTH HACJIiJJKOM HEMOXIIUBICTh
MOHOBJICHHS MTOPYIIEHOTO CTAHOBHIIA. TOMY YSBISIETHCS 3a JOLIIBHE TIe-
pendayuTu B 3aKOHI BIIKPUTHH TEepeNiK pillleHb, M Ta 0e3qisTbHOCTI
Oprany Ji3HaHHS, CIITI0TO Ta MPOKYPOPa, AKi MOXKYTh OyTH OCKap»eHi 10
CyIy Ha J0CYI0BOMY TIpoBaKeHHi. [IpoTe, 3BMuaiiHo, He Mae CEHCY BKITIO-
YyaTd A0 MpeaMeTa OCKapKEeHHs BCi 0e3 BUHATKY [ii, Oe3/MisIbHICTh a00
PIIIICHHSI OPTaHiB Ai3HAHHS Ta JOCYIOBOTO CJIICTBA, OCKUIBLKY 0araro 3 HUX
MOXYTb OYTH MEpPEBIpEHi CyAOM y MOJANBIINX CYAOBHX CTalisiX, M0 Oyrne
JIOCTaTHIM 3acO00M CYJIOBOTO 3aXHUCTY IIpaB Ta 3aKOHHHX IHTEpEeciB 0Ci0,
AKi OEpyTh y4acTh y KPUMIHAJIBbHOMY CYJJOYMHCTBI. Y 3B’A3KY 13 ITUM TIOCTA€E
MUTaHHS L1010 MOKIIMBOTO 3aCTOCYBAHHS IEBHUX KPUTEPIiB, 3a JOTIOMOTOI0
SIKMX MOKHA BU3HAUUTH MIPEIMET CYI0BOI0 OCKAPKEHHS B JOCY/IOBHX CTa-
TSTX KPUMIHATBHOTO TIPOIIECY.

JlopedHuM 111070 IHOTO € 3BepHEHHs 10 Pimenns KoHcrurtyuiliHoro
Cyny Yxpaiau Ne 3-pni/2003 Big 30.01. 2003 p. (cipaBa mpo po3misi CyaoM
OKpEeMHUX TOCTaHOB CIIAY0r0 i MpoKypopa)'. Po3risaaroun muTaHHs mpo

' Pimenna Koncturyuiitnoro Cyny Yxpainu Ne 3-pn/2003 Bix 30 ciuna 2003 poxy
y crpaBi 3a KOHCTUTYLiTHNM nofjlaHHAM Bepxosroro Cyny Ykpainu mozo BigmosigHOCTI
Koucrurynii Ykpainn (KOHCTUTYLIHOCTI) MOIO>KeHb YaCTUHY TPeThoi cTarTi 120, yacTu-
HI IOCTOI CTaTTi 234, YacTVHM TpeThoi cTaTTi 236 KpuMiHambHO-IIPOLIeCYaTbHOTO KOJEeK-
cy YkpaiHu (crpasa IIpo po3IIsaf CyOM OKpeMIX ITIOCTaHOB C/IiT4oro i mpokypopa) // Odi.
BicH. Ykpainu. — 2003. - Ne 6. — Cr. 245.
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OCKApIKEHHS JI0 CyAy MOCTAHOBH PO MOPYIICHHS KPUMIHAIBLHOT CIIPaBH,
Koncturyuitnuii Cyn Ykpainu 3a3Ha4uB, 110 TOCTaHOBA PO MOPYLICHHS
KPUMiHAJIbHOT CIPaBHU LIO0 MEBHOI 0COOM, BUHECEHA 3 HEAOACPKAHHAM
BuMor KIIK Ykpainu, 30kpema nependadennx crarraMu 94-98, moxe mo-
POIOVMTH HACHIJKH, IKi BUXOAATH 32 MEKI KPUMiHAJIBHO-MIPOLECYaTbHUX
BIJIHOCHH, 1 3aBJIaTH TaKOi IIKOJAW KOHCTHTYIIHHUM TpaBaM i cBoOoIaM
BHACJIIIOK HECBOEYACHOTO CYIOBOI'O KOHTPOJIIO, 1110 MOHOBUTH X Oysie He-
3MIHCHEHHUM. YHEMOKJIMBICHHS PO3IVISIAY CYIOM CKaprv Ha MOCTaHOBY
PO MOPYLICHHSI KPUMIHAIBHOI CIIPaBHU 1100 MEBHOI 0codu Ha craaii 1o-
CYIIOBOTO CJII/ICTBA, BIKJIaICHHS ii IIEPEBIPKY CYIOM Ha CTa/Ii1 TOTICPETHBO-
ro po3MIsiy KpUMIHAJIBHOI clipaBu abo Ha cTajii po3miaay ii mo cyTi, Bij-
CTPOYKA CYIO0BOTO KOHTPOIIO OOMEXYIOTh KOHCTUTYLIIHHE MPaBO JIIOANHH
Ha CyJOBHUH 3aXUCT, IKUW € TapaHTI€I0 BCIX MpaB i CBOOO JIOANHU 1 TPO-
MaJITHUHA.

Otxe, npuiiMaro4y pillieHHs] CTOCOBHO OCKAP>KeHHSI IIOCTAHOBH PO I10-
pyIIeHHS KpuMiHaIbHOI cripaBu, Koncturymiitanii Cyn Yipainu copmyito-
BaB TEBHI MMOJIOKEHHS, SIKi, HA HAII OIS, MOXKYTh OyTH BUKOPUCTaHI SIK
KpUTepil U1 BU3HAYEHHS peIMeTa CyA0BOro ockapxeHHs. o Hporo ciix
BKJTIOUATH Aii, 0€3/isITBHICTH Ta PillIEeHHS OpraHy Ji3HAHHS, CJIITY0TO Ta MPo-
Kypopa, 110 3aBIA0Th a00 MOXKYTb 3aB/IaTH KON KOHCTUTYLIIHHUM IIpaBamM
1 cBOOOIaM JIIONMHH; TIEPEILIKODKAIOTE PYXY KPUMIHAIBHOT CHPaBH /10 CYAY,
JOCTYITy 0COOH JI0 TIPABOCY/JIs; CBOTM HACIIZIKOM MAlOTh CYTTEBE YCKIIAJI-
HEHHS BiJICTOIOBaHHS YYaCHMKOM MPOLECY CBO€T MO3MLIT MPU MPOBEACHHI
CYIOBOIO po3IIsALy KpuMiHajibHOI ciipaBu. Llle Ha oxuH KpUTEpil CIIyLIHO
3BepTace ypary l. B. ITTOBIOK — mepeBipka 3aKOHHOCTI Ta OOTPYHTOBAHOCTI
i, Oe3MisITBHOCTI Ta pillleHb Cy0’ €KTIB, SIKi BELyTh KPUMiHAIBHUIA MPOIIEC,
HE IOBHMHHA MaTH MPSIMOTO 3B 53Ky 3 TUMH IUTaHHSIMH, SIKI BUPILIYIOTbCS
TIPY PO3IIISIAIL CIIPABH IO CYTi Ta IOCTAHOBJICHHI aKTa MPaBoCyIs .

TakuM YMHOM, KPUTEPiSIMHA BU3HAYCHHS TIPEIMETa CYZJOBOTO OCKap KeH-
HS B IOCYZOBOMY TIPOBAKEHHI MOKYTh OyTH OOCTaBHHH, SKi CBi4aTh, 110
pitieHHs1, nisg ado Oe3nisuibHICTh: 1) 3aBaano abo MOXKe 3aBJaTH IIKOIH
KOHCTHUTYLIITHUM ITpaBaM i cBOOOIaM JIIOINHY; 2) IEPELIKOKAE PYXY KpH-
MiHAJIBHOI CIIPaBU 10 Cyay, JOCTYIly 0COOM A0 MpaBOCYAs; 3) CBOIM Ha-
CJIIJIKOM Ma€ CyTTEBE YCKIIAJHEHHS BiJICTOIOBAHHS YYaCHUKOM IpOIECy
CBO€T MO3HULIIT y CYIOBOMY PO3IIISAI KpUMiHANBHOI cripaBy; 4) TiepeBipka ix
3aKOHHOCTI Ta OOTPYHTOBAHOCTI He TOB’s3aHa i3 JOCII/KSHHSIM THX TTH-
TaHb, SIKi BUPIIIYIOTHCS TIPH CYTIOBOMY PO3TIISAII KPUMiHATBHOI CIIPaBH.

! Tnosiok, I. B. CyzoBa fiisf/bHICTD Y OCYZOBUX CTaifAX KPUMiHAJIBHOTO Hpouecy /
1. B. TmoBiok. — Opeca : ®enikc, 2010. - C. 113.
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Li xpuTepii MOXyTb OyTH BUKOPHCTaHI PU BU3HAYCHHI i, Oe31isUTb-
HOCTI Ta pillleHb, 5IKi He OyAyTh KOHKPETHO Ha3BaHi y MEPEIKY, IPOTE B CHILY
CBOIX MOYKJIMBUX HETaTUBHHUX HACIIIKIB I 0COOH Ta HEOOX1IHOCTI HEBII-
KJIaJJHOT Cy/IOBOI IEPEBIPKU CUTYaTUBHO TAKOK MOKYTh CTAHOBUTHU MPEIMET
ockapykeHHs. 1110 5k cTOCYEThCs pillieHb TAKTHYHOTO XapaKTepy, OpyIICHb
OpraHoM JIi3HaHHS, CJITYUM a00 TIPOKYPOPOM OKPEMUX MPOLECyaTbHUX
MpaBull, He3a0e3MeUeHHs IEBHUX TPOIECYalbHUX MPaB YYACHUKIB KPUMi-
HAJIBHOTO IIPOLIECY, TO TaKi MOPYIIEHHS, SIKII0 BOHN HE 00MEXYIOTh KOHCTH-
TYIiHHI paBa JTFOIUHHA, MAtOTh Oy TH ITPEIMETOM OIIHKH CY/y TIPH TTOTIePE-
HBOMY PO3IIISAII KPUMIHATBHOI CIIpaBH 200 B CYTOBOMY PO3TIISIIL.

[Tpore MM € IPUXMIBHUKAMH BUCJIOBICHOI B HayIli MO3MIIT IIOAO J0-
LITHHOCTI 3aKPIIJICHHS B 3aKOHI KOHKPETH30BaHOTO BiIKPUTOTO MEPEITIKY
Tiii Ta pillieHs, K MiJISraloTh CYyI0BOMY OCKap)keHHIO'. Bynb-ski cripoOu
c(hOpMYIIIOBATH 3aKPUTHH MEpPENiK TaKUX Iid, 0e3MisIIbHOCTI Ta PillICHb
3naTHI 00epHyTHCSI 0OMEKEHHSIM TpaBa Ha CyI0BHH 3axucT. HasBHIiCTB
BIIKPUTOTO TEPENiKy B 3aKOHI CIPUSATUME IiIBUIICHHIO €(EKTHBHOCTI
peautizalii mpaBa Ha CyJJOBUH 3aXHCT y AOCYIOBHUX CTAJisIX KPUMIHAJIBHOTO
nporiecy. KoHKpeTn3alis 5 y 3aKoHi CKJIaIOBUX TPEMETa CYZI0BOTO OCKap-
JKEHHSI Ma€ BaXKJIMBE 3HAYCHHS B acIeKTi 3a0e3NeueHHs] HOPMaJbHOTO
(hyHKIIIOHYBaHHS OPTaHIB Mi3HAHHS, TOCYIOBOTO CIIIJICTBA, IPOKYpaTypH
Ta Cy/y, OCKUIBKH MEePEIIKOKaTHMe 3JI0BKUBAHHIO TPABOM OCKAPKEHHS.

BudenHs ciguoi Ta Cy10BO1 MPAKTUKH CBITYHUTH, 10 HAWOIIIBIIT 4acTO
[IKO/IM KOHCTHUTYIIHHUM IpaBaM i CBOOOJaM JIFOAWHU 3aBIal0Th PIllICHHS
TIPO MOPYIICHHS KPUMiHAIBHOT CIIPaBH 11010 TIEBHOT 0COOM; 3aCTOCYBaHHS
3anmo0KHUX 3aX0A1B (KpiM B3ATTA IiJ BapTy, OCKIIBKHU LIEH 3axXia 3aCTOCO-
BY€TBCS BUKJIIOUHO 32 PILICHHSM CY/Y); 3aCTOCYBaHHS 3aX0/IiB KpUMiHAIb-
HO-TIPOLIECYaIbHOrO MPUMYCy (HaKIaJACHHS apeliTy Ha MaiiHO, BiICTOPO-
HEHHSI 0OBUHYBau€HOTO BiJ| TOCAM TOIIO); PO MPOBEACHHS CJIITYUX JIil;
BIZIMOBY y 3aCTOCYBaHHI 3aX0/IiB 3a0e3meueHHs Oe3nexu ocid abo ix ckacy-
BaHHSI; BI/IMOBY y NMPU3HAYCHHI 3aXMCHUKA a00 JOMYCKY 3aXUCHHKa, 3a-
KOHHOT'O MPEJICTABHUKA YM 0OMEKEHHS KiJIbKOCTI, yacy abo KOH(1IeHIIii-
HOCTI TI00aueHb TiA03pIOBAaHOTO, OOBUHYBAUCHOTO, SIKHI TPUMAETHCS ITifT
BapToOIO, i3 3aXUCHUKOM, TIPOBEACHHS Y KUTJII a00 1HIIOMY BOJIOAIHHI
0co0M ciguux fiit 0e3 pimeHHs Cyay TOIIO.

[MepemkomkaroTh 200 YCKIIAIHIOIOTH JI0CTYII 0COOH JI0 IPaBOCYIUIS TaKi
pitreHHs Ta Jii, SKi 0OMEXYIOTh TIpaBa 0COOU Ha y4acThb y JOCYIOBOMY IIPO-

! Ius.: Kypsiesa H. C. Borpoce! mponsBofcTBa 110 xanobe Ha geiictBust (Oespeii-
CTBUE) U pellleHNA 03HaBaTelA, CJIefoBare 1 mpokypopa : monorpadus / H. C. Kypsi-
mesa. - M. : JOpmutundopm, 2009. - C. 45-46.
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Ao numannsa peanizayii koncmumyyitiozo npasa moduu... [N

Ba/KEHHI, CTBOPIOIOTD il MEPEIIKOIM /IS TOAAIBIIONO 3BEPHEHHS 32 CyJI0-
BHM 3aXHMCTOM IMOPYLIEHOTO npasa. Jlo HUX CIij BiAHECTH: PILICHHS PO
BiZIMOBY B MOPYIIECHHI KPUMiHAJIBHOT CIIPaBH; TIPO BiIMOBY B IPUHHSTTI 3a-
siBU 200 TOBIIOMIJICHHS TIPO 3JI0YMH; PO 3aKPHUTTA KPUMIHAIBHOT CIPaBH;
3yNUHEHHS JIi3HaHHsI 200 JOCYJ0BOTO CJIJICTBA; PO MPOAOBKEHHS CTPOKY
JIOCY/IOBOT'O CJIIZICTBA; ITPO BiIMOBY Y BU3HAHHI OCOOM TOTEPIIIUM, [IUBIIb-
HUM TO3WBa4YEM TOIIO. Y MEBHUX BUMAIKAX YCKIAHUTH JOCTYII IO IIPAaBO-
CYILISI MOYKE TAKOXK 1 PIIIICHHS MMPOKYPOpa PO BiIMOBY Y 3a7I0BOJICHHI 3asIBH
Y9acHHUKa MPOIIEeCy PO BiBi CIIiI0T0 60 0COOH, KA 3MIHCHIOE Ti3HAHH.
Hesiaxmagauii po3misi cyaoM cKkapr Ha 3a3Ha4eHi J1ii Ta PillieHHs € BaXKIIH-
BOIO TapaHTI€0 3a0e3IeueHHsT PIBHOMPABHOCTI CTOPIH, X Y4acTi B J0Ka3y-
BaHHI 1 SIK HACITIZIOK — MOYJIMBOCTI peaizallii mpapa Ha CyJIOBUH 3aXHCT.

[Topsinok ocKapskeHHS 10 CyAy AiH, Oe31isIbHOCTI Ta pillleHb OpraHy
Ji3HAaHHS, CIIJYOTO Ta MPOKYpopa i CyAOBUH PO3IIIS] CKapry CKIIAAal0Th
3MiCT OKPEMOT'O CYIOBO-KOHTPOJIBHOTO MPOBAPKEHHS, SIKUH, Ha HAIll IOTJIS,
notpedye BiJIMOBIIHOTO HOPMATUBHOTO 3a0e3meueHHst B okpemii rasi KITK,
10 BCTAHOBIIOBATUME €JIUHY CIUIBHY MPOLEAYPY PO3IISAY CKapr Ha Jii,
Oe3isUTbHICTD Ta pillIeHHsI OpraHy Ji3HaHHS, CIIY0T0 Ta MPOKypopa. by-
Jy4d BiITHOCHO aBTOHOMHHMM CHCTEMHHM YTBOPEHHSIM KPHMiHAJIBHOTO
Iporecy, JaHe OKpeMe MIPOBA/LKEHHS Nepeadadae 3aCTOCyBaHHS 3aralbHUX
TIPUHIINITIB KPUMIHATEHOTO CYIOYMHCTBA Ta TPOIECYaTbHIX TapaHTil paB
Horo ydacHuKiB. ToMy CymOBHI pO3IVIsi CKapr Ha pilmeHHs, Ail Ta 0e3i-
SUTBHICTB OpraHy Ji3HAaHHS, CIITY0TO Ta IPOKYPOpa Mae 3A1HCHIOBATHCS 32
3araJbHIMU TOJIOKEHHSMH, 110 Mepe10adeHi 10 CYJJOBOTO PO3IIISAY KpH-
MiHaJIBHOI CIIPaBH (3 ypaxyBaHHSAM cleUU(iKd NpeaMeTa OCKapKeHHs),
y 3MarajbHiid (opMi 3 HaaHHIM CTOPOHAM PIBHHUX MPOLECYaTbHIX MOX-
JUBOCTEH MO0 JOBEACHHS CBOET MO3HMIii, 0OCTOIOBAHHS Ta 3aXUCTY 3a-
KOHHHX 1HTEpeciB, 0COOMCTOT yyacTi B CyA0BOMY 3acilaHHi TOIO. Y4acHH-
KM CY/JIOBOTO PO3IJISY CKaprd MOBHUHHI MaTH JIOCTYII IO MaTepialiB, sKi
HAJal0ThCs JI0 Cyay, Oe3MmocepeIHbo OpaTu y4acTh B iX JOCIIKEHHI, Ha-
JIaBaTH MOSICHEHHS CyJTy, KOPHCTYBATHCS ITPABOBOIO JIOTIOMOTOF0 HE3aJIeIKHO
BiJI TIPOIIECYaTbHOTO CTAaTyCy B OCHOBHOMY ITPOBAKEHHI 11O PO3CITiTyBaH-
HIO 3JI0YHMHY.

JIOmiIbHUM YSIBIISIETHCS. MAKCUMAJTbHE HAOIKEHHS MTOPSKY CYJOBOTO
PO3IISIAY CKapru 10 MOPSIIKY CYTOBOTO PO3IVISAAY KPHMIHAIBHOI CIIpaBH,
aJDKe BiH SBJIsIE COOOI0 ONTHUMANBHY MPOLEAYPY, KA BKIOUAE HEOoOXiTHI
YMOBH ISl BUHECEHHS 3aKOHHOTO, OOTPYHTOBaHOTO, BMOTUBOBAHOTO Ta
CIpaBeUIMBOTO Cy0BOro pimeHHs. OTxe, BOAYae€ThCsI, 0 MPOBaHKEHHS
y CyaAl y 3B’SI3Ky 13 CKaproro Ha pileHHs, Aii Ta 0e3MisIbHICTh OpraHy i-
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3HAHHS, CJIAY0TO Ta MPOKYpOpa MOBUHHO BKIIOYATH TaKi 9acTHUHHM: 1) Bij-
KPUTTS CYTOBO-KOHTPOJILHOTO TIPOBAKEHHS 1 3MIMCHEHHS T ATOTOBYMX [TiHt
JI0 CyAOBOTO PO3IVISLY CKapry; 2) MiAr0TOBYY YaCTHHY CYIOBOTO PO3IIISIY
ckapru; 3) cyJIoBe CIiJICTBO; 4) CyoBi nedaryu Ta 5) BHHECEHHS CYJIOM TI0-
CTaHOBH 32 PE3yJIbTaTaMH CYIOBOIO PO3IVISLY CKaprH.

Inno O. K Bonpocy peanu3anuy KOHCTUTYLIHOHHOIO NIPABA YeJIOBEKA U
rpaskIaHUHA Ha Cyle0HYI0 3aIIMTY B NMOPsAKe CyAeOHO-KOHTPOJIbLHOIO MpPo-
H3BO/ICTBA HA 10CYyAe0HBIX CTAJUAX YTOJI0BHOIO MpoIecca

B crarbe paccMaTpuBarOTCs aKkTyallbHbIE BOIIPOCH! Pealn3aliu IpaBa Ha Cy-
JeOHYIO 3aIUTy B JOCY/IEOHBIX CTaJUsIX YTOJOBHOTO MPOIIECcCa, BHICKA3hIBAIOTCS
TIPEATIOKeHNs 00 yCOBEPIICHCTBOBAHNH OPSA/IKA 00XKAJIOBaHNUS B Cy/I ICHCTBHUH 1
peLICHH OpraHa JI03HaHHs, CIEJOBaTEIs H IPOKYpOpa.

Knrouegvie cnoea: npaBo Ha cyneOHYIO 3aIlUTY, 10CyAeOHOE TIPOU3BOACTBO B
YTOJIOBHOM IIPOLIECCE, peanu3anus IpaBa Ha CyJeOHYIO 3alUTY.

Shylo O. To the question of the implementation of the constitutional human
rights on legal defence in order to the forensic control proceeding in pretrial
stages of the criminal process

In the article are examined the crying problems of the realization of right to
the judicial protection in the pretrial stages of criminal process, proposals about the
improvement of the order of appeal into the law court of actions and resolutions of
the organ of inquiry, inspector and attorney speak out.

Keywords: right on legal defence, pretrial proceeding in the criminal process,
achievement the rights on legal defence.

172



MpuHyunu hopmy8aHHs OKpeMux KPUMIHATICMUYHUX. .. B. Kypaseno

YJIK 343.98 B. JKypasenv, npodecop HauionanpHo-
ro yHiBepcurery «lOpuanyna akajgemis
Yxpainu imeni Apocmasa Mynporo», 4nen-
kopecnionsienT HAIIpH Ykpainn

IMpuanuny GpopMyBaHHA OKpeMUX KPUMiHATICTUIHIX
METOMVIK PO3CIiflyBaHH: 3/I09VHiB

dopMyBaHHS OKPEMHX KPUMIHATICTHUYHUX METOIUK PO3CIiAyBaHHS
3JI0YMHIB Ma€ BiJI0yBaTUCS Ha iJICTaB1 IEBHUX MPUHIIUIIB, TOOTO BUX1THUX
MOJIOKEHb, M0 3yMOBIIOIOTH PO3POOIICHHSI TEOPSTUIHUX TTOJIOKEHD 1 Me-
TOJIIB TI3HAHHS Y il MapWHI KPUMIHAJICTHYHUX 3HaHb. BucimoBneHi cy-
JDKEHHS € 3arajJbHOBU3HAHMMU 1 Ha4eOTO He TOTPeOyIOTh J0IaTKOBOI ap-
rymeHTanii. BomHouac 3My1iieHi KOHCTaTyBaTH, 110 MOIIPH Te, IO YITPOIOBK
0ararboX IECATHIITH OKpeMi KPUMIHAJICTUYHI METOAMKH PO3CIiAyBaHHS
3IIOYMHIB YCHIITHO PO3POOIISIFOTHCS, TUTAHHS IIIOI0 MTPUHIIUIIIB iX (hopMy-
BaHHsI OCTaTOYHO JI0CI HE BUpILICHI. Y 3B’S3KY 3 IMM BBa)KAEMO 3a HEOO-
Xi/IHE BKOTpE 3BEPHYTHCS A0 Ii€i MpoOIeMaTHKH i 3 MO3UIIH 3araibHOT
Teopii KPUMIHATICTUKH, CYyYaCHUX HAyKOBUX KOHIIETIIIH BHCJIOBUTH BJIACHI
CY[DKEHHS ILIOA0 KEPIBHUX 3acall, OCHOBHUX I10OJIOKEHb, HA MiJCTaBl IKUX
MaroTh (POPMYyBATUCS OKPEMi KPUMIHATICTUYHI METOIMKH.

[epemycim ciijg BiA3HAYMTH, 110 TEPILi CIIPoOH 010 HOPMYTIOBaHHS
MIPUHIINITIB KPUMIHATICTUYHOI METOANKH PO3CIIyBaHHS OKPEMHUX BHIIB
37I0YMHIB BUCHUMHU-KPUMIiHATICTaMU OyiH 3/1iicHeHi B cepeanHi 70-X poKiB
MUHYJIOTO CTONITTA. 30kpeMa, O. KojecHiueHKO BHOKPEMIIIOBAB YOTHPH
TaKyX MPUHIUNHK: 1) MpaBUIIbHA KPUMiHATBEHO-TIPABOBA OIIHKA PO3CIiLy-
BaHO1 moii; 2) 00YMOBJICHICTh METOIUKH OCOOIMBOCTIMHU KOHKPETHOT
KpUMIHAIBHOI CTIpaBH 1 cigdoi cuTyarlii; 3) KoopAWHALIA Aiil ciiggoro,
OpTraHiB Ii3HAHHS 1 TPOMAACHKOCTI; 4) BUKOPUCTAHHS B PO3CHIilyBaHHI Ha-
YKOBHX 3HaHb'. Y cBoto uepry M. CeniBaHOB MPOTIOHYE BHIUIATH AECAThH
MIPUHIINIIIB KPUMIHATICTHYHOI METOANKH: 1) TNTAHOMIPHICTH PO3CITiTyBaH-
Hs1; 2) 00yMOBIIEHICTh METO/IMKH TTPEIMETOM JIOKAa3yBaHHS; 3) HEOOXiTHICTh
BpaxyBaHHs THUIIOBOI KPUMIHAJTiICTHYHOI XapaKTEPUCTUKH 3JI0UMHIB;
4) BpaxyBaHHsI IpH MOOYA0B1 METOIMKH PO3CIiyBaHHSA y KOHKPETHIN
CITpaBi CIITYOI CUTYyAIlii; 5) ONTHMabHUIA HAOIp CTiaUuX Miid, mo 3a6e3-
MeYyIOTh MIOBHOTY, TOYHICTh 1 EKOHOMIYHICTh PO3CIiAyBaHHS; 6) pO3MOILT
CJIiTYMX Jii Ha MOYATKOBI ¥ HACTYIIHI; 7) ONTHMajbHA IMOCIIIOBHICTh Ha-

! Konecumyenko A. H. O6miye 0moXeHNs METOAVKY PACCTIeOBAHNUs OTHE/NTbHBIX
BumoB mpectymnennit: Tekct mexumit // A. H. Konecunaenko. — Xappkos, 1976. - C. 27.
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MIYEHUX 1 MPOBEJICHUX CIIUMX Jil; 8) mependaueHHs nopsili 3 OKPEMUMHU
CIITIMMHU JisIMHA KOMIUTICKCIB CIIUUX JiH, i IMOPSIKOBAHUX TUM Y 1HIITIM
OKPEMHUM 3aBIaHHAM; 9) yCTAaHOBJIICHHS YEPrOBOCTI TAKMX KOMILJICKCIB
cmiguux Aii; 10) pyXiaMBicTh, JMHAMIYHICTD METOUKH' .

VY mopanbiiomMy 10 i€l mpoOIeMaTHKH 3BepTaIHCS H iHII HAYKOBIII.
3okpema, M. CanteBchbKUi 10 TPUHITUIIIB, IO CTAHOBIISTH METOIOIOTIYHY
OCHOBY Ta CIIy»aTh 00’ €KTHBHO-3aKOHOMIPHHUMHU 3aca/laMy KOHCTPYIOBaH-
HSl TCOPETUYHUX 3aCaJl OKPEMHUX KPUMIHATICTHYHIX METOIUK PO3CIIiTyBaH-
HsI 3JI0YHHIB, BIJHOCHB TaKi:

1) 3aKOHHICTB, TOOTO BCS AisUTBHICTD 3 PO3CIiLyBaHHS 1 TPODITaKTUKN
3JI0YMHIB Ha IOCYAOBOMY 1 CYIOBOMY CJIJICTBI Ma€ Oy/yBaTHCS Ha 3aKOHO-
JaByiit 6a3i mpaBoBoOl AepkaBu YKpaiHu i BiOyBaTuCs B CyBOPHX paMKax
il MpaBoOBOTO MOJIS;

2) HAyKOBICTh 1 CIIPOMOYKHICTh METOZIB 1 3aC00IB AISITBHOCTI, TOOTO 1X
(hakTHYHA BiIMOBIAHICTH CyJaCHOMY PiBHIO PO3BUTKY HAYKH 1 TEXHIKH;

3) mi3HaHHA (QaKTiB MUHYJIOTO Ha OCHOBI 30epexeHoi iHpopmarlii B
CHOTOZICHHI, 11 IOTIYHOTO, CEMAaHTHYHOTO 1 TICHXOJIOTIYHOTO aHallizy;

4) Ge3nepepBHICTh BepCitOBaHHS, IUIAHYBaHHs 1 HAYKOBOI OpraHizarlii
Tpaili cy0’€KTiB JOCYJOBOTO i CYIOBOTO CIIiJICTBA;

5) cuTyaliiiHiCTh 1 €TaHICTh AISUIBHOCTI Cy0’ €KTiB JOCYIOBOTO 1 CyJ0-
BOTO CJIIJICTBA: «CUTYyalliss — MpoliieMa — TaKTUYHE PIlllEHHS — HOBE
3HAHHS — HOBA CUTYaIlisl TOILIO»);

6) TexHizallis Ta iHhopMaTU3allis JOCYI0BOTO i CyJ0BOTO CIIiZICTBA BijI-
MOBIIHO 10 3aKOHIB Ykpainu «[Ipo HamioHanbHy porpamy iHdpopmarusa-
uii» 1 «IIpo HamionansHy KoHruerniito nporpamu iHGopMaTu3anii»;

7) MakcuMabHa HA0UHICTh 1 OYCBUAHICTH MTPEACTABICHHS JIKEPEIT J0-
Ka3iB BiIOOpaKyBaHUX UM CHTHATIB (03HaK) iH(MOpMAaIii Ha TOCyIOBOMY 1
CYIOBOMY CJIi/ICTBI;

8) KOMIUIEKCHICTh BUKOPHCTAHHS CHIIM 3aCO0IB CITITYHX, ONEPaTHBHO-
PO3IIYKOBHX, CIIEIialIbHUX MAPO3ALTIB I 320€e31eYeHHs TOBHOTH i
MIBUIKOCTI IPUITMHEHHS, PO3KPUTTS 1 NPODITaKTHKH 3TI0YHHIB?.

Ha nymky 1. Bo3rpina, mpyUHIAITN METOAUKHA MAKOTh MOIUISATHCS HA TPH
rpynu: 1) 3aranbHi IPUHIHUIIY, [0 BU3HAYAIOTh 3MICT, CTPYKTYpY 1 3Ha-
YEHHS [LOTO PO3/ALTY KpUMIHATICTUKH B LIJIOMY; 2) OKpeMi IPUHIHIIH, 10
BU3HAYAIOTh OCHOBHI 3acajiy MOOY/I0BU OKPEMHUX METOJIUK; 3) CIICIiaJIbHI,

' CemmBanoB H. A. CymHOCTb KPMMMHA/INCTUYECKOV METOAMKY M €€ IPUHIUIIbI /
H. A. CenuBanoB // Cor. 3aKOHHOCTb. — 1976. - Ne 5. — C. 61-64.

* Canrescpkuit M. B. Kpuminarmictuka (y cygacHomy Buktazi) : migpyunuk / M. B. Can-
teBcbkuil. — K. : Kongop, 2005. - C. 414.
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10 BU3HAYAIOTh 0COOIMBOCTI CTPYKTYPH 1 3MIiCTY METO/IMK OKPEMHX KaTe-
ropii, rpy 3nounHiB. Cepes 3aralbHNX BiH HA3UBA€ MPUHIIAITHN JOTPUMAaH-
HS 3aKOHHOCTI, €JHOCTI TeOpii 1 MPAKTUKHU, CAMOCTIHHOCTI 1 IIJTICHOCTI
MeTOANKH. [0 OKpeMUX MPHUHIIUIIIB BiH BITHOCHTH HAYKOBICTH METOIUK,
KOHKPETHICTh, IITAHOBY OCHOBY, €TalHICTh, CUTYAIliiHICTh, OararoBapiaHT-
HICTh, B32EMOJIII0 CJIITYMX 1 OTIEPATUBHUX OpPTaHiB, BUKOPUCTAHHS JOTMO-
MOTH T'POMAaJICBKOCTI1, TONEPEUKYBAIbHY IisIbHICTb, KOHCTPYKTHBHY €]1-
HICTh THITOBUX METOAMK po3ciiayBanHs'. M. XIIFOITiH 10 9uciia MeTOIMIHIX
MIPHUHIIMIIB BiIHOCUTH: 1) MPUHIIUI BCEOIYHOTO, IIOBHOTO Ta 00’ €KTUBHOTO
JOCHIHKEHHSI crioco0y BYUMHEHHSI 37I04MHY, 0COOH 37I04MHIISL, (JOPMHU BUHU
1 XapakTepy MIKOJM; 2) IPUHIIMIT YpaxyBaHHs Ta aHaIi3y CIiI401 CHTyaIlil
y NEBHUX HAMpsMax PO3CIiyBaHHS; 3) MPUHIHKII MOSTAHOCTI MPOIECY
po3ciiayBaHHs; 4) MPUHINII OpraHi3aliifHoT €AHOCTI 1 ToTi4HOT 00yMOBIIe-
HOCTI CUCTEMH CIIAYUX Jif y CTPYKTYpPi METOJUKH PO3CIiTyBaHHS;
5) IPUHIUI ONTHMAJIBHOCTI CIITUNUX 1 ONMEPATUBHO-PO3IMYKOBUX IiH;
6) IPUHIIATI BUKOPUCTAHHS CITEI[ialIbHUX 3HAHD Y METOHIII PO3CITiTyBaHHS
1 monepemkeHHs 3m0unHiB”. M. lllypyXHOB BHOKPEMITIOE TaKi MPUHIIAIIN:
1) toTpuMaHHS 3aKOHHOCTI; 2) IHIUBIAyaIbHICTh 1 IUHAMIYHICTH PO3CITi-
JyBaHHS; 3) IJIAHOMIPHICTh, BCEOI4HICTh, MOBHOTA, 00’ EKTHBHICTD 1 €KO-
HOMIUHICTB PO3CITiAyBaHHS; 4) ONIEPaTUBHICTD 1 IBUAKICTH PO3CIIiAyBaHHS;
5) BUKOPHCTAHHS AaHUX KPUMIHATICTUYHOI XapaKTePUCTUKHU 3JI0UNHIB;
6) BpaxyBaHHS IpH 110OYJ0BI METOAMKH PO3CIIiAyBaHHS KOHKPETHOTO 3710~
YHHY THUIIOBUX CIITYUX CUTYAIIIH, 1[0 CKJIAIAF0THCS; 7) MOETHAHHS CITTINX
i Ta ONIepaTHBHO-PO3IIYKOBHX 3aXO0/IIB (B3aEMO/Iis CJIIZTUOTO 3 ONIEPATHB-
HUMH TI1IPO3/IiJIaMU TIPABOOXOPOHHKX OPTaHiB); §) BUKOPUCTAHHS TEXHIY-
HUX 3aC001B, MPUHOMIB 1 METO/IIB TP PO3CITiTyBaHHI (BUKOPUCTAHHS 3HAHb
CIIEITIAJTICTIB Ta EKCIIEPTIB); 9) BUKOPUCTAHHS JOTIOMOTH TPOMAaJICHKOCTI B
PO3KpHTTI 37104KHIB; 10) BUSBICHHS IPUYNH Ta YMOB, IO CHPUSIOTH yIH-
HEHHIO 3JI0YMHIB, Ta IPUWHSATTS 3aX0/iB OO iX yCyHEHHS Ta iH.?
AHani3 3anponoHOBAaHUX NMPHHLUIIB HAJA€ MiJCTaBU CTBEPIKYBATH,
110 O1IBIIOI0 MIPOIO BOHH CTOCYIOTHCS (POPMYIIIOBAHHS 3acajl OpraHizamii
PO3ciiyBaHHS 3704MHIB, 3aralbHUX BUMOT 0 Ml CIIiAYOTO MPU PO3Ci-
NyBaHHI Oy/b-sIKOTO BUIY 3704MHY, aHDK BU3HAYCHHS KEPIBHUX MiIXOMiB

! Bosrpun /. A. KpuMunanucTudeckas MeTOiMKa paccaejOBaHNA PeCTyIIeHI /
. A. Bosrpun. - MuHck : Bpim. mk., 1983. — C. 129-130.

2 Xmromme H. V1. TeopeTtndeckye mpo6/eMbl METORMKY PaccIefoBaHNA IPeCTyIIeHNit /
H. W. Ximonuu // CoBpeMeHHbIe Ppo6IeMbl pacciefoBaHIsA I MPeRyIPeXXeHUs IPeCTy-
IIeHuit : ¢6. Hayd. Tp. - M., 1987. - C. 17.

* Mypyxuos H. I. KpumnuamicTuka : yaebunk / H. I. IllypyXHOB. — 2-€ U3[., UCIIPaBIL.
u goi. — M., 2008. — C. 446-449.
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JI0 PO3pOO0JICHHS OKPEMHUX KPUMIHATICTUYHUX METOIMK SIK CBOEPIIHUX
iHpOopMaliitHuX Mozeneld. OKpeMi 3 HUX B3aralii HaBpsiJi Y4 MOXKHA BijIHe-
CTH JI0 IPUHIIUIIIB, OCKITBKH BOHU BiZOOpPaaroTh €IEMEHTH CTPYKTYpPH
KPUMIiHAJTICTHIHOI METOIMKH, HAITPUKJIIA, 3aTyUEHHS CTICIiaIbHAX 3HAHB,
BHKOPHUCTAHHS JOITOMOTH I'POMAaJICHKOCTI, TEXHIYHHUX 3aCO0IB, IPUHOMIB 1
METOJIIB TP PO3CIiTyBaHHI, 0€3MepEPBHICTH BEPCIFOBAHHS, TUTAHyBAHHS 1
HayKOBOi oprasizaiii mparii cy0’€KTiB JOCYIOBOTO i CY/IOBOTO CIIiJICTBA,
BHSIBJICHHSI IPUYMH Ta YMOB, 1110 CIIPUSIOTh YYMHEHHIO 3JI0YHHIB, Ta iH.

3a3HavyeHe 3aiiBUH pa3 mepecBiguye, 10 3arajbHi BUMOTH 10 Jil
CHTIIYOTO 1 MPUHIIUIU KPUMIHATICTUYHOI METOJUKHA HE MOXHA OTOTOXK-
HIOBAaTH, OCKUIbKM 1€ Pi3HI 32 piBHEM, 3HAUYLIICTIO, MPU3HAYCHHSIM 1
ceporo pearizaiii kepiBHi 3acaau. KpiM Toro, cy0’ekTamMmu 3aCTOCYBaHHS
MPHUHLHUIIIB KPUMIHATICTUYHOT METOAWKH BHCTYIAIOTh HAYKOBIII, TOAL SIK
MPUHIMIIAME OpraHi3alii po3ciiyBaHHsI KOHKPETHOTO 3JI0YMHHOTO BH-
SBy MAlOTh KepyBaTHUCS JII3HABAYI, CII/T91, TPOKYPOpPH, TOOTO Ti 0co0OH, SIKi
0e3mocepeTHb0 BUKOPUCTOBYIOTh KPUMIHATICTHIHI METOJIUKH y CBOIM
MPaKTHYHIN TiSTEHOCTI.

Po3maiTTs migxomiB 10 BU3HAYEHHS MPUHIMITIB KPUMiHATICTHYHOI
METOAMKH, OaraToBapiaHTHICTh MPOIIO3UIIiH MO0 Y3TOKEHHS Pi3HUX I10-
IJIS111B Ha IO MPOOJIeMY CTHMYITIOBAJIHM HAyKOBI(IB 10 HEOOX1AHOCTI BU3HA-
YeHHS! KPUTEPiiB PO3MEKyBaHHS NPUHLUMITIB OO0Yy10BU (hopMyBaHHS)
KPUMiHAIICTUYHUX METOJUK PO3CIiyBaHHS OKPEMHUX BUIIB 3JI0YHHIB 1
MPHUHLHUIIIB, IKUMHU KEPYETHCS CHiAUMN MpU opraHizaiii po3ciigyBaHHs
KOHKPETHOTO 3JIOYMHHOTO JTiSTHHSL. SIK HACIIOK Y KpUMIHATICTUYHIH JTiTe-
parypi 3’sIBUIKCS Pi3HI IHTEPIIPETALlil 1010 BUKIIAICHHS I[UX PI3HOBHIIB
npuHnumiB. Tak, Ha 1ymMKy P. benkina cyTHicTs npuHIHIB (POpMyBaHHS
OKPEeMHUX KPUMIHATICTHIHUX METOIMK PO3CIITyBaHHS 3JI0YHHIB MOJISATAE Y
Takomy: 1) ipu po3poOIeCHHI METOAMKH PO3CTiAYBaHHS OyIb-IKOTO BHIY
3II0YMHY KPUMIHAIICTUKA BUXOIUTH 13 BUMOT HAHOUIBII CyBOPOTO JOTPH-
MaHHS 3aKOHHOCTI B JisTTFHOCTI OPTaHiB Ji3HaHHS Ta MMOTIEPETHBOTO (J10-
CYZIOBOTO) CIIACTBA; 2) CIIiJl BUXOAHUTH 13 3HAHHS MEXaHi3My 3JIOYMHY Ta
HOTO IIEHTPAIBHOTO eJIEMEHTa — CII0CO0Y MiATOTOBKH, BAMHEHHS Ta IPH-
XOBYBaHHS 3JI0YHHY, YMOB, 1110 BU3HAYAIOTh BUOIp cI10OCOOY i BUHUKHEHHS
CHiJIIB HOTO 3aCTOCYyBaHHS; 3) OKpeMa KPpUMiHaIICTUYHA METOAMKA MA€E
OyTH po3paxoBaHa Ha ii aganTaliro 10 KOHKPETHUX YMOB PO3CIIiTyBaHHS;
4) po3ciiyBaHHs 3JI0YHMHIB MOBUHHO MATH 3a METY HE TiJIbKU BUKPHUTTS
BHHHHUX 1 IPUTATHEHHS iX 710 KPUMIHAJIBHOT BiMIOBIAIBHOCTI, HE TUILKU
Bi/IIIKOZYBaHHS CIIPUYMHEHOT 3JI0YMHOM IIKOJIM, a i 3’SICYyBaHHS Ta YCy-
HEHHsI 00CTaBWH, IO CIPHSUIA BUNHEHHIO Ta MPUXOBYBAHHIO 3JI0YMHIB
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JAHOTO BUY; 5) y3araJbHEHHs CIiA40i NPaKTHKH Nepeadadae po3pooKy
TaKOT0 BayKJIMBOTO JUIsl CIPABU OOPOTHOM 13 37I0YMHHICTIO TUTAHHS, SIK Bifl-
ITyKaHHS IIIAXiB 1 (hopM KOOpAMHAILT 1 TicHOT B3aeMoii B poOOTi ciriuo-
TO Ta ONEpPATHBHUX CIIBPOOITHHUKIB, €)EKTUBHE BUKOPUCTAHHS 3 METOIO
BCTAHOBJIEHHS ICTUHHU CHELiaJbHUX 3HAHb, JOIIOMOI'H 3aC00IB MacoBOi
iHopwmariii Ta HacemeHHS; 6) KePYIOUUCh CHCTEMHHM ITiTXOIOM IO TIPO-
IIecy po3CIiIyBaHHs, OKpeMa KpUMIiHAJICTHIHA METOJNKA ITOBUHHA BiTO-
OpaxaTu eTamHICTh LBOTO MPOLECy, Ti 3aBJaHHA, AKI BUPIIIYIOTHCSA Ha
KOYKHOMY HOTO eTarti, 0COOMMBOCTI X eTaris’.

1. 'epacuMOB 10 IPUHIUIIIB TOOYIOBH METOJIMKH PO3CIIITyBaHHS Bijl-
HOCHTB: 1) HayKOBY OOIPYHTOBaHICTh Ta 3yMOBJICHY Li€I0 00CTaBHHOIO
JOCTOBIPHICTh BUCHOBKIB 1 KpUMIHANICTHYHHAX PEKOMEH/IAIIIi; 2) po3po0Ky
KPUMiHATICTUYHOI XapaKTePUCTUKH JaHOTO BUY a00 IPYyNHU 3J0YMHIB;
3) BUKOpHUCTaHHS [P PO3POOJICHHI OKPEMHUX METOIMK TaK 3BaHOI KpUMi-
HaJicTUYHOI Kiacudikamii 3mounHiB; 4) BpaXyBaHHS CUTYaI[IHHUX YUHHH-
KiB; 5) KOOPJIMHAIIIIO 1 KOOIIEPAIito BCiX 3aC00iB, METO/IIB Ta MOKIIMBOCTEHH,
110 3a0€31eYyr0Th TOBHOTY 1 MIBUAKICTH PO3CIiAyBaHH:; 6) 3a0e3meueHHs
00’ €EKTUBHOCTI TOCIIHKEHHS BCiX MarepialliB CpaBu; 7) 3a0e3MeUeHHS
3aCTOCYBAaHHS BCIX MEpen0aueHNX 3aKOHOM 3aXOMiB 3 METOIO PO3KPHUTTS
37I0YMHIB Ta BCTAHOBJICHHS 0Ci0, siKi X BunHUIK?. Bognouac 1. Bosrpin
MPONOHYE TaKi MpUHIMIH: 1) 3a0e3MeueHHs] Ta HEyXWIbHE JIOTPUMAaHHS
3aKOHHOCTI; 2) KOHKPETHICTh KPUMIHAIICTUYHUX METOANYHUX PEKOMEHIa-
1ii; 3) eTamHicTh METOAMK PO3CIiyBaHHS 3JI0YHHIB; 4) CUTyalilHICTh 1
OaraToBapiaHTHICTb METOJUK PO3CIiAyBaHHS 3JI0YUHIB; 5) CTPYKTypHa
€JIHICTb KPUMIHAJICTUYHUX METOAUK PO3CIIiIyBaHHS 3JI0UMHIB; 6) HayKOBa
OOTPYHTOBaHICTh KPUMIHATICTHYHUX METOAUK’.

VY KkpuMiHamTiCTUYHIN JiTeparypi 3AiliCHEHI cipoOHu LI0A0 PO3MEKY-
BaHHS IIPUHIIAIIIB TOOY/I0BA KPUMIHATICTHYHUX METOIMK PO3CIiTyBaHHS
3JIOYMHIB 1 MPUHIUIIIB OpTraHi3allii ciiauoi MisNIBHOCTI y mepediry pos-
CIiyBaHHS KOHKPETHOTO 3J0YMHHOTO MissHHA. Tak, y po3yminai B. Ti-

! Benxnu P. C. [Tpunimmsr popMUpoBaHNs YaCTHBIX KPUMIHATUCTUIECKIX METORVK /
P. C. BenxuH // KpuMunamicTiudeckoe obecrederne feATeTbHOCTI KPYMIHATbHO M-
UM ¥ OPTaHOB HpeABapUTeNbHOro paccnefosanus / nop pexn. T. B. ABepbsanoBoit,
P. C. benkuua. - M., 1997. - C. 201, 203.

? TepacumoB V. ®. MeTopiuKa pacciefoOBaHNsA OTHEMbHBIX BULOB NPeCTYIICHMIT /
V. ®. Tepacumos // KpumnHanucTuka : yqeOHuK 1 By3os / nop pen. V. ®. Tepacumosa,
JL. fI. Ipankuna. - M., 1994. - C. 325-327.

? BosrpuH V1. A. O611yte MOMoXKeHs KpYMUHATUCTITIecKoil Metonuku / V1. A. Bosrpus //
Kpumunnamucruka : B 3 1. T. 1 : Vicropus, o6mas u yactable Teopun / nog pep. P. C. benku-
Ha, B. I. Konomauxoro, V1. M. Jlysruna. - M., 1995. - C. 267-271.
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LICHKA IPUHIMIIAMU HayKOBOT pO3pOOKH METOJUKH PO3CIIiAyBaHHS OKpe-
MUX KaTeropii 3J104nHiB € Taki: 1) po3risig 00’ €KTiB METOUKH PO3CITiTy-
BaHHS 3JI0YMHY 1 pO3CiiAyBaHHS HEOOXiTHO 3A1HCHIOBATH 3 MO3UIIIN
CHUCTEMHO-iSUIbHICHOTO 1 (yHKIIOHAIBHOTO MiAXoAiB. Januii npuHoun
JI03BOJISIE TOCI/KYBATH BKa3aHi 00’ €KTH SIK KOMILIEKCH LIIECIPSIMOBAHIX
It cy0’€eKTiB, 3 OMHOTO OOKY, 3JIOYMHHOI, a 3 APYTOTO — CJIIT40-KPHUMi-
HaJICTUYHOI J{ISTIbHOCTI, TOOTO JTBOX MPOTHUAIFOYUX CUCTEM, SIKi (pyHKIII-
OHYIOTb 13 PI3HUMH MPOTHIISKHUMH 3aBJIAHHIMU; 2 ) BAKOPUCTAHHS TAHUX
1 HOBITHIX JIOCATHEHB IHIINX HayK SK TYMaHITapHUX, TaK 1 IPUPOTHUIO-
TEXHIUYHUX, AJIS JOCTIKCHHS 3JI0YMHIB, YMOB iIXHBOTO BUMHEHHS, OCO-
OMBOCTEH MEXaHI3MYy CJiIOyTBOPEHHS 1 pO3POOKH aJIeKBaTHUX PEKOMEH-
Jarlii 3 iIXHbOTO PO3CIiAyBaHHA; 3) po3po0Ka METOMUYHUX PEKOMEH IaIlil
HA OCHOBI KpUMIHATICTUYHOTO aHaJi3y 3JI0YMHIB i CTBOPEHHS iX TUIIOBOT
iH(pOpMaIifHO-TTI3HABAJILHOT MOJIeIi — KPUMIHAIICTUYHOT XapaKTepuc-
TUKH IOJI0 TOCITIDKYBAHOI KaTeropii 371049MHiB; 4) BUKOPUCTAHHS JIOCBi-
Ay CIiA40i NPaKTHKH IUISIXOM HOTO y3araldbHEHHS, aHali3y 1 HACTyIHOT
CKCTPAIOJISAIii B TEOPIIO POZKPUTTS 3JI0YUHIB; 5) pO3poOKa METOAMUIHUX
peKOMEHIAIlii Ha OCHOBI KPUMIiHAJICTHYHOI KTacuikallii 3JJ09HUHIB, IO
JIO3BOJISIE BUSBUTH 1 JIOCTIAUTH OCOOIMBOCTI BIAMOBIIHOT Ki1acu(ikaiii-
HOT I'PyNH 1 CTBOPUTH METOIUKY TEBHOTO PiBHS; 6) po3poOKa OKpeMHX
METOJHK PO3CIiTyBaHHS Ha OCHOBI BU3HAUCHHS 1 XapaKTEPUCTUKHA 00-
CTaBUH JAHOTO BUAY 3JI0UMHY, IO MiJUISITal0Th YCTAaHOBIEHHIO; 7) po3-
poOka HampsiMiB 1 3aBlaHb PO3CIIYBaHHS 3 ypaxXyBaHHIM crienudiku
eTariB po3ciityBaHHs; 8) po3poOKa METOAMYHUX PEKOMEH Al Ha OCHO-
Bi iH(opMaLiiiHO-CUTyaliiiHOT OLIHKK CTaHy PO3CIilyBaHHS, BUAICHHS
THUIOBUX CJIITYUX CUTYaIliid, 1[0 BUHUKAKOTh HA PI3HUX eTarax po3ciiy-
BaHHS; 9) BUAUICHHS BiIITOBIIHIX THITOBUX 3aBAaHb TAKTHYHOTO i opra-
Hi3ali{HO-METOIMYHOTO XapaKTepy i BU3HAYCHHsI ONTUMAaJIbHOT IPOTrpaMu
iX BUpIIIEHHS 3 ypaxyBaHHIM 0COOIMBOCTEH KOHKPETHOI KaTeropii 3110-
YHMHIB 1 eTarriB iX po3ciimgyBanHs; 10) BuaineHHs cienn)igHIX TAKTHIHUX
1 TEXHIYHUX MPUIOMIB IPH MPOBEACHHI OKPEMHUX CIIAYHMX JiH 1 TAKTHYHHUX
oreparrii'.

[opsix i3 mpuHIIMNIAMU TTOOYIOBH KPUMIHATICTUYHUX METOINK PO3-
CJIiTyBaHHSI OKpEeMUX BHUIB 37104nHiB B. TileHko BUpi3HSE i NPUHIUIH
MPAKTUYHOT TiSUTbHOCTI CJIITYOTO 3 PO3CIIIyBaHHS KOHKPETHOTO 3JI0UUHY.
Ha #ioro mymKy, y IpakTHYHIA TisITHOCTI CITITY0TO MOXYTbh OyTH chop-

! Timenko B. B. TeopeTnyHi i npakTiyHi OCHOBM METOAMKY PO3C/IiYBaHHA 3/I0UMHIB :
moHorpadis / B. B. Timenko. - Opeca, 2007. - C. 119, 120.
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MYJIbOBaHi TaKi IPUHLUKIK BUOOPY 1 MOOYTOBU METOAMKH PO3CIiAyBaHHS
KOHKPETHOTO 37104HMHY: 1) BUOIp HanpsMy po3CiiayBaHHs ¥ TOCSTHEHHS
HOTO KiHIEBOT METH 3[iHCHIOBaTH BUXOASYM 3 KPUMiHAIbHO-TIPaBOBOT
OIIHKY MOJii 1 mpeaMeTa J0Ka3yBaHHs; 2) BU3HAYCHHS HAJICKHOCTI MOIIT,
sIKa PO3CIIIYEThCS, 10 BIIOMOTO THUILY, POy, BUIY, TPYIH 3JIOYHHIB Ha
OCHOBI HayKOBOT KpUMIHAIICTUYHOI Kiiacuikarii, 110 103BOJISE TPABUIIb-
HO BHOpATH BIAMOBITHY PEKOMEHIOBAaHY KPUMIHAIICTUYHY METOIUKY;
3) BUKOPUCTAHHS B PO3CIiAYBaHHI JaHUX BiIITOBIMHOI KPUMIHATICTHIHOL
XapaKTePUCTUKHU KaTeTopii 3JI0YMHIB, JO SKOT HAJEKUTh 1| KOHKPETHHUI
3JI0YHH, IO JI03BOJISIE 3’ SICYBaTH TUIIOBY MOJIENb ITEBHOI KaTeropii 370-
YUHIB, BUKOPHUCTATH HAYKOBI pO3pOOKH; 4) CUTYaTUBHUN MiAXix A0 TO-
CTAHOBKH TAaKTHUYHUX 3aBJIaHb 1 3aCO0IB iX BUPINIECHHS, IKHI TIepenoadae
BUKOPHUCTAHHS THUIIOBHX CIIITYUX CUTYaLil 32 JAaHOIO METOAMKOIO, TUTIOBUX
3aBJaHb 1 TUIIOBUX MPOTpaM iX BUPIMICHHS; 5) €TaHICTh METOIUKHU PO3-
CITilyBaHHsI, siKa nepeadayae BUAUICHHS JBOX OCHOBHHMX €TaIliB 1 BUPI-
LICHHS Ha KO)KHOMY 3 HUX BJIACTUBUX HOMY 3aB/iaHb; 6) IIAaHOMIPHICTh
XOJIly PO3CIIilyBaHHs; 7) BUKOPUCTAHHS B JisSTIBHOCTI 3 PO3KPHTTS 3J10-
YUHIB PI3HUX (OPM 1 METOIB B3a€MOJIT CIIIJTIOTO 3 OpraHaMHu J{I3HAHHS,
IHITUMHA TTPAaBOOXOPOHHUMH 0CO0aMH, HACEICHHSIM; 8) 3aCTOCYBaHHS
CyYacCHUX HAYKOBHX Ta TEXHIYHUX MOKIIUBOCTEH Yy pO3CIIiTyBaHHI KOX-
HOTO 37I04YHHY .

He npumentryroun poii B. Timenka y po3B’si3aHHI po3misiLyBaHOT TIPO-
Onemu, THM HEe MEHIII BU3HAEMO CITyITHUMH 3ayBa)KCHHs, III0 BUCIIOBIIEH]
Ha Hioro aapecy okpemMuMu HaykoBLsiMH. Tak, b. Illyp cyTTeBuM Hemomikom
koHuenii B. Tinmenka BOayae Te, 1110 3aIPONOHOBAHNN HUM TEPEITiK Mic-
TUTHh HE CTUIBKU MPUHLIUIH TOOYI0BH (pO3poOJIeHHs) KpUMIiHATICTHYHOT
METOJIMKH, CKUIBKHM 3MICT caMOi METOAMKHU. TOMY i KOXHHI «IIPUHITUII
MOYMHAETHCS] TAKUMH CIIOBAMH, SIK «PO3IIISI», «BUKOPUCTAHHSD), «PO3PO0-
Ka», «BUIUICHH» Ta iH. OKpIM 1IOT0, HE MOYKHA JIO MPUHIIUITIB HAYKOBOT
PO3POOKH METOIMKH PO3CIIIYyBaHHS OKPEMUX KaTEropiil 3J04MHIB BiAHO-
CUTH, HAIPUKIIAT, «PO3POOKY METOIMIHUX PEKOMEHIAIIN Ha OCHOBI KpH-
MIHAJIICTHIHOTO aHaJi3y» UM «BUKOPHCTAHHS JOCBITY CIIAUOT MPAKTHKU
IIJSIXOM HOTO y3arajibHEHHs» .

VY 3B’S13Ky 3 IUM BBa)Ka€EMO BEIbMH MTPOTYKTUBHUMU 3yCHILISI CAMO-
ro b. lllypa, cripssiMoBaHi Ha yHi(ikamito i fudepeHItianito NPUHIHITIB,
SIKi BIH PO3MIOAUIMB Ha ABi rpynu: 1) npuHIunu nodyaosu (GpopMyBaHHS)

! Timenxo B. B. Bkas. mpang. — C. 121-123.
2 Myp b. B. TeopernyHi ocHOBM (pOPMYBaHHSA Ta 3aCTOCYBaHHA KPUMiHaTiCTUYHUX
MeTonuK : Monorpadis / Bb. B. Ilyp. - X., 2010. - C. 230.
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OKpEMHX KPUMIHaIICTUUYHUX METOJHMK; 2) MPUHIUIHN 3aCTOCYBaHHS
OKpPEMHUX KPUMiHaIICTHYHUX METOJHUK, 0 (aKTHYHO BU3HAYAE Pi3HI
piBHI BUMOT (TOJIOBHUX iJiei), CIPSIMOBAHKX, 3 OJHOTO OOKY, Ha MoOy-
JIOBY, 3 IPYroro — Ha 3aCTOCYBaHHS OKPEMHUX KPUMIHAJIICTHYHUX Me-
tonuk. Jlo mpuHuniB noOynoBu (GpopMyBaHHS) OKpEeMHX KpHMiHaJiC-
TUYHUX METOJMK BiH BifHIC: 1) CHCTEMHICTh KPUMIHAIICTUYHOI METO-
IUKHU; 2) HAyKOBY OOIPYHTOBAHICTh METOJUUYHHX PEKOMEHIALii Ta
CIITYMX TEXHOJIOTIN; 3) CTPYKTYpPOBaHICTh TOOYIOBA OKPEMOi KpHMi-
HaJliCTHYHOI METOAUKH; 4) 00’ €KTUBHICTH y (POPMYBaHHI OKPEMOT KpH-
MiHATICTUYHOT MeTOAMUKH. /|0 IPUHITUIIIB 3aCTOCYBaHHS OKPEMUX KPH-
MiHamicTnaanX MeToauk b. Illyp BimHOCUTE: 1) 3aKOHHICTH BHKOPWC-
TaHHS METOIUYHHUX PEKOMEHIAIIN; 2) eTUUHICTh BUKOPUCTAHHSI METO-
TUYHUX peKOMEHAAalil; 3) eTanHicTh (MJIAHOMIPHICTh) BUKOPHUCTAHHS
METOJMYHHUX PEKOMEH aIlil; 4) BHOIPKOBICTh (CUTYaIIHICTB) 3aCTOCY-
BaHHSI METOJIMYHHUX PEKOMEHIaIlil; 5) IHANBINyalbHICTh (KOHKPETHICTD)
3aCTOCYBaHHS METOJUYHUX PEKOMEHIAIlii'.

Busnatoun npomnosunii b. {ypa ictoTHuM KpokoM 0 yHidikamii mif-
XOJiB 13 (hopMyBaHHs 1 pO3MOALTY IPUHLIUIIB PO3POOJICHHS OKPEMUX KPH-
MIHATICTUYHUX METOJMK 1 PUHIMUIIB 1X 3aCTOCYBaHHS B MIPAKTUYHIN Mi-
STIBHOCTI1, THM HE MEHII BBAXKA€MO 32 JOLIJIbHE JEsK] 13 3apONOHOBAHUX
MPUHLMIIIB YTOYHUTH, @ OKPEMUMHU JONOBHUTH LIeH nepetik. 30Kkpema, 10
MIPUHIUTIB (POPMYBAHHS OKPEMHUX KPUMIHATICTUIHAX METOIHMK PO3CIiTy-
BaHHsI 3JI0YMHIB, HA HaIly TyMKY, MO>KHa IOAATH TaKi:

1) ionogionicme mexmonoeii cmeopents (nod6y00su) KPUMIHARICIMUYHUX
MemoOuK ix Kiacu@ikayiihomy pieHio.

HasBauuii MpUHIUI BU3HAYAE 3QJICKHICTH TEXHOJOTIT (ITPOLETYyPH)
CTBOPEHHS KPUMIHATICTUYHOT METOIMKH BiJI TOTO KJIACH(IKALIHHOTO PIBHS,
J10 SIKOTO 115 METO/IMKA HAJIEXKUTh. MieThes PO TaKi PiBHI KPUMIHATICTHY-
HUX METOJIMK, SIK MDDKBUJIOBI (TPYIIOBI), BUIOBI, TIJIBUJIOBI 1 KOMILJICKCHI, 1
MOKJIMBICTb 3aCTOCYBAHHS PI3HUX MIAXOMIB A0 iX popmyBanHs. Tak, oqHUM
13 MIXO/IB BBAKAETHCS TOH, 32 IKMM THITOBI KPUMIHAIICTUYHI METOJIMKH
SIK HAyKOBUH HPOAYKT PO3pOOIsIOTECS Ha 0a3i pe3ynbTariB y3arajlbHeHHS
CYIOBO-CJIIUOI IPAKTHUKH, @ BIATAK BBAKAIOTHCS HAHOLIBII ONTUMAIbHIMH,
TiEBUMHE. 3aBISIKH I[bOMY MAX0AY MOXYTh ()OPMYBATHCS ITiIBUIOBI KPH-
MIHAJIICTUYIHI METOIUKH, BUKJIAJICHHS SKUX BigOyBaeTbCs y MEBHUX Pop-
MajizoBaHuX (hopMax, TOMY IO caMe Ha TAKOMY PiBHI MOJKITUBI (hOpMYITIO-
BaHHS KOHKPETHHUX 3aBJaHb PO3CHiAyBaHHA 1 MoOymoBa mporpam ix

! IIlyp b. B. Bxas. mpans. - C. 232.
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po3B’sizanus. [Llomo Takux HayKOBHX aOCTpaKIii, SK MiXKBHOBI KpUMiHa-
JMICTUYHI METOIUKH, TOOTO METOAMKH PO3CIiAyBaHHS TPYNH 3JI0YUHIB,
mudepeHiioBaHuX BIAMOBIAHO 10 TpymyBaHHS iX B OcoOnmBiil yacTrHi
KK i1 Ha migcTaBi KpUMIiHATICTUIHO 3HAYYIIUX O3HAK, IPUTAMaHHUX Je-
KUJTBKOM BHJIaM, OCKIIBKM OCTaHHI II¢ He HaOyJau MOIIMPEHOI MPAKTUKU
3aCTOCYBaHHS, HE € JOCTAaTHHO PEIPE3CHTATUBHUMU ISl y3aralbHEHHS
MIPAKTHKHU 1X po3ciaigyBaHHSA a00 MalOTh JIATEHTHUH XapakTep, TO BOHU
HA/IaI0ThCS B OMMCOBIH (opMi 1 iX pekoMeHaalii MaroTh OB 3arajbHy
CHPSIMOBaHICTB;

2) 8i0n08iOHICHb MEMOOUKO-KPUMIHATICIMUYHUX PeKOMeHOayill Kille-
8itl Memi popmy8aHHs NEBHOI MEMOOUKU.

3a3HaueHuid MIPUHIKII TIepeadavyae Taky NoOy/I0By pO3IIIsAYBaHUX pe-
KOMEH/IIii, 100 BOHY OYyITH CTIpsSIMOBaHI Ha (JOPMYBaHHS CUCTEMH JTOKA3iB,
HEOOX1IHUX AJISl HPUHHATTS OOIPYHTOBAHUX 1 CKOOPAWHOBAHHUX HPOLIECY-
QIbHUX, TAKTUYHUX, OPraHi3alliiHUX Ta 1HIIUX PillleHb;

3) 6ionogionicms Muno8UX KPUMIHALICMUYHUX MOOeRell PO3CaI0Y8aAHHS
npedmenty 00Kka3ysants i oucnozuyii cmammi KpuminaivHozo Kooekcy.

Po3rnsayBanuii MpUHIMI BU3HAYAE, 0 iHPOPMAIIHY CTPYKTYpPY
THUIIOBUX KPUMIHAJICTUUHUX MOJIENEH PO3CIIiyBaHHs CTAHOBIISTh IIPEIMET
JIOKa3yBaHHsI, OKPECIICHUI O3HAKAMH CKJIAy 3JI0YHMHY, 1110 PO3CIIAYEThCS,
i ct. 64 KIIK VYkpainu, a Takox BiJIOMOCTI, 1110 BXOJASATH JI0 KPUMIHAIICTHY-
HO{ XapaKTEePUCTUKH L[bOTO PI3HOBUAY 3JIOUMHHOTO JisSHHS;

4) 8i0nogioHicmb cmMpyKmypu OKpemoi KpUMIHALICMUYHOL Memoouxu
cmpykmypi 6a30801 MOOeni KPUMIHANICMUYHOT MemMOOUKU PO3CIOYEAHHS
INOYUHIG.

3a MM IPUHIUIIOM KPUMIHATICTHYHA METO/IMKA K (DyHKI[IOHAJIbHA
cucreMa Mae Ty caMy (yHKIIOHAIIbHY apXiTeKTOHIKY, B sIKili pe3yJbTaT €
JIOMIHYIOYMM YMHHHUKOM, IO cTabiIi3ye oprafi3ailito Bciei cucteMu. Po3-
poOeHHs apXiTEeKTOHIKM KPUMiHaJiCTUYHOI METOAMKH PO3CIiAyBaHHs
3JI0YHHIB JOIILHO 3MIMCHIOBATH HA MifcTaBl 0a30BOI MOJEIII, KA € €H-
HOIO, 3araJbHOBHU3HAHOIO, HECYTICPEWINBOIO 1 CITY’KUThH TOCITITHAKAM Opi-
€HTUPOM ISl GOPMYBAHHSI OKPEMHUX KPUMIHATICTUYHUX METOIMK Pi3HUX
piBHiB. [Ipu 1boMy HEOOXiHO yCBiIOMIIIOBAaTH, IO (OpMyBaHHS Teope-
TUYIHOI KOHTIEMIIii CTBOPSHHSI 0a30BOi MOIEITI KPUMIHATICTUIHOT METOIUKH
pO3CIigyBaHHs 3J0YMHIB — II€ CKJIaJHUH THOCEOJIOTIYHUI mpoLec, 1o
norpedye MmepeoBCiM 3aporOHyBaHHS CUTEMOY TBOPIOIOYOT 11eT-TPUHITH-
1y ToOyIOBH TaKOTO POIY MOJIEi, BUSHAYCHHS TEXHOJIOTITHHX ITiTXOIIB 10
il (hopmyBaHHs, po3poOieHHs ii JoTiyHOT i QYHKLIIOHAIBEHOI CTPYKTYpH
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BicHuk N° 1 [64] MumarHa 6opomb6u 3i 37104UHHICMIO

BiJIMIOBIJTHO JIO €TAIHOCTI 1 IIETIONSATaHHS JIISUTBHOCTI 3 PO3KPHUTTS, PO3-
CJTITyBaHHS 1 TIONIEPE/PKEHHS 3JI0UNHIB;

5) 6i0nosioHicmb NOCAIO0BHOCHI BUKIAOEHHS MEMOOUYHUX NOPaAd
emanuocmi npoyecy po3ciioy8ants.

3rigHO 3 MM MPUHIMIIOM BUKJIAJCHHS METOIMKO-KPUMIiHATICTHIHIX
pEKOMEHTaIlili Ma€ BiI0yBaTHCS BIIMOBIIHO JI0 IIEBHUX €TAIlIB 3IHCHCHHS
JIOCYIOBOTO PO3CIHiTyBaHHs. 30KpeMa, Ha BUXiTHOMY €TaIli BUCBITIIFOIOThCS
pEeKOMEH/IaLIIT 3 0COOIMBOCTEH MOPYIICHHS MPOBAPKEHHS 10 KPUMIHATBHIN
CIIpaBi, HA TIOYaTKOBOMY — cIieliudika opraHizailii Ta IpoBeIeHHS HEeBiJI-
KJIQJHUX 1 TIEPIIOYEPTOBUX CIIITUMUX [l Ta ONEPATUBHO-PO3IIYKOBUX 3a-
XOJIiB, CIIPSIMOBAHMX Ha MEPEBIPKY BUCYHYTHX CIITUUX BEpCii, HA HACTYTI-
HOMY — CBOEPIIHICT pealtizallii iHIIUX MpoliecyaabHUX 3ac00iB, CIPSMO-
BaHUX Ha 3aKpiTUIeHHS 3100yTHUX JTOKa3iB;

6) cumyayitina 3yMos1eHicmb R00Y008U MeMOOUKO-KPUMIHATICTUYHUX
peKomMeHOayiu.

et npuniun nepepdadae 000B’ I3KOBICTh 3A1MCHEHHS THITI3AIT CITij-
YHUX CUTYAIlii BIIMOBITHO J0 TIEBHOTO €TaITy PO3CIIiyBaHHS i3 BU3HAUCHHSIM
X crajoro HabOpy O3HAK MO Xif 1 CTaH IBOTO MPOIECY PO3CIiTyBaHHS,
SIKi Y CBOIO Yepry MOPOPKYIOTh Pi3Hi 3aBAaHHS PO3CITiTyBaHHS, PO3B’A3aHHS
SKHX MOTpe0y€e 3aCTOCYBaHHS PI3HUX OpraHi3aliifHO-TaKTHYHUX 3ac00iB.
ToOTO KOXKHIH THITOBIH CITiT4ii CHTYaIlil IPUTaMaHHI «CBOT» THITOBI BepCii,
«CBOSD» cUcTeMa Oe3rmocepe/IHiX 3aBJaHb i «CBOT» HAWOIIbII eQeKTHBHI
IUISXH Ta 3aCO0U 1X BUPIIICHHS.

TaknuM YMHOM, CTBOPEHHS YHI(IKOBAaHOT CHCTEMH MTPUHIIMIIB TIOOYIOBU
OKPEMHUX KPUMIHATICTHYHIX METOIUK PO3CITiyBaHHS 3JI0YHHIB € ICTOTHUM
1 HEOOX1THUM KPOKOM JI0 HAaHOLIBII sIKICHOTO ()OPMYyBaHHSI KpUMIHATICTHY-
HUX METOIMYHHUX PEKOMEH/IaIliid, HeOOXiTHO YMOBOIO 1X HAOIMKEHHS 0
noTped MPaKTUKH.

Kypageanb B. [Ipunuunst GpopMUpPOBaHUS YACTHBIX KPUMHUHAJIMCTHYEC-
KHMX MeTOIHK paccJieloBaHus NMpecTyNJIeHHi

PaccmoTpeHs! oaxoab! K pa3paboTke NPUHIKMIOB (JOPMUPOBAHUS YACTHBIX
KPUMUHAJIUCTUYECKUX METOAUK PACCICIOBAHMS IPECTYILICHUI. BbICKa3aHbI CyX-
JICHUsI OTHOCUTEJIBHO OTJENBHBIX JUCKYCCHOHHBIX MONOKEHHUH 10 UCcIenyeMoil
npoOnemaruke. IIpeioskeH aBTOPCKUI BapuaHT CO3/1aHHsI CUCTEMBI IPUHIIUIIOB
(hopMUpOBaHUS YACTHBIX KPUMHUHAIMCTUYECKUX METOJIMUK paccleOBAHUS
OT/ENBHBIX BUJIOB PECTYTIIICHHUH.

Knroueswie cnosa: npuHIMIE! GOPMHUPOBAHUS YACTHBIX KPUMHHAIUCTHYECKHUX
METOJIMK pacclieIoBaHMsI IPECTYIUICHNH, CUCTeMa MPUHIUIIOB, YHH(DHUKALUS 1
muddepeHnnanys TpUHIKIOB.
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lMpuHyunu hopmy8aHH:A OKpeMux KpUMIHAIICMUYHUX... B. XXypaeeno

Zhuravel V. Principles of forming of private criminalistics methods of
crimes’ investigation

It is considered goings to the development of principles of forming of private
criminalistics methods of crimes’ investigation. Judgments are outspoken in relation
to separate debatable positions on probed problems. The author variant of creation
of the system of principles of forming of private criminalistics methods of
investigation of separate types of crimes is offered.

Keywords: principles of forming of private criminalistics methods of crimes’
investigation, system of principles, standardization and differentiation of principles.
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TPUBYHA
AOKTOPAHTA

VK 347.97/.99 (477) JI. Mockeéuu, [OKTOpaHT Kadenpu opraHi-
3alii CyIOBMX Ta IPaBOOXOPOHHMX OpPraHiB
Hanionanpnoro ynisepcurety «IOpupnyuna
akazeMia Ykpainu imeHi fpocnasa Mynpo-
ro», KAHAU/IaT IOPUNIHNUX HAYK, IOLIEHT

1o MMTaHHA yAOCKOHANIEHHA CTAaTyCy CyAAiB
AK CK/IaIOBOTO €1€MEHTY CUCTEMM 3aXO/iB
HigBUIIEeHHS e(PeKTMBHOCTI CYyZOBOI CIICTEMHA

AHaJtiz HayKoBOi JIiTepaTypy CBIAYUTD, 10 OCHOBHY yBary o0 ompa-
LIIOBAaHHS 3aX0/1iB YJOCKOHAJICHHS CyJJOBOI CHCTEMHU MPHIIICHO OpraHiza-
UiHUM (CyIOoyCTpiiHUM) a00 TpoliecyalbHUM (TIPOLETyPHUM) acCTICKTaM.
i nuranHs, Oe3rmepeyHo, BeJIbMHU aKTyallbHi, aJie BCE K TaKH Tpeba 3Baxu-
TH, 1110 SIKOO O «iJIealibHOIO» He OyJia 00paHa MOJIENb CyJ0yCTPOI0, HACKIIb-
ki 0 yHi(biKOBaHI Ta JJOCKOHAJI HEe OyJU MpollecyalibHI HOPMH, 110 BCTa-
HOBJIFOIOTH MIPOIIEAYPY BiJIIPABICHHS CYIOYMHCTBA, JTOCSTHEHHS 0a)KaHOTO
edexTy cymoBoi pedopmu 3anmexaTuMe BiJ MpoeciiftHOCTI THX 0cib, sIKi
Oe3mocepeTHLo OyayTh 3aCTOCOBYBATH HOPMH Ta BUPINIYBaTH CYIOBI CIIpa-
BH, TOOTO CYZIIB.

Ie A. ®. Koni 3ayBaxxyBaB, 1o «sKi 0 700pi He Oyiv ipaBUiIa Jisib-
HOCTi, BOHH MOXYTh BTPATHTH CBOKO CHJTY 1 3HAUCHHSI B HETOCBIAUCHHUX,
rpyoux i HecyMmIliHHUX pykax»'. Came Cyali — KOHKPETHI JIFOIM 3 IEBHUM
JKUTTEBHUM JIOCBIJIOM, PiBHEM CoOIliali3zaiii Ta mpaBOCBiIOMOCTI, a HE CYJ
y3arali, akyMyJIOIOTh y co01 1ijIi, 3ac00H, KyJABTYPHI LIHHOCTI CyCIIbCTBA
1 BUCTYMAIOTh BiJl iIMEHI Cy/y SIK COLialbHO-IIPABOBOTO IHCTUTYTY, BCTAHOB-
JIIOIOTH 00’ €KTUBHY ICTHHY B KOHKPETHiH CyJ0Bi CrIpaBi, SIKy pO3IVIsIAI0Th
y CY/IOBOMY 3aciJlaHHi, 3aCTOCOBYIOTh [TOKapaHHs Ta 3BIJIbHSIOTh BiJl HHOTO,
POOIISTh TOMUIIKY Ta BUTIPABIISIIOTH X TOMO. TOMY BBa)KaeMO JIOCIIKEH-
Hsl TPOOJIEM YIOCKOHAICHHS CTATyCy CYIIIB KIFOUOBUM €JIIEMEHTOM TIPH
OTIpAITOBaHHI 3aXO0iB ITiIBUIIECHHS ¢(PEKTUBHOCTI CYIOBOT CHCTEMH.

l'agaemo, M0 OCHOBHUMH HAMPSMAaMHU [IOJI0 BIOCKOHAICHHS CTATYCY
CYUIIB B aCIIEKTI IiIBUIIIEHHS €(DEeKTUBHOCTI CyOBOI CHCTEMH € CTBOPEHHS

' Korn A. ®. Vis6pannble npoussenenns / A. @. Konn. - M., 1956. - C. 20.
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Jo numaHHs yoockoHaneHHs cmamycy cyoois... J1. Mockeuy

YMOB, siKi 0: 1) 3pobunu 61 mocaay cyaai mpuBadIMBOrO AJsl (axiBLiB Haii-
BuIIO1 KBawi(ikalii; 2) rapantyBaiu 60 BUCOKHIA piBeHb Tpodecionatizmy
CYAIIBCHKOTO KOPITYCY.

Po3msiHeMo 3a3HaueHi HanpsIMK JOKJIaJHiIIe.

1). Cmeopennsn nocaou cyooi npuseadnueoio 01 gaxieyie naueuuioi
Keanighikayii My BU3HAYUIIM OJTHUM 13 MEPIIOYEPTOBHX 3aBJaHb CYIOBOT
pedopmu. IIpodeciitHa TisUTBHICTD CYIII 3aBKIH BBaKAJAcs i CKJIAIHOIO,
1 couianpHO 3Ha4YyUI00. BUIaTHN TEOpeTHK MpaBa MUHYJIOTO CTOPIUYs
I1. I. Bunorpanos 3a3nauaB: «lIporonomuryBaru, 3aCTOCOBYBaTH i BUKOHY-
BaTH MPAaBO, MOXKJIUBO, € OLIbII CKJIAIHUM 1 BEJIMKUM MHCTEITBOM, HIX
OpraHi3oByBaTH apMiro, OyayBaTh, BUTpaBaTH OUTBY»'. ToMy BUKOHYBATH
Ir0 (PYHKIIIFO TIOBHHHI Kpaii i3 kpamux. Lle aktyamnizye npobiemy cTBO-
PEHHS YMOB, 32 IKHX yCIilHi (paxiBui BUSBIAT Oa)KaHHS 3MIHUTH yCIIiLI-
Hy nipodeciiiny Kap’epy NpaBHUKA Ha Kap’ €py CYIUII.

daxiBerp, KA pO3MIPKOBYE HaJ THM, YU CIIi HoMy oOpaTu Kap’epy
Cy/Jli, OIIHIOE TaKi MEepPCIEeKTHBU: a) Kap’ epHe 3pocTaHHs; 0) ocoducra
camopeanizallisi; B) MaTepiajbHa BUHaropoza. PosristHeMo 1i ckiamoBi 10-
KJIaHIIIIE.

A. Ilepcnexmuea xap €prnoco 3pocmarts 00yMOBITIOE TIAXIT IO TIPO-
(ecii cyni y neBHOMY pOo3yMiHHI SIK /IO CaMOITUTL. Y JIiTepaTypi i TepMi-
HOM «Kap’€pa» po3yMi€ThCSl IPOCYBAHHS MpaliBHUKA 110 CIYKOOBUX CXO-
JMHKAaX Y¥ TIOCTIJOBHA 3MiHA 3aHSATh SIK y paMKax OKpeMOi opraHizailii, Tak
1 BIIPOZIOBK YCHOTO JKUTTS>.

[TuTtanHs Kap’epu CyAi € Ay>Ke CKIaIHUM, Y HAyKOBOMY CEPEIOBHILI
BIJICYTHS €JIHICTh JTyMOK BiJTHOCHO JIOIILHOCTI HOTO 3aCTOCYBaHHS II0JI0
nipodecii cyi, 1110, HareBHE, TOB’i3aHE 3 OUTBII 3araJIbHOI0 TIPOOIEMOI0 —
CTAHOBJICHHSIM Ta PO3BUTKOM YSBJIEHB IIPO AEP>KaBHY a00 rPOMAISIHCBKY
ciryxOy B3araini. MikHapo/iHa MTPaKTHKa TAKOXK HE MAa€ €UHOTO TiIX0my
oo Kap ' epu cyaui. Tak, Aeski KpaiHW BUPILIMIIM [I€ TUTAHHS B PaUKaib-
HUH C1OCci0: BOHM MPOCTO YCYHYIHM TOHSTTS i€papxii 4 MOHSTTS YUHIB,
SKUX MOXKe JOCATTH cyansa. OIHAaK BCE K TaKH B OUIBIIOCTI JAepKaB I0-
HATTS «1podeciiiia kap’epa cymai» icHye. Y X KpaiHax Kap €pHe 3poc-
TaHHs CYIIB 3aJEKUTh BiJ mpodeciiinoro craxy. Tak, 3aKOHOM PO Mpo-
XOJDKEHHS CITy’)kOu B cynax (crarti 24-26) PecryOmiku CioBeHist psiMo
rependadeHo, 1o 3i BCTYIIOM Ha CYAIIBCHKY CITykO0y cyaus 3m00yBae mpa-
BO Ha MiABUILEHHS, SIKE MOXKe OyTH peasli30BaHe IIISAXOM IiJBUIICHHS

! Bunorpapos I1. I. Ouepxu no Teopun npasa. PuMckoe nmpaBo B cpefjHEeBEKOBOII
Eppome / II. I. Bunorpagmos. - M., 2010. - C. 18.

 Tus.: Becunu B. P. OcHOBbI MeHemKMeHTa : yueOHuk / B. P. Becunn. - 2-e uspg. - M.,
1997. - C. 351.
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BicHuk N 1[64] TpubyHa dokmopaHma

YKaJTyBaHHSI, PH3HAYEHHSIM Ha BUILLY [IOCaTy, IPU3HAYEHHSIM Ha TIOCay CyIuI
BepxoBHoro cyny. PitieHHs 1po miiBUIIICHHS Cy/JIi B 1TOCa/Ii PUHMAEThCS
micyist arectarii CyoBorO pajioro Horo npodeciifHuX sIKOCTEH Ta Pe3yJbTariB
CyIOBOI MPaKTUKK. KOXKHUX TPU POKHU CYIUTSI OTPUMYE HAIOABKY JI0 YKaJTyBaH-
HsI Ta MOJKe OyTH TIPU3HAYCHNM Ha BHIIY CYIIIBChKY mocay'. Taki cucremu,
3BUYAIHO, TyKe 3aXHUINA0Th CY/IIB, ajl¢ BOHHU NPHITYCKAIOTh, IO BiJl caMOTO
ITOYATKy TapaHTYEThCST aOCOIOTHA SKICTh 1€papXiqHOTO TPOCYBaHHS. A 3 iH-
110ro OOKy, nepen0avyaeThes MPU3HAYEHHS Ha OCALy, 110 IOBUHHE IIPOBOIH-
THUCS 3 ypaxyBaHHSIM KOMITETEHTHOCTI 1 BiJIOBITHOCTI Cy/Ii KOHKPETHIH T10-
cafi’. Came JI0 TaKMX CHCTEM HAJIOKHTD 1 YKpaiHa, xoua HoBUM 3akoHoM «I1po
CYHOYCTpiH 1 cTaryc CyIIiB» IHCTUTYT arecTalii cyaiB OyI1o JIiKBiIOBaHO.

OCHOBHI NPUHLHUIIN 100 HE3AJIEKHOCTI IPAaBOCYAAs BUZHAYAIOTH
(m. 13): «IIpocyBanns no ciryx0i CyiB B yMOBax Oyab-sIKOT CHCTEMH TI0-
BHHHE ITPYHTYBAaTHCs Ha 00 €KTUBHMX YMHHHUKAX, 30KpeMa 3410HOCTSX,
MOPSIIHOCTI Ta A0CBii»®. BiAMoOBiAHO 10 HaIliOHATBHOTO 3aKOHOIABCTBA,
3MICT Kap’€pH CyAJii OJNATae B HOTO YCIHILIHIA camopeanizalii, o Bupa-
JKAETHCS Y BUIVISIII 3a0X0YCHb MaTEpPiabHOIO a00 Kap’€pHOI0 XapakTepy,
IPYHTYETHCS MIEPEBAKHO HA TPUHIUIAX cmadxcy (BUCIYTH POKiB). Mame-
planvhi 3a0x0uenHs epea0avaroTh MiABUIIICHHS PIBHSI MaTepialbHOT BUHA-
TOPOJIH 3aJI€KHO BiJ] BUCIYTH POKiB, 3aiiMaHoi mocaan (cT. 129 3akony
VYkpainu «IIpo cynoycrpiii i cTaryc cyauiB»). 3aoxouenHs Kkap €pHozo xa-
paxkmepy TOIATAIOTh Y MOXJIMBOCTI 3aifHATH MICIe CyAJIi B Cy/i iHIIIOTO
piBH: abo cnenianizauii, abo OyTH oOpaHUM Ha aAMIiHICTPAaTUBHY MOCALy.
[T03UTHBHUM MOMEHTOM, 3 HAIIOI TOYKH 30DY, € IependadeHHss 3aKOHOM
Vxpaiau «IIpo cymoycrpiii i cTatyc cyaniBy», 110 MUTaHHS Kap €pu Cyani
O3S AAEThCS 3 ypaxyBaHHSAM MpoQeciiHuX aKocTel cyaai. 3okpema,
nependayeHo 100ip KaHAWATIB Ha MOcaay CyIJi, IO 3M1HCHIOEThCS 32
pe3yJbTaraMu CIeiaibHOT MiITOTOBKHU Ta CKJIaJaHHS KBai(iKalidHOro
iciuty (cT. 65); MpoBeAeHHS KOHKYPCY Ha 3aHHATTA BAaKaHTHOI TTOCATH
cynai (ct. 71); 3ampoBaKeHHST KOHKYPCHHUX 3acajl PH BUPIMICHHI TUTaHHS
po mepeBin cymai (crarti 73, 80).

Cripx monmatw, o TapaHTie0 He3aIeKHOCTI Cy/JIiB TIPH peaisarii mpa-
Ba Ha Kap’€py Mae CTaTH HafiliHa, 1eMOKpaTHYHa MpoLexypa I0J0 BUPi-

! Cyne6Hble cucTeMbl eBpoIelickux ctpaH : CrnpaBounuk / Ilep. ¢ dp. [I. V1. Bacunbesa
u c anri. O. 0. Kob6sxosa. — M. : MexxayHap. oTHou., 2002. — C. 246.

2 IV sycrpiu ToniB Bepxosuux Cynis fepxas ILlenTpanproi Ta Cxignoi €spomnu. [o-
kymeHTn i Matepiamu. - K. : b.s., 1998. - C. 115, 116.

> OCHOBHI IIPMHIINIIN LIOKO He3aIeKHOCTI mpaBocyxst. CxpaneHi pesosorismu 40/32
Ta 40/146 Tenepanbuoi acam6mei OOH Bix 29.11.1985 p. Ta 13.12.1985 p. // MixnapozHi
craHpmaptu B cdepi cygounHcrsa. — K., 2010. - C. 10-13.
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Jo numaHHs yoockoHaneHHs cmamycy cyoois... J1. Mockeuy

IICHHS MATaHb TIPO IIBUIIICHHS CY/JIiB Ha ITOCa/Ii, 301IbIICHHS MaTepiaib-
HOi BUHAropo/u i T. iH. B Ykpaini nutaHHs MaTepiaibHOrO CTUMYJTFOBaHHS
Kap’€pH CyAl Mae JOCUTh PO30PHI XapakTep — po3Mip 3apoOiTHOT m1a-
TH 3aJISKUTH BiJl PiBHS Cyay, JOIUIAT 32 BUCIYTY POKIB 1 T. iH. Ma€ 3aKOHO-
JaBye 3aKkpiruieHHs. [IuTaHHs KOHKYpCHOTO 1000pY KaHAUIATIB Ha IOCaTy
CyIIi, TPOBEACHHSI KBaJTi(DiKAIIMHOTO ICTTUTY, PO3B’sI3aHHS OpraHi3aIliiHuX
MIATaHb 3MIHCHIOETECS Buimoro kBamiikamiiHO0 KOMICIEIO CyIIiB YKpaiHHy,
10 € TIOCTIHHO JIF0YNM OPTaHOM y CHCTEMIi Cy/I0yCTpPOIO. AJie BHPIIIIEHHS
MUTAHHS [0 CyTi LIOAO MEpeBeIeHHS CyAli 3MIHCHIOETHCS OpraHoM, 110
npu3Ha4uB (00paB) cyiro Ha rocany, — [Ipe3unentom Yipainu abo Bep-
xoBHOIO Pajoro Ykpainu. BaskaeMo, 110 SIKII0 TOBHOBAKEHHS 1IO/I0 CAHK-
LiIOHYBaHHS NepeBeACHH cyaai OynyTh HanaHi Bumiii kBamidikaniiHiin
KoMicii cyiB YKpaiHH SIK OpraHy, BiAMOBiJaIbHOMY 3a Cy0 €KTHUH CKIIa]q
CYIIIBCBKOTO KOPITYCY, TX pod)eCcioHati3M, TO 1€ 3HAYHO ITiJICHIIUTh TapaH-
Tii HE3aJISKHOCTI CY/IIB.

Takox qouiabHUM Oyzie po3pOOIIeHHS 1 ONPUITFOIHEHHS 00’ €KTUBHUX
KpHUTEPIiiB Kap’€PHOTO MPOCYBAHHS 3 TUM, 100 BUPIIIEHHS TUTaHHS 1000py
KaHAWJATIB Ta BUPIMICHHS MUTAHHS NP0 1X MEpeMIleHHs YU MPU3HAYCHHS
Ha aJMiHICTPAaTHUBHI TTOCATN IPYHTYBATUCS Ha «ITPOhECIHIX IKOCTAX 3 ypa-
XyBaHHSM KBai(ikarii, TOpsIHOCTI, 3710HOCTI Ta e(hEKTHBHOCTI»' .

[IeBHOO TO3UTHBHOIO HOBEJIOIO HOBOT'O 3aKOHY, LII0 CIIPHSE 3MIIIHEHHIO
HEe3aJeXKHOCTI Cy[/iB, CTaJI0 HaAaHHS CYIJi IMpaBa cCaMOMY iHIIIIOBaTH
MUTAHHS OAO BJIACHOI Kap €pHu.

Takum unHOM, crienudika mpodecii cyati 3BOAUTHCS 10 MOKIMBOCTI,
HE NIePEMIIIYIOUUCh yCepeInHi Cymy abo JI0 BUINECTOSIIOTO CYLy, POOUTH
YCIIIIHY Kap’€py, SIKa BUPAKAETHCS Y BIIIOBIIHOMY 30UIBIIICHHI IPOIIOBOL
BHHArOpOJIH 32 MPAIi0, MOXKIUBOCTI OyTH 0OpaHWUM Ha aJMiHICTPaTHBHY
mocajy, a Tako)X MOKJIMBOCTI BUIPOOYBaTH BIIACHI 3110HOCTI Ha mocaji
CY[UIi B Cylli BUIIOTO piBHA. DyHIaMEHTAIEHUM YUHHAKOM Kap’ €pH CYII
€ TIparHeHH: JTFOMUHH 70 podeciitHoi camopeaitizaiii, HaiO1IbII ePeKTHB-
HOTO BUKOPHUCTAHHS CBOIX 3HAHB, SIKOCTEH 1 3mi0HOCTEH. [HCTHTYT Kap’ epu
CYIUIi € HACHITBHIIINM CTUMYIIOM TIiIBUIIIEHHS TpodeciifHoT MaiicTepHOC-
Ti, BIOCKOHAJICHHS PO eCiiTHNX 3HaHb, 33]I0OBOJICHHS OCOOMCTHX IHTEPECIB
i3 camopeaurtizamii. Came ToMy MatoTh OyTH onpaiikoBani Cmardapmu 8io-
nogioHocmi sl KOKHOI CYAIIBCBKOT (Y T. 4. aJIMiHICTPaTUBHOI) TOCA/IH,

! BucnoBok Ne 1 (2001) KoncynmbratuBHOI pafiu €BponeiicbKux cyanis o ysaru Komi-
TeTy MiHicTpiB Pagy €sponu o0 cTaHgapTiB He3a/IeXKHOCTI CY/I0BOI BlIaJiyl Ta HE3MiHIO-
BaHOCTI cypaiB Big 23.11.2001 // MixkHapopaHi cranzaptu B cdepi cygounncTsa. — K.,
2010. - C. 22.
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BiJMOBIAHO 10 AKUX OyIyTh 3A1HCHIOBATHCH OLIHKA Ta KOHKYPCHHI 100ip
KaHJIMJIaTIB Ha TI0CaIU CYJIIB (SIK THX, SIKI IIPETCH/IYIOTh Ha MOCAH BIIEp-
1Ie, TaK 1 TUX, SIKi MPETEHIYIOTh Ha 3aiHATTS OCAH B Cy/i BUIIOTO PiBHS
abo criemianizaii) Ta Ha aJMiHICTPATHBHI TIOCAAN B CyAaX.

b. Ilepcnexmuesa camopeanizayii BU3Ha4ae miaxin a0 npodecii cymii
SIK JT0 TBOPYOi misutbHOCTI. Came y mpodecii cyaai ocoda 6aunTh Halkpari
MOKJTMBOCTI JIJTs1 CAMOBU3HAYCHHS. Y TICHXOJIOT1i CaMOBU3HAUYEHHS OOTPYH-
TOBAaHO BH3HAYAETHCS 1 IK OCHOBA caMopeari3arii i cCaMOCTBEpKESHHS
ocobucrocri'. CyTHICTB JaHOT Opi€HTAIlIT TOJISITA€ Y BIAMOBIAHOCTI OaXaHb,
Hail 0cOOUCTOCTI peanbHiii AificHOCTI. [Ipu nboMmy OaxkaHHS, IParHEHHS
MOXYTb OyTH BCUISIKMMH, HallpUKJIaJ, IEBHUM CYCIIJIIbHUNA aBTOPUTET,
HeoOXiIHI YMOBH Ipalli, HalKpala peanizaiis kBajidikauii i 3mi0H0CcTeH
0COOMCTOCTI y Mpalli Ta ageKkBaTHa i OIuIaTa TOIIO.

Ha xanb, nani, oTpuMaHi pisHUMH HE3aJIeKHUMH COLIOIOTTYHUMH J10-
CIII/PKEHHSIMU, MiATBEP/DKYIOTh HU3bKUI aBTOPHUTET CYIIIB Y O4ax rpoMa-
nsH. Tak, sko cynutu 3a nigcymkamu Bignosigaux KCJI, cBimomocTi
HalIMX IPOMaJIsTH MPUTAMaHHI TaKi CTEPEOTHIIN CYIJIIB: a) «3aKOHHHK,
IOPUANYHIH 171€aJTicT», HEYyXUIBHO JOTPUMYEThCS 3aKOHY, OJJHAK HEPITKO
imeanizye HOro CHITy SIK IOTMYy; 0) «IepecTpaxyBajJbHUKY, TIparHe mepe-
KJIaCTH i3 cebe 0006H0Ty BiATIOBIJATBHICTS Ha KEPIBHUIITBO, ITOMIEPEIHE
po3ciiLyBaHHs Ta iH.; B) «IOpI/II[I/I‘IHI/II/I HITiIiCTY, TPUITYCKAETBCS BOJTIOH-
TAPUCTCHKIX BIZICTYTIIB BiJl BAMOT 3aKOHY 1 IPUHLMIIIB [IPaBa; T') KKOPYII-
LiOHEp», TOTOBUHM YMUCHO 3a Xa0ap 4M LiHHY MOCIYTy BUHECTH CYyI0BE
piLlICHHS, 10 CyNepeunTh 3aKoHy>. HaBeieHi qaHi cBiM4aTh, 110 B CYCIIiIb-
Hill CBiZIOMOCTI aBTOPUTET CyA/i OB’ SI3YETHCS 13 MPOPECIHHUME SKOCTAMHU
i 3ai0HOCTSIMU ocoOu. Lle mie pa3 minkpecitoe akTyaibHicTh CTaHAapTIB
BIZIMOBITHOCTI mpodecii cymi, 10 3MICTy SIKMX Ma€e OyTH BKIIIOUYEHO MEepertiK
npodeciiHO BaXKITUBHX SKOCTEH Cy/I/Ii, pO3pOOJICHNX Ha MiZICTaBl JisUTbHIC-
HO-0coOucTicHOTO Tiaxoxy. CaMe 1el TOKyMeHT ITIOBUHEH CTaTH OCHOBOIO
KOHKYPCHOTO T000pY CYIIIB.

B. Ilepcnexmusa mamepianvhoi éurnacopoou. SIK IpaBHILHO 3a3HATHB
I'. UepemHuux, cynns mae OyTy 3a0e3nedeHn TOCUTh BUCOKOIO HE 3MEH-

! TnorouxnH A. JI. K Bompocy o fuHaMu4ueckoit 1 QpyHKIMOHAIbHOI CTPYKTYpe 1nd-
"octu / A. II. Tnotouknu. — M., 1987. — C. 18-23; I'moroukun A. [I. IIcuxonorndeckue
BOIIPOCHI PO eCcCHOHANTBHOr0 0T60opa mr4Horo coctasa / A. . Imoroukun // BoenHas
MbIC/Ib. — 1980. — Ne 3. - C. 62, 69.

? Tepacuna JI. H. CounanbHas 3¢ deKTHBHOCTD CYAeOHOI BIACTI: BO3MOXKHOCTHU CO-
myonornyeckoro usmepenus / JI. H. Tepacuna // Cyposa pedopma B YkpaiHi: mpobmemu
i IepCreKTUBM : MaTepiaay HayK.-IpakT. KoH®., 18-19 kBit. 2002 p., M. XapkiB / roj1. pex.
B. B. Cramnc. - X. ; K. : IOpinxom InTep, 2002. - C. 98.
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LIYBaHOIO 3apIUIaTHEO, sIKa MiUIsArae iHAeKCcallii, o 103BOJIsIE HOMY BIIEB-
HEHO TUBUTHCA B MaiiOyTHE, 11100 Kpaillli FOpUCTH KPaiHu MParHyIu MOoCicTh
Micrie cymais'. Pekomennaris Ne R (94) 12 Komitety MinicTpiB Paau €B-
PO ieprkaBaM-1IeHaM 010 He3aJIeKHOCTI, e(DEeKTUBHOCTI Ta pOIi CY/1iB
nepeadavae, Mo «BUHATOPOJA CYIIIB IOBUHHA TapPaHTYBATHUCS 3aKOHOM)
Ta «BIAMOBIAATH T1MHOCTI IXHKOI Mpodecii Ta TArapeBi BiAMOBIAATBLHOCTI,
sika Ha HUX noknanaersesy ([punumnu I (2) (a) (ii) Ta I (1) (b))*. V 6inb-
IIOCTI KpaiH CBITY MMTaHHS MaTepiaibHOTO 3a0e3eYeH sl Cy/IiB 3aKpirie-
HO B HOPMAaTHBHO-TIPABOBOMY TIOPSIIKY Pa3oM i3 TapaHTi€r0 cTabiIbHOCTI
OIUTATH Mpawi cyaai. Xoua B IesKUX cucTeMax (Harmpukia, CkaHJMHABCHKI
KpaiHu) 11l TUTaHHsI BUPILIYIOTHCS 32 JOMIOMOTOI0 TPa Ui HHUX IHCTPYMEH-
TiB 0€3 3aKOHOIaBUOTO 3aKPITUICHHS BiIIOBITHUX HOPMAaTHBHUX TIOJIOKEHb.
V 3akoHOAaBcTBI YKpaiHU 3aKpiIlieHO, IO CYAiBChbKa BUHArOpoAa pery-
JIIOETHCS BUKITIOYHO 3aKoHaMU Ykpainu «[1po cymoyctpii i craTyc cyiiBy,
«IIpo Koucrurymiitnuit Cyn Ykpainu» Ta He MOXXe BU3HAYATHCS 1HITUMHU
HOPMaTHBHO-IPAaBOBUMH akTaMu. CyaJiBcbka BUHAropoja CKIajaeThes
3 IMOCAA0BOTO OKJIATy Ta JOIUIAT 3a BUCIYTY POKiB, epeOyBaHHs HA aaMi-
HICTpaTUBHIH MTOCa/Ii B Cy/i, HAYKOBUH CTYITIIHB Ta pOOOTY, SIKa repeadoavyae
JOCTYTI JI0 IEP>KaBHOT TaeMHHIIL. PO3Mip 1mocaoBoro okiaay cy/ii Miciie-
BOTO CYIly ITPHUB’SI3y€ETHCS IO PO3Mipy MiHIMAIILHOI 3apOOITHOT IIaTH, SIKa
BH3HAYA€ETHCSI 3aKOHOM, & OTKe, OKJIa]l CYI/l NOCTIIHO MiABUITYBaTHMETh-
sl BIATIOBITHO JIO 3pOCTaHHS BapTOCTi KUTTA. [locamoBi okmanu iHIIMX
CYIUIIB YCTAHOBJIIOIOTHCS IPOIOPLIIHO JI0 MOCa0BOI0 OKJIaay CYIl Mic-
[IEBOTO PiBHA 3 BIAMOBITHUM KoedirieHToM. [HITi Ha0aBKU BCTaHOBITIO-
FOThCS BIZIMTOBIIHO JI0 MIEBHOTO BiJICOTKA BiJ| MOCaA0BOr0 okiamy (ct. 129
3akony Ykpainu «IIpo cymoycrpiii i craTyc CymuiBy»).

Jlo He#oMiKiB HOPMaTHBHO-IIPABOBOTO PETYIIOBAHHS MaTepiaJbHOTO
3a0e3IeueHHs Cy/IJIiB CIIijl BITHECTH, no-nepuie, BIICYTHICTh Y 3aKOHi 3a-
KpITUICHHS PO3MIpY JIOTUIAT 3a repe0yBaHHs Ha aMIHICTPaTHBHIN mocai
rosoBu cyny. Lle 3po6neno B Ykasi [Ipesunenra Ykpaiau, Mo cynepednTsb
m. 1 ct. 129 3akony. Ane HaBiTh y 3a3Ha4eHOMY OKYMEHTIi iH(dopMmarlis
I10J10 JIOTLIAT 32 IepeOyBaHHsI Ha aiMiHICTpaTuBHii nocaai ['onosu Bepxos-
Horo Cyny, KorcrutymiitHoro Cyny, Bumux crierianizoBanux cyniB Ykpa-
HU € 3aKpuTOIO. Lle cTBOPIOE YMOBH /715l MOJKIIMBOCTI «HEMPOLIECYATLHIX
BIUIMBIB Ha I[UX [TOCAJIOBUX OCIO CYJOBOT BJaJH, 10 € HEPUITYCTHUMHUM.
Tlo-0pyee, y 3aKOHOaBCTBI BiJICYTHI ITOJIOXKEHHS, SIKi O TapaHTyBaJIl 3aXUCT

' Yepemnnix I. Cyn u cympu / I. Uepemnbix // VisBectns. — 1989. - 11 amp. - C. 4.
2 MixHapogHi crangaptu B cdepi cynounucrsa. — K., 2010. - C. 14-17.
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BiJl 3MEHIIICHHSI PO3MIpy MarepiajibHOI BUHAropoau cyaaiB'. Sk Big3Ha-
yuia 3 1poro nutanHs KPEC, e qmyxe BaXIUBUM Ui KpaiH (0COOJIMBO st
HOBHX JIEMOKpariii) nepegoaunTd HOPMAaTUBHO-IIPABOBI MOJIOKEHHS, SIKi
0 rapaHTyBaJMl 3aXHCT BiJl 3MEHIICHHS PO3MIpPy CYIIiBCHKHX OKJIaiB.
Binbmricts kpain nependauniii HalliOHATLHIM 3aKOHOJABCTBOM TaKi rapaH-
Tii, a JIesiKi HaBiTh Ha piBHI OcHOBHOTO 3akoHy’. ['aaemo, 1110 rapaHTis
CTabITFHOCTI MaTepiaaTbHOI BUHATOPOAW O0O0B’SI3KOBO TIOBHHHA OYTH TIEpe/I-
OaducHa 1 B 3aKOHOIABCTBI YKpaiHH.

2. Bucokuii pieenv npoghecionanizmy cyooiecvkozo kopnycy. Jlepxana
3aIiKaBleHa, o0 10 CYIIIBCHKOTO KOPITYCY BXOIWIA BUCOKOKBaITi(hiKOBa-
Hi crietiaicT. I3 po3BUTKOM CyCHiIbHO-IONITHYHHUX BiIHOCHH YCKIIAHIO-
€THCS 3MICT NIPABOBUX BiIHOCHH, a 3HAUYUTDH CY/l0BA CHCTEMa Mae OyTH
3[aTHOIO PO3B’s3aTH OyIb-SIKUH CYCHIIbHO-TIPAaBOBUH KOHQIIKT. Jlume 3a
Takoi yMOBH Cy/i0Ba cuctema Oyje BianoBigatu o3Hami egektuBHOCTI. Lle
aKTyasizye nuTaHHs NpodeciiHOl SKOCTI CYIIBCHKOTO KOPIIYCY, /Ke BU-
pilllye mUTaHHsI [0 CYTi HE CyJI0Ba CUCTEMa B3araii, a mpoQeciiHi cyii.

Ha Ham nomisii, 0CHOBHUMH HampsiMaMu BIOCKOHaJICHHS ipodeciitHol
SKOCTI CyAJIIBCHKOTO KOpIrycy €: 1) Bupobnenas CranaapTiB BiJIOBITHOC-
Ti CYIIIBCHKIi# mpodecii; 2) onTuMizariis mporenypu 1000py KaHIUIATiB
Ha MOCa/IM CY/JiB; 3) HajIarokeHHs e()eKTHBHOTO MEXaHi3My KOHTPOITIO
3a MpOoIIPHUIATHICTIO CYIiB. Po3mistHEMO KOXKHIH HAIIPsIM 1 chopMyITroe-
MO KOHKPETHi 3aX0[H I0A0 BAOCKOHAIECHHS 110401 CUCTEMH.

1. Cmanoapmu 6ionosionocmi cyo0igcwkii npogecii. CborofHi B cuc-
TEMi Cy4acHOI Teopii CYI0yCTPOIO BKE BHOKPEMITIOETHCS] HAYKOBUH HAITPSIM
3 YMOBHOIO Ha3BOI0 «CY/OBa aHTPOMOJIOTIS» K CUCTEMa YSBIEHb PO

! BignosifgHa rapanTisa 6yna nepen6adeHa ctT. 11 3akony Ykpaiuu «IIpo craryc cynnis»,
AKUI BTPATUB YMHHICTD Y 3B’A3KY 3 IPUIHATTAM 3akoHy Ykpaiuu «IIpo cygoycrpiit i cra-
Tyc cyapis» Big 7.07.2010 p.

? ITynkr 62 BucHoBKky Ne 1 (2001) KoHcynbraTuBHOI pajjyi €BPOIENCbKUX CYAMiB 0
ysaru Komiretry MinicTpis Pagu €pomnu oo cTanapTiB He3aneXKHOCTi Cy0BOi BIaju
Ta He3MiHIOBaHOCTI cynpiB Bix 23.11.2001 // MibkHapopHi cTanzap™i B cdepi CyOUMHCTBA. —
K., 2010. - C. 29.

> Hanpuknap, y cr. III Koncrurynii CIIIA npAMo BCTaHOB/IEHO, 11O Mic/IA NpU3HAYeH-
HA Ha II0cajly 3apo0biTHa IUIaTa Cy/Aji «He MoXKe Oy TV 3MeHILeHa IIPOTATOM YChOTO CTPOKY
nepe6GyBaHHA J10T0 Ha 1ocaji». Po3Mip 1i€l BMHAaropoau BCTaHOBJIIOIOTH Clielia/IbHi 3aK0-
HopaBYi Komicii. ¥ pasi siKiiio BHACIIOK iHG/IALIT 4 IHIIMX MPUYMH TPAAUIIIIIHO BCTAHOB-
JIeHa BMHArOpojia MepecTae BiMOBijaTy BUMOTaM HiJTPMMaHHA HE3a/eXXHOCTi Cy/i0BOi
BTV, 3a3HavYeHi KoMicii mepernagaroTs i posmip. Y nimomy cyaai 8 CIIIA Hamexats f10
KaTeropii HaifOiNbII BICOKOOIIAadyBaHUX Clyx60BIiB. lokmagnime aus.: [Iputuka [I.
Hesxi acnekty opranisanii fismbHOCTI Ta cTpyKTypu cymosoi cuctemu CIIA / [1. TIputuka
// 36ipHuK pilleHb Ta ap6iTpaxxHol npakTUKK Buioro apbirpakHoro cyny Ykpainu. —
1995. - Ne 1. - C. 163.
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«CYIIIO-TIIONNHY» — Cy0’€KTa CyI0BOT0 MPaB03acTOCYyBaHH — crienudi-
Ky MOTro BIUIMBY Ha colliajbHE CepelOBHIIE Ta HOro QyxXoBHY cdepy, Gop-
MYBaHHS MPABOBOI CUCTEMH TOIO. AJDKE X04a MpoLeaypa CyJ0YHHCTBA
Mae€ JTy’Ke BeJIMKHUI CTYTiHb (popMalti3allii, OHaK 3aCTOCOBYE HOPMH JIFOIMHA,
oco0a, sika HaJlJIeHa CBIJIOMICTIO Ta BOJICIO, 1110 JIO3BOJISIE BECTH MOBY TPO
MIPSIMY 3aJIEKHICTh MK OCOOMCTICHUMH SIKOCTSIMH CYUTI Ta €(heKTHBHICTIO
CYIOBO{ CHCTEMH, OCKIJIbKH BECh IIPOLIEC 3aCTOCYBAaHHS HOPMH 3aKOHY 10
CIIPHHX MPABOBIIHOCHH € CBITOMUM Ta IJICCIIPIMOBaHUM. J{0CITiIKeHHS
0COOMCTICHUX XapaKTEPUCTHUK CY/IIIi Ma€ 3HAYHY TIPAKTHYHY I[IHHICTh, OCKLTb-
KH 3a0e31euy€e TeOpeTHIHUN (PyHIaMEHT 3aKOHOTBOPYIl MisITBHOCTI, Y XOJIi
SIKO1 Oy/yTh 3aKpIiIUICHI BUMOTH, 1[0 CTABJISATHCA K J10 KaHIUIaTa Ha IT0CaIy
CYIUIi, TaK 1 10 Ai040ro cynai. Amke ocola, sika Bke HaOyma cratycy Cya,
HE TMOBHHHA 3yNUHATUCS Y CBOEMY MTPOQeciiHOMY PO3BUTKY, a TisITH B Ha-
MpsIMi CaMOB/IOCKOHAJICHHSI, MiABUIILYBaTH CBOIO MalCTEPHICTh, OIIEPaTUBHO
pearyBaTtH Ha 3MiHH Ta BiJIIOBIIaTH BUMOTaM 4acy.

VY cydacHiii FOpHIUUHIH JIiTepaTypi clipoOu MpoaHali3yBaTH CTPYKTYpY
ocobucrocTi cyani mictaTees B podotax I I1. baryposa, B. JI. Bacunnesa,
®. B. I'mazupina, 0. M. I'pomesoro, T. I. Mopmmaxkosoi, 1. JI. [leTpyxina,
H. B. Pagytnoi, I. M. CopoxoTsrina Ta iH. 3anmpoIrioHOBaHiI Teopii ocodou
CYUI1 XapaKTepPHU3yIOThCS BETUKOIO PO3MAITICTIO SIK €JIEMEHTIB, 0 BXOIISATh
Y CTPYKTYPY OCOOMCTOCTI, TaK i ()aKTOpiB, IO MOETHYIOTH IIi €JIeMEHTH
B cucTeMy. BBakaeMo, 110 TOCHIKYyBaTH 0COOUCTICTh CY//II HEOOXiTHO
Kpi3b NpU3MY 3aBJaHb, L0 CTABUTH IEepe 0c00010 podeciiiHa AisIbHICTS.
AJTKe HayKOI0 BCTaHOBJIEHO, 10 B MIPOLIEC] 31HCHEHHS TPYIOBOI AisIbHOC-
Ti 3arajbHa CTPYKTypa 0COOMCTOCTI BiIOBIAHUM YHHOM MEPETIOMITIOETHCS
4epe3 3ailicHIoBaHy npodeciiiHy aisutbHICTh. [Ipu boMy He BCi cCTOpOHU
0COOMCTOCTI MAaFOTh PIBHOIIIHHE 3HAYCHHS JUJIS YCITIIIIHOTO 3/iHCHCHHS
ciryx0oBuX (yHKIIH. OfHI Ty’Ke ICTOTHO BIUIMBAIOTh HA KIHIEBHUH Pe3yIib-
Tat, eQeKT AISITLHOCTI (BOHH Ha3UBAIOTHCS MTPOQECIHHO BAXKIIMBUMH), THIII
HIKOJIM HE BIIMBAOTH a00 CTIPABIIAIOTH He3HaYHMI BIUIMB'. OTXKe, 3aBaaH-
HSIM CYZIOBOi aHTPOTIOJIOTIi ITOBUHHE CTATH JOCIIHKEHHS 0COOH CyIII Y TI0-
€THAaHHI 3 aHATI30M 3MICTy Horo mpodeciiHol MisITBPHOCTI 3 TUM, 1100 BH-
e(heKTUBHOCTI, YCIINTHOCTI BUKOHYBAHOI MisIIbHOCTI. Pe3ynbraroM Takoro
aHaJi3y MoBUHHE cTaTy BUpoOieHHss CTaHAapTiB BiIIIOBITHOCTI CY/UTIBChKiH
npodecii, 0 MOXKE CTaTH CUCTEMOIO 00’ €KTUBHUX KPUTEPiiB OLIHKHU
po(IPUIATHOCTI KaHIUIATIB HA MOCAN CY/JIiB, Ha aJMiHICTPATHUBHI I10-

! A6ynbxanoBa-Crasckas K. A. [learenbHoCTD U nicuxonorus muyaoctn / K. A. A6yb-
xaHoBa-CnaBckas. — M., 1980. — C. 210-220.
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cazu, Ai04MX CyAJiB, IPU BUPILICHHS TUTAaHb PO IX MEPEBEACHHS 0 CyIy
BUIIOT 1HCTAHLIIT TOILIO.

BBaxkaemo, o ctpyktypy CTaHAapTiB BiMOBITHOCTI CyAIIBCBbKIN MTPO-
(ecii MOBUHHI CKIIACTH: a) BAMOTH IIO/I0 PiBHS IHTEJICKTYaJILHOTO PO3BUTKY
JIFOUHM; 0) BUMOT'H I110/I0 COLIIaIbHO-TICUXOJIOTTYHUX SIKOCTEH 1 3M10HOCTEH
0COOHMCTOCTI; B) BAMOTH IIO/IO PiBHS MPAaBOBOI KyIbTypH ocobn. DyHna-
MEHTaJIbHOI0 OCHOBOIO ompaifoBanHs CTaHAapTiB MOBUHEH CTaTH
JUSIIBHICHO-0COOMCTICHHM MeToa!, a 3MICTOM — MPo(heCiiHO BaXKJIMBI
sIKOCTI cyni. CKIIaIoBOXO YaCTHHOIO 3arajbHUX CTaHIAPTiB MAIOTh CTaTH
CranmapTa BiIOBITHOCTI TTOCa i Cy/IAl anensuiiHoro, Bumoro cnerianmi-
3oBaHoro abo Bepxosnoro Cyny VYkpainu, a Takox CTaHmapTH BiAnoBia-
HOCTI aJMiHICTpaTHBHI# Mocaai B cyni’. besayMoBHO, BKa3aHi JOKYMEHTH
MTOBUHHI JTOTIOBHIOBaTH 0a30Bi CTaHIapTH BIAMOBITHOCTI Cy//Ii B YaCTHHI
MepesIiKy 10JJaTKOBO HEOOX1THUX MPO(]ECIHHUX SKOCTEH.

2. lobip kanoudamie na nocaou cyoois. llpuiinartuii 3akoH Ykpainu
«[Ipo cynoyctpiii i cratyc cynaiB» Bix 7.07.2010 p. cnpusiB y1ocKOHaICH-
HIO MIPOIEAYPH 1000py KaHAMIATIB HA NOCAIU CYIIIB, Tepea0adnBIIN
KOHKYPCHI 3acann 1000py, HEOOXITHICTh MPOXOHKCHHSI CTIEIIaTbHOT ITi/T-
TOTOBKH, TIPO30PICTH (32 pEHTHHTOBOIO CHCTEMOT0 ) BUOOPY 13 IPETCHICHTIB
HaWOIIBII TPUIATHOTO TSI BUKOHAHHS (PYHKIIH Cyai, 3alIpoBaKeHHS
€IMHUX CTaHAAPTIB H00OpY CymaiB (IIEHTpaTi30BaHUH MOPSIOK J000py
€IMHUM OpraHoM — Buioro kBaiikamiiHO KOMICI€IO CyIiB YKpaiHn)
Ta iH. OCHOBHUMH ITpoOJieMaMHt peajizawii 3aKpilICHUX MOJI0KEHb, 3 HALIOT
TOYKH 30Dy, € HAITOBHEHHSI PEaJIbHUM 3MiCTOM HPOTOJIOIICHOTO IParHeHHs
3a0e3neyuTH QYHKIIOHYBaHHS CUCTEMHU JOOOPY CYIIIB «Ha OCHOBI MPO-
(eciiiHIX SKOCTel» 1 €00 €KTHBHOCTI». Y IIbOMY KOHTEKCT] 3HOB aKTyallb-
HUM TIOCTa€ MUTaHHS po3poOku CTanaapTiB BiAMOBiIHOCTI ipodecii cyai,
po 1o Wiwocs Bume. KpiM Toro, HeoOXiIHO TIPOBECTH I'PYHTOBHE aHAi-
TUYHE JIOCJIJDKEHHS [0JJ0 BUSHAYCHHS JIOTTYCTUMOT 10 BUKOPUCTaHHS
METOIIUKH OIlIHKH MPO(eCiiiHO BAXKIUBUX SIKOCTEH CY/IIIi, BUSHAYUTH KOJIO
CyO’€KTIB, IKUM II¢ TOPEIHO MOPYIHTH, Ta CTadii J0OOpY KaHIUIATIB, HA

! Doknapsime gus.: Mocksud JI. M. [lisnbHiCHO-0cOOMCTICHMI TTiAXIiA 10 GOpMYBaHHS
cyaaiBcbkoro xoprycy / Mocksud JI. M., IBarympkmit C. O., Pycanosa I. O. // ITpaBosnit
craryc HociiB cynoBoi Bragu B Ykpaini (mpodeciitni cyani, HaponHi sacigareni, cyn npu-
CADKHUX) / 3a 3ar. pefl. I. €. Mapoukina : MoHorpadis. - X., 2009. - C. 115-132.

? Hampukrnap, y CIITA icnye nepenik Kpurepiis sikocTeit, 3a AKMMY OLIiHIOETbCA BifjIIO-
BiJIHICTb KaHZIM/IATa CY/IOBill MOCafi, Ha AKY BiH npeTeHaye. BusHayenuit sarabHmii nepe-
JIiK AKOCTEN CY[IiB, a TAKOX IE€PENiK OJaTKOBUX AKOCTEN CY[iB IepIlol iHCTaHIlii, are-
NMALITHKUX CyniB Ta HarnAnoBux cynais (mus. Kpurepii ouinkn // Indopm. BicH. Bui.
kBaidikariitnoi komicii cynpis Ykpainn — 2008. - Ne 1 (5). - C. 15-23).
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SIKIH CITiJ] 3a1POBAJUTH TaKy OLiHKY. OCKUTBKY 3a3Ha4eHUM 3aKOHOM OyJI0
CKacoBaHO MPOLENypy arecTamii CyIaiB, TO MiABUILY€ETHCS 3HAYEHHS TPO-
LEAYyPH OI[IHKY MTPOECiiHO BXKIMBUX SIKOCTEH Cy/Jli caMe Ha CTajii J10-
0Opy KaHIU/IATIB.

BiamosigHo 70 4. 2 ¢t. 70 3akoHy «KBami(ikaliiHAN ICIIUT HOJsrae
y BUSIBJICHHI HAJIEKHUX TEOPETHYHUX 3HAHB Ta PiBHA MpodeciiiHoi miaro-
TOBKHM KaHAWaTa Ha IMOCaTy CYIIi, CTYTIEHs HOTO TOTOBHOCTI 3iHCHIOBATH
MIPaBOCYAJIS 3 MUTAaHb FOPUCANKIIIT BiIIIOBITHOTO CY/TY, 8 TAKOK 0COOUCTHX
Ta MOpaJBbHUX SIKOCTEeH KaHAunaTa». CHCTEeMHUH aHalli3 HACTYITHUX T10-
JIOKEHb 3aKOHY CBITYUTH, IO SIKIIO CTOCOBHO METOJMKHU BUSBICHHS «HA-
JISKHUX TEOPETUYHUX 3HaHb Ta PiBHSA MpodeciiHOI MATOTOBKK KaHIuaaTa
Ha mocajay cynai» (aHOHIMHE TECTYBaHHS) Ta «TOTOBHOCTI 31 CHIOBATH
MIPaBOCYIISl 3 MUTAHb FOPUCIUKIIT BiJIOBITHOTO CYIy» (BUKOHAHHS ITPaK-
TUYHOTO 3aBJIaHHS) 3aKOHOJABEIb BU3HAYMBCS, TO ILIO/I0 METOAMKHU BUSIBICH-
H# 1 OLIIHKYU «OCOOUCTHX Ta MOPAJILHUX SIKOCTEH KaHuiaray — Hi. ['aaemo,
1Lieit HeloJTik Mae BpaxyBaTtu Buina kBasidikariiiiHa KOMICIs CyIIiB YkpaiHu
ITiJ] Yac OIMparfoBaHHs BiIIIOBIIHOTO MOJIOKEHHS PO MPOBEICHHS KBaTi(i-
KaIMIifHOTO ICTIUTY KaHIWJATIB Ha TTOCaay CymaiB. J{o TOTO X MOIOKEHHIM
CITiJT ypaxyBaTH OCOOTHUBOCTI TPOBEACHHS KBaMI(PIKAIIITHOTO iCITUTY MO0
TUIOYMX CYIIIB, OCKUTBKH 3aKOH Tepeadadae, Mo pillieHHs MO0 TePEBOLY
Cy[UIl Y BUIITUH CyJ1 00 CyJT 1HINOT FOPUCIUKITIT TAKOXK 3/MIHCHIOETHCS Ha TIijI-
cTaBi kBamiikariitHoro icnuty (crarti 73, 80 3akony).

Baxxaemo 3a fioniisibHe, no-nepuie, IPOBEACHHS JIarHOCTUKY HAsBHOC-
Ti mpodeciifiHO BaXJIMBUX SIKOCTEH 1 3Mi0HOCTEH CyaJli BXKe Ha eTarli J10-
6opy kannuaarie BKKC (no mpuiiHATTS pilieHHs PO HampaBiIeHHS Ha
creniajgbHy MiJrOTOBKY), IO CIPUSTHME 30€pPEIKEHHIO CKOHOMIUHUX pe-
cypciB. Ilo-Opyee, OCKiIbKHY MEBHI MPOdeciiiHO BaXkIIUBI SKOCTI MOXKYTh
3100yBaTHCS Ta KOPETYBaTHUCS B IIPOIECI HABYAHHS, TO JOIIBHO BKJIFOYH-
TH BIIIMOBIAHI 3aX0/I{ JIO MPOTPaMHM CIIELiabHOI HIATOTOBKH KaH/U/1aTiB
Ha TIocaau CymiB. [lo-mpeme, IPOBENCHHS TIi]] YaC CKJIaIaHHs KBaTi(ika-
IIHOTO iICTIUTY TMPOIEAYPH 3 OIIHKH CTYIICHS BiITOBIIHOCTI OCOONCTUX
1 MOpaJTFHUX SKOCTEH KOKHOTO KaHAWAaTa epestiky mpodeciitHo BayKITMBHIX
SIKOCTeH cyai, Bu3HaueHnX y CraHmaprax BiAMOBIAHOCTI ipodecii cyi,
MiJCHIINT KpUTePiil 00’ €KTUBHOCTI MPH MPUHHSTTI PillIEHHS TIPO PEKOMEH-
JTyBaHHSI 0COOM Ha TI0CaTy CYII.

3. EQpexmugnuii mexanizm KOHmMpOoio 3a npognpuoamuicmio cyoois.
[IpodnpuaaTHICTh € MOKa3HUKOM HAJIEKHOTO KBami(ikamiifHOTO piBHS
cyi Ta npodeciiiHOl BiIOBIIHOCTI 3aiiMaHii nocasi. Ouinka npodpu-
JaTHOCTI CTBOPIOE YMOBH JUISI IPOTHO3YBaHHS €(h)eKTHBHOCTI pOOOTH CyaIi
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[IpY BUKOHAHHI CITy>k00BUX (DyHKLiH. OTKe, KOHTPOIb NPO(IPUIATHOCTI
CYIUII € OJTHIEIO 13 TIepeyMOB €()eKTUBHOCTI CYIOBOI CHCTEMH.

I3 miKBiyBaHHSIM IHCTUTYTY aTecTallii CyJJiiB OCHOBOIO MEXaHi3My
KOHTPOJIIO 32 HAJIC)KHUM KBai(iKaliifHUM piBHEM CYJi € IHCTUTYT IiABH-
IeHHS KBaTi(iKallil, i y BAHATKOBHX BHITJKaX — IHCTHTYT AUCIUILTIHAD-
HOT Bi/ITOBIAQJILHOCTI CY/IIIB.

Hiosuwenns xeanighixayii cy0ois. TIOHATTS «KBaJi(ikaiis» Tyxe
OJIM3bKE 3a 3HAYEHHSIM 10 I10 ITOHATTSI «KOMIIETEHTHICThY». Y IOKa3HHUK
«KOMIICTEHTHOCTI Cya/i» baHramopchki NPUHIUIINA TOBEIIHKH CYI/IiB
BKJTIOYAIOTh BXKUTTS CYIJICIO PO3YMHHUX 3aXOJIB ISl 30€pEkKESHHS Ta PO3-
IIMPEHHS CBOIX 3HAHb, YI0CKOHAIEHHS IIPAKTHYHOTO JIOCBITy Ta 0COOMCTHX
SKOCTEH, HEOOXITHUX IIUIS HAJEKHOTO BUKOHAHHS HMM CBOIX 000B’SI3KiB,
BHUKOPHCTOBYIOUH JJISl UX Liel 3aco0M HaBUaHHS Ta 1HIII MOXKIIMBOCTI,
[0 B YMOBaX CY/JIOBOTO KOHTPOJIIO MAalOTh OYTH JOCTYIIHI JJISI CY/AIiB
(. 6.3)'. 3 HaBemeHOTO (POPMYITIOBAHHS MOYKHA 3pDOOWTH TaKi BUCHOBKH.
Ilo-nepuie, Mi>kHapOHI CTAHAAPTH BU3HAIU 3QJICKHICTh HAJICKHOTO BU-
KOHaHHS CITy’)KOOBHX 000B’SI3KiB CyIIi Bij] oro mpodeciitHiX 3HaHb, MPaK-
THUYHOTO JIOCBIY 1 0COOMCTHX siKocTeit. [10-Opyee, 3ac00 HABYAHHS Ta 1HIII
MOJKJIMBOCTI IIIOJI0 BJIOCKOHAJICHHS 3HaHb, IOCBIIY Ta OCOOMCTUX SKOCTEH
CYIUII BU3HAIOTHCS 3aC000M KOHTPOITtO. [lo-mpeme, cucTeMa HaBYaHHS Ta
IHIII MOXKJIMBOCTI BJIOCKOHAJICHHS 3HaHb, JOCBIY Ta 0COOMCTUX SIKOCTEH
Cy/AJii TOBUHHI OyTH 3a0e3Ie4eHi OpraHamMu, 10 HaJIeXKaTh J0 CUCTEMHU
CYZIOyCTPO¥O.

BinnogigaHo 1o 3akony Ykpainu «IIpo cymoycTpiii Ta cTatyc CyiiB»
MiBUIICHHS KBami(ikaiii € npasom Cyii, ske MOXKe peai3oByBaTUCh a00
Yepe3 yuacTb Y BIAMOBITHUX 00’ €THAHHSAX CYIJIiB, 00 IITSIXOM TPOXOKEH-
Hs BIAMOBIIHOT MiATOTOBKM (dacTuHu 2, 3 ¢T. 54). O00B’s130K opraHizarii
1 3a0€3MEUCHHS «IIEPIOJUYHOTO HABUAHHS CYIJIIB 3 METOIO MiIBUIIICHHS
piBHA KBamidikarii» nokiaaeHo Ha HamionansHy mMKOIy CyyIiB YKpaiHu
(ct. 82), sika mimnopsakoBana Buiiiit kBauidikamiiHii koMicii cyiiB Yipa-
THU, [0 € MOCTIHHO IIFOYUM OPraHOM Yy CUCTEMi cynoycTpoto (cT. 90).
MoskHa KOHCTATyBaTH, IO iIHCTUTYT MiIBUIIIEHHS KBamiikarii cymaiB nepe-
OyBae Ha MOYaTKy CBOTO CTAaHOBJICHHS, ajie, CIIOAIBAEMOCH, BiH 3MOXKE
CTaTu peaJIbHUM MEXaHI13MOM KOHTPOJIIO 3a piBHEM MTPOGIIPUIATHOCTI CyJI-
niB. YTIM BUHUKA€ MTUTAHHA: TiIBUIYBaTH KBaJi(iKaIllifo € mpaBoM 9u
0608’ s13k0M cyii? KPEC y cBoemy BucaoBky Ne 4 (2003) moio HanexHoT
MiIFOTOBKY Ta MiABUIICHHS KBaliikamii cya/iB Ha HAIIIOHAJILHOMY Ta
eBporeiickkoMy piBHAX Bix 27.11.2003 migkpeciia HepeariCTHIHICTh

! MixHapopHi ctannapTu B cdepi cynounHcTsa. — K., 2010. - C. 35-40.
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3aXO0JIiB 100 3aKPilJIeHHS 000B’I3KOBOCTI MiJBUINCHHS KBai(ikariii
y Oy/Ib-IKOMY BHUIIAJIKY, OCKUIbKH, 3 ToukHu 30py KPEC, icHye moOoroBaHHS,
10 TOZ1 BOHO CTaHe OIOPOKPATHIHOIO Ta (hOPMaATBHOIO cripaBoio (1. 34).
I BBaskae GBI parioHATBHUM TTOMIMPEHHS B CY/IIBCBKOMY KOPITYCi K)/ib-
mypu nocmiunoeo nasuanns (1. 33). Iinyroun nane 3ayBakenns KPEC,
BCE JK BBaXKAEMO, IO «KYJIBTYPY MOCTIHHOTO HABYAHHSI» CI1JI 6UX08Y8ami,
III0 MOYKJIMBO JIUIIIE B YMOBaX HAaBYaHHS (TIOCTIHHOTO 200 MepioauIHOTO).
ToMy mpoIoHYyEMO B 3aKOHOJIABCTBI MTPABO CY/A1 Ha IiIBUIIICHHS KBaJi(hi-
Kallii 3aMiHUTH Ha HOTO emuyHull 0606 ’sa30k. lle cipusiTHMe CTAaHOBJICHHIO
THCTHUTYTY IiJIBUIICHHS KBaJidikalii SK eIeMEeHTY MeXaHi3My KOHTPOJIO
IPOPIPHUIATHOCTI CYIIIB.

Ha >xanp, anHHE 3aKOHOIAaBCTBO HE Mepe0avae miacTaB Uit 3BUTbHEH-
Hs1 ocoOu 3 mocaau cyaji 3 MOTUBIB Horo npodeciiiHol HenmpUIaTHOCT.
BBaxxaemo, 1110 HEMPOXOKEHHs (HECKIIQaHHs) BUIIPOOYBaHHS 110 3aKiH-
YeHHI HABYAJILHOT IPOTpaMH 3 T ABUIIICHHS KBaji(ikarlii Mae CTaTy iHIU-
KaTopoM MpodeciifHoOT MpuAaTHOCTI CyAaiB. SIKIO mependadyuTH MIIsIXoM
BHECCHHS 3MiH JI0 3aKOHOJIAaBCTBA, IO MiABUINCHHS KBami(ikaiii € came
CTUYHUM 000B’S3KOM CYJIJIi, TO MOXKE 3’ SIBUTHCSI MiJICTaBa JUIsl 3BLIbHEHHS
IpodeciitHo HETPUIATHOTO CYIIi 3a TIICTaBOI0, TIepeI0AICHO0 11. 5 4. 5 ¢T. 126
Koncrutyii Ykpaiau — mopymieHHs! CyAet0 MPUCATH. 3MICTOM TPUCITH
CyIIi iepedadeHo «. .. YeCHO i CyMJIIHHO BUKOHYBATH 000B’SI3KH CYJUII. . .»
(4. 1 ct. 55 3akony Ykpainu «[Ipo cymoyctpiii i cratyc cymaiB»). 3a TaKuX
MICTaB iHCTUTYT MiABUIICHHS KBamiikalii cTaHe TIEBUM MEXaHi3MOM
KOHTPOJTIO 32 MPO(IPUAATHICTIO CY/JTIB 1 BIAMOBIAHICTIO iX KBami]ikarii-
HOTO piBHS BUMOTaM Ipodecii.

Inemumym oucyunninapnoi 6ionogioanvrocmi cy0die. BilnoBigHO 10
1. 18 OCHOBHUX MPHUHITUIIIB MO0 HE3AJIECKHOCTI IPABOCYAASA CYIIi MO-
XKYTh OyTH THMYacOBO YCYHYTI BiJl mocaau abo 3BUTbHEHI TITBKH 3 TPUYHH
X He30amHoCmi 6UKOHY8AMU C80i 0008 '3KU U1 NOBEOIHKU, HEGIONOBIOHOT
00 nocaou, sKy 6oHu 3aumaroms (BUIUICHO aBTOpoM — JI. M.). 'amaemo,
IMITJIEMEHTAITiST JAHOTO MIDKHAPOTHOTO CTAaHAAPTy BUMaraTuMe CTBOPEHHS
CranzapTiB MOBEAIHKH CYIiB, IO IPYHTYBATUMYTHCS Ha IIHHOCTSX TIPaBO-
CY[UIS, CTIPABEUTMBOCTI 1 CTAHYTh MEPEIyMOBOIO JOBIpH 10 cyay>. Takum
CTaH/IapTOM MOBEIIHKU B YKpaiHi € Koneke npodeciiHoT eTHKY CyJyIi, SSKUi
Oymo 3atBepmkeHo V 3’i3nom cymniB Ykpainu 24.10.2002 p. [HopymieHHs

! MibxHapopHi cranziap™™ B cepi cygounHcrsa. — K., 2010. - C. 115-120.

* TIynkr 8 Bucnosky Ne 3 (2002) KPEC po ysarn KMPE mono npuHIuIis Ta npasu,
AKi PerymooTh NpodeciilHy MOBEeAIHKY CYALiB, 30KpeMa, IUTAaHHA eTUKM, HeCYMICHOI I10-
BefiHKM Ta 6e3cToponHoCTi. Crpacbypr, 19.11.2002 p. // MixHaponHi cTangapTu B cdepi
cypounHctsa. - K., 2010. - C. 41-55.
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CYIICIO MTPaBUJI CYIIBCHKOI €THKH, L0 MiAPHBAE aBTOPUTET MPABOCYAI,
€ TICTaBOIO AUCIUIUTIHAPHOI BiMOBiMaNbHOCTI cyani (1. 4 4. 1 cT. 83 3a-
koHy Ykpainu «[Ipo cymoyctpiii i craTyc cy/iiB»). 3aCTOCYyBaHHS B HOpMI
OLIIHOYHUX BU3HAYEHb YCKIIAIHIOE 11 3aCTOCYBaHHs Ha MpakTuLi. ['anaemo,
10 HEBIAMOBIAHUN PiBeHb KBai(iKaIlii Cy/1i HAIeKHUTh 10 Tiel miAcTaBH,
IO «ITiAPHBAE ABTOPHTET MPABOCYII. Pa3oMm i3 TUM «HEHAJICKHUI PiBEHb
kBatiQikauii cyaai» mae Oyt noseneHo. ['apanTii crarycy cynai nepen-
0a4aroTh 3aCTOCYBAHHS 00’ €KTUBHUX KPUTEPIiB 11010 OLIHKN HOTO Mpo-
(eciitHol BinnmoBiqHOCTI mocaai. Ha Haun momisi, e AMHIM MOXITUBUM Me-
XaHi3MOM Takoi OIiIHKH, Y MeXXaxX Iil04yoro MpaBOBOTrO MOJ,
€ BUMPOOYBaHHS Cy/Ji 3a HACIIIKaMH1 ITPOXO/DKEHHS HAaBYAJIbHOT IPOrpaMu
3 miaBUIICHHS KBamidikaii. JIuie HeraTHBHUM pe3y/IbTaT TaKoTro BUIIPO-
OyBaHHs MOXKE CTaTH 00’ €KTUBHUM MOKa3HUKOM NPO(HENPUIATHOCTI IPO-
(ecii cymmi. Are, Ha Kajb, 3aKOHOJAABCTBO HE Tependadae, o 3a HaCwTiI-
KaMu qucnuiutinapHoro nposapkeHass BKKC moxke npuitHaTy pitieHHs
LIOI0 HAINPAaBJICHHS CY[l U MPOXOMKEHHS KypCy 3 MiJIBUIIEHHS KBaJi-
¢ikamnii. JlonineHicTh qOTIOBHEeHHS 3akoHy YKpainu «IIpo cymoycrpiit
1 cTaTyc CyaiBy» TaKUM ITOJIOKEHHSIM 00T PYHTOBYETECS THM, 1110, nO-nepule,
L€ CIPUSITUME 3AMPOBAKEHHIO 00’ €KTUBHUX KPUTEPIiB OLIHKU MOBEAIHKU
CYIUIIB; no-Opyee, CIPUATAME T ABUINEHHIO TIpodeciitHoCTi (KBamidikamini-
HOTO PIiBHSI) CY/IJI; no-mpenie, He IOPYIIyBaTHME rapaHTiidi caMOCTIHHOCTI
Ta HE3aJISKHOCTI CYIIIB; n0-yemeepme, CTBOPUTH MEPEIYMOBHU AJISI BUKO-
pHUCTaHHS IHCTUTYTY IUCHUILTIHAPHOI BiJMOBIIaIbHOCTI K TOIATKOBOTO
THCTPYMEHTY KOHTPOJIIO 32 PiBHEM NpodecioHanizmMy CyIIiBCbKOr0 KOpITy-
cy. OTxe, y LJIOMY 3a3Ha4eHi 3aX0JH CIPUSTHUMYTh MiABUIIEHHIO pode-
CiOHaJ3My Cy//IiB, @ 3HAYUTH — 1 €PEKTHBHOCTI CY/IOBOi CHCTEMHU.
[TizcymMoByro4YM BUKJIaJIeHE, 3a3HAYNMO, CyJI0Ba CUCTeMa Ha0yBa€ CBO-
T'0 KOHKPETHOT'O COLIAJILHOTO 3MICTY Yepe3 CTaBJICHHS JI0 IEBHUX 1HTEPECIB,
IiJIeH 1 3aB/IaHb CYCITIIPHOTO PO3BUTKY. BoHa BUCTYMAE Ik 0/1HA 13 CyCITib-
HUX GOpM iICTOPUYHOT camopearizallii y o€ IHaHHi 3 IHTepecaMu CyCIiib-
cTBa'. Ajganramii iHCTUTYTY CyAy 10 KOHKYPEHTHOIO IPaBOBOTO TOJIS
CTIpUsi€ BiAMOBIHA IOpUIMYHA KBalidikamis 1 mpodeciiiHa miaAroToBKa
cyai. Ockinbky e(heKTHBHICTh QYHKIIIOHYBAHHS Cy/Ty 3aJICKUTh Bij JOBIi-
PH CyCHiNbCTBa, came mpoQecioHai3M CynIiB CTae MEPBUHHUM (HaKTOPOM
BHOOpPY Ha KOPHUCTH CYIOBOTO CIIOCO0Y PO3B’si3aHHS KOHDIIKTY. Y 3B’S3KY
3 UM CcepeJl HaNpsIMIB CyI0BOi peOpPMHU BUOKPEMITFOETHCSI YCYHEHHS CY-
MEPEYHOCTEH, SIKi ICHYIOTh MiX TOTPEOOI0 3aly4eHHs 10 BUKOHAHHS IO~
CTaBJICHHUX Iepe]] CYJJOBOIO CUCTEMOIO 3aBAaHb NPo(deciiiHO MiAroTOBICHUX

! JTuxac A. JI. Kynbrypa npasocynus / A. JI. Jluxac. - M., 1990. - C. 29.
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Ka/IpiB Ta HEAOCTATHBO SIKICHUM 3a0e3MeueHHsIM 1X Tpo¢eciiHOro po3BHUTKY,
10 3HUKYE €PEKTUBHICTH CYIOBOT JAisTBHOCTI Ta CYyTTEBO BILIMBAE HA TEM-
U PO3IMOYATUX Y KpaiHi IepeTBOPEHb.

Mocksuu JI. K Bonpocy 00 ycoBeplIeHCTBOBAHHH CTaTyca cyldeil kak
3J1IeMeHTa CHUCTeMbl Mep N0 NOBbIMEeHUI0 3P PeKTHBHOCTH cCyleOHOH
CHCTeMbI

B crartbe uccienyorcs crocoOsl OBHIIIEHAS Y3PHEKTUBHOCTH CyAeOHON
CHCTEMBI Yepe3 YCOBEPIICHCTBOBAHUE KaAPOBOTO COCTAaBA CYAEHCKOTo KopIyca.
OO6ocHoBbIBaeTcst, 4To Ha AP (HEKTUBHOCTD CYICOHOM JIeSITENIbHOCTH BIIUSIET YPOBEHb
rpodeccruoHanu3Ma cyei. M3nararorcst npeioKeHus 10 yCOBEPIIEHCTBOBAHHIO
cTaryca Cy/eH, HalpaBJIeHHbIC Ha IPUBIICYCHUE B CyACHCKHI KOPITYC CIIeIIHaIIC-
TOB HaMBBICIIETO YPOBHSI, MOAJEP)KAHHS BBICOKOTO KauyecTBa MPOoeCcCHoHaIN3MA
CyZeH.

Knrwouesvie cnosa: craryc cynet, mpodeccnonanmsm cyneit, CranmaapTsl mpo-
(eccronanm3ma CyJbH.

Moscvich L. To a question on improvement of the status of the judges as
element of system of measures on increase of efficiency of judicial system

In clause the ways of increase of efficiency of judicial system through
improvement of personnel structure of the judicial case are investigated. Is proved,
that the efficiency of judicial activity is influenced by a level of professionalism of
the judges. The offers on improvement of the status of the judges directed on
attraction in the judicial case of the experts of the best level, maintenance of high
quality of professionalism of the judges are stated.

Keywords: the status of the judges, professionalism of the judges, Standards
of professionalism of the judges.
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YIIK 347.971.99(4) I. Ha3zapose, xaHinaaT I0pUANYHNAX HayK,
pmoueHT, HanionanbHuit yHiBepcurer
«lOpuauyHa akafiemiss Ykpainu imeni fApo-
cmaBa Mynporo»

Knacudikanis cyroBux cucrem
€BPOIEIICHKUX Jiep>KaB

€BporeiicbKi JepKaBy B Hallli THI MalOTh Pi3HI iICTOPUYHI TpaguLii
(yHKIIOHYBaHHS CynoBUX opraHiB. [Ipu 1iboMy Kkpainu, siki nepedyBaroTh
y ckiani €sponeiicbkoro Coro3y, BUMYIIEHI ITyKaTH KOMITPOMIC y TUTaHHI
PO3pOOKH €IMHOT MOJIETIi CY/IOBOI CHCTEMH, MOXKIIUBOI B MaOyTHBOMY JUISI
koxHoro wieHa €C. Ciij 3a3Ha4MTH, 110, HE3BAXKAOYM Ha HEOOX1IHICTD
BHU3HAUCHHS TaKOi €MHO1, KOMITIPOMICHO1 MOJIEITi CY0BO1 CUCTEMH, HUHI 11
uie He icHye. Ha piBHI MDKHApOJHHX JOTOBOPIB 1 3arajbHOEBPONEHCHKIX
CTaHJAPTiB BU3HAYCHI JIUIIIE 3arajibHi IPUHIIHIN, TKAM TOBUHHI BiIITOBi1a-
TH CyAOBI OpTraHu KOXHOi €BPOTNENChKOl KpaiHu, Ta 3aBIaHHS W MeTa, SKi
CTaBJISITHCS MEpel CyJaMH B Cy4YacHil JeMOKpaTH4Hii KpaiHi. €AHICTD
€Bponeiicbkoro Coro3y MOKH HE ITpUBeNia 10 IOBHOT OAHAKOBOCTI IPABOBUX
CHCTEM HOTO WICHIB, Y TOMY YHCHI IO €IMHOTO THITY CYJIOBOi CHCTEMH.

[MuTtannsa knacudikamii CyloBUX CUCTEM Ta IX CTPYKTYPH B OKPEMHX
€BPOINEHCHKUX JAePiKaBaxX poO3rsAainucs NEeBHUM YMHOM y poborax
T. M. Anakinoi, 5. Aanpienko, O. C. be3nacioka, JI. M. Enrina, H. C. Ma-
mmuxinoi, JI. M. Mocksuu, A. Ocerurcekoro, C. B. Ipunyipkoro, X. V. Pyc-
tamoBa, H. B. Ci6inboBoi, B. 1. [llumkina, C. llltoryna, M. B. fIpoBoi Ta
1H. AJte muTaHHA K1acudikarii CyToBUX CUCTEM y CBITJII aganTarii Ykpainu
710 €BPOIEHCHKHX MPAaBOBUX CTaHAAPTIB II€ HE O CITIHKYBaIUCS.

Cuaix 3a3Ha4MTH, 110 MPOTITOM OCTAHHIX HECATHIIITH Aep)KaBu €BPo-
neficbkoro Coro3y He 3a3HaBalid OyAb-IKHX BAKKHX MOTPSICIHb, 3TaTHHX
KapAWHAJIbHO BIUIMHYTH Ha IUIAHOMIPHE W CIIOKiHE €BOIIOL[IOHYBAaHHS
cynoBux cucteM. Lle nano moxiuBicTs kpainam €C npu onTuMizauii po-
00TH CBOIX CyIOBUX OpPraHiB Ypax0OBYBaTH HE TUTbKH BHYTPIIIHbOEPIKAB-
Hi moTpedH, a i moTpely 3a0e3MeUNTH MOKITUBICTD CITIBPOOITHHUIITBA CY/IiB
pI3HUX KpaiH MiXk co0010. A Taka MOXIJIHBICTh MOXe OyTH 3abe3redueHa
JIeKIIbKOMa NUISIXaMHU: &) Yepe3 YHI(IKaIiio CylToBHX npouenyp; 0) yHi(bi-
Kalito CY/IOBHX CTPYKTYD; B) (popMyBaHHﬂ 3arajJbHUX MDKIEp)KaBHUX 1 He-
JeprKaBHUX 1IHCTUTYTIB 1 yTBOpeHb. Y Mipy peainizaiii TaKuxX MOXJIMBOCTEH
CTPYKTYPH CYIOBHUX CHUCTeM KpaiH €C HaOyBaTUMyTh yce OUTBIIE 3aralbHUX
puc. AJie Taka €BOJIOMIS HE MOYKE BiOYyBaTHCS MIBUIKO, 1 TOMY CHOTOHI
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CYIOBI CUCTEMH €BPOIEHCHKUX KpaiH MaloTh 0arato cienu(piuHux puc Ta
0cobnuBoOCTEH.

Crpobu 3xiicHuTH Kitacu]ikallito CyIoBHX CHCTEM KpaiH cBiTy abo
€pomneiicrkoro Coro3y podmincs i panimie. 3okpema, M. B. SIposa B pam-
Kax JIMCEPTALiHHOTO A0CIIPKEHHS TOPKHYIIACS ITMTaHHS THITOJIOTT CyI0BUX
CHCTEM €BPOTICUCHKUX KPaiH 1 IK METOMIOJIOTTYHY OCHOBY ISl BU3HAYCHHSI
TUMIB CyAOBUX CHCTEM BHKOPHCTaNa KIACHYHUHN MO IPABOBUX CHCTEM,
XapaKTEepHUH UL HAyK Teopii Aep:KaBH 1 Mpasa Ta MOPiBHSIBHOTO IPaBo-
3HaBcTBa'. lle mpuBeno aBropa 10 BUALIEHHS poMaHCchKoro (Dpaniis,
Itamis, Icmanis, [lopryramis, bensris), mHimernskoro (OPPH, ABcTpis), aH-
mmiiicekoro (AHrmig i Yenbce) i 3mimanoro (Hinepmanau, danis, Hopseris,
HIBemis, Typeyunna Ta iH.) THITB CYIOBUX CUCTEM.

He MoxxHa ckazary, 1o Taka kiacugikailisi CyJJOBUX CUCTEM € 3pa3KOBOIO.
[lo cyri, aBTOp y paMKax CBOTO JOCIIIKEHHs HE HA3MBA€, YUM K€ KOHKPET-
HO BIIPI3HSIOTHCS MiXK COOO0 pOMaHCHKa i HiIMEIbKa CY/IOBI CHCTeMH (KJia-
cu(IKyIOTi 03HAKH OJHOYACHO HABOMATHCS CTOCOBHO 000X BHIIB CHCTEM),
MpY BU3HAYEHHI KpaiH, 1110 HAJIEXKaTh JIO aHITIHCHKOT Cy/JI0BOT CHCTEMH, HE
srapytotbest Hlotnanais i [TiBniuna [pnangist (00’ eaHaHi i3 CyTOBUMH CHC-
TeMamMu AHIIIT i Yesbey B paMKax 3arajibHoi cynoBoi cucteMu CromydeHo-
ro Koponisctea Benukoi bpuranii), a 10 3MilIaHOrO THITY aBTOP BiTHOCHTH
CYIOBI CHCTEMH TUX KpaiH, sIKi He OTPAITMIIN [0 TTONIEPEIHIX TPHOX.

Y pamMkax OiUTBIIOCTI IHITUX POCIHCHKIX TOCITIIPKEHb BHKOPHCTOBYETh-
cs pUONM3HO TaKa kK cucTeMa Kiacu@ikarii CyJoBUX CHCTEM 3apyOiKHUX
KpaiH, THI CyA0BOi CUCTEMH MPUB’SI3yETHCS 0 BUIY IIPABOBOI POAMHH.
VY Takux BUNaAKax AOCTITHUKH HAMAraloThCs 3HAWTH 3arajibHi PUCH cymo-
BUX CHCTEM KpaiH OfHi€l mpaBoBOi CiM’1, sIKi l'Il,I[TBepI[I/IJ'II/I 0 MOXIJIUBICTD
Takoi knacugikaii, i He 3BEPTAETHCS yBara Ha BIIMIHHOCTI B CYOBOMY
ycTpoi KpaiH OJHOrO THITy IpaBa’. AJie iHOJi BUKOPHUCTOBYETbhCS if iHIIa
Meroauka. X. A. PycramoB i A. C. Be3Hactok 1pu BUIIJICHHI 3arajibHUX
XapaKTEPUCTUK CYI0YCTPOIO 3apyOiXKHUX KpalH aHaJi3yBaJIkd HE CY/OBI
CUCTEMHU B LIIJIOMY, a BUJM CY/iB. | BIZIMOBITHO HABOASTH MPUKIIAIN Pi3HUX
BapiaHTiB (QyHKUIOHYBaHHS 3arajbHUX CY/iB, CIeLiaTi30BaHUX a0o pi3Hi
BapiaHTH peaizallil MPUHIUITY 1HCTAHIIHHOCTI®, 1[0 HE MOXKE XapaKTepH-
3yBaTH CyIOBY CUCTEMY B LIJIOMY.

! SIposast M. B. Cyne6HbIe CHCTeMbI COBPEMEHHbBIX €BPOIIeIICKIX TOCYAAPCTB: CPaBHI-
TeNbHO-IIPABOBOJ AHA/IN3 : JIUC. ... KaHJ,. IopuJl. HayK : cien. 12.00.01 / M. B. fIposas. - M.,
2006. - C. 34.

? Cype6Hble CHCTEMBIL I CYLONPOU3BOACTBO B 3alIafHBIX cTpaHax // OTeuecTBeHHbIE
sammckn. — 2003. - Ne 2. — C. 3-9.

* Besnaciok A. C. Cyne6Has BracTb : yue6HuK s By3os / A. C. Besnaciwok, X. Y. Pyc-
tamoB. - M. : IOHUTW-IJAHA, 3akon u mpaso, 2002. - C. 192-203.
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Cuij; 3a3HAUUTH, 1110 ICHYIOTB ITPOCTIIIli CHOCOOM BU3HAYCHHS BUJIIB CYJIO-
Bux cucteM. Hanpuknaz, YKak 3imtep kpainu €Bponu mojiisie Ha ABi Kareropii:
KpaiHH 3 Iyali3MOM Cy[0oBHX opraniB — benbrist, Himeuunna, [pewisi, @pan-
wist, Itamis, JTrokcemOypr, Hinepnanau, [lopryraitist Ta KpaiHuy 3 €IHICTIO Cy/10-
Bux opraniB — Jlanis, [cnanis, Ipnanmis Ta Bemika Bpuranist. [Tpu msomy crin
YTOYHUTH, 1110 B HiMewunHi He 1Ba, a 1’ Th PI3HOBHUIIB CYAIB (3arayibHi, aaMi-
HICTpaTWBHI, 3 TTMTaHb TIPaIli, COIiAJTbHI Ta MTOJATKOBI ), HE paxyrodn KOHCTH-
TYIIHHMX CyaiB, y Bemkiit bpura#ii icHye BenvKa KiTbKICTh a/MIHICTPaTUBHIX
TpuOyHaniB (administrative tribunals — kBazicymoBi opranm), a B Icmanii —
aIMIHICTPaTHBHI Cy/IM IHTETPOBaHi B €/IMHY CYJIOBY CUCTEMY.

BinbnricTh BITYM3HIHKUX JIOCHITHUKIB JOTPUMYIOTHCS aHAIOT19HOT T10-
3uLii. 3a3Hav4aeThed, M0 MoOyI0Ba CYJ0BOI CUCTEMH OyIb-sIKOT KpaiHu 3a-
JEKHUTD Big Oe3miui GakTopiB, TAKUX K OpraHizalis Jep>KaBHOI BIajaH,
aJIMiHICTPaTUBHO-TEPUTOPIaIbHUN yCTPiid, THIT IPAaBOBOI CiM’1, icTOpHYHI
Tpaauiii. Alle Mpu [bOMY OCHOBHHMM KpHTEpieM Kiacudikalii cyJoBHX
CHCTEM 3HOBY K € BUJ| TPABOBOI CiM T (1 BUALISETHCS pOMaHO-TepPMaHChKa
I aHITI0-CaKCOHChKa CYJJOBI MOJIEINi), a TaKi KpUTepii, K cremiaiizaris
CY/IB Ta IHCTAHIIHHICTh, PO3IISLIAIOTHCS SIK APYTOpsiaHi>. MOXyTh Ha3u-
BaTHUCS W 1HII O3HAKHW, XapaKTEepHI I CydacHOI CyIOBOi CHCTEMH: HasB-
HICTh OpTraHiB KOHCTUTYIIIITHOT FOPUCANKIIIT, CAMOCTIHOI CHCTEMH aJMiHi-
CTPaTUBHOI IOCTHIIi1, CTYIHb IHTETPaIlil MPOKYpaTypH B CHCTEMY OpTraHiB
CYHOBOI BIaH, aje 0e3 HalICHHS 1X CTaTyCOM BHJI0yTBOPIOIOYNX’.

Ha namm nmomsiz, BUKOpUCTaHHS OXIOHOT METOMKY € HeJOCTaTHIM. Bu-
KOPHCTaHHS SIK KpUTEPito Kiacu}ikawii CyloBUX CHCTEM BHIIIB ITPABOBUX
CHCTEM HE MOXKeE BiIoOpakaTH peasibHy CUTYaLiI0, OCKIJIbKH CYJIOBI CHCTEMH
y KpaiHax ofHi€el mpaBoBoi CiM’1 MOXKYTb ICTOTHO BifIpi3HATHCS Mi’K COOOIO.
Tak, BOHM MOXKYTb MaTH 1 3arajibHi pUCH, aJie 3arajbHi PUCH ICHYIOTb U y
CYJIOBUX CHCTEM KpaiH, 1110 HAJIC)KAaTh JI0 PI3HUX TPABOBUX CIMEH.

Hamnpukinan, 1 Bennka bpuranis, 1 CILIA Hanexars 10 KpaiH 3arajibHol
CUCTEMH TpaBa, ajie IXHi CyI0Bi CHCTEMH AyXKe Biapi3HAI0ThCA. CTpyKTypa
cynoyctporo Bennkoi bputanii Bu3Haua€THCS THM, IO KpaiHa CKIIATaeThCs
3 Arrnii # Yenscy, Hlommanaii i IliBaiunao1 [panmii i Mae Tpu mMpakTUIHO

! 3imnep JKaxk. IMoniTnko-agminicrparusHi cucremn kpain €C. ITopiBHAIbHMIL aHaI3 /
JKax 3innep ; mep. 3 ¢p. B. Xopxyn. - K. : OCHOBI, 1996. - C. 250.

> Mamxina H. C. Kpurepii kmacudikanii cygosux cucrem / H. C. Manuxina // Akty-
aJIbHI Ipo6/IeMy IPaBO3HABCTBA: Te3M JIOIL. Ta HAyK. IOBiJOM. Cy4acH. HayK. KOH(}. MOTOUX
y4eHux ta 3706. - X., 2004. - C. 182-184.

* Mocksnd JI.M. CynoBi cucteMu cBity: Knacudikanis i 3aranbHa XapakTepucTyka /
JI. M. Mocksnd // IIpo6meMn 3akoHHOCTI : Pecriy6rik. MixBig. Hayk. 36. — X., 2008. -
Bum. 96. - C. 202-209.
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CaMOCTIHHI CylOBi CHCTEMH, Ki, IPOTE, B3a€EMO3B’A3aHi yepe3 BepxoBHuii
cya Cnomyuenoro Kopomisersa (UK Supreme Court), 1110 € BUIIOIO CyI0BOIO
IHCTaHITIEF0 CTOCOBHO cy/iB AHrimii, Yenscy, Lllotnanmii i [liBriunoi Ipan-
Iii, po3TaIIoBaHU Ha BEpIINHI BCiel cymoBoi cuctemu CromydueHoro Ko-
POJIBCTBA Ta Ma€ MIOBHOBAXKCHHSI MEPEISJIATH JISsIKi TXHI PillICHHS B I10-
PSIKY amensiiii 3 MMTaHb Ipasa.

VY cBOIO Uepry aMepruKaHChKi CyIi HE CTAHOBIISTH €IUHOT CYIOBOT CHC-
TeMH a00 JepKaBHOI CTPYKTYPH 1 HaBiTh BIICYTHill caM TEPMiH «amepH-
KaHChbKa cyfoBa cuctema». ¥ koxkHomy mmrari CLIA icHye cBos okpema
cynoBa cuctema. Kpim Toro, € 3araipHOAepkaBHa (peaepanbHa) CyaoBa
cucrema. Ii CyIoBi CHCTEMH ICHYIOTH TapajelbHO', 110 00yMOBIIIOE HE
nuie BimMiHHICTB cynoBoi cuctemu CLUA Bin cynoyctporo Benukoi bpu-
TaHii, a 1 11 yHiKaJIbHICTH MOPIBHAHO 3 YCiMa iHIIUMH KpaiHaMu.

MoxHa 1MoKa3aTH iCTOTHI BIIMIHHOCTI cy0BUX cucteM HimedunHu
i ABCTPpii, sIKi HaJekaTh HE MPOCTO A0 POMAaHO-T'€PMaHChKOI CUCTEMH Ipa-
cyoBoi cucreMu HiMeudrHM BU3HAYAETHCS HASIBHICTIO 1T SITH CY/IOBHX Ti-
JIOK, SIKI JIFOTh 30BCIM HE3aJIe)KHO OJHa BiJx omHOI. /l0 HUX Halle)KaTh: 3a-
rajabpHi cyau (3MiHCHIOIOTh UMBUIBHY i KpUMiHAJIBHY FOPUCIUKIIIT), aIMiHi-
CTPaTHBHI Cy/aH, CyId IO TPYAOBUX criopax, (piHaHCOBI cyau H couiaibHi
cyau. [pyroro ii XapakTepHOIO 03HAKOIO € TOH (DaKT, 1110 MONPH MPOLECy-
aJTbHy €IHICTB YCI CYIU OUIATHCS Ha (emepanbHi  Cyau 3eMelb, a CyIIi
3HaYaThCs, BIAMOBITHO, HA (epepanbHild ciayx0i abo Ha ciyx0i 3eMelb.
B ABcTpii % CyIOYMHCTBO € TIpeporaruBoro Qezeparii, y pe3yasrari 4oro
BCl CyI BU3HAYAIOThCA SIK (heiepaTrBHi, CyIiB cy0’eKTiB (eneparlii HemMae.
Kpim Toro, He Tak 4iTKO ¥ pO3IIMPEHO peanizoBaHui IPUHLIUI CIIeLiani3a-
1ii cyniB. OCHOBY CyZOBOi CHCTEMH CTaHOBIISTH 3araibHi cyau (the ordinary
courts), IO pO3MIANAIOTH ITUBUTBHI W KpUMiHaNbHI cripaBu. [lopsn i3 3a-
raJIbHUMH JIIIOTh TaK 3BaHi cyau myosiuHoro npasa (public-law courts of
justice), 10 SIKMX Halle)KaTh AJIMiHICTpaTuBHEN cyn i KoncTutyuiitauii cy.
Cynu my6ni4HOTO MpaBa 3aiiMaloTh 0COONIMBE MOJIOKEHHS B CYA0yCTpPOl
KpaiHH, a iX JisUTbHICTh perllaMeHTYEThCsl OKpeMuMHu 3akoHamu: «I1po Ax-
MiHicTparuBHu# cya»? i «[Ipo Koncruryuiitauii cym»’. € Takox apOiTpax-

! nmukin B. I. Cymosi cucTeMu kpaiH cBity: HaBd. moci6. : y 3 xu. / B. I. nmkin. - K.,
2001. - Ku. 1. - C. 90-91.

? Administrative Court Act of Austria 1985 - VwGG (date of the version: 1 January 2005).
[Emextpon. pecypc]. - Pexxum gocrymy: http://www.ris.bka.gv.at/Dokument.wxe? Abfrage=
Erv&Dokumentnummer=ERV_1985_10.

* Constitutional Court Act of Austria 1953 — VIGG (date of the version: 2004) [EnextpoH-
Huit pecypc]. — Pexxum gocrymy: http://www.vfgh.gv.at/cms/vfgh-site/english/downloads/
englishvfgg.pdf.
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Hi TpuOyHaIH, ajne BOHU HE BXOIATH JI0 CKIIAAy JepKaBHOI CYIOBOI cCUCTe-
MH, OCKUIBKH BBa)XKalOThCS HE JEPKABHUMU CyJaMH, a TPUBATHUMHU
CYIOBUMH ycTaHoBaMu'. TakiuM YHMHOM, CTPYKTYpHO Cya0Bi cuctemu Hi-
MEUYMHU i ABCTpii 3HAYHO BiAPI3HAIOTHCA.

VY takux KpaiH, sk ®panuis, Itamis, Icnanis, [Topryrais, siki Hajxekarb
710 POMAHCBHKO]I MiJCHCTEMH POMaHO-TePMAaHChKOT IPaBOBOI CiM 1, 3arajJbHUX
puc Habararo Oinpire. Lle moB’s3aH0 3 icTOPHYHO CHOPMOBAHUM BIUTHBOM
@panuii Ha HAIlIOHANBHI TPABOBI CUCTEMU MPWICTIUX KpaiH. AJie MpH
OMY iICHTHYHUMH iX Ha3BaTH HEMOXKIIMBO Yepe3 HasiBHI CEpHO3Hi Bij-
MIHHOCTI SIK 32 KIJIbKICTIO BUJIIB CIIEI[iaJIi30BaHUX CY/IB, TaK i 3a KUTbKICTIO
PIBHIB CY/IOBHX CHCTEM.

Tak, cynoBa cucrema ®@panuii siBiisse cO0010 KJIACHUHY AyaliCTUUIHY
MOJIEJIb 1 CKIIQIA€ThC 13 3aralibHUX i aJIMiHICTPAaTUBHUX CYIIIB, sIKi € He3a-
JISKHUMU U ouostoroThes Kacariiinum cynom ®paniii i JlepxaBHoro pa-
noro. [Tpw mozini 3aranpHUX # aJAMiIHICTPaTUBHUX CY/iB MO TOPU3OHTAII
BOHHM YTBOPIOIOTH TPH PiBHI. KpiMm Toro, BcepennHi CTPyKTypHOI oprasiza-
1ii KOXKHOTO 3 PiBHIB € CTPYKTYPYBaHHs 3a Taly3eBOK0 03HaKow?. IcHye
TaKOXX BEJIMKA KiTBKICTP CIeIiai30BaHUX CY/IiB, SIKi y OUTBIIIOCTI BUIIAKIB
MAarOTh MEHIIY KiIbKICTh PiBHIB.

ITamiiceka cygoBa cucTeMa TaKoX MPEICTaBIeHA 3arajJbHIMHU CyIaMH,
odomoBaHUMH BepxoBanM anensiiitanm cymoM (Supreme Court of Appeal)
1 aAMIHICTpAaTUBHUMH CyAaMu. AMiHicTpaTUBHA rocTULs [Tamii mpakThy-
HO TOBHICTIO JyOJIIO€ 33 TOBHOBAKCHHSMHU 1 3aBJaHHIM (DpaHIly3bKY, aje
Ma€ MEHIITY KUTbKICTh PiBHIB — Juine aBa. J[o creniaaizoBaHuX Cy/IiB Ha-
JeKaTh BICHKOBI Cynu, OAATKOBI cynu (tax courts) 1 PaxyHnkoBa manara
3 perioHaJbHUMHU MPEJICTABHUIITBAMU®.

Icnanist, He3BaXkar04M Ha iICTOPUYHUH BIIMB Ha ii MIPaBOBY CUCTEMY
3 Ooky @panii, Takok Ma€ 1HAWBIAYyaIbHI 0COOIMBOCTI BIACHOI CYIOBOT
cuctemu. Ilepenycim 11e BUKITMKAHO CIieU(]iKOO aaMiHICTPaTHBHO-
TEPUTOPIATHHOTO YCTPOIO KpaiHH, BIAMOBITHO A0 SIKOTO i OpPTaHi30BaHO
cynoyctpiit. Tak, Icnanis He € Qenepaiieto, ajue il TEpUTOPist yTBOPIOETHCS
CIMHAIIAThMa aBTOHOMISIMU, KOYKHA 3 SIKUX JAUTMTHCS Ha MIPOBIHIIIT i MyHi-
nunaniteru. OTxe, cynoBa cucTeMa KpaiHH X04 1 € €JMHOI0, aJie aBTOHOM-

!'The Austrian judicial system.Vienna : Federal Ministry of Justice, 2009. - P. 15, 16.

* nmkin B. I. Cyposi cucteMu KpaiH cBiTy : HaBd. moci6b. : y 3 xu. / B. I Ilmmkin. - K.,
2001. - Kn. 2. - C. 117.

?Verde G. The Italian Judicial System [EnexTponHnit pecypc] /Giovanni Verde.— Pexxnm
mocrymy: http://www.csm.it/documenti%20pdf/sistema%20giudiziario%20italiano/inglese.
pdf.
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HICTh TEPUTOPIi BILIMBAE HA MisUTBHICTH cyaiB'. Kpim cuctemu 3aranbHUX
CY[IB 1 HASIBHOCTI IGSIKUX CIIEIiali30BaHKX CY/IiB, IpuBepTae yBary Hartio-
HajbHUY ¢y [cranii. 3a CBOIM 3HAYEHHSM BiH CXOXKUN Ha OpraHH MO THY-
Hoi rocTuIii, XapakrepHi anst @panuii,— Bucoky manary npaBocynas i [1a-
JIaTy TpaBoCyiis. Ajie (ppaHIly3bKi aHAJIOTH MalOTh TLIBKH KPUMIHAIBHY
IOPUCIUKIIIIO CTOCOBHO wWieHIB ypsay i IIpesunenta ®panii, a Hario-
HanbHUU ¢y Icranii KOMIIETEHTHUH PO3ITIAAATH HE TUTPKHA KPUMiHAIBHI,
a ¥ TpyIoOBi Ta aJAMIHICTPATHUBHI CTIOPH, III0 MAIOTh 3araJIbHOHAIlIOHAIBHE
3HAUCHHS.

HaBezneni npuxiagu migTBEPIKYIOTh HEMOKIUBICT BUKOPUCTAHHS
BUJIB IPABOBUX CIMEH SIK €JMHOTO KPUTEPito ISl Knacudikanii CynoBUX
cucreM. HaBitb cepen Takux kpain, sik @pannis, [tamis, [cnanis i [Topty-
raJiisi, HaI[lOHAJbHI MPABOBI CUCTEMU SKUX YK€ OJU3bKI i BUAIIUIH 3 Of1-
Hi€l KOJIMCKH, CyA0yCTPii Mae 3HaYHi BIIMIHHOCTI, 0COOJIMBO KOJIU METh-
Cs1 TIPO BHJTU 1 KOMITETEHIIIIO CIICIiaTi30BaHUX CY/IIB.

Tomy kiacugikaliist CyTOBUX CUCTEM Pi3HUX KpaiH ITOBUHHA TPOBOJIH-
THUCS 38 KPUTEPISIMH, K1 BXKITUBI JUIS XapaKTEPUCTUKU came CyJI0BOI CHC-
TEMH, a He Iep’KaBy B IIUTOMY. 3BHYAHO, BXOJKCHHS B Ty 200 1HIITY TIPaBO-
BY CiM’I0 BIIJIUBA€ Ha CTABICHHS A0 CyIOBOI BIIaJH, CTAaTyCy CYIJIB,
B32€EMOBITHOCUHH CY/IOBUX OPTaHiB 3 1HIIMMU JIep’)KaBHUMHU OpTaHaMH 1,
710 TIEBHOI MipH, Ha CTPYKTYPY CYAOYCTpOro Kpainu. Llel BrumB noxioHni
710 BIUIMBY Ha CTPYKTYPY CYAOBOi CUCTEMH PO3Mipy TepuTOpii KpaiHu,
KUTBKOCTI HaCEJIEeHHS, ICTOPUYHUX MTPABOBUX TPAJHULIN CyCHIbCTBA, Popm
JIep>KaBHOTO YCTPOIO ¥ MPaBIiHHSA, BXOIKEHHS 10 CKIaAy HaJAep:KaBHUX
YTBOPEHB, PiBHSI PO3BUTKY i J0OPOOYTY CyCHiibCTBA, CTYTEHSI EKOHOMIUHOT
caMOoCTiHOCTI i (hiHaHCOBOT CTaOITBHOCTI KpaiHH 1 HABITh MOTOIHUX YMOB
1 penbedy MicieBocTi. Yci Ha3BaHi (pakTOpH, y TOMY YMCITi i HAJICKHICTD
JI0 TIEBHOT ITPaBOBOT CUCTEMH, BILUTUBAOTH OUIBIIOK a00 MEHIIIOK MIpOI0
Ha CTPYKTYpy CyI0BOi cUCTeMH, (POPMYIOTh ii. AJle KOKHUI 3 HUX OKPEMO
HE € BU3HAYQJILHUM, BHJIOYTBOPIOIOUUM. ToMy TX BUKOPHCTaHHS SIK KpUTE-
pifo He MOXKE TIPUBECTHU IO TOYHOI Kiacuikaiii cymoBux cucrteM. Taka
kiacuikais OyJe 3HaYHOI0 MipoI0 WMOBIPHICHOIO, a 3HAYUTh 1 MaTuMe
MIOTPIIITHOCTI, M0 POOUTH ii HEHAYKOBOIO.

Jist TogHOCTI Kiacudikariii HeoOXiTHO BUKOPUCTATH IIEPII 32 BCE TaKi
03HaKH 1 pakTopH, SKi XapaKTepU3yloTh HE IepXkKaBy B LJIOMY a00 CyCHiJib-
CTBO, & CaMe CYJIOBY CHCTEMY SIK OJJMH 3 €JIEMEHTIB JI€P>KaBHOTO yCTPOIO.
O3Haky, 1110 € crienuGiYHIME, BUKIUKaHI 0COOIUBOCTIME 00’ €KTa JTOCITi-

! yukin B. I. Cynosi cuctemn Kpain cBiTy : HaBy. moci6. : y 3 k. / B. L nmkin. - K.,
2001. - K. 2. - C. 180.
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JOKeHHs. | B Hamomy BUNAAKy HAETHCS MPO TakKi 03HAKH, SIK KUIBKICTh
PiBHIB CyIOBOi CUCTEMH, KUIBKICTh CYIOBHX 1HCTaHII{, CTYIiHb BUKOPHUC-
TaHHs Crelianizamii Cy/IiB, KUTbKICTh BUIIUX CYJIOBUX YCTAHOB 1 OPSIOK
yIpaBIiHHS y cepi CY10BOT AisUTLHOCTI.

VY Mexax 1iei poOoTH MPONOHYEThCS 3BEPHYTH yBary He Ha BCl KpaiHH
CBIiTY, a JIUIIIE Ha Ti, AKi BXOIATH A0 CKiIamxy €Bpomeiicbkoro Coro3y, abo
01M3bK1 10 BXOJUKEHHSI. | METO0 TaKkoro NOCIIUKEHHs € Oa)KaHHS BUSBUTH
BUMOTH, SIKi CTaBISITHCA €BporelichkuM COI030M K JI0 BIIACHUX HaIlio-
HaJIbHUX CYIOBHMX CHCTEM, TaK 1 JI0 CyAO0yCTPOIO KpaiH, 110 MPETEHIYIOTh
Ha BXOJDKEHHSI 10 CKJIay 3a3HaYCHOr0 00’ € HAHHS.

Taka MeTa CTaBUTBCS 3 Ti€l IPUYUHM, 110 YKpaiHa MPOAOBKYE AOTPH-
MYBaTHCS B 30BHILIHIM MOMITHLI Kypcy Ha 30JMKeHHs 13 Kpainamu €Bpo-
MEMCHKOTO CIIBTOBAPHCTBA, 1 11€ BUMarae BiJl Hel mpoBeaeHHs pedopM y BCixX
cepax JIepKaBHOTO YCTPOIO, Y TOMY YHCII H CyJI0yCTPOIO, /IS BiJ[IIOB1JI-
HOCTI €BPOIECHCHKUM CTaHAapTaM. 3a3HavyeHi 1iJIi i OyayTh TOIOBHUM BH-
3HAYAIBHUM KPUTEPIEM JIJIsl HACTYMHOT Kiacuikalii CyJIoBUX CHCTEM.

VY 11bOMy KOHTEKCTi HEOOX1IHO BpaxoBYBaTH TOW (hakT, 110 OLIBIIICTH
13 €BPOTNEHCHKUX CTAaHAAPTIB a00 BUMOT JI0 HAIIIOHAIBHOTO CYIOYCTPOIO
MaroOTh HE CYIOYCTPilHMI XapakTep. Y CBOiH 3arajibHii CYKyITHOCTI BOHU
CTaIOTh CUCTEMOYTBOPIOIOUHMH, aJie Ha CTPYKTYPY CYAOBOi CUCTEMH BIUIU-
BalOTh HE NMPsIMO. B ycix qoKkyMeHTax €BpOoneichKoro CriBTOBapUCTBA, 110
BCTAHOBJIIOIOTH BUMOTI'Y JI0 OPraHiB CyZOBOI BlIal OKPEMHX JI€PrKaB-UJICHIB,
CY[1IBCBKOTO KOPIYCY ¥ JOTpUMAaHHS IpaB rPOMaIsiH Ha CYIOBHI 3aXHUCT,
HEMae MPSIMHUX BKa31BOK Ha KUTBKICTh PiBHIB CYIOBOT CHCTEMH, YITKOT KiJlb-
KOCTI 1HCTaHII#i a00 BHJIIB CIIeliaTi30BaHUX CYIIB JUIS KOXKHOI KpaiHH.
VY mux IOKyMEHTax iJieTbes Mpo Taki HEOOXiJHI XapaKTepPUCTUKU HAaIlio-
HAJBHUX CYMIB, SIKi O TapaHTyBalll JOTPUMAaHHS KPUMiHAIBbHO-IIPAaBOBHX
1 TIpoliecyanbHUX MpaB 1 CBOOOI, a TAKOK OCHOBHUX MPHHITUITIB CYIOBOTO
nporecy. 30KpemMa, rpapa Ha CIpaBeJIMBUN, MyOIIYHUI PO3IIIsL CIPaBU
B PO3YMHHI CTPOK HE3aJIC)KHUM 1 OE3CTOPOHHIM CYJIOM, IO MONEPETHHO
3aCHOBAaHMH 3aKOHOM, IIPaBa Ha €(PEeKTUBHE OCKap KEHHsI CYIOBOTO PillleH-
HS, IIpaBa Ha IOPUCAUKLINHY JOIOMOTY TOLIO.

o x crocyeThbest knacudikaii CyJoBUX CUCTEM, TO B caMoMy €Bpo-
MEeHCHKOMY CITIBTOBAPHUCTBI BKpall 00EPEHO CTABISTHCS 10 MOXKIMBOIO
IXHBOTO MOALTY Ha pi3Hi TUIHK abo Buau. Tak, €Bpomnelicbka Komicis 3 edek-
tuBHOCTI npaBocys (CEPEJ) y pamkax migrorosku Jomosiai 2006 p. mpo
CHCTEMH MPaBOCYs KpaiH €Bpomnu He 3Moria chopMyBaru 3arajbHy, Oe3-
Nepeyuny, €AMHY KJIach]iKalilo CyTOBUX CUCTEM €BPONEHCHKUX KpaiH i 1mo-
JlaJia Matepiaj 1o KpaiHax, po3TalllOBYFOUH iX 32 a0CTKOI. AJIe IIPU [IbOMY
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Oyi10 3a3HaueHo, MO KiIacudikalis CyJOBUX CHCTEM MOXKJIHMBA 32 HU3KOIO
KpHUTEPIiB:

1) Ha OCHOBI XapaKTEePUCTHK CYIOBHX CHCTEM 13 PO3IOIIIOM Ha KpaiHu
KOHTHHEHTAJIBHOIO ¥ 3arajJbHOTO IpaBa, KpaiHu MEepexiHOro mepioay
1 KpalHH 31 CTapuMHU CYTOBUMH TPAJULISIMU;

2) 3a reorpaiuHUM MPUHIIAIIOM 3 yPaxyBaHHSIM PO3MIipy TepuTOpii
M KIJIBKOCTI HacCEeJICHHS;

3) 3a EKOHOMIYHUMH KPUTEPIsIMHU 3 IMOAIJIOM Ha 30HH €BPO abo 1mo3a
MeKaMH €Bpo’.

Tomy, BUXOASYH 13 YCHOTO BHKJIAZICHOTO, MH HE OyieMo poOuTH cripoly
chopMyIIOBaTH HAHOLIBII «IPaBIIIbHY» KiacH]iKalilo CyIOBUX CHUCTEM
kpain €C. Buknaaenuii KpUTHYHAN aHai3 KacuQikamiil CyT0BUX CUCTEM
KpaiH CBITY, 3apPONIOHOBAHUX 1HITMMHU BYSHUMH, a TAKOXK MO3ULIsS OQiLIiii-
HUX IHCTUTYTiB €BPONEHCHKOTO CIIIBTOBAPUCTBA 3 TUTaHb THIIOJOTII CY10-
BHX CUCTEM JIAalOTh HaM IPaBO CKa3aTH, 1110 crerudiuHi 0coOIMBOCTI CYI10-
YCTPOIO KOXKHOT KpaiHH HE J03BOJISIIOTh BUIUINTH €AHHY, 00’ €KTUBHY JIS
OyIb-SKO1 CHTYAITil TUTIONIOTIIO CYIOBUX CHCTEM. TOMYy IJIsT MaKCUMaIbHOT
TOYHOCTI JOCTIKeHb KpUTepii Kiracu(ikarlii MOBUHHI BU3HAYATHCS METOIO
i 3aBIaHHAMH TAKOTO JIOCIIIKESHHS.

VY pamkax i€l poOoTH KpuTepieM ais kinacudikailii ctane nepedyBaH-
H# B cKiTafi €Bporetickkoro Coro3y abo CTYMiHb OMH3BKOCTI A0 BXOKEHHS
710 CKJIaAy TaHOTO 00’ €THAHHS JEpXKaB.

Huni gesixkoro Miporo Bci aepkaBu — wieHn €Bpomneiicbkoro Corosy
MOYKHA TIOIIJTUTH Ha JIBA TUIIH:

1) kpainu, o CTOSITN Y JpKepen cTBopeHHs €C, 10 MaloTh CTaji ae-
MOKpaTU4HI Tpagulii i HaWOINBIIUI CTYIiHE peani3amii €BponelchbKux
CTaHIapTiB y cdepi cyaoBOi BIaH, CyI0yCTPOIO i MpaB JIIOAWHY 1 rpoMa-
JSTHHHA Ha CYJOBUH 3aXHCT;

2) KpaiHw, sIKi TIOPIBHSIHO HEIIOJABHO YBIHIIH J10 ckiany €C 1 mpogoB-
KYIOTh pe()OpMy BIACHUX CYJOBUX CHCTEM.

Kpim Toro, HeoOXiTHO 3a3HAYNTH, 1110 €Bponeichkuii Coro3 CIiBpoOiT-
HUYa€ 3 BEJIIUKOIO KUTBKICTIO CYCiTHIX KpaiH, 10 0a)KaroTh YBIHTH 10 HOTO
cknany. | xpaian, ki HaitbiTbIIIe HAOMM3MITMCS IO TIPABOBUX CTaHIAPTIB,
Bu3HaYeHnx €C, HaOyBaroTh o(iliifHOTO cTarycy Kanauaara B wieHn €C.
JocBin Takux KpaiH TakoX € BKpaid BayKJIMBUM il YKpaiHH, TOMY BOHH
YTBOPIOIOTH TPETil THIT KpaiH.

! Cucremsl mpaBocynus crpa EBpombl. — Beimyck 2006 (Ha ocHOBe jaHHBIX 2004 T.) /
EBpomnerickasa komuccus no apdexrusHoctu npasocynus (CEPE]). - Coser Epomnbl,
2006. - C. 12-13.
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Binnosinno o Takoi knacugikamii €BpornelchbKuX AepkaB iX CymaoBi
CHCTEMH MOJUIATUMYTHCS HA TPH TUIU 3aJISKHO BiJ CTYNEHS peanizaiii
JIEMOKPATHYHUX 1 [TPABOBUX CTAH/IAPTIB Yy cepi CyNoyCTPoOro, 000B’ IZKOBHX
1u1s wieHcTsa B ckiaai €C.

1. CynoBi cucteMu Jepikas, 0 JOTPUMYIOTHCSI MAKCUMAaIbHO BUCOKHX
JEMOKPAaTUYHUX CTaHAAPTIB, y TOMY YHCIi i y cdepi cynoyctpoto (Dpaniiis,
Himeuunna, Aurmis Ta in.). [xuiit nepsxaBHuii ycTpiit € mKkepesoM peremntii
TS OaraTboX CyCiTHIX KpaiH.

2. CynoBi cucTeMH JiepKaB, HAaHOLIbII MOJIOAMX WICHIB €BPONEHCHKOTO
Coro3y, sIKi B HeJJaJICKOMY MUHYJIOMY MaJli TIOTEHIIiall, TOPIBHSHHUMI 3 YKpa-
THCHKHM, aJie OLIbII epeKTUBHO Horo Bukopuctanu (Ilonbiua, Jlarsis, JIutsa,
Ecronis). Ix nocBin MoxkHa amanTyBat 10 yKpaiHCBKHX peaniif, BUXOIIun
31 cxoxkocTi 0a3oBux mapametpis'. i kpaiHu, He3BaXKalOUM HA BXODKCHHS
1o cknany €C, mpoAoBKYIOTh IPOBOIAUTH CYOBY pedopMy, 1 iXHiH MO3UTHB-
HUH T0CBIf Y LIl cepl HEOOXITHO BUKOPUCTATH K YKpaiHi.

3. CynoBi cuctemu KpaiH — KaHIUAATIB y wieHn €Bponeiicbkoro Co-
103y. [lo cynoyctporo nuux Kpaid € HaiOuIbILi mpeTensii 3 6oky €Bponeii-
cpkoro Coro3y, i HeJJOCKOHAIICTh IXHIX CYIOBUX CHCTEM i MOPSJIKY CYIO-
YHHCTBA € OJIHIEI0 3 OCHOBHUX MEPEUIKO /IO YXBAJICHHS PIllICHHS ITPO iXHE
BXO/UKeHHS 110 ckiany €C (Xopsaris, Makenonis, Typeuunna). Tomy
VYkpaiHi BapTO 3BEpHYTH yBary Ha CTPOKH 1 IOPSAOK peaiizauii eBpomneii-
CBKUX CTaHIApTIB y cdepi pedopMyBaHHs CyAOyCTPOIO i y IUX KpaiHax,
ockiibkH 3 HUMH €C CITIBIPAIFOE MAKCUMAJIBHO TICHO.

Came Taka kimacuikaiist KpaiH Ta IXHIX CYJTOBHX CHCTEM J03BOJIHUTH
y MallOyTHbOMY HaHOIIbII €()EKTUBHO i OOTPYHTOBAHO BU3HAYUTH HEOO-
XiIHY AJ1s wieHCcTBa B €BporneiicbkoMy Co103i CTPYKTYpY BITUYH3HSHOI Cy-
JIOBOI CHCTEMHU, MPUHIIUIH 11 TOOYI0BH, METY 1 3aBJIaHHSI, sIKI BOHA [TOBUHHA
1 MOXXE€ BUKOHYBATH.

Hazapos U. Knaccudpukauus cyieOHbIX cCTeM eBPOINeiicKUX CTPaH

B crarbe aHanmM3upyoTCs Hay4YHbIC B3NISABI Ha KJIACCH(UKAIMIO CyAeOHbBIX
CHCTEM CTpaH MUPA, KPUTEPUH TAKON KIIACCU(DHUKAIIMN U TUIIBI CY/IEOHBIX CHCTEM.
[pemaraercst 0OpaTnTh BHUMaHKE HE Ha BCE CTPAHBI MUPA, a JIMIIb HA T€, KOTOPbIE
BXozAT B coctaB EBponetickoro Coro3a miti OJIM3K1 K BXOKAEHHUIO C IIEJIBIO BEISIBUTD
TpeboBaHus, KoTopble craBsTcst EBponeiickum Coi030M Kak repes CoOOCTBEHHBIMU
HAIMOHAIBHBIMH CyI€OHBIMH CUCTEMaMH, TaK U K CyIOYCTPOWCTBY CTpaH, Ipe-
TEH/IYIOUINX Ha BXOXKJICHHUE B COCTaB YKa3aHHOTO OObEIUHEHMS.

Knrwouegvie cnoea: cynednas Bnactp, cyneOHas cuctema, cy, EBponelickuii
Coro3.

! ITBerkoB B. B. CycniiibHa TpaHcdopMaliis i fep>kaBHe yrpasiiHHA B YKpaiHi: moituko-
npaBoBi fetepminanTu / B. B. IlBetkos, I. O. Kpecina, A. A. Koanenko. - K., 2003. — 496 c.
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Nazarov I. Classification of judicial systems of the European countries

In article are analyzed scientific views on classification of judicial systems of
the countries of the world, criteria of such classification and types of judicial
systems. It is offered to pay attention not to all countries of the world, and only on
what are a part of the European Union or are close to occurrence on purpose to
reveal requirements which are put by the European Union both before own national
judicial systems, and to cymoyctpoiictBy the countries applying for occurrence in
structure of specified association.

Keywords: the judicial power, judicial system, court, the European Union.
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HA IIO9ATKY
TBOPYOI'O LIAAXY

VIIK 342.51(477):340.134 H. 3aduxaiino, HayKoBuUit CIiBpOOITHUK
HJI nep>xaBHOrO OyAiBHUIITBA TA MiCIIEBOTO
camoBpsagysanusa HAIIpH Ykpainn

3akoHoOaBYe 3a0€e31eYeHHs NisIbHOCTI
Ypanpy Ykpainu B yMoBax iHHOBALIITHOCTI CYCIII/IbHOTO
PO3BUTKY

Heo0xi1HO KOHCTaTyBaTH ICHYBaHHS BUCOKOTO PiBHS CYCITUIBHOI aKTy-
aJizailii BChOro KoJjla MUTaHb iHHOBaMiHHOT TeMaTHKH. Llst akTyasizaris mae
HE BUIAIKOBUIi, a 3akOHOMipHHHI Xxapakrep. [lomToBxom amsi, Tak Ou Mo-
BUTH, IHHOBAI[IFHOT Mapa/InT™MH ITiJIXOJIiB JI0 BUPILICHHS POOJIEM CYCIITbHO-
€KOHOMIYHOI0 JKUTTS € I7100aj1i3allisl COlllalbHMX, IOJITHYHUX Ta €KOHO-
MIYHUX BiTHOCHH, a Ha ii (OHI — 3aroCTpeHHS ITO0AIBHUX TIPOOIIEM
JIIOACTBA — O1THOCTI, GHEPTETUIHNX, CHPOBUHHUX, TIPOTOBOJIBUNX, MITpa-
MIAHKUX, TaHAEMIYHUX, €KOJIOTTYHUX TOIIO.

3arocTpeHHsI BKa3aHUX Ipo0OJIeM Ta HecTada pecypciB JUis TPAAULIHHIX
3ac00iB 1X BUPIMIEHHS CIIOHYKA€ 0 BUCHOBKY PO HEOOXiTHICTh 3aCTOCY-
BaHHS IHHOBaLIMHUX HUISIXIB iX po3B’si3aHHs. [l03UTMBHUM 10CBiIOM MOXeE
CIIy’)KUTH BIPOBA/DKCHHS 1HHOBaLil Yy BUpOOHHYY cepy Ta JTOCITHEHHS
BHCOKOI KOHKYPEHTO3JaTHOCTI TOBAPiB Ta MOCIYT, 10 MICTATH BIIMOBITHY
iHHOBaUilHy ckmanoBy. (Ciif 3ayBaKUTH, 10 came y cepi eKOHOMIKH,
MIPOMHCIIOBOTO BUPOOHMIITBA IHHOBAIII] B OTHOMY CETMEHTI MOXYTb BH-
KJIMKATH CTarHAINIO B 1HIITNX CETMEHTAX, MOPOIKYBaTH, 30KpeMa, EKOJIO-
TigHi TpoOieMu TOMIO0. BTiM 11e muTaHHS SKOCTI IHHOBAIlINA Ta AepKaBHOT
TTOJTITHKH TIIOMIO 1X 3aIpOBAKEHHS. )

Bpaxosytoun Te, mo Ykpaina 3rigHo 3i cT. 1 Koncrutymii Ykpainu
€ TIPaBOBOIO JICP’KABOI0, 2 OPTaHM JAePKaBHOI BT ¥ 3000B’sI3aHI ISTH JIAIIIC
Ha ITiJICTaBi, y MeKaX IOBHOBaXKEHb Ta y crocio, mo nependadeni Koncru-
TYLI€I0 Ta 3aKOHAMHU YKpaiHu, sik 1e 3adikcosano y ct. 19 Koncrurynii
VYkpainu, y npaBoBili TUIOMIMHI BUHUKAE HEOOXIHICTh PO30YIOBH I[LIICHOT
CHCTEMH IPaBOBOT'O 3a0e31eUeHHsI IHHOBAIIHHOT JisITbHOCTI B YKpaiHi, PyHK-
L[IOHYBaHHS HAIlIOHAJILHOT IHHOBAIIMHOI cUCTEMH. | SIKIIO B 11 TOCIIONapChKO-
MpaBOBOMY acIieKTi icHye o0rpyHToBaHa rpornosuiist FO. €. AramanoBoi oo
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3akoHoOasue 3a6e3neyeHHs disnbHOCcMi YpsAdy YKpaiHu... . 3aduxatino

PO3pOOKH Ta MPUHHATTS [HHOBAIIHHOTO KOJeKCY YKpaiHu!, TO B acmeKTi
KOHCTHUTYLIIHHO-TIPABOBOTO Ta aIMiHICTPaTUBHO-IIPABOBOTO 3a0€3CYCHHS
MUTAHHS BCE IIIC 3AJIUIIAETHCS BIJIKPUTHUM 1 MOTPEOy€e CBOTO BUPIIICHHS.

MoBa Mae WTH PO CTBOPSHHS aJICKBAaTHOI BJIaJIHOT HAA0yI0BH 3 BiJIITO-
BiJTHOFO KOMITETEHIII€I0, 1110 CBOTM 3MICTOM MOTJIa O OXOIUTH YBECH apceHal
MIPaBOBUX 3aC00iB, MEXaHI3MIB Ta PEKHUMIB, 3a JJOTIOMOTOIO SKUX JepKaBa
MOX€ aKTUBHO ¥ €()eKTHBHO BIUTMBATH HA CTAHOBJICHHS 1HHOBAIIHHOTO
CYCIIbCTBA, TIEPEXiJ] 10 IHHOBAI[ITHOTO XapaKTepy eKOHOMIYHOTO PO3BH-
TKY, IHHOBAIII{HOTO CII0CO0Y rOCIIOIapIOBAaHHS, SIKMH Ma€ CTaTH, Ha JyMKY
10. €. AramaHO0BO1, HEBIJI’€MHOIO CKJIAJIOBOI0 Cy4acHOTO CyCHIJIbHOTO
TOCIIOAAPCHKOTO TTOPSIKY?.

OueBuaHO, 10 iHHOBaLiHA cdepa, a TAKOXK IHHOBALIHHUIA XapakTep
(yHKIIOHYBaHHS SIKIIO HE BCiX, TO OLIBLIOCTI CYCHITBHUX BIAHOCHH, BU-
MararTh CUCTEMHOI 3aKOHOTBOPYOT AISUTLHOCTI B MIKIally3eBOMY (pOpMaTi.
Pazom 3 TM Ha3BaHa mpoOiieMaTHKa 3a CBOIM CYCIUTbHUM 3HAYCHHSIM, Ha
HAIly TYMKY, CbOTOJIHI OTPeOy€e KOHCTHTYLIHHO-TIPABOBOTO 3aKPIIJICHHS
11 HAOLTBII BATOMUX 1 BU3HAYAJIBHUX MMPABOBUX Ta OpPTaHi3aIlifHUX CKIa-
noBuXx. [HHOBaIIITHA MisUTEHICTE, IHHOBAIIMHI BITHOCHHH, TIEPEIYCIM B €KO-
HOMIYHIH cepi, TOTpeOyIOTh KOHCTUTYIIIHHO-TIPABOBOTO 3aKPITUICHHS: K
CYCHLUTFHOTO TIPIOPHUTETY; O/THIET 3 HABATOMIIIIMX BIIACTHBOCTEN CYCITLTEHO-
CKOHOMIYHHUX MPOLECIB, M0 3a0e3Meuye >KUTTE3AaTHUI PO3BUTOK YCHOTO
CYCIIBbCTBA; sIK crienu(igHoil (QYHKIIT nepkaBu, 6e3 sIKoT BaXKKO CIIOjIiBa-
THUCS Ha YCIIIX TAKOTO XapaKTepy SIKICHUX 3MiH Y COLiaTbHO-€KOHOMIYHOMY
KHTTi; K BIATIOBIIHOTO (DYHKIIOHAIBHOTO HABAHTAKCHHS BUIIIMX OPTaHiB
Jep KaBHOI BJIAJM 3 aIeKBaTHO C(POPMOBAHOIO iX KOMIIETEHIII€I0, JOCTaT-
HBOIO 3a 00csAroM A peanizanii Ha3BaHUX (QYHKIIH; K 3aKpilUICHHS
OCHOBHHX ITPaBOBHX (POPM Ta METOIB JisUIbHOCTI BUIIMX OPraHiB JAepiKa-
BH, CIPSIMOBAHOI Ha JIOCSTHEHHS ¢()EKTUBHOIO BIUTMBY Ha BiATOBIIHI
CYCIIJIbHI BIIHOCHHH.

Crin 3a3naunTy, mo Korcturyis Ykpainu 1996 p. paktiuaHo € nepmmm
YKpaiHCBKUM JOCBIIOM KOHCTHTYIIIHHOTO 3aKOHOTBOPEHHS 3a YaciB He3a-
JISKHOCTI 1 €, 32 BU3HAYEHHSIM, TIPOTYKTOM CYCHIIEHOTO KOMITPOMICY, SIKHI
BIJTOBIAHO 0 HOTO 3HAYEHHSI OTPUMY€ MAaKCUMAJIbHO TOTYKHY 1 KOPCTKY
npaBoBy (opmy Horo dikcamii. ¥ ToH ke yac BaXIJIMBO 3a3HAYHTH, 110
r1o6ani3auiiHi MponecH HaCTUIBKU CYTTEBO BIUIMBAIOTH HA 3MICT CYCIIiIb-
HOTO JKUTTS, HA MDKHAPOIHI Ta MDKIEPKaBHI BIJTHOCHHHU, a iHpOpMaTH3aLlis

! AramanoBa 0. €. TocriopapcpKo-npaBoBe 3a0e3ledeHHs iHHOBALiINIHOI O THKYI
nepxasu : MoHorpadis / 10. €. Aramanosa. - X., 2008. - C. 353-357.
* Tam camo. - C. 78.
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CYCHUIBCTBAa — HA 3MICT BiTHOCHH MiXK HUM Ta JICPKaBOI0, [0 TPATUIIITHO
BUIIPaB/IaHa )KOPCTKICTh KOHCTUTYLIMHUX HOpM Ta KoHcTuTyii B Lijzomy
stk OCHOBHOTO 3aKOHY ITOYMHAE 00EPTATUCS IHIIIOK CTOPOHOK — 3HMKCH-
HSIM e(DeKTUBHOCTI KOHCTUTYLIIIHO-TIPABOBOTO PETYIIOBaHHSI, 30KpeMa, HOTo
BJIACTUBOCTI CHTHAJII3yBaTH 3aKOHO/IABIIIO [TPO BiANPaBHI MPAaBOBI MO3MIIIT
Ta 1T COPAMYBaHHS 3MiCTy ITOTOYHOTO 3aKOHOABCTBA.

Kabinet MinictpiB Ykpainu 3rigHo 3i c¢T. 113 Korctutymii Ykpainn
€ BUILUM OPTaHOM y CHCTEMi OpraHiB BUKOHaBuoi Biaau. Lle cTtocyeThes
HE TUTBKM XapakTepy moBHoBaxkeHb KabineTy MiHicTpiB y camiii cuctemi
OpraHiB JIep>KaBHOI BUKOHABYO1 BIaJM, & i CaMOro 00’ €KTa BIaHOTO BILIU-
BY — COIiQJIbHUX, TIOJITHYHUX Ta EKOHOMIYHHX BiJIHOCHUH, 1€ POJIb YPSIY
€ BU3Ha4aIbHOI0. Ajpke 3rigHo 3 1. 1 ¢T. 116 Koncturyuii Yipainu Kabinet
MinictpiB Ykpainu 3a0e3mneuye 31iHCHEHHS! BHYTPIIIHBOI Ta 30BHILIHBOT
noJlituku jaepxkasu. Ciig moroguTck i3 gymroro M. B. barnasi, mo poib
BHUKOHABYOI BJIaJ¥ Y LIJIOMY B CBITi 32 OCTaHHI IT'SITJIECAT POKIB Ma€ TeH-
JICHIIi10 10 ocuiieHHs. Jo 1bOoro i1 CIOHYKAIOTh 3araibHe yCKJIAIHEHHS
MI)KHapOJIHOTO KHTTS 1 BHYTPIIIHBOT CHTYyaIlil B 0arathoxX KpaiHax, morpe-
0K €KOHOMIKH Ta 3pOCTar0Yi COIliajgbHI BUMOTH JI0 SIKOCTI )KHUTTsA'. AKTya-
Ji3yI0Th TEHAEHIIIIO 10 IOCUJICHHS BUKOHABYO]I BJIaJIU IePXKaBU, 30KpeMa,
1 CBITOB1 €KOHOMIYHI Ta (iHAHCOBI KPHU3H, CHEPTETUIHI, CHPOBHUHHI, ITPO-
JOBOJIBYI ITPOOJIEMH, CTaH 3a0pyAHEHHs HABKOJIMIIHBOTO CEPEIOBHUINA TOLLIO.
Ane, MOXIJIMBO, OJTHUM 13 HaWTOCTPIMINX YUHHUKIB peBi3ii (GyHKIiH Ta
MICIIS Aep’KaBHOI BUKOHABYOT BJIaJH SIK y CUCTEM1 OpPraHiB Jep)kKaBH, TaK
1 B KOHTEKCT1 3ac00iB ii BIUIMBY Ha CyCHiJIbHO-€KOHOMIUHI BiJHOCHHH,
€ mpobiemMa 3aroCTpeHHsI Mi>KHApOAHOT eKOHOMI4HOI KOHKYpeHLii. Busna-
Ya€eThCs POOIeMa KOHKYPEHTO3IaTHOCTI HAllIOHAJIbHOT €KOHOMIKH, TTepIIl
3a BCe, YUHHUKAMH MacITady KOHLEHTpalii Kamitaly, MaKCHMaJIbHOTO
BHUKOPHUCTAHHSI KOHKYPEHTHHX IIepeBar Ta iHHOBAI[IfHOTO XapaKkTepy BH-
poOHuIITBa. BifTak MOBa iijie Ipo BUCOKY CYCIIbHY 3aTpe0yBaHICTh MPO-
MHCIIOBO1, IHBECTHUIIIMHO1, 30BHINTHHOEKOHOMIYHO] 1, 3BUMAMHO, IHHOBAII -
HOI TOJITUKU JepXkKaBH. Y LIJIOMY WIASTbCS PO BIPOBAKEHHS CUCTEMHU
3aco0iB Jep>KaBHOI MiATPUMKH, CTUMYJIOBAaHHS PO3BUTKY BiAIMOBITHIX
BiJTHOCHH YU TEHJICHIIi} y 1X 3MICTi, a B ACSIKHIX BHUITaJKaX — 3a0€3TeYeHHS
HeoOXiTHUX OpraHi3aliiHO-IIPAaBOBHX YMOB JUIsl CTBOPEHHS CIIEIialIbHUX
Cy0’€KTIB iHPPACTPYKTYpH, IHCTUTYTIB, 110 A03BOJISIOTH (PYHKIIOHYBATH
TaKdM BiIHOCHHAM. Y LIbOMY CEHCi CIIyIIHUMHM B HAYKOBIil JIiTEpaTypi BHU-
JAI0THCS JYMKH ITPO IHCTHTYLIOHATI3a11il0 OKpeMol iHHOBaiiHOT (QyHKIIT

! barnmait M. B. Koncturyunonnoe npaso Poccuiickoit ®egepanun : yueOHMK /
M. B. barnaii. — M., 2009. - C. 622.
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JepKaBH, 10 (PaKTHUHO € HEBi €MHOIO CKJIaJ0BOIO «(PYHKLIOHAIHLHOTO
apceHary» cydacHoi aepxaBu. [HHOBamiiiHa (QYHKISI TYT MOBUHHA PO3yMi-
THUCS HE JIMIIE yTUIIITAPHO — 111010 EKOHOMIYHHX BiTHOCHH, & CaMe HayKOBO-
JOCIITHOTO Ta BUPOOHUYIOTO CEKTOPY €KOHOMIKH, ajie B OUIBII ITHPOKOMY
KOHTEKCTI, SIK 3a0e31eUCHHs 1IHHOBAIIHHOCTI CaMOTr0 CYCHiJIbCTBA B HOTO
OakaHHI YCHIITHO BHUPINIYyBaTH BECh CIIEKTpP COIiaIbHUX MpobiemM. Bigmo-
BiJTHO JIO ITLOTO iHHOBaIiHA (DYHKIIisI AeP>KaBH Ma€ BIITBOPUTH Y CTPYKTYPi
CaMoT0 CyCITJIbCTBA CIEMU(IUHY CHUCTEMY CYCIIJIbHO-€KOHOMIYHUX BiJTHO-
CHIH, 110 TIOBMHHI (D)YHKITIOHYBaTH B MEXaX CIeIliaTbHO CTBOPEHOI Ta aJiek-
BaTHOI iX MPUPOIi HAIlIOHAIBHOI IHHOBAIIHOI CHCTEMH.

SIx MexaHi3M BILTMBY Ha IPOLIEC CTBOPEHHS TaKol iIHHOBAIiiHOI cucTe-
MU Ta CTUMYJIIOBaHHS 3aC00aMU AepKaBHOI MIITPUMKH aKTUBHOCTI KO>KHOT
il oKpeMoi JaHKM Ta B LIJIOMY SIK Takoi 3 OOKy AeprKaBH COILiallbHO 3aTpe-
OyBaHUMHU € TaKi YMHHHKH: JIP)KaBHA IHHOBAIlIi{HA MOJIITHKA; JIepKaBHI
MPOrpaMH IHHOBaIiHHOTO PO3BUTKY; BIPOBAKEHHS T CTBOPEHHS CHCTEMHU
THCTUTYTIB (PyHKIIOHYBaHHS IHHOBAIIHUX BIJIHOCHH, a (PaKTHYHO — Ha-
[IIOHATBHOI 1IHHOBAIIWHOI CUCTEMH 1, 3PEIITOI0, CHCTEMHU MPABOBUX Ta
OpraHi3aIiifHuX 3ac00iB CTUMYITIOBAHHS, 3a0XOUEHHS, MATPUMKH PO3BUTKY
THX YH 1HIIUX BUAIB IHHOBALIMHUX BIIHOCHH, IHHOBAIIMHOI AISJILHOCTI.

Criy 3a3HaUUTH, 1110 HA KOHCTUTYIIITHO-TIPAaBOBOMY PiBHI YCBIJJOMIJICH-
HS aKTyali3zamii iHHOBamiiHO1 (DYHKIIIT AepKaBH 11e He BiAOymocs. Amke
y tekcTi cT. 116 Koncrurymii Ykpaiau, B sikii 3a(hiKCOBAaHO ITOBHOBAYKEHHS
Kabinety MinictpiB Ykpainu, Juie B 11. 4, 1110 CTOCYETHCS TOBHOBAXKCHHS
PO3pOOIATH 1 3MIHCHIOBATH 3arajlbHOJIEPKaBHI MPOTPaMH PO3BUTKY, 30-
KpeMa, Ha3BaHO MPOrpaMH HAyKOBO-TEXHIYHOI'O PO3BHUTKY SIK Taki, 10
HaiOlnblIe OB’ s13aHi 3 IHHOBALITHOIO TEMATHKOI0. Y IIbOMY 3B’SI3KY XOTi-
JIoCst O MIJAKPECIIUTH, 110 IHHOBAI[IIHI BiIHOCHHH, SIKI pE3yJIbTaTUBHO iC-
HYIOTh Y KOHTEKCTI 3aMKHEHOTO 1HHOBAIIITHOTO IMKITY, BKJIIOYAIOTh y cebe
JIaHKW HAyKOBO-JOCHITHUX POOIT, CTBOPEHHS 1HHOBALITHOT po3po0KH,
JIOBENIEHHS 11 10 SIKICHOTO CTaHy iHHOBAITIITHOTO MPOIYKTY, HACTYITHOI HOTO
KOMepITiajizaiii, 3arpoBaHKeHHS Y BUPOOHUUHH TIPOIIeC, BUITYCK 1 pealti-
3aI1ito iIHHOBAIIHOT MpoayKIii. TakuM 4WHOM, HAyKOBO-TEXHIYHI BiJTHOCH-
HU CTAHOBJISITH JIMILIE OJMH BAXKIIMBHMH, e OKPEMHUI CErMEHT 1HHOBALii-
HOTO LIHKITY.

3aKoHO/IaBYa TEXHIKa BUKJIJIEHHs 3MICTY BKa3aHoi ctarti KoHctutymii
VYKkpainu MiCTUTB 1 3HAYHO CYTTEBIII BaJIH, aJKe B Hill 30BCiM HE BKa3aHO
Ha [Ty HU3KY aKTyaJIbHUX BHIB Aep’KaBHOI EKOHOMIUHOI ITOJITHKH 1 cepen
HUX HE TiJIbKU Ha iHHOBAIlHY, a i CTPYKTYpPHO-Ta1y3eBYy, KOHKYPEHTHY,
30BHINIHLOCKOHOMIUHY TOIIO. [IporaiuHoro € Takok adCoOTHA BIICYT-
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HicTh cepen ¢yukuiid Kabinery MinicTpiB — 34iCHEHHS Iep:KaBHOTO
perynoBaHHs €KOHOMIYHUX BiJHOCHH.

3acTapiicTh MUTOBAaHUX MMOJIOKeHb KoHCTUTYIIT YKpaiHU TiATBEpIKY-
€THCS TIOPIBHAILHUM aHaJi30M 3MicTy 3akoHy Ykpainu «lIpo KabGinet
MinictpiB Ykpainuy, ssIkoMy BIacTHBa OLJIbII CydyacHa TPAKTOBKA (DYHKIIIH
VYpsiny Ta iX 3a0e31eueHHs] HaIaHHsIM BiAMOBITHUX TTIOBHOBAXKEHb.

HanzBuuaiino mikaBuM € BxKe 1 Te, 110 y 3MicTi cT. 2 3akoHy Ykpainu
«IIpo Kabiner MinictpiB Ykpainu» y penakuii 2007 p. Oys10 HOBHICTIO
iHKOpTopoBaHo 3MicT cT. 116 Konctutyii Ykpainu min Ha3Boro «OCHOBHI
3aBnanHsa KaGinety MiHicTpiB Ykpainn». Y To# ke Jac y cT. 21 3akoHy
Vkpainu «IIpo Kadiner MinictpiB Ykpainu» Oyno BHKIIAJICHO, BUXOSYN
13 Ha3BH cTarTi — «OcHOBHI moBHOBa)keHHs1 KabiHeTy MiHicTpiB Ykpainuy.
Hikaso, mo nepenik ct. 116 Koncrutynii Ykpainu 3akinuyerses m. 10 —
«BUKOHY€ iHII (yHKLIT, Bu3HaueHi KoHcTHuTyLi€IO Ta 3akoHaMK YKpaiHuy,
axrami [Ipesunenra Ykpainu». [likaBo 3a3nauuTw, mo 1. 10 ct. 116 Kon-
ctutymii Ykpaiau y penakiii 3akory Ne 2222-1V Bix 08.12.2004 p. 6ymo
BUKJIQJICHO TaK: «3IIHCHIOE 1HIII TOBHOBAKCHHS, BU3HaueH1 KOHCTHUTYI1i€10
Ta 3aKOHaMH YKpaiHW».

Le cBiquuTH MpO Te, UI0 Mi’K KOHCTUTYLIHHO-TIPABOBUM PETYIIOBAHHIM
komneTeHIii Ypany YkpaiHu Ta peryIroBaHHIM, 10 3a]iKCOBaHO y 3MiCTi
3akony Ykpainu «IIpo Kabiner MinicTpiB Ykpainu», icCHye nieBHa CyTie-
PEWINBICTh BITHOCHO TOTO, IIIO PO3YMITH ITiJl 3aBAAHHIMH, QYHKITISIMA Ta
ITOBHOBAXCHHSIMH 1 B SIKOMY CITIBBIJTHOIIICHHI MK 0000 mepedyBarTh
Ha3BaHi KaTeropii.

Takuii BACHOBOK MiATBEPAKYETHCS TAKOXK 1 €BOJIOIIEI0 3MICTY 3aKOHY
Vkpainu «IIpo Kabiner MinictpiB Ykpainu» y pesysbTari CKacyBaHHS pe-
naktii 2007 p. Ta mpuitHsATTS HOBOI Y 2008 ., a me HoBimoi — y 2010 p.

Taxk, yxxe B pemakii 2008 p. y ct. 2 3akony Ykpaiau «IIpo Kabinet
MinictpiB Ykpainm» — «OcHoBHi 3aaanHs Kabinery MinicTpiB Ykpainim»
JIO TEKCTY, SIKUH MOBHICTIO 30iraeThes 3a 3micToM 13 ¢T. 116 Koncturyii
VYkpainu, Oys0 BHECEHO JONOBHEHHS. 30KpeMa y M. 3 o0 3a0e3MeYeHHs
MIPOBEJICHHSI OKPEMHX BUJIIB, HAMPSIMIB JCP>KaBHOI NOMITHKHU OyJI0 J0IaHO
aMOPTHU3aIliifHY Ta CTPYKTYPHO-TaIy3eBy MoMiTuKy. Jlo 3micTy 1. 4 cT. 2
3akoHy MOPIBHIHO i3 TEKCTOM, BiAmoBigHO 10 1. 4 cT. 116 KoHCcTHTYMIIl
VYkpainu, OyJ10 10J1aHO «PO3POOJICHHS, 3aTBEPPKECHHS 1 BUKOHAHHSI 1HIITUX
JepKaBHUX IIJIOBUX Mporpam». | HalOUTbII aKTya TbHUM JOTTOBHEHHSIM
II0/I0 IHHOBAIITHOTO aCMEKTY AIsUTBHOCTI YPSITy CTaIO JTOTIOBHEHHS 3MiC-
Ty cT. 2 3akony Ykpainu «llpo Kabiner MinicTpiB Ykpainu» y penakuii
2008 ta 2010 pp. HOBUM 1. 5 «3abe3MeUeHHs] PO3BHUTKY 1 JIep>KaBHOI TijI-
TPUMKHU HayKOBO-TEXHIYHOTO Ta IHHOBALIHHOIO MOTEHIIATY ACPKaB».
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TakuM 4YMHOM, CIiJ II€ Pa3 HaroJIOCHTH, 10 3aKOHOJABelb LIUMH J10-
MOBHEHHSIMU (DAKTHYHO BHCJIOBHB CBOE OAUEHHSI OKPEMHUX HaNpsMiB YI0-
CKOHAJICHHS 3MICTy KOHCTUTYIIHHO-ITPaBOBOTO 3aKpirieHHs crarycy Ka-
Oinety MinicTpiB YkpaiHu, NOMOBHIOIOUH HOTO, 30KpeMa, (iKcaIiero
OKPEMOTO 3aBJIaHHS 11010 JACPKaBHOI MiATPUMKHN iHHOBAIIIHOT MisSTTHHOC-
Ti B YKpaidi. BaxImBuM € TakoX 1 BIOCKOHAJICHHS 3aKOHOAABUOT TEXHIKH
BUKJIQJICHHS KOMIICTCHIII1 YpsAmy YKpaiau dyepe3 audepeHIiarito ii 3MicTy
Ha OCHOBHI 3aBIaHHs», «3arajbHi MUTAaHHS KOMIETEHLII» Ta «OCHOBHI
MTOBHOB&KCHHS». SIK ySIBISETbCS, CydacHUIl eTall pO3BUTKY IPaBOBOI pe-
m1ameHTarii crarycy Kabinery MinicTpiB YKpaiHu Ja€ MeBHi MiJICTaBH, TaK
01 MOBUTH, AJIs1 «3BOPOTHHOTO BIUIMBY» Ha 3MICT Ta 3aKOHOJABUY TEXHIKY
KOHCTUTYLII{HOT HOPMOTBOPUYOCTI, IOHANMEHIIIE AJIs1 HAyKOBOTO aHali3y
LUX 3aKOHOAABUYNX HOBEI.

HiiicHo, 3micT ctT. 21 3akony Ykpainu «IIpo Kabiner MinictpiB Ykpa-
iHm» «OcHoBHI nmoBHOBaxkeHHs1 Kabinety MinicTpiB Ykpainn», 30kpema,
y cdepi ekoHOMikH Ta (piHAHCIB, HA BIJIMIHY BiJl KOHCTUTYIIHO-TIPAaBOBOTO
peryioBaHHsI, BKJIIOYAE B ceOe TaKi MOJIOKEHHS, SIK: «3a0e3MeYeHHS PO-
BENICHHS JCP>KaBHOI EKOHOMIYHOT IOITHKH, 3MIHCHEHHS MPOTHO3YBAHHS
Ta IepKaBHOTO PETYIIOBAHHS HaIllOHATHHOI EKOHOMIKNY; «3abe3Ieuye
PO3pOOIIeHHS | BUKOHAHHS IPOTPaM CTPYKTYPHOT 1epeOy10BH rairy3ei Ha-
[IOHATHHOI €KOHOMIKH Ta IHHOBAIIMHOTO PO3BUTKY»; «3a0e3redye Mmpo-
BEZICHHSI AeP>KaBHOI IPOMHCIIOBOI MOJIITUKH, BU3HAYA€E MIPIOPUTETHI rarys3i
IIPOMHUCIIOBOCTI, sIKi HOTPeOyI0Th NPUCKOPEHOro po3BUTKY». Ll{omo cdep,
30KpeMa, OCBITH Ta HayKH, CT. 21 nuTOBaHOTO 3aKOHY MICTUTH (iKcalito
TaKUX MOJIOKEHb, SIK: «3a0e3MeueHHs] MPOBECHHS HayKOBO-TEXHIYHOT 1M0-
JITHKH, PO3BUTKY 1 3MIIIHEHHS HAyKOBO-TEXHIYHOTO MOTEHIIATy YKpaiHH,
PO3pOOIICHHS 1 BUKOHAHHSI 3aralbHOICP)KaBHUX HAYKOBO-TEXHIYHHUX MPO-
rpam»; «BKUBAE 3aXO0JIiB IO/I0 BAOCKOHAJICHHS IEPKABHOTO PETyIFOBAHHS
y HayKOBO-TEXHIUHi# cdepi, CTUMYITIOBaHHS IHHOBALIIHHOT JisITBHOCTI TiJI-
MIPUEMCTB, YCTAHOB Ta OpPTaHi3alliii»; «BU3HAYAE TIOPSIOK (POPMYBaHHS Ta
BUKOPHUCTAHHS QOHIIIB JIJIT HAYKOBO-TEXHITHOI MisITEHOCTI» TOIIIO.

OTxe, CItij 3a3HAYUTH Take. 3aKOHOJABEIlh YCBIIOMIIIOE aKTyaIbHICTh
THHOBAITIHOI MTOITHKH JIEP>KaBH, 110 Ma€ 3a0€3MEeUNTH iIHHOBAITIHIN XapaK-
Tep EKOHOMIYHOTO PO3BUTKY, KOHKYPEHTO3JATHICTh HALIIOHAIBHO EKOHOMIKH
Ta ii TOBapiB 1 MOCIYT. Y 1IbOMY CEHCI OTOYHE 3aKOHOIABCTBO MICTHUTh I[LTHIA
PsII HOBEJI, 110 MOXKYTh OyTH BUKOPUCTAHUMM TP BIOCKOHAJICHHI 3MICTy Ta
3aKOHO/IABUOi TEXHIKH KOHCTHTYL[IHHO-IIPAaBOBOTO PETYIIOBaHHS, 30KpEMa,
npaBoBoro nonokeHus Kabinery MinictpiB Ykpainu. OnHak 1yisl TOAaIbIINX
HayKOBHX JIOCITIKEHb 3aJIUILIAETHCS MpodieMa MmooaHHs (hparMeHTapHOCTi
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MpaBoBOro 3ade3neueHHst iHHoBawLiiHOT PyHKUIT Ypsiny Ykpainu, HeoOXiIHICTh
3a0€3MeUNTH CUCTEMHUI XapakTep BIUIUBY JEPXKaBH sIK HA Oro 00’ eKT — Ha-
[IOHAJTbHY 1HHOBAIIHY CUCTEMY, TaK 1 BITHOCHO MEXaHi3My, III0 Ma€ CKJIa ia-
THUCSI 13 CHCTEMH TIPABOBHX Ta OPTaHi3aIiifHIX 3ac00IB BILTHBY.

V Toli ke yac ciiji 3a3Ha4nTH, Mo 3akoH Yipainu «[Ipo Kabiner MiHi-
cTpiB Ykpaiuu» Oyio npuiinsaTo jwiie y 2007 p., ToOTO 4epe3 OAMHAALATh
pokiB micins npuitHATT KoHctutyuii Ykpainu, B gkiid, 10 peui, y . 12 cT. 92
3a)ikcOBaHO, IO OpPTaHi3allis i AiSUIbHICTh OPTaHiB BUKOHABYO! BIIAIU BU-
3HAYaI0ThCS BUKJIIOYHO 3aKOHaMHU Ykpainu. IIpoTsroM 1poro yacy 3akoHO-
Jaselb (parMeHTapHO 1 XaOTHMYHO «JIaTaBy L0 NPOrajinHy. ADKe IOBHO-
BaxxeHHs KaGinety MiHicTpiB YkpaiHu BH3HAUYHIUCS MOTOYHHM
3aKOHOJIAaBCTBOM, IO CTOCYBAJIOCS OKpeMHuX cdep, 30KpeMa rocrogapchkoi
JisTIBHOCTI, 1 epeadavaio 3aco0u Jep:kaBHOTO peryntoBanHs 3 Ooky Kabi-
Hety MiHICTpPIB Ta HEHTPAJILHUX OPTaHiB BUKOHABYOI BIa 1 KpaiHu. Takum
MIPUKJIIAIOM B IHHOBAIIIHHIHN cepi MoKe CITy)KHUTH 3MicCT cT. 8 «I [oBHOBaXkeH-
w1 Kabinety MiHicTpiB Ykpaiau B cepi iHHOBAIIHHOT TISITEHOCTI», 3aKOHY
Vipainu «[Ipo iHHOBaLIHY HisIBHICTEY, npuiiHsTOoro y 2002 p. 3akoHo1a-
BEIlb TAKUM YHHOM, BUXOSYH 13 HEOOXIHOCTI HAJAaTH HEOOX1IHI ITOBHOBA-
xeHHs Kabinery MinicTpiB YkpaiHu 11 BUKOHaHHS HOTO (DYHKIIOHATBHUX
3000B’s13aHb B Till 4M iHIIIN cdepi, JeTiTUMi3yBaB HOToO Aii came TaKuM
(bparMeHTapHUM ILUIAXOM, HE OYiKyIOuH 0a30BOr0, CHCTEMHOIO 3aKOHO/AB-
qoro 3a0e3nedeHHs. | e oriuno, amxe, K 3a3Ha4CHO, OPTaHH AEP:KaBU
MarOTh JISITH Ha MIJICTaBi Ta y CHOCIO, BU3HAYCHI 3aKOHOM.

Came Tomy Ha3BaHa cT. 8 3akoHy Ykpainu «IIpo iHHOBalLliHY JisUTb-
HiCTh» mepeadadae Uiy HU3KY NOBHOBAKEHb YPsIy B iHHOBaLiiHIN cdepi.
3okpema:

— 3/IIMICHEHHS IepKaBHOTO YIIPaBIIHHS Ta 3a0e3TMeueHHs peai3aiii
JIep’KaBHOI MOJIITUKH B cdepi IHHOBAINHOT TisSITEHOCTI;

- MiArOTOBKA Ta nojaHHs BepxosHiit Paai Ykpainu npomno3uiii oo
MPIOPUTETHUX HANPSMIB IHHOBALIHHOI JiSUTBHOCTI SIK OKPEMOIi 3arajibHO-
Jep>KaBHOI POrpaMu;

— CIPUSIHHSI CTBOPEHHIO €(PeKTUBHOI iHpacTpyKTypH y cdepi iHHOBa-
LIHHOT IisIBHOCTI;

— CTBOpEHHS CIICIiali30BaHNX JEP’KaBHUX 1HHOBAMIMHNX (DiHAHCOBO-
KPEIUTHHUX yCTaHOB JIJIsl (JiHAHCOBOI MiITPUMKH 1HHOBAIIMHUX MPOrpam
1 IPOCKTIB;

- MiJITOTOBKA Ta nojaHHs BepxosHili Paai Ykpaini npomno3utiiii momo
o0csTy OFOKETHUX KOMITIB AJisl (DiHAHCOBOT MIATPUMKH BUKOHAHHS 1HHO-
BaIliifHUX ITPOEKTIB Uepe3 CrelializoBaHi AepkaBHi iHHOBAITiiHI (hiHAaHCOBO-
KpEIUTHI YCTaHOBH;
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— 3aTBepHKEHHS TIOJI0KEHb PO TIOPSIOK JAeprKaBHOI peecTpaltii iHHOBaLii-
HUX ITPOEKTIB 1 BeieHHs [lepkaBHOTO peecTpy iHHOBALIHHMX MPOEKTIB TOLLIO.

I3 3acTepexeHHM 1110710 3aKOHOAABUO1 TEXHIKH (DOPMYIIIOBAaHHS OKpe-
MUX [TOBHOBAXXEHb K HEBU3HAUYEHHUX, 3HAUHO LIMPUINX 32 3MICTOM, aHIK
OKpeMi IMOBHOBKEHHS, CIIi/I BU3HATH 1X JIOCUTh BArOMHUMH 32 3HAYCHHSIM,
3a CHJIOK) TIOTEHI[ITHOTO BILTUBY Ha BiMOBIAHUN 00’ €KT. Takumu € 3iii-
cHEeHHS (DIHAaHCOBOI MIATPUMKH IHHOBALIHHUX MTPOEKTIB 32 paXyHOK JAEpK-
OroKeTHOTO (hiHaHCYBaHHS, CTBOPEHHS CIeLiali3oBaHUX (iHAHCOBO-
KPEIUTHHUX YCTAHOB, ICII0 HEBUPA3HE 32 TEXHIKOO, aJIe TOYHE 32 HAIIPSIMOM
YIIPaBIIHCHKOTO BILTUBY — CIIPUSTHHS CTBOPEHHIO iHPPACTPYKTYpH, a TAKOXK
IJIrOTOBKA Ta MojaHHs 10 BepxoBHoi Paau YkpaiHu oKpeMHux 3arajibHo-
Jiep >KaBHUX TPOrpaM 1HHOBAIIITHOTO PO3BUTKY.

Cniz 3a3Ha4MTH, IO Ha3BaHi QyHKLII — noBHOBakeHHst Kabinety MiHi-
cTpiB YKpaiHu, 1110 BU3HAYEHI IIATOBAHUM 3aKOHOM, JUIS iIHHOBAIiHOT chepu
€ T10 CyTi YHIBEpCAILHUMHM i aOCOIIOTHO MPUHHATHUMU JUIS Taily3€BOi Ipo-
MUCITOBOI TIOJITHKH, IHBECTUITIMHOT ITOJIITHKH JIEPKABH TOIIO. Y TOH Ke Jac
3aKOHOJIABEIb [IPH CTBOPEHHI TeKCTy 3akoHy Ykpainu «[1po Kabiner MinicTpiB
VYipaianm» y 2007 p. (a Takoxk 1 y 3MICTi TOJaNbIIMX HOTO pelakKiiii), ToOTo
4epes I’SITh POKIB Micis NpUiHATTA 3akoHy YKpainu «lIpo iHHOBauiiiny mi-
SUTbHICTB, a0COJIIOTHO HE CKOPHCTABCS BXKE HAIIPAIIbOBAaHUM JJOCBIZIOM. ATKe
TiTBKH TpeamOyiia 3akony Ykpainu «lIpo iHHOBaIiiHY JisUTBHICTEY yKa3ye Ha
JIOCUTH CydacHe 1 TOYHE pO3yMIiHHS 3aBIaHb BCTAHOBJICHHS BiAIIOBIIHOTO
MPaBOBOTO peryimoBaHHs. Tak, yKa3aHUM 3aKOHOM BH3HAYaIOThCS MIPABOBI,
SKOHOMIYHI Ta OpraHi3alliiiHi 3aca/iy Iep>KaBHOTO PETyITFOBaHHS iIHHOBAI[IHOT
JiSTIBHOCTI B YKpaiHi, BCTAHOBIIOIOTHCS ()OPMH CTUMYJTIOBAHHSI IEPIKaBOIO
1HHOBaLIHHMX MIPOLIECIB 3 METOIO MIATPUMKH PO3BUTKY €KOHOMIKH YKpaiHH
iHHOBaLiiiHUM nuIxoM. ToOTO 3aKOHOABEIL NMPSIMO BU3HAUYAE «JICpKaBHE
PETYITIOBaHHS iHHOBAIIHHOI JiSITFHOCTI SIK TOJIOBHY (hOPMY BIUTUBY JepyKaBU
Ha IHHOBALIMHY c(epy /Ul CTUMYIIAIIT BIIOBIIHUX ITPOLIECIB, TPHUCKOPEHHS
X pO3BHUTKY Ta MOIIMPEHHS Ha BCIO HAL[IOHAIBHY €KOHOMIKY 1 CKEpOBYE IIi
(opmu Ta 3ac00M 71 JOCATHEHHS KIHLIEBOI METH 3aKOHY — «IIEPEKITIOUSHHSD)
YKpaiHCBbKOT €KOHOMIKHM Ha 1HHOBALlIHUI XapakTep (DyHKLIIOHYBaHHS 1 po3-
BUTKY. OKpeMo y cT. 6 3aKoH BU3Ha4Ya€ OCHOBHI 3aCO0M JIEP’KaBHOTO PETYJII0-
BaHHS IHHOBALIMHO]I MisJILHOCTI, a caMe:

- (opmyBaHHS 1 peaizallis IHHOBaLlIHHUX MPOTpaMm;

— CTBOPEHHS EKOHOMIUHHMX MEXaHi3MiB JUIS MATPUMKH 1 CTHMYITIOBaH-
HsI IHHOBAIIHHOT IisUTBHOCTI;

- (biHaHCOBa MiATPUMKa BUKOHAHHS 1HHOBAIIITHOT IPOEKTIB;

— CTUMYJIIOBaHHS KOMEPIIIHHUX OaHKIB, IO KPEAUTYIOTh BUKOHAHHS
IHHOBAITIHHUX MPOCKTIB;

215



BicHuk N° 1 [64] Ha noyamky meop4ozo wnaxy

— YCTaHOBJICHHS MiJBIOBOTO OMOAATKYBaHHs Cy0’€KTiB IHHOBaLiHHOT
JISUIBHOCTI,

- miaTpUMKa (QYHKI[IOHYBaHHS 1 PO3BUTKY Cy4acHOI IHHOBAIIMHOI
1HPPACTPYKTYpH.

3BHUAfHO, IO I1iJTa HA3KA IATOBAHUX TIOJIOKEHb 3aKOHY € AUCKYCIHHH-
MU CTOCOBHO iX JIEKJIapaTUBHOCTI, BiTHECEHHS caMme JI0 KaTeropii 3aco0iB
JeP’KaBHOTO PETYJIIOBaHHS, @ HE HAIPSIMiB IHHOBALIIHOT MOJIITUKY IEPKaBU
Tomio. OmHak 6ararTo 3 HUX MOIIM O 3HAWTH MICIle y TEKCTi 3aKoHy YKpaiHu
«[Ipo Kabiner MinictpiB Ykpainny, 30KpeMa, y YaCTHHI BUKIIAJICHHS HOTO
MOBHOBa)KEHb. AJie B OCTaHHBOMY HIUOT0O HE CKa3aHO MPO iHHOBALIHHY M0-
JTUKY JepXKaBU K CAMOCTIMHUI HampsM 11 eKOHOMIYHOT MOJIITHKH, TIPO
MOBHOBA)KEHHSI IIIOJI0 CTBOPEHHSI CIICIialbHUX (DIHAHCOBO-KPETUTHHIX yCTa-
HOB, a came 7151 (hiHaHCYBaHHS IHHOBALiHHKX MPOEKTiB, PO CTBOPEHHS 200
CTIPUSIHHS CTBOPEHHIO, 30KpeMa, iIHHOBAIlIHOT iIHPpacTpyKTypH ii criemianb-
HUX Cy0’€KTIB, 110 3a0€31eUyI0Th PyX IHHOBAI[IHHUX MPOIIECIB TOIIIO.

TakuM YMHOM, TOTOYHE iHHOBAIlil{HE 3aKOHOABCTBO CTAaBUTh Oararo
KPUTHYHHX 3ayBa’KeHb 3aKOHOJABCTBY i€papXiuyHO OUIbII BUCOKHX JIAHOK
3 TOYKH 30py HOr0 CUCTEMHOCTI, JJOCKOHAJIOCTI Ta MAKCUMaJIbHOT'O BUKO-
pHUCTaHHsI 3aKOHOTBOPUYOTO JIOCBiY.

3anbixaiiio [I. 3akoHonaTebHOE 00ecnedeHue eI TeJIbHOCTH MPABUTE/ILCTBA
YKkpaunHbl B yCJIOBHSIX HHHOBAIIMOHHOCTH 0011IeCTBEHHOT0 PAa3BUTHS

B crarbe paccmarpuBaeTcs mpodieMa CHCTEMHOTO YIPaBICHYECKOTO BO3/ICH-
crBust Kabunera MunuctpoB YKpanHbl Ha ()YHKIIMOHUPOBAHNE HAIIMOHAIBLHON
MHHOBALMOHHOM CHCTEMBI, a TAK)KE CHCTEMHOTO €TO IPABOBOTO 00ECIICUCHUSI.

Knroueswvie cnoga: Kabuner MUHUCTPOB YKpauHbI; KOHCTUTYIIHOHHO-IIPABO-
BOE€ PEryJIMpOBaHNE; NHHOBALMOHHAS (DyHKINS rOCyapcTBa; noaHoModns Kaodu-
HeTa MUHHCTPOB B MHHOBAIIMOHHOH cdepe.

Zadykhaylo D. Legislations providing of governmental activities in
conditions of innovational society development

The article is devoted of problems Legislation providing of governmental activities
in innovation Sphere as on constitutional legislative level, as on current regulation.

Keywords: Government of Ukraine; constitutional regulations; innovation
function of the state; Governmental rights in innovation sphere.
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Cyd i cyd0s & icmopuyHiti peanbHocmi...

VK 340.12:347.9 I0. Menixoea, acucteHT Kadenpu Kyib-
Typosnorii HanionanrpHOro yHiBEpCUTE-
Ty «lOpuanyna akagemisa Ykpainm imeni
ApocnaBa Myznporo»

Cyp i cyppa B iCTOpMYHIN peanbHOCTI
(Big KniBcpkoi Pyci 1o cborogenss)

Y mporieci cTaHOBIEHHS TPABOBOI JIep’KaBU B yMOBaX TpaHcQopmartii
CY4YaCHOTO YKpPaiHCHKOTO CYCHINIbCTBA MPOCTEXKYETHCS OUECBU/IHA 3AJICHK-
HICTh PiBHSI €()EKTUBHOCTI MPABOCYS BiJ] CTYIICHS 3aJTy4eHOCT] 0COOMC-
TOCTI CyI/Ii A0 COIIOKYJIBTYPHOT TMHAMIKH, B SKiH MTOCTYTIOBO BUHUKAIOTH
TEH/ICHIII1 IEPEXOTy BiJl THOCEOJIOTIYHOTO PO3yMiHHS IIPaBa JI0 aKCi0JIOTi4-
HOTO. [1eTbest mpo HEOOXiAHICTh TITMOOKOTO MEPEOCMHCIICHHS, OOIPYHTY-
BaHHs Ta (HOpMyBaHHS HOBOT KOHIIEIIIT 0COOMCTOCTI Cy/i. YCHIIIHE BH-
pimeHHS 1iel mpobiemMu 6arato B YoMy Oyze 3aliekaTH Bill HAYKOBOTO
aHaJi3y 1 BUBYCHHS JISUTbHOCTI BITYM3HSHHUX CY/AJIIB Ha PI3HUX eTarax
CYCHUIBHO-ICTOPUYHOTO PO3BUTKY, OCOOIMBOCTEH IX CBITOIVISILY, BEKTOP-
HOCTI COL[IaJIbHO-TICUXOJIOTTYHUX HACTaHOB (L[IHHOCTEH, LIHHICHUX Opi€H-
Talliif, IEPEeKOHAHb) Ta 0COOUCTICHOTO PO eCiifHOTO ToTeHITIamy (TIEBHOT
CYKYITHOCTI OCOOHCTICHUX ITapaMeTpiB: 3HaHb, YMiHb, HABHYOK, 37[10HOCTEH,
KyJBTYPH €TUYHOTO 1 FOPUIMYHOTO MUCIICHHS), 1110 1a€ 3MOTY IIHOILIE 3pO-
3yMiTH crieridiky, caMOOyTHICTh YKpaiHCHKOT TpaMIlii CyJOYMHCTBA 1 3a-
oe3neunTu HaCTYHHICTB il PO3BHTKY. AJKe BUPIIIUTH TPOOIeMH CydacHO-
TO CY/I0YMHCTBA i «BHJnKyBaTH» HOTO «XBOpOOM» HEMOXKIHUBO 0e3
BHBYCHHSI iX KOPIHHS, TOOTO aHaJli3y iCTOPUYHOTO PO3BUTKY i CTAHOBJICH-
Hst podecii cyi.

BudenusaM nanoi mpoOiIeMaTHKY TUTITHO 3aiMalIMCs TaKi iCTOPUKH
npasa, sik M. Bacunenko, M. Bnanumupcekuii-bynanos, M. JltoBepHya,
O. Jlazapescokuit, JI. Mimnep, A. Ilamyk, M. Cnabuenko, M. Yenbos-
Bebytos, C. FOmikoB Ta iH. OJJHaK UTaHHSM, SIKI CTOCYHOThCSI OCOOUCTICHUX
XapaKTePUCTHK Ta SKOCTCH CYIIIB, Y iICTOPIl BITIM3HAHOI CYIOBOI ITPaKTH-
KU TIPUIUISIETHCS HEOCTaTHRO yBaru. Tomy 1ie TOCHIDKEHHS € CIIPO0O0I0
IIPUBEPHYTH iHTEpeC 10 i€l mpo6neMaTuky. Moro TeopeTHaHo0 0CHOBOIO
€ HaykoBu# miaxin M. BebGepa, CyTHICTB SIKOTO MOJISITAE B TOMY, ILIO € JIBa
crocoOu iCHyBaHHS B CYIIIBCHKiH mpodecii: )XuTu « st mpodecii» Ta «3a
paxyHok mpodeciin!. Takum YuHOM, JeSKi 0COOH, 110 3MIHCHIOBAIH CYI0-

! Be6ep M. V36paHHble mpousBeneHns : nep. ¢ Hem. / M. Bebep. - M., 1990. - C. 648,
653-656.
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YHHCTBO, OyJIH «CYIASAMH 32 MOKJIMKAHHIMY, 1HII — «CYIISIMH 32 10pY-
YEHHSIM Ta «CYUIIMHU 32 CyMICHHIITBOM»' . [ToCIyroByroumcs Ii€ero Teopieto,
crpoOy€eMO MTpoaHaizyBaTH COIIaIbHO-TICUXOJIOTIYHHIA MOPTPET yKpaiH-
CBKOTO CY/Ii B iCTOpii CyZOBOI PAKTHKH.

[ouarkoBuii eran popMyBaHHS BITUN3HAHOI TPAAULIT CYJOUMHCTBA OXOI-
Jtoe riepion Kuisebkoi Pyci, [anuiibko-BomiHChKOro KHsI31BCTBA, JINTOBCHKO-
ro kHs3iBcTBa, Peui [locmonuToi Ta 3anoposekoi Ciui. Tak, ynepiie B qas-
HBOPYCBKIH icTopii cnoBo «cym» 3ragyersest y CraryTi KHsa3s Bononumupa
CasarocnaBnua «IIpo mecstunn i groneit ieprkoBHux»?. Ha mymky IT. Tomou-
ko, C. IOmkoBa, O. Yucrsixosa Ta in.?, y KuiBcbkiii Pyci nepiofay panHboro
(heonamizmy (882 — mou. XII cT.) cyn He OyB BiIOKpeMIICHAH Bijl KHS31BCHKOT
aJIMiHICTpallil 1 He MaB CTaTyCy OCOOJMBOIO JICPIKABHOTO OpraHy. ¥ poJi
HaWBHILOTO CyA/I BUCTYIAB KHA3b, LII0 0COOMCTO OpaB yyacThb y CYIOUYHUHCTBI.
[Tpo KHsI31B DOCIITHUKH ITpaBa TOBOPATH Oararo’, Xoda iX OLIHKU € JOCHTb
cynepewnBUMH. Lle 3yMOBIIEHO TUM, 110 KOKHUH OKPEMHUI KHSA3b SIK 0CO-
OUCTICTB «XBOPIBY CYNEPEYHOCTSIMH 100U, B SIKY YKHB 1 JisIB, a TOMY Hic y co0i
«...T BeNM4 1 BUCOTY, BaJIH 1 0OMEXKEHICTh .

Cyautn ocobucTo Oy0 IpaBOM KHS3s, BUSBOM HOTO BOJII, a HE
000B’s3k0M°. ToMy HepiJKO BiH JieJieryBaB CBO€E MPABO TiyHaM, sIKi JisUTH
BiJI HOTO imMeHi’.

CyOYMHCTBOM y BOJIOCTSIX 1 IMOTOCTaX 3aiiMaiucs PeICTABHUKN Mic-
IIEBUX KHA31BCHKMX aIMIiHICTpaIliii — BOJOCTENI i MOCATHUKK®, IKi OyIIn

! Be6ep M. VIs6paHHbIe Mpoy3BeieHN : niep. ¢ HeM. / M. Bebep. - M., 1990. - C. 652, 653.

2 Nlus.: Mamyk A. V1. Cyn i cynounncrso na JliBo6epexuiit Ykpaini 8 XVII-XVIII
cromirti (1648-1762) / A. . IMTamryk. - JIbBiB, 1967. - C. 6.

? TuB.: YkpaiHcbke Jep>kaBoTBOpeHHA. CIOBHUK-OBiTHNK / 3a pen. O. M. MupoHeH-
ko. - K., 1997. - C. 157; IOmkoB C. B. O61iecTBeHHO-IONMTIYECKNII CTpoit 1 mpaBo Kues-
cxoro rocyzapctsa / C. B. IOmkos. - M., 1949. - C. 125; Yuctakos O. V. Poccuiickoe 3a-
KOHOZaTenmbcTBO X—-XX BeKOB : B fieBATH ToMax. T. 1 : 3akoHomarTenscTBo Ipesneit Pycn /
O. M. Yuctskos. - M., 1988. - C. 17-18.

* Mus.: I0uxoB C. B. O611ecTBEHHO-IONMUTIIECKIIT CTPOIT 1 ITpaBo KueBckoro rocymap-
crBa/ C. B. IOmxkoB. - M., 1949. - C. 13, 97, 336, 337; YkpaiHcbKe fiep>kaBOTBOpeHH:A. CTIOBHMK-
noBigHMK / 3a pex. O. M. Muporenxo. - K., 1997. — C. 156, 209, 210; CopokuH I1. A. Yenosex.
Husuwmsanys. O6uectso : ep. ¢ aHr. / I1. A. Copokus. — M., 1992. - C. 213, 228.

* Tus.: Koctomapos M. I. Tanepes noprperis: biorpadiuni mapucu / M. 1. Koctoma-
pos. - K., 1993. - C. 52.

¢ Tus.: Trosepuya JI. H. Vicrounyku npasa u cyy, B ipeBHeit Poccum: OnbIThI 10 MCTO-
puu pycckoro rpakpanckoro mpasa / JI. H. [TioBepnya. — CII6., 2004. - C. 177.

7 lus.: Copoxnn I1. A. Yenosexk. [usunnsaums. O6uiectso : mep. ¢ anrt. / I1. A. Co-
pokmH. — M., 1992. - C. 221, 235; FOmxoB C. B. O61jecTBEeHHO-IOMUTUYECKUIT CTPOIL
n npaBo Knesckoro rocymapcrsa / C. B. I0mxos. — M., 1949. - C. 368-370.

8 Tus.: FOmkos C. B. O611ecTBEHHO-TIOIMTUYECKMIT CTPOIi 1 11paBo KuesBckoro rocy-
napctBa / C. B. IOmkoB. — M., 1949. - C. 371, 372.
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CYIISIMH 32 JOPYYEHHSM Ta 32 CyMiCHUIITBOM, a He mpodecioHasamu’.
lonoBHMM 000B’S13KOM /17151 OLIBIIOCTI 3 HUX OyB 3aXHUCT IHTEPECIB KHS3S.
Le Oyno cTpukHEM iX IPaBOCBIIOMOCTI 1 OCHOBHUM BEKTOPOM CIIPSIMY-
BaHHSI COLIaTbHO-TICUXOJIOTIYHUX HaCTaHOB. BoHM Oyiu mpeacTaBHUKaMU
TaK 3BaHOI KH31BCHKO-APYKHUHHOT CYOKYIBTYpH. Y LBOMY COLiaTbHOMY
MPOCTOP1 AOMIHYBaJIO CHJIOBE MHUCICHHS, /I OCHOBHY LKAy LiIHHOCTEH
CKJIaJiaB HEMOPYILIHUH aBTOPUTET (i3NUHOI CHIIM, a MEXaHi3MU CaMOpery-
nsiuii He Oy/nM 4iTKO BUPa)KEHUMH, 1 collialbHe BU3HAHHS B OCHOBHOMY
3anexano Bif ¢izuyHUX 3110HOCTEH. 3BijicH MpaBo (3aXUIIEHUH iHTepec,
a He 3arHy3[aHa BOJIsl) HePiIKO acoliloBaIocs 3 CHIIOI0, a CHJIa OTOTOKHIO-
Bajacsi 3 mpaBoM. Lle cyTT€BO 3BYKyBajo TOPU30HTH MPABOCBIAOMOCTI
BUKOHABIISI CyIOBHX (DYHKIIH, sIKa BiOMBaja XapakTepHi sl paHHbO(heo-
JTAJTBHOT CUCTEMHU KJIACOBI1 YSIBJICHHS PO LIHHOCTI.

J1o TOTO % aKTHBHICTb CTOPiH Y CYAOBOMY TPOLIECI 3yMOBJIIOBANIA ACUB-
HICTB CyIUIi, IKUI HE AOCIIKyBaB I0Ka3iB, 3BKYIOUH 1X BHYTPILIHIO CHITY,
He 00rpyHTOBYBaB BUPOK”. ToMy B yMOBaX, KOJIM 3i3HaHHS 3100yBajoCs He
MEPEKOHAHHSIM, a CTPaxoM Ta TOPTypaMH, B3araii CKJIaJHO BECTH MOBY IIPO
BHYTpilIHe nepexoHanus cyani Kuiscekoi Pyci. He moBoauThcst roBoputu
1 PO HAJISKHUH PIBEHb OCOOUCTICHOTO MPOQECIHOTO MOTEHITATY.

Bukonasui cynosux ¢yHkii ['anuipko-BoanHCHKOro KHs31BCTBA MaIn
Iy>Ke CXOXKi PHCH 1 TUIH MOBEAIHKH 13 cyausmu KuiBeskoi Pyci. [lepenycim
BOHH TEX Oy CyIAsIMU 32 JOPYYEHHSM i CyMiCHUITBOM, OCKIIBKH CY[I
lanuupko-BonnHcbKoTo KHA31BCTBA, sIK 1 ¢y KuiBcbkoi Pyci, He OyB Bia-
OKpEeMJICHHH BiJl KHA31BCHKOT aMiHiCTpallii®.

Opranizanis i QyHKIIOHYBaHHS CYIOBOT CUCTEMHU B YKPAiHCBKUX 3€M-
nsix, ski B XIV c1. Hanexanu JINTOBChKOMY KHS31BCTBY, OyJIH TeX MOIi0-
HUMHE 10 cynounHcTBa KuiBebkoi Pyci®. Ta nanpukinii XV cT. cynoBa

! Tus.: Be6ep M. VI36panHble mpousBefeHnus : mep. ¢ HeM. / M. Bebep. - M., 1990. —
C. 652, 653.

* Tu.: Tonyapenko B. [I. IcTopis sepxaBu i npasa Ykpainn. Axagemiunnii kypc. T. 1/
B. II. Ton4apeHko, A. 1. Poroxus, B. O. PyM’;{HueB, M. M. Crpaxos Ta in. - K., 2000. -
C. 87.

* us.: Tonyapenko B. [I. IcTopis sepxaBu i npasa Ykpainn. Axagemiunmii kypc. T. 1/
B. II. TonuapeHKo, A. 1. Poroxus, B. O. Pym’siueB, M. M. Crpaxos Ta in. - K., 2000. -
C. 119; Munep [I. I1. Odepkn U3 UCTOpUM U IOPUAMIECKOro ObiTa cTapoit Mamopoccun.
Cynpr 3eMckue, rpopckue u nogkomopckue B XVIII Bexe / JI. II. Munnep // Auronoris
ykpaiHcpKoi opyuanyaHoi gymMkn : B 6 T. / peaxor.: FO. C. Illemuryyenko (ronosa) Tain. — T 3 :
IcTopis mep>kaBy Ta paBa YKpaiHU: KO3allbKO-TeTbMaHcbKa jo6a — K., 2003. - C. 88.

* Tus.: OTkypa momen pycckuii ¢y Ot YeraBa kHaA3s Bragumupa CBATOC/IaBOBIYA 10
IIO/THOTO cOOpanus 3akoHoB Poccuiickoit mmmepun // Poc. joctuuys. — 2003. — Ne 31. -
C. 126; Jleontosuy ®. I. Pycpka Ilpaspa i JIutoschknmit Craryt / @. I. JleonToBnd // AHTO-
JIoriA yKpaiHChKOI IopuanyHoi fyMKu : B 6 T. / pepkon.: 10. C. Illemmydenko (ronosa) Ta
in. - T. 2 : Ictopia ep>xaBu i mpasa Ykpainn: Pycepka Ilpaspa. - K., 2002. - C. 179.
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BJIa/1a BEJIMKOTO KHS3s 3HAYHOIO MIpOI0 0OMEKMIacs MOCTIHHO AIF0UUM
opranom «llanamu-Panamuy, 10 ckiiajqy SIKOrO BXOJMIJIM HAWBILIMBOBIIIL
0co0M KHS3IBCTBA: MapIlaoK, KaHIUIep, MiAcKapOiii, reTbMaH, BOEBOA Ta
iHmi. KpiM Toro, Memkanmi mict 3 MarneOyp3bkuM NpaBoM TOYain 00u-
paru marictpar — aJMiHICTpaTUBHHI 1 CYIOBHI OpTaH CaMOBPSyBaHHS,
KW CKJIaAaBCs 3 IBOX KOJIETi — MIChKOI pajad i JaBH. Y MICBKiH pami
CYIISIMHA BUCTYIIANTN OypMICTpH ¥ panri («paifi»), a B JIaBi — JIaBHHUK 13
Bifitamu. Hopmu MarneOyp3pKoro nipaBa A€TaIbHO PETYIIOBAIIN T€, XTO
MOyke OyTH 00paHUM 0 CKJIaJy pajiv, a TAKOK TePMiH TOBHOBAYKEHD UICHIB
MICBKOTO CaMOBPSILyBaHHS, AJISI SIKUX YCTaHOBJIIOBABCSI BIKOBUI LIEH3 — BiJ
25 1o 90 pokiB. OG0B’sI3KOBOI0 YMOBOIO JJIsl KAHIUAATIB 10 paau Oyio
BOJIOAIHHSI HEPYXOMHUM MallHOM y MicTi — «ocinmicth» . Hocii cymoBux
¢yHKUii JINTOBCHKOTO KHA31BCTBA, SIK MPABUIIO, OyJIH 3aMOXHUMH MilLa-
HaMH, a OT SIKUMH MOPaJbHUMH SIKOCTSIMA BOHU BOJIOALIH, OYJIO CIIPaBoOIo
JPYTOPSIHOIO.

3 1569 p. B yKpaiHCBKUX 3eMJISIX OyJI0 3aIPOBaKEHO MOJIBCHKY CYHAOBY
CUCTEMY, sIKa IPYHTYBaJIacsl Ha 3aJIeKHOCTI Cy/Iy BiJ aJMiHICTpalii Ta cTa-
HOBOMY HPHHIIUIT OOYIOBU CyI0BOI cucTeMu’. Terep y KOXKHOMY IMOBITI
Pedi [TocronuToi icHyBaIO TpH CYZIOBI YCTAaHOBH: 36MCBKi, TPOJCHKI I ITi T-
KoMopchKi. Cyuimm B HUX 1TOCaZ0Bi 0co0OM MiciieBO1 afMiHicTparii — Boe-
BOJIM, CTAPOCTH, a TAaKOX 3€MCBKI CYIIi ¥ TiICYAKH. ix oOupanu i3 «Bipn
TOIHUX» 3aKOHHOHAPOPKEHUX, OCBIUCHHUX HUISIXTHYiB-XPUCTHUSH, SIKi MO-
BUHHI Oy/u «3HATH NpaBay, MaTH CepeHil JOCTATOK, OyTH CHIPaBEAINBUMH,
TpaBJMBUMH, TIPHHIIMIIOBUMH, HE KOPUCIUBUMU®. BTiM 11i BUMOTH 3/1€0111b-
LIOTO 3aJUILIAIUCS TOOAKaHHIMU. SIK TPaBUIIo, CyI0BY BIIaay OTPUMYBAIN
3aMOJKHI MiIlIaHH, @ PIBEHb MOPAJILHOTO PO3BUTKY YacTO HE BPaXOBYBaBCs’.
Cepen cy/JiiB IIbOTO TIepioy OyJIH Pi3HI JIFOAM: TaKi, M0 YCBIIOMITFOBAIIN
CBilf MOpanbHHI 1 IpodeciiiHmii 000B 30K 1 BUKOHYBAJIM MOKJIACH] Ha
HUX QYHKIIT, TOKIAIAI0uU BEJMKHIX JTYIIEBHUX 3YCHIIb, & OyIH 1 TaKi, JJist

! Ins.: Toryapenxo B. [I. Icropis gep>xasu i mpaBa Ykpainu. Akagemivamii kypc. T. 1/
B. JI. Tonuapenxo, A. V1. Poroxxun, B. O. Pym’sinnies, M. M. Crpaxos Ta in. - K., 2000. - C. 160,
170; Otkyna nomen pycckuit cyn. Ot Ycrapa kuA3a Bragumupa CATocnaBoBuya 10 MOTHO-
ro cobpaHns 3akoHoB Poccuiickort ummepnu // Poc. roctumms. — 2003. - Ne 31. - C. 115.

* Tu.: Tonyapenko B. [I. IcTopis sepxaBu i npasa Ykpainn. Axagemiunnii kypc. T. 1/
B. [I. TonyapeHko, A. 1. Porosxun, B. O. PyM’HHueB, M. M. Crpaxos Ta in. - K., 2000. - C. 181.

? Tu.: Jleontosuy @. I. Pycpka Ilpaspaa i JIutoschkuit Craryr / ®. I. JleonToBuyY //
AHTONOTiA YKpalHCbKOI IOpUANYHOI yMKM : B 6 T. / penkoi.: fO. C. Illemirydenko (ronmosa)
tain. - T. 2 : IcTopis gepxasu i mpaBa Ykpainu: Pycpka Ilpaspa. - K., 2002. - C. 182.

* us.: Tonvapenko B. [I. IcTopisa sepxasu i npaBa Ykpainn. Axagemiunmii kypc. T. 1/
B. JI. Toruapenko, A. M. Poroxun, B. O. Pym’siriies, M. M. Crpaxos Ta in. - K., 2000. -
C. 170-172.
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SIKUX L TOBHOBaXKeHHs Oynn JuILIe pKkepesoM mpudyTKy. Kpim toro, Ha
nouatky XVII cT. cepen cynoBux ocid maiike He 3aIMIIA€THCS MPECTaB-
HUKIB yKpaiHChKoi 3HATI. [0 THIHO CBigOMa yKpaiHChKA €JTiTa IOCTYIIOBO
3HHKAE, 3ITUBAIOYHCH 13 TIOJTHCHKUMHU MTaHIBHUMH CTaHAMHU, TPHETHYIOUYHNCH
10 ix KynerypH. OTKe, yKpaiHChKY IPaBOBY KYJIBTYpPY TOTO MEPiOy pernpe-
3€HTyBaJIa B OCHOBHOMY JIpiOHA MUISAXTA, SIKA MaJo BILIMBAJIA HA CYIOYHH-
ctBo Peui IMocnonuroi'.

CBoepigHa cymoBa cUCTeMa icHyBaia Ha 3amopixoki. Bona Oyna mosa
MeKaMH TI0JIbCHKO-TUTOBCHKOTO 3aKOHOIABCTBA. BBaxkaeThcest, Mo cyn 3a-
MOPO3bKHX KO3aKiB He OyB BiIOKpEMIICHHH BiJ] KOIIOBOT 1 TAJIAHKOBOT aJI-
MiHicTparii’. OmHak, Ha QyMKY HAayKOBIIiB [HCTHTYTY IepsKaBH i ImpaBa
iM. B. M. Koperskoro HAH Ykpainu, y ko3auoMy caMOBpsITyBaHHI MO>KHA
CIIOCTEpiraTH HassBHICTh IEMOKPAaTUYHUX €JIEMEHTIB KJIACHYHOTO PO3IIOIi-
Iy BJIa/IM: 3aKOHOJ[aBYa — 3aralibHa paja, BAKOHABYa — IeTbMaH, CyJ10Ba —
BilicbKOBHI cymms®. Bifarak 3’sBumacs mocaja BiliCbKOBOTO CYIJIi, KU
oOupascs BilickkoBoto Paioro Ha onuH pik i MaB OyTH JIFOAMHOO KOMITE-
TEHTHOIO Y TIPaBi, YECHO, OCBIYCHOIO, T1IHOIO, 3aCITy:KEHOI, HEeIi103pi-
JIOI0, COBICHOIO, MTOCTIHHOIO Y CIIOBAaX 1 cripaBax. BilicbkoBuii cynust mpu-
cATaBCS PO3TIIANATH CIIpaBU HEYIMEpeKeHo, 0e3 TATAHWHHU, KepyBaTHCs
3aKOHAMH, a Y TUX BUTIQJIKAX, KOJIH «IIPAaBO MOBYAJI0», TOOTO HE PETYITIOBA-
JI0O KOHKPETHUX BIJIHOCHH, — COBICTIO 1 mpeneneHToM. CItiJl MiAKPeCIuTH
sik OesrepeyHuii (PakT piBeHb JOCUTh BUCOKOTO 0COOMCTICHOTO Tpodeciii-
HOTO TIOTEHITiaTy 0araThoX BIHCHKOBHX CYIIIB, SIKi OYIIM OCBIUEHUMHU JTFOIb-
MU, 00pe 3HAIH KO3aIlbKe IPaBO, BOJIOILUIN OararbMa MOBaMH, PUTOPUKOIO
Tomo. Ta Bce K BEKTOP iX COLiaNbHO-TICUXOJIOTIYHUX HACTAHOB YacTO BH-
3HAUaBCsI TUM, IO OUTBLIICTG 13 HUX 32 MOKIUKAHHSAM Oyl paxoBHUMHU BO-
{HaMH, a BXKe MOTIM CYIIIMHU.

[epiox 3 xiamsg X VII o mogarky XX CT. MO3HAYMBCS CTAHOBICHHSM Ta
po3BuTKOM TIpodecii cymi. Y pesynbrari cynoBoi pedopmu 1760-1763 pp. Bin-
Oys10Cs1 BiIME)KYBaHHsI CyI0BUX (pyHKIIiH Bl aamMinicTpaTnBHUX! 1 hopMyBaH-
HS1 HOBOT CHCTEMH 3aTTLHAX CYIIIB — 36MCBHKUX, TPOJICHKHUX Ta T IKOMOPCHKIX.

' OTkyna nomten pyccknii cya. Ot YcraBa kHA3A Bragumupa CBATOCTaBOBIYA [0 11O -
HOro cobpaHusA 3akoHoB Poccmitckoit umnepuu // Poc. roctunusa. - 2003. - Ne 31. -
C. 151-153.

* Tus.: Tonuapenko B. [I. IcTopis sepxasn i npasa Ykpainn. Axagemiunmii kypce. T. 1/
B. JI. Ton4apeHko, A. . Porosxxus, B. O. Pym’staues, M. M. Crpaxos Ta in. - K., 2000. -
C.177,178.

* Ictopisa mepyxaBn i mpaBa Ykpainu : HaBd. moci6. / O. O. IlleByenko, B. O. CamoxBaos,
M. O. lleBuenko, B. I1. Kanemomuanit. - K., 1996. - C. 97-102.

* us.: Mocksud JI. M. Craryc CyAjiB: TeOpeTMYHNUIT Ta HOPiBHAIbHO-IIPAaBOBUIL aHa-
i3 : MoHorpadis / JI. M. Mocksud. — binosepka, 2004. - C. 105.
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ATIensILiiHOO IHCTaHLIEO 1S HUX cTaB | eHepanbHuii BiticbkoBuii cy. CynaiB
HOBOYTBOPEHHUX CY/IiB OOMPAIOTH' 1 10 HUX BHUCYBAIOTHCS KOHKPETHI KBaTi(i-
KaIliiiHi (MalfHOBHH, BIKOBHIA 1 OCBITHIN TIEH3H), MOPaJIbHI Ta MpoQeciiiHi BU-
Mor. Tak, MpeTeHAeHT Ha TI0caxy CyuTi MaB OyTH YeCHUM, KOMITETEHTHUM,
OCBIYECHMM, 3aCTy)KEHHM, CyMIITHHAM, HAPOJDKEHUM Y 3aKOHHOMY IILTIO01,
MPHHIIUIIOBHM, MYIIPHM, TIOMiPKOBAaHUM, «...MaTH JIFOOOB 1 My>KHICTh»?. Xoua
CITiJT 3a3HAYUTH, TIO ¥ JI0 ILOTO B YHIBEepcali Haka3Horo rerbMana [ lomy0oTka
1722 p. Bxe WIUI0Cs Mo TEeBHI 3aralibHi MpaBuIia MO0 3IHCHEHHS CYIISIMU
CBOIX 000B’SI3KiB, 30KpEMa, CYITUTH «...sIK TOTO BUMAarae 3aK0H i HEOOXiTHICTb,
TI0 COBICTI, HEYTIepePKeHO, Oe3 BUMaranb, He «...II"sSTHUM, a TBEPE3UM PO3y-
Mom». Kpim Toro, fesiki MopaiibHi i podeciiiHi BUMOTH JI0 CYAIBCHKOT JTi-
SUTHOCTI BcTaHOBIIOBaa i [HcTpykist rerbmana 1. Amoctona cynam 1730 p.,
a came: Cy[is, KpiM «IIPHPOIHOI 10OpOTH», MaB OyB COBICHMM, PO3YMHHM,
OCBIYEHHM, JI0OOpE 3HATH TPaBO, 100 «...HE TUIBKHU 3a IM0CaJION0, a i 3a crpa-
BaMH HOTO MOKHA OYJI0 BBXKATH 34 CYIUTION.

OO6paHi cyai IpucATaINuCs CYMIIIHHO BUKOHYBATH CBOi 000B’ SI3KH, III0
BH3HAYAIMCS 3aKOHAMH 1 IPAKTHKOIO, CYTUTH Oe3 THIBY, HEHABUCTI, MUJIOC-
Ti, MpHsI3HI, cTpaxy. CBOT pillieHHsI BHHOCUTH, JOTPUMYIOUUCH 3aKOHY, 03
TATAHWHU, BIAMOBIIHO 710 JI0Ka3iB, o0cTaBuH. CyI/s He MIT pO3TIsaaTh
CIIpaBy, JI¢ caM BHCTYIIaB CTOPOHOIO, @ TAKOX CIIPaBY CTOPIH, AKi HOMY MiJI-
MOPSIIKOBYBaJHCs .

Cynni moBuUHHI Oy/d po3B’sA3yBaTH CIIpaBH 0e3 OyIb-AKOi TATAaHWUHU,
y TOPSIIIKY X HaJIXO/KCHHS, KPIM 0COOIMBO BOXKIIMBHUX BUTA KiB. He mpu-
OyTH 710 Ccyay i UM 3aTATTH BUPIIIEHHS CIIPaBH BOHW MOIJIH JIMIIIE 3 TIO-
Ba)KHOT IPUYMHH, HANIPHUKIIAM, Y BUNIAJKYy XBOpPOOHU, YyMH, BiiiHH, TOBEH1
Tomo. BigcyTHicTh cyniB HE MOIVIa TPUBATH OUIBILIE THXKHS 1 4aCTille TPHOX
pasiB Ha pik. 3a HEBUKOHAHHS IIMX YMOB IX Malld KapaTH, X04a JI0 I[bOTO
BIABAJICS PIIKO°,

! Ius.: PapytHaa H. B. Haponnblit cygbs. IIpodeccuonanbHoe MacTepcTBO U HOATO-
toBka / H. B. Pagyrtnas. - M., 1977. - C. 105.

2 InB.: Pagyrnas H. B. Hapopusiit cyabsa. [IpodeccronanpHoe MacTepCTBO 1 IOATO-
toBka / H. B. Pagyrnaa. - M., 1977. — C. 108; Conosbes 3. I0. IIpomtoe Tonkyer Hac
(Ouepku o uctopun ¢unocodpun u kyneryper) / 3. F0. Conosbes. — M., 1991. - C. 239-
240.

* lus.: Jlasapescpkuit A. M. Cyzbl 3eMckue, rpopickue 1 mopkomopckue B XVIII Bexe /
A. M. JlasapeBcbkuii // AHTONOriA yKpaiHChKOI IOPUAMYHOL [YMKN : B 6 T. / peKOII.:
10. C. Illemuryyenko (romosa) ta in. T. 3 : Icropis mepxaBu Ta mpaBa YKpaiHM: KO3allbKO-
rerbMaHcbhbKa goba. — K., 2003. - C. 550, 551.

* Ous.: Pagythas H. B. Haponusiit cynps. [IpodeccnonanbHoe MacTepCTBO 1 IIOATO-
toBka / H. B. Pagytnaa. - M., 1977. - C. 109.

* Tus.: Conosbes . 0. IIpomnoe Tonkyer Hac (Odepkn mo ucropuu duaocopun
n Kynbrypsl) / 9. F0. Comosbes. — M., 1991. - C. 240.
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Crip migkpecauT, mo 0coOUCTiCHUH MpodeciiHui MOTEHITiaN CYIIiB
XVII-XVIII ct. OyB 3HaYHO BHIIOTO PiBHS, HIX y CYIIIB OUIBII paHHIX
nepioziB. e Bike OyimH TIonH OCBideHi Ta BIMBOBI . [x roTyBamm B MoHac-
tupsix Kuepa, Uepnirosa, Jlyneka, ['annua, a 3romoM B yHiBepcuTeTax
JIpBoBa it Kuesa. OmHak BEKTOp CIpSIMYBaHHS iX COLIAIEHO-TICHXOIOTTYHUX
HACTaHOB He OyB JIOCTaTHBO YiTKO chopMoBaHUM. He BCi 3 HUX 1 HE 3aBKIU
MOTJIH TIOCJTiTOBHO BiJICTOIOBATH BipHICTH NIEBHUM 1I€IM, TICPEKOHAHHSM,
MPUHLMIAM, JOTPUMAHHS SIKHX BUMArajio He3aJIeXHOCTi, CMITUBOCTI, BU-
COKOT'O Halpy>KEHHsI BOJIbOBUX, IHTEJIEKTyaJIbHHUX Ta AYXOBHUX CHJI, @ Yac-
TO MaJI¥ erOICTHYHI OpieHTalii xapakrepy. Tak, OKpemi Cy/ii TOro nepioay
BiJIoMi B icTOpii HE SIK BHIATHI IOPHUCTH, a TK 0COOH, SIKi HEHMOBIPHO 3J10-
BXKHUBAJIH CBOIMHU MpodeCciiHUMK MOBHOBXXEHHAMHU?, Opanu xabapi, 3a
JIOTIOMOTOIO JIOHOCIB, HAKJIEITIB Ta IHTPHUT pOOMIIH cO0i Kap epH (3a «ITiCKy» —
CHMBOJI BaJii ['eHepanbHOTO CyIi, sIK 1 38 TeThbMaHChKY OyJaBy, 3aBXK/IH
TOUmMIACS OOPOTHOA), BAHOCHITH HECTIPABEUTHBI BUPOKK®. 3a TAKHX 00CTAaBHH
MOYXKHA TOBOPUTH TIPO MEBHY OCOOMCTICHY «PO3ABOEHICTH» cyauiB. I1poii-
LIOBIIM BCi ma0ili Ko3aubKoi BIaan, BOHU MaiiKe 3aBKIM MOTIIM [IBHIKO
11 00’€KTUBHO OLIIHUTH OOCTAaBUHU CIPABH, aJie B TOH K€ Yac, TParisuiocs,
BHKOPHCTOBYBAIIM TTOCAAY CYAII UISI 0COOMCTOTO 30aradeHHs, Majo BOOITi-
BaJIM 3a «KO3aIbKy cripaBy». Takum unHoM, cynmasam X VII-XVIII ct. Oyma
MpUTaMaHHa [Ty TaHWHA €THYHUX MTOHSTh, OCKUIBKHM TOW MapriHalbHUN CTaH
COLIIOKYJIETYPHOTO PO3JIOMY MK PI3HUMHU HOPMATHBHO-LIIHHICHUMH CHUCTE-
MaMH, B SIKOMY BOHH OIIMHUJIMCS, YaCTO HE 03BOJIAB AOIYIUTHCS 10 BUIIMX
JTyXOBHUX I[IHHOCTEH, @ HABIAKH, MIT TiIIITOBXHYTH Ha IIISIXH BiIXAIEHb —
nedopmanii MopanbHOi 1 mpodeciifHoi CBiJOMOCTI.

[epion XIX — nouarky XX CT. MO3HAYUBCS TUM, IO CKJIAJ CYJJOBOTO
koprycy Pociiichkoi iMrtepii, 10 sikoi Hajexama TepuTopis YKpainu, OyB
JTy’Ke HEOTHOPiTHUM 3a piBHEM 0COOUCTICHOTO MPOoheCciiHOTO MOTEeHITiaTy
i CIIPSIMOBAHOCTI COL[IaIbHO-TICUXOJIOTTYHUX HACTAHOB. 32 CBiAUEHHSIM
BHJIATHOTO topucTa i npaBo3HaBid A. Koni, aeski cynai XIX ct. Mmanu
«...yHIKaJIbHY BUYCHICTh, BEJINKY Kary JIO Mi3HAHH», OyJIM Y€CHUMH, aBTO-

! lus.: PapgytHas H. B. Hapogusiit cynbs. IIpodeccrnonanpHoe MacTepCTBO 1 HOATO-
toBka / H. B. PagyThas. — M., 1977. — C. 55; Ton4apenko B. [I. Ictopia gep>xasu i mpasa
Ykpainn. Akagemiunuii kypc. T. 1/ B. [I. Tonyapenxo, A. 1. Poroxus, B. O. Py™m’saHIeB,
M. M. Crpaxos Ta in. - K., 2000. - C. 277.

* Tus.: JlasapeBcbkuit A. M. Cyzbl 3eMcKie, Tpofckme 1 nogkomopckie B XVIII Bexe /
A. M. JlazapeBcbkuii // AHTONOTiA yKpaiHCHKOI IOPUANYHOL YMKN : B 6 T. / peKOIL.:
10. C. lllemuryyenko (ronosa) ta in. T. 3 : IcTopis Aep>kaBu Ta ImpaBa YKpaiHM: KO3aLbKO-
rerbMaHcbhbKa no6a. — K., 2003. - C. 550.

* Ims.: Papyrnas H. B. Hapopubiit cynba. [IpodeccronanbHOe MacTepCTBO 1 IOATO-
toBka / H. B. Pagyrtnas. - M., 1977. - C. 33.
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PHUTETHUMHU, TOCBITYEHUMH, CAMOCTIHHUMHY B yXBaJICHHI pillleHb, BiIaHU-
MU crpaBi. [H1i %, HaBIIaKy, Majau HaA3BUYAHHO By3bKE CBITOCTIPUHHATTS,
(dbopManbHO 1 OHOOIYHO TAYMAYMIIU 3aKOHH, OyiH Oe3MyIIHUMHU i sKop-
CTOKHMMH Y iX 3aCTOCYBaHHi'.

YkpaiHChKi cyni B mepion 00poThOM 32 BCTAHOBIICHHS JIEP’KaBHOCTI
(1917-1920) Oynu «CymasaMu 3a BUITAIKOM», SIKI YaCTO HE MaJid HisIKOI'O
0CcOo0HCTICHOTO MPOQeCciitHOro MoTeHIiany, OCKIIBKH y PEeBOTIOLIHHOMY
BHpI, KW OXOMHB YKpaiHy micis JItoTHeBoI peBomrollii, cynoBi GpyHKITii
BHUKOHYBAJIM PI3HOMAHITHI YCTaHOBH, 1110 BUHUKAIH CTHUXIHO. [Ipndomy
BH3HAYAJILHOIO PUCOIO CIPSIMYBaHHS COLIaJIbHO-TICUXOIOTIYHUX HACTAHOB
CyIAiB TOTO 4Yacy Oyia HasBHICTh «JIyXy OOpOTHOM», AKa ¥ BU3Ha4Yaa
LIHHICHO-OpIiEHTAIIHY 1 MOTHBAIIHY CEepIIeBUHY iX MPaBOCBIIOMOCTI.

Cxoxa cuTyais croctepiraeTbes i Bigpasy micis JKOBTHEBOI peBOIIIO-
1ii. €IMHOI0 BUMOTOI0, SIKa BUCYBAIacs JI0 CY/IiB, Oyia HasBHICTb PEBO-
JIOIIHOT «ITPaBOCBIIOMICTI», a piBeHb PpodeciiHIX 3HAHB 1 MOPAJIBHOTO
PO3BHUTKY 10 yBaru He OpaBcs®. Cyai HepiIko BUKOHYBAJIU POJIb JIUIIE
CTaTHCTIB, (PIKCYIOYM TOTOBHICTh OOBMHYBAYEHOTO MIATBEPAUTH JIaHI ITiJ]
MPUMYCOM JI0Ka3iB a00 BiJIMOBY BiJI HUX, OCKUIBKH ISl CYy 000B’I3KOBUM
opierTupom Oynu no3uiii ciiggoro HKBC mono KOHKpeTHOT cripaBw.
3 1929 p. cynnero Mmir craru piesgaranid rpomaasanH Y PCP, skuit mocsr
BCTaHOBJICHOT'O 3aKOHOM BiKY 1 OyB uJieHOM maprii. Taka kaapoBa MoJiTuka
npu3Bela J0 TOTO, MO OUIBIIICTh CYAIB OyJIH JTIOJABMU BUIMIAJKOBUMU
B IOpPUCHIPY/ICHIIi1, 00 HE MaJIX FOPUAMYHOI i ITOTOBKH 1 HEOOXiAHOTO PiBHS
MOpajIbHOTro po3BUTKY. Y mepion 3 1960 g0 1980 p. cymai Takok He Oyiu
iHAM(EPEHTHUMH Y CTaBJICHHI 0 IEPKaBHOT MOJITHUKH, a CIPAMYBaHHS iX
COLIIaJIBHO-TICUXOJIOT1YHMX HACTAHOB MaJI0 B OCHOBHOMY COLIIOLICHTPHCT-
CbKHUI BEKTOP.

PiBenb ocobucricHoro npodeciiinoro norenmiany cyaais YPCP He
3aBku OyB HaJEXKHHUM, ajpke TUTbKH 3 1989 p. 0CHOBHOIO BHMOTOIO 70
MPEACTABHUKIB CYIIIBCHKOTO KOPITYCY CTa€ HAsIBHICTh BUIIOT IOPUAHMYHOT
OCBITU. YTiM (paKTUUHO U IO MPUHHATTS UBOTO 3aKOHY, HA CYAJIIBCBKi TO-
ca/ii Bxe 00Hupaicst 0coOM TUTBKH 3 BUIIOKO OCBITOIO, XO4a I1e 1 He 32BN
CTaBaJjo Ha 3aBajli CyTTEBOTO MMOPYIICHHS 3aKOHIB, (HOPMaIbHOTO CTABJICH-
HS 10 PO3MIALY CYIOBUX CIPaB, HOPYLICHHS MIPaB YYaCHUKIB MPOLECY,

! Tus.: Koun A. @. Cobpanne courHeHmit B BocbMu Tomax. T. 1 : VI3 sanmcok cyzne6-
Horo gesrens / A. @. Koan. — M., 1966. - C. 269, 305.

? Mus.: Cnabuenko M. E. CygiBuuirso Ha Ykpaini XVII-XVIII ctonits / M. E. Cra6-
4eHKo // AKafleMidHa ropuinyHa fymKa / 3a 3ar. pef. 0. C. lemmryvenka. — K., 1998. -
C. 9; Mysuuenxo II. 1. Ictopis gepxasu i mpaBa Ykpainu : HaBd. noci6. / I1. TI. MysuueH-
xo. - K., KOO, 1999. - C. 115.
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NOMIJIKOBOT KBasiikaii 3mounHiB Tomio'. [Ipore Ha BinMiHy Bix 6araTtbox
Cy4YacHUX BITUM3HSIHHUX Ta 3apyOi’KHUX JOCIHIIHUKIB MpaBa, siKi Aal0Th
MepeBakHO HeraTHBHI xapakrepucThku cymism CPCP, mu BBaxkaemo, 1o
BiZIOOpaXKeHHsI paJITHCHKUX MPABOBHUX Pealliii TUILKH B TyCTO-YOPHUX TOHAX
€ Tpy6oro mommiakoio®. Tak, y CPCP He Oyio cyoBoOi Biaau, a icHyBajaa
TIIBKH Cy/IOBa CUCTEMA, 1 B TaKii CUTyamii «...TiIIbHICTh KOYKHOTO IOPHCTa
BH3HAYAIACS HOTO MiCIIeM Y 3araibHill cucTeMi 30008’ s13aHb 3 OYIiBHUIITBA
MaiOyTHHOTO KOMYHICTUYHOTO CYCHiIbCTBa» . OJJHAK peTeIbHE BUBYCHHS
CyZOBO{ IPAaKTUKH CBIAYNTH, 110 HABITh Y MeXKaX TOMIIIHBOI )KOPCTOKOI
[IPaBO3acTOCYBAIBLHOT CUCTEMH 0araro pagsiHChKUX Cy[AiB O€3KOPUCIHUBO,
1HKOJIM 3 PU3UKOM I ce0e, BUITYKYBaIH MiJICTaBU W MOMXIMBOCTI JIJIs
yXBaJICHHS JIMCHO CrIpaBeUIMBHX pirieHs*. KpiM Toro, 00pa3 cyai 3mMiHto-
BaBcs NpoTsaroM ycboro icHyBaHHS CPCP, ockiibKH 3MiHIOBaJIHCS €KOHO-
MIYHI, TOJIITUYHI, CYCIIbHI TSHACHIIIT pO3BUTKY. TakuM YUHOM, HEJIOLIIb-
HO TIOPIBHIOBATH PiBEHb 0COOMCTiCHOTO MpodeciiiHOro MmoTeHmiaty Cya,
Hanpukiaa, 30-x pokiB XX ct. 1 cyaai 70—80-x poKiB LbOTO 5K CTOJITTSI, 5K
HEKOPEKTHO MOPIBHIOBATH 1 BEKTOPHICTH iX COLIaIbHO-TICHXOJIOITYHUX Ha-
CTaHOB.

OTtxe, 6e3mepedHuM (PaKTOM € Te, IO B PAISIHCHKIN CydoBiil cucTeMi
Oyno 6araTo TaTAaHOBUTHUX CY/JIIiB, CIIPABKHIX MPOQecioHamiB, IKi Maau
MTOYYTTS Bi/IITOBIAAIFHOCTI 32 JIOJI JIFOIEH, 1 CBOTO mpodeciro He crpuitma-
JIM SIK CITy>K0y — BOHa OyJ1a AJ1s1 HUX MOKJIUKAHHSIM.

Ha mincrasi BucHoBKiB [IpesnaenTa Ykpainu, ronosu BepxosHoro Cymy
VYkpainu, 3BiTiB ronosu Buioi pagu roctuiii, MarepiaiiB yeproBux 3°i3aiB
cyaniB YKpaiHu MOKHa clipoOyBaTH BU3HAYUTH PiBEHb OCOOMCTICHOTO MPO-
(eciifHOTO MOTEeHIIaly 1 BEKTOPHICTh CIPSMYBaHHS COL[iabHO-TICUXO-
JIOTIYHUX HACTAHOB CYJJIIB He3aJe:KHOI YKpaiHu. Y MmpoaHa i30BaHUX Xa-
PaKTEpUCTUKAX 1EThCs SIK PO MO3UTHBHI (IpodecioHanim, ryMaHizMm,
MaTpioTH3M, HEYIEePEIKEHICTh, He3aJIeKHICTh, BUBAKEHICTh TOMIO), TaK
1 Tpo HeraTHuBHI (XabapHUIITBO, HEKOMIIETEHTHICTh, HEAOATICTh, TIEpEeBU-
LIEHHS CIY>KOOBHUX IMOBHOBAXXEHb, YIEPEIKEHICTh, TATAHUHA, 3BEPXHE
CTaBJICHHS JI0 TPOIIECYATbHUX HOPM, CAMOMITYBaHHS, JTIHOII, OalyXiCTh
TOIIO) SIKOCTI MPEJCTaBHUKIB CYI0BOTO Koprycy. JlificHO, HaBITh y CydacHUX

! Ius.: Arpanosckas E. B. [IpaBoBas KynpTypa 1 obecredeHne Mpas TUIHOCTI /
E. B. Arpanosckas. - M., 1988. - C. 118, 119, 121.

? Tus.: Anexcees C. C. dunocodus npasa / C. C. Anekcees. - M., 1999. - C. 160.

* Ous.: 3akomnuctoB A. ®. Cyne6bnas atuka / A. @. 3akomucros. — CII6., 2002. -
C. 6,20-21.

4 TuB.: Ipe6ennkos I. B. FOpupnuna etuka / I. B. Ipe6ennkos, [I. I1. ®ionescpkumit. — K.,
2004. - C. 134.

225



BicHuk N° 1 [64] Ha noyamky meop4ozo wnaxy

CKJaJHUX YMOBax (DyHKIIOHYyBaHHS CyI0BOi BIaau Oararo cyaais (oco-
OJIMBO Ti, SIKI TPUBAJIMIA Yac y IbOMY CTaTyci) MPaLiOI0Th YeCHO, CyMJIIHHO
1 cCaMOBIIIaHO, MAIOTh BUCOKHH PiBeHb 0COOMCTICHOTO MPOQeCiifHOro mo-
TEHIliaTy, YCBIIOMJIFOIOTh BECh TATAp MOKJIAJCHOT HA HUX BIAMOBIAAIbHOT
MPaBO3axMCHOI MiCiT, Xoua, Iepeo0TsHKEeHI pOOOTO0, BOHM YaCOM HE MatOTh
JOCTaTHHOTO Yacy Jisi CaMOBIOCKOHaIeHHsI. OJJHAK OCTaHHIM 9acoM CYJI0-
BUil KOpIyC YKpaiHU ITOTIOBHIOETHCS MOJIOJMMH CYyASIMH, SIKI MAlOTh He-
JOCTaTHIN piBeHb 0COOMCTICHOTO MpodeciifHoro moTeHmiany i, 3a E. ®pom-
MOM, «HENPOJAYKTUBHY PHHKOBY OPI€HTAIIII0» XapaKTepy, CIPSMYBaHHS
COIIaJTbHO-TICHXOJIOTIYHUX HacTaHOB. boio4yoro mpobieMoro cynoBoi cuc-
TEMH He3aJIeKHOI YKPaiHU € HeTIOOAMHOKI (pakTH XabapHULTBA B CYUIIBCHKO-
My KOpHycCi. AJie i 3ayBaXUTH, IO YaCTO XaOAPHUITBO y CYIOYMHCTBI
MPOBOKYIOTh HE Cy0’ €KTUBHI, a 00’ €KTUBHI (aKTOpHU: BEJIMKa TepeBaH-
Ta)KEHICTh KUJIbKICTIO CIIPaB Ta HU3bKa 3ap00iTHA T1aTa, 0COONNBO Y MepIii
I’ SITh POKiB. Takok HEMOOJWHOKMMH € BHIIAKHU, KOJIU CyAJli CTAIOTh 3a-
PYYHUKAMHU «3aMOBIICHHX» CYJIOBHUX PillleHb; BTATYIOTHCS B MAHITYJISAMIT 13
3emJiero; peitepcTsa Toio. IloaiTiyuHi crimm 1 O13HEC-KIIaHU 4acTO BUKO-
PHUCTOBYIOTH CYJIOBY CHCTEMY Y BIACHUX IIJISIX, IO MPHU3BOAMUTH 1O (ak-
THUYHOTO 3POINEHHS MOJTITHKYMY 3 cyaasimMu. KpiM Toro, mpoTHCTOSHHS
MIOJTITUYHUX eJIiT TaTbMY€ MPOBeNeHHs cyaoBoi pedopmu. Ta Bce xk, He-
3Ba)KAIOUM Ha BCi BaJIM 1 HETapa3/ Iy Cy/IOBOI BIIaM B YKpaiHi, Oe3repedHnM
€ Te, 110 BOHA CHOTOJHI MEPEKUBAE TPAHCPOPMAIIIFO CBOTX 0a30BHX IIiH-
HOCTEH y HanpsiMi rymasizarii.

OTke, MOXKEMO JIIITH TaKMX BUCHOBKIB: TIO-TIEpLIE, YKPATHCHKUI CyaIs
B yCi iCTOpUYHI TIepioin MaB BEJIMKY COLiajbHYy 3HAYYyILIiCTh; MO-ApYTe,
IUTaHKa MOPaJIbHUX 1 MPOQECciiHUX BUMOT 0 CY[I Bipasy MiAHIMAEThCS
Ha BHUIIMH PIBEHb Pa30OM i3 3pOCTaHHIM CYCHUIBHHX iJiealliB TYMaHi3My,
CBOOO/H, CITPABEJIUBOCTI; MO-TPETE, B HAYKOBIN JIiTeparypi MmigKpecito-
IOTBCSI TIEPEBAKHO HETaTUBHI SIKOCTI MPEACTaBHUKIB MPaBOCYIIs, 1110, Ha
HAIIl TIOTJISIT, € JIOCHTh MTOBEPXOBUM CY/DKEHHSIM. Y IIUX OIVISIaX «CEKpeT
MOBEAIHKN» KH31B, TeTbMaHIB, IOJIKOBHUKIB, COTHHUKIB Ta 1HIINX OCI0, K1
3MIIHCHIOBAIN CYIOYMHCTBO, YACTO PEAYKIIIOETHCS 10 OJHOMIPHHUX «CTH-
MyIiB-iHTEpeciB». ToMy Cy/ii MUHYIIOTO CTalOTh CXOKUMH Ha «...CIIEHITHUX
MIEPCOHAXIB €MOXU KIACUIM3MY, KOJH KPYTiil BCHOTO JIMIIE KPYTiHd, CKY-
MTUH — HEBUJIIKOBHO 1 IOKAa30BO CKYIHUH, a 3JI0/1iid — 3JIMH Bil HAPOKCH-
Hs 1 10 TpoOy»'. 3 LBOro MPUBOAY HE MOKHA HE 3ayBa)KHTH, 3TaJaBIIH
JIABHIO NIPUKa3Ky, 110 «Hema siroquan 6e3 100pa B cepili, sK HeMa i Takoi,

! Mus.: Conosbes . 0. ITpormnoe Tonkyer Hac (04epku 1o ucropun ¢punocodun u
KynbType). — M. : Tlonutuspar, 1991. - C. 57.
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sika O 30BCiM He Masia B co0i 311a». [IoBHOIO MipOIo 1€ cTOCY€eThCs 0Ci0, sKi
3aiMalIuCs CyJJOYMHCTBOM.

VY cBoiit mpodeciiiHill MiITHFHOCTI CYyI/IS peaizoByBaB CyCIIbHI Bij-
HocuHU. Bin onanoByBaB 1 HaueOTO NMpUBIacHIOBaB co0i Bce Te, o Oyino
CTBOPEHE CYCIIIIbCTBOM, SIK HETaTHBHE, TaK 1 MO3UTHBHE (11€0JI0T14HI, TI0-
JTUYHI, MOPaJIbHI, €CTETUYHI SKOCTi). BracHe, it BEKTOPHICTH COIliaTbHO-
MICUXOJIOTIYHUX HACTaHOB CyAJi (SIK 1 piBeHb Horo ocobucticHoro npode-
CIIfHOTO TIOTEHIIiaTy ) Ha PI3HUX ICTOPUYHUX eTarax Oyia TICHO OB’ s3aHa
3 IPABOBOIO 1 MOPAJIBHOIO KYJIBTYPOIO TOTO CYCIIJIBCTBA, B IKOMY BiH JKUB.
31 3MiHOIO ICTOPHYHHX €I10X Bi0yBajacs 3MiHa CBITOIVISITHUX OPiEHTHPIB
cynui. Tak, Ha 3MiHY peliriiHOMY CBITOOAUEHHIO CYIIl CepPE/IHIX BIKiB MPH-
XOIUTh aHTPOIIOLEHTPUYHA CBITOIVISIAHA MapagurMa, sika Mo3Hauya€eThesl
YTHIIITapHO-IParMaTHYHUMH HiHHICHUMH OPi€HTALisIMU 0COOUCTOCTI.
[Ti3Hire, B paisHChKI YacH, 11 3MiHHMJIA COL[IOIICHTPUYHA HapaaurmMa. Ha
nouarky XXI cT. mocTynoBo HaOMpae CUIM IHAMBIAOLEHTPUYHA [TApaIurya,
B SIKil, 3 OTHOTO OOKY, Ha4eOTO JIFOIMHA BU3HAETHCS HAWBUIIOKO IIHHICTIO,
a 3 IPyroro — BOHA y MPaKTHUYHIH TUIOIUHI TIOYWHAE CIIPUUMATHUCSI SIK Pid
1 BIAIIOBIIHO OIIIHFOBATHCH.

Taxkum ynHOM, cyaas XXI cT. y meBHOMY 3Ha4€HHi € OCIiTOBHUKOM
MPaBHUKIB MUHYJIOTO, X0Ua i JKUBE, i€ 1 MUCIUTh y 30BCIM IHIIHMX COIIi-
aJpHUX Ta eKoOHOMIuHHX yMoBax. 3a C. M. ConoBiiOBHM, THUITOJNOTIYHA
MONiIOHICTP MOPAJILHUX CUTYaliil pOOUTH CYAII0 HAIIOTO Yacy i CyIII0
MUHYJIOTO «BIYHUMH CyYaCHUKAMMY, CTBOPIOE «...JJABHE YaCOBE BiJIHOIIICH-
H$1, KOJIM TIPEJICTABHUK OLTBII PaHHBOI, (2 TOMY, TPUPOTHO, 1 OLITBIIT HaiBHOT)
eMOXHM CYCIIUIBHOTO PO3BUTKY MPOCBILIA€ OUIBLI Mi3HBOTO Jisiyay'. 3Bryai-
HO, IparMaTuy4Hi, NpodeciiiHi CUTyallii He MOJKHA y3arajbHIOBAaTH B 1CTO-
PUYHOMY ACHEKTi: TUIOJIOTi3yBaTH MOXHA TUIBKM CUTYyalii MOPaJbHOTO
BHOOpPY Ta «IIpaBuiia» NYXOBHOTO BM)KMBAHHS B YMOBax MOBaJIbHOTO
Kap’ €pu3My: PO3YMHOTO CaMOOOMEKEHHS, IPOTUCTOSHHS AehopMaliisim
MOpaJbHOI 1 MpodeciiiHOT CBiTOMOCTI, BIIEBHEHOCTI y BIACHUX IHTEIICKTY-
QIBHUX 1 TBOPYUX CHJIAX TOILO.

OTxe, Ha BCIX ICTOPUYHUX €Talax CTAaHOBIICHHS YKPaiHCHKOT TPaBOBOT
cucTeMu e(eKTUBHICTh MPaBOCY/IS MEPEIyCiM 3aeskaia BiJ CrpsiMoBa-
HOCTI COLiaJIbHO-TICUXOJIOT1YHUX HACTAHOB KOYKHOTO KOHKPETHOTO CY/II SIK
LIHHICHO-OPIEHTAI[IHHOI0 1 MOTUBAILIHHOTO sjipa HOro 0CoOOMCTOCTI Ta
PiBHS 0COOHCTICHOTO TIPO(heciHHOTO TOTEHITiaTY.

! Conosbes C. M. Counnenus : B 18 xu. Ku. I1. T. 3-4 : Victropus Poccun ¢ npeBHerimmx
BpemeH / C. M. ConoBbeB. - M., 1988. - C. 4.

227



BicHuk N° 1 [64] Ha noyamky meop4ozo wnaxy

MenuxoBa 0. Cyn u cyabsi B uctopuueckoii peajabHocTu (0T KueBckoii
Pycu u 10 Hammx aHeii)

B crarbe npoBeseH UCTOPUYECKHI aHAIIN3 T'eHe3uca MOpaJIbHBIX U Ipodec-
CHOHAJIbHBIX TpeOOBaHMUH K JESITEIFHOCTH Cy/Iei Ha PasHBIX JTarax HaIllMOHAJb-
HOTO O0IIECTBEHHO-TTOIUTHYECKOTO Pa3BUTHSA, PACCMATPHUBAIOTCS OCOOCHHOCTH
HaIPaBICHHOCTH MX COLUAIBHO-TICHXOJOTHYECKUX YCTAHOBOK (ITOTPEOHOCTH,
LIEHHOCTHU, UHTEPECHI, YOKIEHHS) U JINYHOCTHOTO TPO(ECCHOHAIBLHOTO MOTEH-
nuana (ypoBeHb 3HaHUH, yMEHUI, HABBIKOB, KYJIBTYpa MPAaBOBOIO U STHYECKOTO
MBIIIUIEHUS ).

Knioueswie cnoea: TMIHOCTHBII TPOeCCHOHATBHBIN MOTEHIUAI CY/IbH, KYJIb-
Typa dTHIECKOTO U MPABOBOTO MBIIIUICHHS, HATIPABICHHOCTH COITHATEHO-TICHXOJIO-
THYECKUX YCTAaHOBOK CYIBH.

Melihova Y. Court and judge in historical reality (from Kievan Rus and
to our days)

In the article the attempt of historical analysis of genesis of moral, professional
requirements and activity of judges is done on the different stages of national social
and political development the features of orientation of their social-psychological
settings (necessities, values, interests, persuasions) and personality professional
potential are examined (level of knowledges, abilities, skills, culture of legal and
ethics thought).

Keywords: personality professional potential of judge, culture of ethics and
legal thought and orientation of the social-psychological settings of judge.
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YIK 347.4 O. Ouuuenxo, 3p00yBay Kadenpu LUBiIb-
Horo npasa Nel HamionasbHOro yHiBepcu-
teTy «lOpupnyna akagemia Ykpainu imeHi
Apocnasa Mypgporo»

BB Mopaini Ha 30008’ A3aHHA Y CYy4aCHOMY CBiTi

Tema mamoi crarTi chopMyTbOBaHa TakK, HIONTO MH 3HAEMO, IO TaKe
«MOPAIbY, «3000B’I3aHHSD), TA MAEMO YiTKE YSBICHHS PO «CYyYaCHUH CBIT».
1 3aBnanHs aBTOpA MOJIATAE JIUIIIE B TOMY, III00 BUSIBUTH OCHOBHI HAIIPSIMH Ta
3aKOHOMIPHOCTI BIUTMBY OCHOBHHX MOpaJbHUX 3acaj Ha 3000B’sI3aHHS, BU-
3HAYMTH, SIKUX 3MiH Yy Cy4aCHOMY CBITi 3a3HalOTh MOpallb Ta 3000B’sI3aHHS,
1 SIK caM CyYaCHHUH CBIT BUIVISIAE Y CBITIII BUMOT MOPAJTI.

Hacnpasai ue Bce Tak mpocto. @eHOMEH MOpaJi, 6araro3HavyicTh
IIBOTO MTOHATTS Ta OCHOBHUX MOpaJBLHUX 3acal i iX ocobmuBa poib y cdepi
IIpaBa HE JT03BOJSIOTH MiAIMTH IO PO3IIISAyBaHOT TEMH 3 OJHIET YiTKO BH-
3HaueHoi mo3utiii. KpiMm Toro, cam npaBoBuii iIHCTUTYT 3000B’s13aHHSI, Bpa-
XOBYIOUH HOTO 0araToCTOPOHHICTh, MOCTIHHO mepedyBae i peTelIbHUM
HarJIsJIOM HayKOBI[iB, 3Ba)KalOUM Ha IUIMHHICTh 1 HEBIIUHHUN PO3BUTOK
CYCITUTHHUX TIPOIIECiB. A TOMY HAyKOBI KOHIICTIIIii B MeXaX TaHOTO iHCTH-
TYTy 3a3HaIOTh BiAMOBIIHUX MeTaMopdo3, 1 Lie He MOXKHA 3aJIMILIATH 11032
yBaroro. J[o Toro  MOBHICTIO TpaHC(OpMyBasacs caMa CTPyKTypa cydac-
HOTO cycrinbeTBa Ykpainu. Y pesynbrari posnagy CPCP we mpocto 3mi-
HUJIOCSI MaTepiaJibHE CTAHOBUIIIE JIFOJICH, a i 3MIHUJIUCS PEHTUHTH TIpe-
CTHIKHOCTI TIpodeciii i 3aHATh, KpUTEPii yCcHiXy B KHUTTi, y ciM’1 Ta Ha
poOOTi, MOHATTS MAHOBAHOTO Ta 0A)KAHOTO, 3MIHHUJIACS TAKOXK i€papxis
IiJIeH Ta 3aBaadb. | Ha ChOTOIHI MOYKHA TOBOPUTH TIPO TE, IO IIEH MpoIiec
JIaJICKO HE 3aBEPIICHUH.

[Ipu HamvcaHHI 11i€T CTATTI BUKOPUCTOBYBAJIMCS TIPalli aBTOPIB y Tally-
31 pimocodii: A. A. I'yceitnoBa, O. B. Aprem’eBoi, ®@. Oykysmu Ta iH.

KpiMm Toro, Oyinu BUKOPUCTAHI JIOBIIKOBI BUJaHHSI, CY/I0OBa TPAKTHKA,
iHdopmariitHi pecypcu IHTEpHETY 1 TOBITKOBUX MMPABOBUX CHCTEM.

HopmatuBHO-1IpaBoBYy OCHOBY cTarTi cTaHOBIATH KoncTutyuis Ykpai-
uu, L{uBinsHMA Koneke Ykpainu, [luBinpanit konexc PO, [uBinpHMI KOIEKC
YPCP, iH11i HOpMaTHBHO-IIPABOB1 AKTH.

TeopeTHYHOIO Ta ICTOPUYHOIO OCHOBOIO AaHOI CTATTi CTaIU JI0CIiIKEH-
Ha C. A. IBanosoi, M. I1. Kapesoi, JI. A. Jlynua, /1. 1. JIycnenuka, T. B. Ho-
BuKOBOI, . b. HoBurpkoro, O. A. [Minonpuropu, P. K. Pycunosa, I1. M. Cep-
reiiko, K. I. CxioBcbkoro, C. A. TenwkoBa, B. C. Toncroro, B. M. XBocToBa,
. I'. Xenypiani Ta iH.
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VY poborax 3a3HadeHUX aBTOPIiB OaraTo yBaru NpUIUIIOCS MPpooIeMi
BIJIMBY MOpaJji Ha npaso B uisomy. Ilpu npoMy BHCBiTIEHHS npoOiieMu
BIUIMBY MOpaJii Ha 3000B’s3aHHS, 30KpeMa Ha MOPAJOK HOro BUKOHAHHS,
3aJIMILIAETHCS 1103a YBArolo.

3aBiaHHs, 10 CTABUTH MEPE] COOOI0 aBTOP, MOJISITAE Y TAKOMY: BUSIBH-
TH, Y1 CBOJIIOIIIOHY€ BILUTUB MOpaJli Ha IHCTUTYT 3000B’s13aHHSI y Cy4aCHUX
YMOBaXx, 30KpeMa B YKpaiHi, 32 yMOB p030yl0BH IEMOKPATHYHOTO CYCITiIb-
cTBa i akTuBi3auii npoueciB cBiToBoi iHTerpauii? Kpim Toro, 3poGieno
cnpoly po3TISTHYTH TIpo0IeMy HeoOXiTHOCTI 3aKpiTIeHHs] OCHOBHUX MO-
paTbHUX MPUHITUIIB 8UKOHAHHS 30008 sa3anusa (BUAUTeHO MHOI0. — O. 0.)
Ha 3aKOHOJIAaBYOMY PiBHI. AKTYaJIbHICTh 3a3HAaYEHUX MTUTAaHb HA IOCTPAJISIH-
ChKOMY TIPOCTOP1 BUKJIMKaHA 1 TUM, 1110 kpainu CH/] akTHBHO BUXO/ATH Ha
MDKHApOAHHUHA PUHOK, /i€ HaJIe)KHE BUKOHAHHS 3000B’513aHb € BAaTOMUM
ITOKa3HUKOM BiJIIMTOBIHOCTI CBITOBUM CTaHJIapTaM.

MeTo/10710Ti9Hy OCHOBY ITi€] CTATTI CKJIAIN 3araIbHOHAYKOBI 1 COIIiab-
HO-IOPUAUIHI METOIH, Y TOMY YHCJII METOIH TiaJeKTHKH, (POpMaIbHOT
JIOT1KH, CUCTEMHHH, TIOPIBHSUTBHO-TTPABOBHI Ta iCTOPHYHHI. 30Kpema, ic-
TOPUYHHUIA METOJI BUKOPHCTOBYETHCSI aBTOPOM 13 METOIO JOCIIiIKESHHS
TEH/ICHLIH 3aCTOCYBaHHs MOPaJbHUX OCHOB CYCHIJILCTBA MPU BUKOHAHHI
3000B’s13aHb B YKpaiHi. BukopucTanHs x NOPiBHSUIBHOTO METOAY JA03BOJISIE
MIPOBECTH BiAMOBITHI Mapaieni MiXK 0COOIUBOCTSIMH TPABOBOTO PETYITIO-
BaHHsI [IEBHUX NIPABOBIAHOCHUH Y 3aKOHOAABCTBAX PI3HUX KPaiH.

Besnepeuto, chepa BUKOPUCTAHHS MOPAJIbHUX KPUTEPIIB ITPH 3aCTOCYBAHHI
LMBLTHHO-NIPABOBHX HOPM € 3HAYHO BYKYOFO TIOPIBHSHO, HAMPHKIIAT, 13 KpHMi-
HaJIbHUM TIPaBOM, TIPOTE 1 B MBLIGHUX CIPaBaX MUTAHHS MOPAJILHOCTI, MOPaJlb-
HOTO BUIVISTY CTOPiH MOKYTB OyTH 1 4acTo OyBarOTh HA[3BUYAIHO TOCTPHMU' .

VY cydacHOMY CBITI CHIOCTEPIra€ThCst 3pOCTAIOYHI IHTEPEC 0 MOPATI.
IcHye mpuHaiiMHI ABi 10JATKOBI 00CTaBHHH, KOTPI MOSICHIOIOTE 3aIliKaBJICH-
HSI MOPAJITIO THX, XTO ()aKTHYHO PO3MIPKOBYE HaJI TPaBOBUMH ITPOOJIEMaMH,
30KpeMa CTOCOBHO NpoOieMy BUKOHaHHs 30008’ si3aHHs. [lo-mepie, e
3MiHa peajJbHUX MEXaHi3MiB (yHKIIIOHYBaHHsSI MOpPaji B CYyCHUIBCTBI; MO-
Jpyre, Mae Micle TeHJCHLIs 1O HOPMAaTHUBHO-IIPABOBOTO 3aKPIlJICHHS 3a-
JISKHOCTI TPAaBOBO] OL[IHKM BUKOHAHHS 3000B’13aHHS BiJl MOPAJIbHUX 3acal.
OcTraHHIO HA MDKHAPOIHOMY PiBHI MOJKHA BIJICTEKUTH Ha MPUKIAL TO-
noxeHb [IpuHIHITB MIKHAPOJAHUX KoMepliiHuX jnoroopis (ITpuHImmm
YHIJZIPYA). 3okpema, 3rigHo 3i ¢1. 1.7 [IpuHOHMIIB KOXHA CTOPOHA
3000B’s13aHa iSTH Y BiIIOBIAHOCTI 3 MPUUHATUMH Ha MPAKTUL MI>KHAPOJ-
HO1 TOPriBIIi JOOPOCOBICHICTIO Ta YECHOIO AIOBOIO MPAKTUKOI0. CTOpOHU

! Kapesa M. I1. ITpaBo u HpaBCTBEHHOCTD B conmanuctideckom obmectse / M. I1. Ka-
peBa. - M., 1951. - C. 132.
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He BIpaBi BUKIOUaT abo 0OMeXyBaTH 11ei 000B’30K. Y Pi3HUX IlaBax
[TpuHumniB Mae micue 0araTo NOJIOKEHb, KOTP1 BCTAHOBIIOIOTH MPSIMO 200
OII0CEPEIKOBAHO 3aCTOCYBAHHS IPUHIUITY JOOPOCOBICHOCTI Ta YECHOT [Ii-
soBoi npakTuku'. L{e o3Hayae, 1110 700POCOBICHICTh Ta YE€CHA 1I0BA ITPaK-
THKa MOXYTh PO3IVISIIATHCS SIK OJ{HA 3 OCHOBOIIOJIOKHUX i7IeH, 10 3aKia-
neni y [Ipuanunax. HaBiTh 3a BiACyTHOCTI cliemiallbHUX MOJ0XKEHB
y llpuHnmnax moBeniHKa CTOPIH YIPOIOBXK YChOTO iCHYBaHHS JOTOBOPY,
BKJIFOYAFOYH 1 TIPOIIEC TPOBECHHS NIEPErOBOPIB, IIOBUHHI Bi/ITOBIAATH J10-
OpocoBicHOCTI 1 YecHil minoBiN mpaktui. | xoua 3a3naveni [IpuHunu
YHI/IPYA He € akTOM 3aKOHOJAaBCTBA, 00OB’I3KOBUM JIO 3aCTOCYBaHHS,
a JIMIIe JOKyMEHTOM, 1110 MiCTHTh 3BHYai JIIJIOBOr0 000POTY 1 Ma€ PEKOMEH-
JaniiHui XapakTep, CyIH BCE K MOXKYTb IPUHHSATH iX 10 yBaru JUIst OiIbII
MPaBUIBHOTO PO3YMIHHS 1 3aCTOCYBaHHSI HOPM HAIliOHAJIBLHOTO MpaBa.

Ha nymky I1. M. Cepreiixo, /1. I. XemypiaHi, 38epHEHHS 10 MOPaJILHUX
HOPM HEOOXiZHE B TUX BMIIAJIKaX, KOJM HOPMH IpaBa BCTAHOBIIOIOTbH J10-
BOJII 3arajbHe MPABHUIIO 1 CTICIiaBHO 3aJTUIIAIOTEH IPOCTIP AJIT HOPM MO-
PabHOCTI 3 METOIO JICTAILHOTO 3’ SICYBaHHS HOTO BUMOT?.

P. K. PycHHOB HOTPUMYETHCS 1HIIIOT TOYKH 30PY, 3T1THO 3 KO0 BHKO-
PHUCTaHHSI MOpPaJbHUX HOPM IPHU 3aCTOCYBAaHHI HOPM NpaBa B OIHUX BH-
najgkax Mae 00OB’SI3KOBHM, y IHIIMX — (DaKyIbTaTUBHUM (MOXKIMBUH,
He0O0OB SI3KOBHH, JOMOMIXHUI) XapakTep. Hopma mpaBa Bumarae
000B’I3KOBOTO BUKOPUCTAHHS MOPATEHUX HOPM TOJI, KOJIM BOHA HE MOXKE
OyTH MpaBWIBHO 3acTOCOBaHa 0e3 3BepHEHHs 10 HUX. DakynbTaTUBHUIMA
XapakTep BUKOPUCTaHHS MOPAJIbHUX HOPM Y TPOIEC] 3aCTOCYBAHHS HOPM
MpaBa CIOCTEPIraeThbes y BUMAIKaX, KOJIM HOPMa MpaBa MPaBUIIbHO 110 CYTi
Ta 110 (HopMi 3aCTOCOBY€ETHCSI O€3 JONMIOMOT'H MOPaJIbHUX HOPM, IIPOTE Ipa-
BO3aCTOCOBYMI OPraH 3a SKHXOCh NPUYUH BBAXKAE IOLIIBHUM Ta MOXKIIMBAM
BHUKOPHMCTOBYBATH i HOPMH MOpairi’.

Ha nymky B. C. Tonctoro, cropoHn 3000B’s13aHi paBuiiaMi MopaJti
JIUIIIE TOJI, KOJIU B CAMOMY 3aKOHI a00 1HJIMBilyaJIbHOMY aKTi HEMae Jio-
CTaTHIX BKa3iBOK i3 IOr0 MUTaHHsA. 3 iHIIOr0 OOKY, MOpaibHi MpaBuia
3aCTOCOBYIOTHCS HE TIIBKHM 32 HASIBHOCTI BiAMOBIHOTO MOCHUJIAHHS B Till Un
1HIIIH HOpMi TpaBa. Xo4a KOHKPETHI CTATTi 3aKOHIB Y OLIBIIOCTI BUIA/IKIB

! luB., Hanpukag, ct. 2.4(2)(b); 2.15; 2.16; 2.18; 2.20; 3.5; 3.8; 3.10; 4.1(2); 4.6; 4.8; 5.2;
5.3;6.1.3; 6.1.5; 6.1.16(2); 6.1.17(1); 6.2.3(3)(4); 7.1.2; 7.1.6; 7.1.7; 7.2.2(b)(c); 7.4.8 1 7.4.13.

? Cepreiiko I1. H. Bsanmoneiictye mpasa 1 HpaBcTBeHHocTH / I1. H. Cepreiiko // Cos.
TOCYAApCTBO 1 1paBo. — 1963. — Ne 8. — C. 25; Xerrypuanu /1. I. 3HaueHe MOPaTbHBIX HOPM
TIpy IpUMeHeHNM HopM rpakaanckoro npasa / JI. I. Xenrypuann // IlpaBosenienne. — 1982. -
Ne 5. - C. 66-71.

* Pycunos P. K. Vicrionb3oBaHye HOpM HpaBCTBEHHOCTH NPV IIPUMEHEHMY HOPM IIpaBa :
aBroped. guc. ... KaHp. Iopuf. Hayk / P. K. Pycunos. - CBepmmosck, 1967. - C. 7-6.
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HE MICTATh NPUIKCIB MOPai, JOCTaTHBOIO € HASBHICTH 3arajlbHOI HOPMHU
PO 3aCTOCYBAHHS MOPAIBHUX 3acajl CYCIiIbcTBa .

V¥ 3B’s13Ky 3 uuM Bapto 3rajgatu B. M. XBocToBa, siIKuii 3ayBa)kyBaB, 11O
MOpaJib iH/IMBIyalli3ye KOKeH BAMHOK; BOHA HE OB’ si3aHa TBEPIMMH HOpMa-
MH 1 3/1IHCHIOE OIIIHKY KOYKHOTO KOHKPETHOTO TIOJIO’KEHHS 13 3aralbHOT TOUKA
30py eTUYHOTO ieany. Och 4OMy MOXKIIMBI TaK 3BaHi KOH(ITIKTH MK TIPaBOM
1 MopauTio. IHOmI Te, TII0 3a00POHEHO 3aTraJIbHOI HOPMOTO TIPaBa, BUSIBIISETh-
Csl TO3BOJICHMM MOPAJUTIO Yepe3 0COOIMBOCTI KOHKPETHOTO BUTAAKY; IIE
YacTille [IpaBo, OOMEKyIOUHUCh MiHIMyMOM BiZTHOCHH Y CBOEMY HOPMYBAHHI,
HE 3a00pOHSIE 1 3aMIIae TO3BOJICHUM Te, 10 3a00poHsIE MOpaih. Taki KOH-
(hrrikTe HEeMHUHYY1. BoHN He cynepedyars TOMy MOJIOKEHHIO, 10 TIPaBo 1 MO-
paltb — COIO3HUKH, SIKi KPOKYIOTH JI0 3arajlbHOi MeTH. Po3MexyBaHHsI ITpaBa
Ta MOpaJIi € BEIbMH I[IHHAM TIPOILYKTOM KYJIETYPHOTO PO3BHUTKY. e — cBoro
POy PO3MLT Tpalli, B Kl i 00IacTi HOPM B3a€MHO TIOTIOBHIOIOTH 1 MiATPH-
MYIOTh OJIHa OJIHY; € C(epH, B Ki IPaBO HE TOBUHHE BTPYYATHCS 1 KOTPi BOHO
TTOBMHHE HaJIaBaTH MopaJti. Jle JexuTh 115 Mexa, — I1e MMUTaHHS JTAaHO1 eTTOXU
1 JaHux oOcTaBrH. Mexka 114 B icTOpii IepecyBaeThes, 1 paBUIIbHE 11 BCTAHOB-
JIEHHS € OJHUM i3 HAHBaKJIMBIIINX i CKIIAIHNX 3aBIAHb ITOJITHKH IpaBa’.

Ha miif momsi, ypaxyBaHHsI MOPaJIBHUX 3aCa/T Y TIPaBO3aCTOCOBHIH ITPAKTH-
11l B3araji i y BUIAIKy BUKOHAHHS ITUBUTHHO-TIPABOBUX 00OB’SI3KIB 30KpeMa
000B’s13K0Be y Oy/b-sIKOMY BHIIAJIKY. JIFoarHa 32K/ TOBUHHA KEPYBaTHCS
HOpMaMH MOpaJti. Y JIesKHX BHITAIKaX 0OCTAaBHHU CKIIAAIOThCS TaK, IO 3a-
CTOCYBaHHS MOPaJIbHUX HOPM, Oe3repedHo, HeoOXiHe I TOTO, 00 MeBHA
IIpaBoOBa HOpMa HaOyIla Bi/IMOBITHOTO IIHHICHOTO 3a0apBiieHHs. Y TakoMy pasi
rorpeda B 3aCTOCYBaHHI MOPAILHUX 3aCa]l € HACTUIBKH OYEBHITHOIO, 1110 3aKOHO-
JIaBellb PaHO UM Ti3HO 3/IHCHIOE 1X MpsIMe 3aKPIIJIeHHsI Y PaBOBUX HOPMaXx.

Tak, mpu Bu3Ha49eHH] 000B’13KiB Ha0yBada 3a JOrOBOPOM JOBIYHOTO YTPH-
MaHHS (TomIsTy) 4. 2 cT. 749 LuBineHOTO KOZEKCY YKpaiHu nepen0adacThes,
110 SKIo 000B’s13KM HaOyBadya He OyJIr KOHKPETHO BHU3HA4EHi a0o y pasi BU-
HUKHEHHS MTOTPeOH 320€3IIeUrTH Bi 9y KyBada iHIITMMHI BHIaMHU MaTepiaibHO-
ro 3a0e3MeueHHs Ta OISy, CITIip Ma€ BUPIIITYBATHUCS 8i0N0BIOHO 00 3acad
cnpageonusocmi ma posymuocmi (Bunineno muoto. — O. O.). Ilonepenniit
IMusineruit komekc YPCP 1963 p. noxibHOT HOpMH HE MICTHB?.

! Toncroit B. C. IlonsaTne Hajexaiero ucrnondenus obsasarenncts / B. C. Toncro //
ITpaBosepenne. - 1971. - Ne 3. - C. 75.

2 XBocros B. M. Obmas teopus mpasa. neMeHTapHbIi o4epk / B. M. XBocTos. - M.,
1905. - C. 70-71.

Y 3p’a3Ky 3 num popeuno sragatu Opencica Pykyamy, Akuit y cBoemy «Bemkomy
PO3pyBi» CTBepIKyBaB: «Buc/iB “He MOXHA NPUIIMICATU MOPaJIb » € IIPABUILHUM TilMbKN
YACTKOBO: Jiep)KaBa He MOXKe IIPUMYCUTY iHAMBiJiB JOTPUMYBATUCA HOPM, KOTPi Ay Th
yPO3pi3 i3 BaX/IMBUMM NIPUPOSHUMY IHCTMHKTaMu abo iHTepecamu, aje BoHa Moxe (i po-
6utsb 11e) popmysaty HebOpMaNTbHI HOPMI».
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B iHmumx Bunaakax HeoOXiJHICTh 3aCTOCYBaHHS MOPAJIbHUX 3acajl He
€ HACTUIbKH OYCBHUJIHOIO, aJie IIe He O3Ha4Yae, 110 X He TpeOa BpaxoByBaTH,
aJpKe TX HEeBJIOBMMA MPUCYTHICTh 3aBXK/IU € 3alOPYKOK MPABUIILHOTO 3a-
CTOCYBaHHSI HOPM IIpaga.

Hanpuxnan, Bummii rocionapchkuii cyq Ykpainu y mOCTaHOBI Bij
16 s 2003 p. y cipasi Ne 11/3903 3actocyBaB 3acanm 100pocoBiCHOC-
Ti JIO CTIOPY, 110 BUHUK i3 TOTOBOPY TIPO CHUTBHY HisSTHHICTB.

SIk BOawaeThes i3 marepianiB cpaBu, TOB «A» (mmo3uBaa) Ta TOB «B»
(BimmoBigay) yKiraiu AOTOBIp MPO CYMICHY AiSIBHICTH, BiAMOBIIHO 10
SIKOTO 3000B’SI3aJIHCS IUISIXOM 00’ € THaHHS KOIITiB, MaTepiallbHUX PECYPCiB
CHUIBHO JISITH JUISL OCSITHEHHS 3arajibHUX TOCMOJapChKoi Ta (iHaHCOBOT
IiJIeH, 30KpeMa CTBOPUTH TOPrOBO-BHPOOHUYMH KoMIUTeke. OTHAK BiaIo-
BiJlau Hajami 0e3 MOrO/KSHHS 3 MO3UBAYEeM YKJIaB JIOTOBIp OPEH/IH, BIJIIIO-
BiJTHO JI0 YMOB SIKOTO II€PE/IaB Y TAMYACOBE IJIATHE KOPUCTYBAHHS HEXKHUTIIO-
BE MPUMIIICHHS, SIKE TIO3UBa4YEM OYII0 Iepe/iaHe Bi/IIOBIIady B EKCILTyaTaIlito
JUTSL 3/1IHCHEHHS CyMICHOT JTiSUTBHOCTI.

Cyau nonepeaHix iHCTaHIIN IR BUCHOBKY MIPO T€, IO MO3MBaY
BTpaTWB JIOBIpY /IO BiAMOBIZ[a4a K y4aCHHUKA CIUTHHOT AisUTPHOCTI Ta iHTEpeC
Y IOCSITHEHHI €TMHOI (3araJIbHO1) METH, SIKy CTOPOHH CTaBHJIN TIepeI COOO0T0,
YKJIaJaf04H JIOTOBIp TIPO CYMICHY JISUTBHICTB. Y Pe3yJbTari CyIH 3a/10BOJTb-
HWJIA TI030B, JIOTOBIp po3ipBaiiu. Bummii rocriogapchKkuii cyn Ykpainu 3a-
JIUIIUB 111 PIIIEHHS B CHJT1, 3a3HAYMBIIIH, 10 IOTOBIp TIPO CyMICHY HisTbHICTb
3a CBOIM 3MiCTOM € YTOJIOI0, YYACHUKH SKOI MAIOTh €IMHY METY, 3/1iHCHIOIOTh
i, 1K1 He0OX1AH1 BUKIIOYHO IS JOCSATHEHHS IIOCTABIEHOI METH. 3a CBOCIO
MPUPOIOI0 TAKUI JIOTOBIP € AOBIPUYOIO YTOIO0I0, OCKIIBKH BITHOCHHH MIXK
CTOPOHAMHM TPYHTYIOThCS Ha B3a€MHIM JIOBIpI, YYaCHUKHU BBIPSIFOTH OJ{HE
OJIHOMY CBO€ MalHO, SIKE 33 B3aEMHOIO 3r0JI0F0 TTIOBUHHO BUKOPHCTOBYBATH-
CsI BUKJTFOYHO JIJIsI IOCSATHEHHS MTOCTABIEHOI METH Ha OJ1aro BCiX y4acHHUKIB!.

VY naHomy BHIIQJIKy came 3aCTOCYBaHHS MOPaJIbHIX HOPM JIaJio 3Mory Bu-
IIOMY TOCTIOIAPCHKOMY Cyy YKpaiHi BU3HAUYUTH JIOTOBIP, TIIOJO SIKOTO BUHUK
CIIip, K TOBIPYMH TIPABOYHH 1 JIATH BUCHOBKY TIPO T€, IO JKOIHA CTOPOHA HE
Mae TIpaBa 30araqyBaTrcs 3a paxyHOK iHIoi ctoporu (ct. 22 LK Ykpainn).

UwnHHe 1MBIIbHE 3aKOHOIABCTBO YKpaiHM mependadac, 1mo 30008’ s;3aHHs
Ma€ BUKOHYBATHCS HAJISKHAM YWHOM BiJIIIOBITHO JI0 YMOB JIOTOBOPY Ta BUMOT
LuBiTHHOTO KOJIEKCY YKpaiHH, IHIIUX aKTiB IIMBUTEHOTO 3aKOHOJIABCTBA, a 3a
BIZICYyTHOCTI TaKUX YMOB Ta BUMOT — BiJITIOBIJTHO JIO 3BHYAiB JIJIOBOTO 000-
pOTYy a00 THIIIMX BUMOT, 110 3BUYAHO cTaBisiThes (CT. 526 LK Yipainn).

! TTocranosa BI'CY Bip 16 mumnua 2003 y cipasi Ne 11/3903 // BicH. rocnon. cyno4umH-
cTBa. — 2004. — Ne 1. — C. 283-284.
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Lo crocyeTbest CTaBIEHHS 3aKOHOMABI JI0 MOPAITBHOTO ACTIEKTY BHUKO-
HaHHS 3000B’s13aHHS, TO B JJAHOMY BHUIIJIKy BAPTO 3BEPHYTH yBary Ha IOJIO-
sxenHs cT. 5 LIK YPCP 1963 p., BIAMOBIIHO JI0 SIKOTO npu 30itiCHEHHI npae
i BUKOHAHHI 0008 S13Ki6 2POMAOAHY | OPeaHi3ayii NOBUHHI 000epPIHC)BAMUCS
3AKOHI8, NOBAICAMU NPABUIA COYIATICIMUYHO20 CRIBHCUIMINS T MOPAIbHI NPUH-
yunu cycninbcmaa, wjo dompumye komynizm (Buaiieao Mmuoro. — O. O.).

[TopisasHOo 3 LIK YPCP 1963 p., hopmymroroun nonoxerss [IK Yipa-
THHM, 3aKOHOJIABEIb MITIHIIOB O TTPOOIEMH BU3HAYECHHS OCHOBHHUX 3acal
BHKOHAHHS ITUBLTHHOTO 3000B’I3aHHS iHAKIIIE.

VY LK Vkpainu okpeMHMH CTATTAMH IepeadaveHi 3arajibHi 3acanu
3MIIACHEHHS IMBUTLHUX MIPAaB Ta BUKOHAHHS IUBIIHLHUX 000B’s3KiB. BHko-
HaHHS 000B’SI3KIB Ta 3MiIHCHEHHS MPaB B3a€MOIIOB’sI3aHi OHE 3 OJHUM:
HEBUKOHAHHS OJIHUX aBTOMaTHYHO 3YMOBJIIOE ITOPYIICHHS 1HIIUX.

Tak, pu 37iiiCHEHHI UBUTFHHUX MTPaB 0c00a MOBUHHA TOACPIKYBATHCS
MOpaJbHHX 3acaj cycriiberBa (4. 4 cr. 13 1K Ykpainu). o x crocyeTs-
Cs1 BUKOHAHHS 000B’SI3KiB, TO 3aKOH BCTAHOBITIOE TaKi TOJIOBHI BUMOI'H:

1) uBiNBbHI 000B’I3KM BUKOHYIOTHCS B MEKaX, YCTAaHOBJICHUX JOTOBO-
poM abo aKTOM IMBUTFHOTO 3aKOHO/IABCTBA;

2) ocoba He MOXe OyTH MpUMYIIEHA M0 Miif, BANHECHHS SKUX HE
€ 000B’I3KOBUM JIJ151 HET;

3) BUKOHAHHS IIMUBITEHUX 000B’SI3KiB 3a0€3MEeUyEThCS 3aC00aMHU 320X0-
YEeHHS Ta BiJOBIANBHICTIO, SIKi BCTAHOBJIEHI IOTOBOPOM 200 aKTaMH ITH-
BUTLHOTO 3aKOHOJIABCTBA;

4) ocoba Moxxe OyTH 3BUTbHEHA BiJ IIUBIILHOTO 000B’sI3Ky a0bo #oro
BHUKOHAHHS Y BUIQ/IKaX, BCTAHOBJICHUX JIOTOBOPOM 200 aKTaMH IMBIILHO-
r'0 3aKOHOJJABCTBA.

Tox sIKIIO paHille Mpu BUKOHAHHI 000B’s13KiB HEOOX11HO OyIo moBa-
YKaTH TIpaBHJIa COLIaTiCTUYHOTO CIIBXKUTTS 1 MOPaJIbHI PUHIIAIIH CYCIIiTb-
CTBa, 1110 IOTPUMY€E KOMYHI3M, TO Ha Cy4aCHOMY €Talli TAKOI'O [IPUITUCY, SIK
JTOTPUMAaHHS MOPAJBHUX 3acal MPH BUKOHAHHI 3000B’s13aHb, L{UBLTEHIM
KOZIeKCOM YKpaiHu He TependadeHo. Mae Miciie JUIIe MpaBmiIo mpo Heod-
X1THICTh AO/EpKaHHSI MOPAIBHUX 3acajl CyCITiJILCTBA MPH 3MIHCHEHH] ITH-
BinbHUX TIpaB. HatomicTts y cT. 509 LIK Yipaian BkasyeTbes, Mo 30006 sA3aHHS
NOBUHHO TPYHMYBAMUCS HA 3ACA0dX 000POCOBICHOCMI, pO3yMHOCIMI ma
cnpasednusocmi (BugiieHo MHOKO. — (. O.), a 3 TIOTO 32 JIOTIKOI0 pedeit
CITIJTy€, 110 1 BUKOHAHHS 3000B’sI3aHHS IPYHTYETHCS HA TUX CaMEX 3acajiax.

Cepen 3arainpHUX 3acaji IUBLUILHOTO 3akoHOmaBcTRa CT. 3 LK Ykpainu 3a-
3Ha4a€ CIpaBeAIMBICTb, J00POCOBICHICTE Ta po3yMHicTh. [Ipu pomy 1. 8 LIK
VYkpainu nepeadadaeThes, SKIIO [MBLIBHI BIJTHOCHHU HE BPETYJIbOBAHI ITMM
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Konekcom, iHIIMMM aKTaMK IUBUILHOTO 3aKOHOABCTBA 200 I0TOBOPOM, BOHU
PETYIIOIOTHCS THMH IPABOBUMH HOpMaMH 1IbOro Koziekcy, iHINMX akTiB -
BUTLHOTO 3aKOHOJABCTBA, II0 PETYITIOIOTH MOMIOHI 32 3MiCTOM IIUBIIBHI Bil-
HOCHHH (2HAJIOTis 3aKOHY). Y pa3i HEeMOKIIMBOCTI BUKOPUCTATH aHAJIOTIIO 3a-
KOHY JUIsl PETY/IFOBaHHS [IMBUTLHUX BIITHOCHH BOHU PETYJIFOKOTHCS BiIIOBIIHO
JI0 3arajibHUX 3acajl [IMBUILHOTO 3aKOHO/IABCTBA (aHAJIOTIS TIPaBa).

Sk maronomrye /1. Jlycriennk, HoBuii LluBinpHMI Kogeke YKpaiHu Bill-
PI3HSIETHCS BiJ «CTAPOrO» IMBIIBHOTO 3aKOHOMABCTBA IMUPOKKM BUKOPHC-
TaHHSM TEPMIiHIB «PO3YMHICTBY, «I0OPOCOBICHICTBY» Ta «CIPABEAIUBICTDY,
amke y LIK YPCP 1963 p. 3a3nauasnocs juiie npo 100poCOBICHOTO Ha0yBa-
ga Ta 1oopocosicHoro BiacHuKa. [TorsTTs po3ymuocti y LIK YPCP 1963 p.
B3araji He BKHBAJIOCH'.

3ayBa)KMMO, L0 BU3HAYEHHS TPUHLMITB JOOPOCOBICHOCTI, CIPaBEJIMBOC-
Ti Ta PO3YMHOCTI SIK 3araJIbHUX 3aca/l IIMBUIHLHOTO 3aKOHOIABCTBA HE 3aMiHsIE
THM CaMUM TPSIMOTO 3aKPITJICHHS] 3aKOHOM BUMOT IIOJIO 1X JIOTPUMAaHHS [TPU
BUKOHAHHI 3000B’I3aHHsI, TM Mave X 3aKoHoaBue Bu3HadeHHs1. Toit (axr, mo
3aKOH nependauynB HEOOX1AHICTh 3aCTOCYBAaHHS MOPalbHHUX 3acai 10
3000B’s13aHHS1, € BATOMUM IIOKA3HHUKOM TOT0, HACKIJIBKH BaYKIIMBUM Ha CHOTOJI-
Hi € BpaXyBaHHS MOPAJFHUX BUMOT Y 3000B’s3aIbHUX BigHOCHHAX. [IpoTe
3aJTMIIAETHCS HEBU3HAYCHOIO Ta MOTPEOYe MOAATBIINX TOCIIKEHB PodiemMa
BU3HAYEHHS BIUIMBY MOPAJILHUX 3acaj Ha caMme 3000B’s13aHHA. MaeThCsl Ha
yBa3i HeOOXiTHICTb 3’ICyBaHHs, Ha SIKi caMe acTIeKTH UM CKIIaJI0Bi 3000B’13aHHS
TIOBHMHHI BIUTMBATHA MOPaJIbHI 3aCajIM Ta SIKMM YHHOM I1€ BUPKAETHCS Ha MPaK-
THIIi: M TO CTOCYEThCSI MOPSAKY GOpMyBaHHS 3000B’sI3aHHS, HOTO 3MICTY,
BiIHOILICHHSI 710 3MiCTy 3000B’s13aHHS Or0 YYaCHUKIB, UM TO CTOCYETHCS 10~
PSIKY BUKOHAHHS TAKOTO 3000B’sI3aHHS, 1 K Y TAKUX BUIIaJKaX MOBHHHI
TIIyMauUTH 3a3HaYCHy HOPMY CYIIU ITPH BUPIIIIEHHI BiJIIOBITHOTO CITOPY.

{010 MONITEHOCTI 3aCTOCYBAHHS Ta JA0ACPKAHHSI MOPAIBHUX 3acaj
ciaymHo 3ayBaxye O. B. Aptem’eBa. Bona 3a3Hauae, 110 K HEe BaXKJIHBO
cripuiiMaTy abo MPOYUTYBATH KOHTEKCT, Y KOTPOMY 3/11HCHIOIOTH TIPaBHIIb-
Hi JIi, U1l BUPIIIEHHS TUTAHHS NP0 TE, [0 HAJICKUTHh POOUTH, IIBOTO HE-
nocTatHbo. OUeBHIHO, IO 0€3 PO3YMiHHS KOHTEKCTY, 0€3 PO3yMIiHHS 3Mic-
Ty CHTYyaIlii, BAPAKEHOTO B MOPAJIBHOMY CY/DKEHHI, aICKBATHUI MOpaTbHUI
BUMHOK BiJOyTHCS HE MOXKe’.

HemnoBHOTa HOPMATHBHOTO BPETYITIOBAHHS OCHOBHHX MOPATbHUX 3aCajl
1 BIICYTHICTb 3arajlbHOBH3HAHOTO iX JTOKTPHUHAIBHOTO PO3YyMiHHS IPUBEIIH

! Jlycnenux [I. IllykaeMo crpaBeIMBiCTD, LOOPOCOBICHICTD Ta PO3YMHICTD Y LIMBIIbHO-
npaBoBuX BigHocuHax / JI. Jlycrienuk // 3akoH i 6isHec. — 2004. — Ne 1-2 (625-626).

2 Aprembesa O. B. O6 onpasgaHHOCTM DKM 13 yenoBekono6us / O. B. Aprembesa //
Jloroc. — 2008. — Ne 5 (68). - C. 44.
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JI0 TOTO, IO Y OUIBIIOCTI BUIAJIKIB X 3HAYEHHS BU3HAYAETHCS HAYKOIO
CyTepewInBO ad0 He BU3HAYAETHLCS B3araii, Y pe3yJbTaTi 90ro MH MaeEMO
HEMOCIIiJIOBHE Ta HEYITKE 3aCTOCYBaHHSI TAKMX OCHOB Ha MPAKTHIII.

Tak, HanpUKIIaJ, KOHIEMIIiS OTHOTO 3 TOJIOBHUX MOPATBbHUX MPHHITH-
iB — J0OPOCOBICHOCTI, HEOOXIAHA JUIS HOTO YiTKOT'O PO3YMIiHHS 1 3aCTO-
CyBaHHS y IHUBUIICTHUII, HE € YiITKO BU3HAYCHOIO, OCKUIHKH Ha IIeH Jac
BIJICYTHIN €TUHUI TOTIISA HA IF0 KaTeropiro'.

I3 mpuBOy BU3HAYEHHST OCHOBHUX MOPAIBHUX 3aCa]] BUCIOBICHO YMMa-
JIO TIOTIISAAIB. 30KpeMa, IIKaBOO € AYMKa, 110, HAIPUKJIA, JAKTUIHE BU3HA-
YeHHS TOOPOCOBICHOCTI 30iracThCs 3 BU3HAYCHHSIM HEBHHYBATOCTI, 1, Ha-
BIIaKH, HEOOPOCOBICHICTH 30ira€Thesl 3 MOHATTAM BUHYBarocTi. [Ipu npomy
ABTOP TOBOPHTH IIPO YMHUCHY Ta HeOOepeKHY (popMy HETOOPOCOBICHOCTIZ,

«/loOpocoBicHicTb» 03Ha4a€ (PaKTUUHY YECHICTH Cy0’€KTIB Y iX MOBe-
TIHITI, «PO3YMHICTE» — YCBIJOMIICHHS TTPAaBOMIPHOCTI CBO€ET MOBEIIHKH,
«CTPaBeIJIMBICTY) — BiANOBIJHICTH MOBEAIHKH CYO’ €KTIB MaHYIOUHM
Y CYCHIIBCTBI MOPATHHO-ETUIHIM 3acajiaM, a 3HAYUTh YCBITOMIICHHS dec-
HOCTI 1 IPaBOMIPHOCTI MTOBEIIHKU € CKJIQJIOBUMHU YACTHHAMU YCBIiIOMJICH-
HsI CTIPaBEIJIMBOCTI CBOIX MiH (moBeminku). JJoOpOCOBICHICTD 1 pO3yM-
HICTh — II€ CKJIaJ0Bi MPUHLIMITY COLialbHOI CIPABEIIMBOCTI, KOTPUMHU
OCTaHHiM, TIPOTE, HE 0OMEKYETHCS .

B. BitpsiHchkuii koHCTarye, mo Hi B Kozgekci, Hi B Oyab-sIKOMY iHILIOMY
(denepanbHOMY 3aKOH1 BU3HAUUTH SIKi-HEOY/Ib MMiAXO0/H, TAPaMETPH, TOHSTTSI
JIOOPOCOBICHOCTI, CIIPaBEAIMBOCTI, PO3YMHOCTI B TIPHUHITUITI HEMOKITHBO®,

TakuM YMHOM, HABOJMTH TIPUKIIAM BUSHAYCHHS OCHOBHUX MOPAJIBHUX
3acaa MOXKHA O€3KIHEYHO JIOBTO, ajie HACKUTBKH BOHH € BaXKJIMBUMH IS
MPaKTHKU? AJDKE TUTBKH IPAKTHKOIO TIEPEBIPSIOTHCS KOPUCHICTD Ta AOIIIb-
HICTh BHCIOBJICHHUX MOTAAAIB Ta KOHIenmii. Caig moroguTucs 3
B. BiTpsHCBEKUM 10710 HEMOMIIMBOCTI aTH YiTKE BU3HAYCHHS TaKUM I10-
HSTTSIM, SIK JOOPOCOBICHICTh, PO3YMHICTh Ta CIIPABEITHBICTh, OCKIIBKHU Y BC1
Yacu MOpaslb THM 1 Bifpi3Hsiacs BiJ npasa, 110, Ha BiAMiHY BiJ IPaBOBUX
HOPM, MOPAJTbHI HOPMH TITITHATH Y YITKO BU3HAYCHI PAMKH JTYXKE BaXKKO.

! HoBukosa T. B. IloHATIE JOOPOCOBECTHOCTU B POCCUIICKOM IPa>KJAHCKOM IIpaBe :
aBroped. guc. ... KaHf. Topup. Hayk / T. B. HoBuxosa. - Poctos #/]1, 2009. - C. 3.

? Jlycnienuk [I. IllykaeMo cripaBemnBicTh, KOOPOCOBICHICTb Ta PO3YMHICTb Y LIMBINTbHO-
IpaBoBuX BigHocuHax / [I. JIycriennk // 3akoH i 6i3Hec. — 2004. — Ne 1-2.

* VBanoBa C. A. HexoTopsie Ipo61eMpl peann3aryi MPUHIUIA COLMAIbHOI CIpaBes-
JIMBOCTY, Pa3yMHOCTH 1 TOOPOCOBECTHOCTH B 00s13aTenbcTBeHHOM IpaBe / C. A. VIBaHoBa //
3aKOHOATENbCTBO U 9KOHOMMKa. — 2005. — Ne 4,

* BurpsaHckuit B. Ipaxxpanckmit kopieke un cyx / B. Burpsuckmit // BectH. BAC PO. -
1997. - Ne7. - C. 132.
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KosxHili eroci BianoBigae cBosi Mopalib Ta CBOE€ mpaso. [Ipu npomy mu
HEe MOYKEMO HE BU3HATH, 110 BIUIMB MOPAJIi Ha IPaBO MOXKE ITOCIA0IIOBATH-
cs1 a00 MOCHIIIOBATHUCS, ajle IPU LbOMY BiH € MOCTIMHUM. | 3akoHO#aBELD,
3I1MCHIOIOYH ITOCTYTIOBE 3aKPIIIEHHSI HEOOX1JHOCTI 3aCTOCYBaHHS MOPaJb-
HHX 3acaj a00 BIJIKUIAaI04H II€BHI 3 HUX, BU3HAE IIE.

BuBuenns ta nopisusHHS HopM LuBinsHoro xonekcy YPCP ta L{usinb-
HOT'O KOZEKCY YKpaiHU J03BOJIMJIO BIACTEKHUTH TEHICHIIIO IOAO IIOCTYIIO-
BOTO BU3HAHHSI 3aKOHOJABLIEM HEOOX1THOCT] 3aCTOCYBaHHSI MOPAILHUX 3aCa]l
PY BUKOHAHHI 3000B’s13aHHS. [IpoTe BIAKPUTHAM 3aJIAIIAETHCS TATAHHSI 010
MIPAaKTUYHOTO 3aCTOCYBAaHHS TaKUX 3acall. I3 MeToro 3a0e3neyeHHs IpaByIIb-
HOTO ¥ OJTHAKOBOTO 3aCTOCYBAHHS Cy/laMH HOPM IIMBUILHOTO 3aKOHOABCTBA
IIpH YXBaJICHHI PillIeHHs, Ha MOIO JIYMKY, Oyii0 O IONiJIbHO 1 HaJA3BUYAHHO
KopucHO 3 00Ky Bepxosroro Cyny Ykpainu natu 3arajibHi po3’sICHeHHS LIOJI0
3arajJbHUX MPABII BUKOPUCTAHHS MOPAIBLHUX 3aca]] y 3000B’I3aJIbHUX TIpa-
BoBigHOCHHAaX. Ha cydacHOMy erari, Ha >KaJib, Taki po3’ICHEHHsI BiJICYTHI,
10, Y CBOIO YEpTy, B YMOBaxX po30yJOBH AEMOKPATHYHOTO CYCIiJILCTBA
B YKpaiHi Mae OyTH BpaxOBaHO HAyKOBLISIMU ISl PO3POOKH 3arajbHOI KOH-
LML 3aCTOCYBaHHS TAKUX MOPAIBHUX 3acal, SIK J0OPOCOBICHICTh, PO3yM-
HICTh Ta CIIPaBEJTUBICTE IPH BUKOHAHHI 30008’ I3aHHS.

Ounuyenko E. Binsinue MmopaJju Ha 00s13aTeIbCTBO B COBPEMEHHOM MUpe

PaccmoTpeH Bompoc OTHOCHTENBbHO 3P (PEKTUBHOCTH B3aMMOACHCTBUS
MOpPAJTEHBIX U TIPABOBBIX HOPM B chepe PerylTupOBaHUs IPaXkIaHCKUX MTPABOOTHO-
mennit. [IpoaHann3npoBaHo BIMSHIE MOPAIM HA HHCTUTYT 00s3aTeIbCTBA HA 3a-
KOHOAATCJIbHOM M IMPAKTHUYCCKOM YPOBHAX. BrickazaHbl MPEATIOKEHNA B OTHOLIC-
HHUHM HEOOXOIMMOCTH AaJbHCHINNX HCCIACAOBAHUI POOIECMBI OIPEACICHUS
BJIMSIHUSI MOPAJIbHBIX OCHOB Ha 00513aTeIbCTBA.

Knrouesnie cnosa: 06513aTenbCeTBO; MOpPaIlb; 00513aTENIBHBIN 1 (haKyIbTaTHBHBIH
XapaKTep MOPAJIH; TIPHHITHITEL TOOPOCOBECTHOCTH, Pa3yMHOCTH H CIIPAaBETUBOCTH;
BIIMSTHAE MOPAJIBHBIX MPUHIIMIIOB HAa UCTIOIHEHUE 00s53aTeNbCTRA.

Ochichenko E. The influence of moral on obligations in contemporary world

There has been considered a problem about an efficiency of moral and legal
norms’ interaction in the area of civil matters’ regulation. Author analyzed the
influence of moralon the doctrine of obligations at legal and practical levels. There
have been expressed propositions about necessity for conducting further researches
concerning the problem of influence evaluation that moral principles have in respect
of obligations.

Keywords: obligation, morality; obligatory and facultative character of morality;
principles of good faith, reasonableness and equity; moral principles’ influence on
afulfillment of obligations.
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decop, 3aBiyBad CEKTOPY JAOCTi>KEHHS
npo6iem 3anobiraHHs 37M0YMHHOCTI IH-
CTUTYTY BUBYEHHS NPOOIeM 3TOYMHHOC-
ti HAIIpH Ykpainu, 4ieH-KOpecloHIeHT
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M. KonoosxHuil, KaHIUAAT 0PUINIHIX
HayK, HAYKOBMII CIIIBPOOITHNUK CEKTOPY KO-
CIiPKeHH: Ipo6/ieM 3arnobiraHHs 3104YMH-
HOCTi [HCTUTYTy BUBYEHHA pobIeM 3710-
yunHOCTi HATIpH Vkpainn

12-it kourpec OOH i3 3anmo6iraHHs 3TOYMHHOCTI
i KpMMiHAIBHOTO NMPABOCYAAA: KOMIUIEKCHI CTpaTeril
Ha I7106a/1bHi BUK/INKI

XXI cTomiTTs € He JuIIIe eporo iHGOPMAITIHHUX TEXHOJIOTIH 1 HOBUX Kpe-
aTMBHHX HAyKOBHUX PillEHb, a i, Ha KaJlb, IIEPioIOM PO3LINPEHHS MacIITabiB,
IHTEHCUBHOCTI Ta IMIOCWIEHHS BUTOHYEHOCTI 3JIOUMHHOCTI Ta 11 BUIB.

OcTaHHIM 9acoM II€ COIIaTbHE JIIX0 HA0YI0 TaKUX KiTbKiCHO-SKICHIX
XapaKTEePUCTHK, SIKE 3arpokye Oe3Meli rpoMasiH y BCbOMY CBIiTi i mepe-
LIKOJKAE COLIaTbHO-EKOHOMIYHOMY PO3BUTKY PI3HUX KpaiH.

[oGanizaris Bijikpuia HOBI (POPMU TPAaHCHAIIOHATBLHOT 3JI0YMHHOCTI.
BararonarionanabHi KpUMiHAIBHI CHHIUKATH PO3LIMPHIIH /T1alla30H CBOIX
orepariiii — BiJl KOHTpabaHI! HAPKOTHKIB JI0 BiIMUBaHHS rporrei. Top-
TOBIII «CKHBUM TOBapOM» IIOPOKY MEPEBO3SITH MUILHOHHU HENETalbHUX Mi-
rpaHTiB, 3apo0Jsitoun Ha 1bomy noHan 10 mupa gon. CHIA. [lepxasu,
ypaxkeHi Kopytiieo (0co0muBo YkpaiHa), MOCTyIIOBO BTPAadalOTh CBiit
MTOTEHITia)l iIHBECTUIIIHHOT MPUBAOIMBOCTI, 1110 TIO3HAYAETHCS HA TX €KOHO-
MIYHOMY PO3BHTKY. | el cricoK HaiOiIbII HeOe3MeuHNX Ta MOIUPEHUX
3JI0YMHHHX MPOSBIB MOJKHA MTPOIOBKYBATH JIaJi.

Tomy mpoTHis 37I09MHHOCTI MOBUHHA MaTH HayKOBO OOIPYHTOBaHHMIA,
panuKaJbHUM Ta BUIIEpEIDKAIOUNI XapakTep. I3 JOTpUMaHHIM caMe TaKuX
MPUHLMIIIB po3po0IstoThest pekomenaanii kourpecis OOH i3 3amobiranns
3MI0YMHHOCTI 1 KPUMIHAJIBHOTO MpaBOCyAAsl mounHatouu 3 1955 p. Li 3a-
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X01¥ BiZlOyBarOThCsl KOKHI IT°sITh pokiB mif erigoro OOH y pizHux xpainax
cBiTY. BOHM SIBJISIIOTH 00010 YHIBepcanbHi OpyMH, IPUCBSUCHI TpodiieMam
CTaHy 3JI0YMHHOCTI Ta MUISIXaM i1 IPOTHIiT Ha Pi3HUX KOHTHHEHTAX, B OKpe-
MUX JIep’KaBax CBITy, perioHax, BEIMKUX MiCTax.

[Mo0GanpHICTh WX 3aXO0JIB MOXHA TIPOJIEMOHCTPYBATH Ha MPHUKIAI
12-ro xourpecy OOH, skwmii BinOyBcs 12—19 kBitaa 2010 p. y bpaswumii
B M. CabBaiop, 3BEpHYBIIIN OCOOIHMBY yBary, OKpiM iHIIIOTO, Ha aKTyaJIbHICTh
MTUTaHb, 10 PO3IVIANAINCS Ha HOMY, Ta MOYKJIMBHX HACIIIKIB y cripaBi 00-
POTHOM 31 3IIOYMHHICTIO Ta 11 OKPEMUMH BUIaMHU, SKi MOXKYTh HACTaTH B pe-
3yJIBTaTi pealtizaliii peKOMEH/IAIlii TEOPETUKO-TTPUKIIATHOTO XapaKTepy.

Oco0nMBICTh KOHTPECIB MOJISATAE HIE 1 B TOMY, IO BOHH HE € BY3bKO-
CIPSIMOBAaHMMH 3aXO0/IaMH 13 0OTOBOPEHHS APYTOPsIAHUX IpoOiieM 3amo0i-
raHHs 3m04uHHOCTI. Lle moTyxHi GopyMu, SIKUM MepeayroTh YUCETbHI
KOHCYJIbTAIlil, KOH(pEepeHIil 3 PO3IJsay TOTO YU 1HIIOrO MUTaHHs. Tak,
y 2009 p. 3a y4acTIO perioHaJIbHUX SKOHOMIYHUX Ta COI[laIbHUX KOMICIH
OOH i1 inctutyTiB Mepexi [Iporpamu OOH y cdepi 3amobiranHs 310491H-
HOCTI 1 KpUMIHAIBHOTO MPABOCY YIS OYJIO MPOBEICHO YOTHPH PETiOHAIBHI
MATOTOBYI Hapaaw 10 12-To KOHTpecy: JaTHHOaMepukanchka (M. CaH-
Xoce), 3axigHoasiarceka (M. Jloxa), a3iaTchKO-THXOOKeaHChKa (M. baHTKOK)
1 adppukancbka (M. Hatipo®6i).

Binpmie Toro, Ha oMy 3axomi Oyio mpencTtaBieno 103 kpaiHu cBiTY
(Ykpaina 3 HE3pO3yMIJIMX IPUYMH y4yacTi He B3sjia, Xoua Ha MONePEeIHbOMY
11-my xoHrpeci, mo BigOyscs y 2005 p. y M. banrkok, Hama aepskaBa Maja
cBoro aenerara). bynu npucyTtHi npeacraBuukn CekperapiaTy Ta iHIIMX
opraniB OOH, neneraru 3 12-Ti ycTaHOB Ta HAyKOBO-IOCIiAHUX 1HCTUTY-
TiB PI3HUX PETiOHIB CBITY, 110 TOCIIKYIOTh MUTAHHS NPOTHUIIT 3TI0YMHHOC-
Ti. B 00roBopeHHi muTaHp MOPSAAKY JEHHOTO B3sUTH y4yacTh Jeneraru 17-tu
MDKYpsIIOBUX Ta 43-X HeypsIIOBUX Oprasizaniid, podora 190 excrieptiB Mana
ocoOucTuii XapakTep TOIIO.

T'onosna tema 12-ro kourpecy OOH mana Ha3By «KomrutekcHi crparerii
JUIsl BIATIOBiZI Ha MI00aJIbHI BUKJIIMKH: CUCTEMH 3ar00iraHHsl 3JI0YMHHOCTI
1 KpUMIHAJILHOTO TIPABOCY//IS Ta X PO3BUTOK Y CBITi, III0 3MIHIOETHCSD).

Ha npomy dopymi Oyito po3missHyTO HU3KY BaXKJIMBHX IMMTAaHb HA CEMi-
Hapax-npakTukymax: «OcBiTa 3 TUTaHb MIXKHAPOJHOI'O KPUMiHAIBHOIO
MPaBOCY/Is Ha MiATPUMKY IPUHLUITY BEPXOBEHCTBA MpaBay; « O Haii-
kpauux BuAiB npakTukn OOH i iH1moi HallKkpaIoi MpakTHKH TTOBOKECHHS
3 YB’SI3HEHUMH B PaMKaxX CUCTEMH KPHUMiHAIBHOTO MpaBocyans»; «IIpak-
THYHI MIIXOAU JI0 3aM00iraHHs 3JI0YMHHOCTI y MicTax»; «3B’SI3KH Mixk
HE3aKOHHMM 00iroM HapKOTHKIB i IHIIMMHU (OpMaMH OpraHi3oBaHOI 3710-
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yruHHOCT»; «CTparerii i HallKkpaIli BUJX NMPAKTUKY i3 3ar00iraHHs mepe-
[IOBHEHOCT] BUIIPABHUX yYCTAHOB.

Kpim Toro, npuitasito CanbBaopchbKy JIEKIapallito Mpo KOMIUIEKCHI
CTparerii Jyis BIAMOBi/II HA TIO0ATBHI BUKIIMKU: CHCTEMH 3al00IraHHs 3710~
YHHHOCTI 1 KPIMIHAIBHOTO TIPABOCY/I/I Ta iX PO3BHUTOK Y CBITi, IO 3MiHFO-
eTbesi. Y 55 myHKTax 1iel exnapaliii nmepeniueHo 3arpo3u Ta HoBi Gpopmu
3JI0YMHHOCTI, 1110 ICHYIOTh Y JIepKaBax Ta BUKJIMKAIOTh 3aHETIOKOEHHS Y Cy-
YacHOI CBITOBOI CITIJIBHOTH; y 3arajlbHUX PHCax TepeliueHo BiIMOBIIHI 3a-
XOJIU JUTs TIOJIOJIAHHS Herapas/iiB y cdepl MpOTHIIT 3I0YMHHOCTI TOIIIO.

BpaxoBytoun cinabky 3alikaBieHiCTb, 0COOJINBO BITYM3HIHOI HAYKH,
B aHaJi31 mojokeHsb KoHrpeciB OOH, ix pparmenTapHe MoCiHKEHHS B JTi-
TepaTypHUX JpKepeax! i 3 METOI0 y3arajJbHEHHS HayKOBO OOTPYHTOBAHHMX
1 TEOPETUKO-NIPUKIIAJAHUX pEKOMEH Al 12-ro KoHTrpecy, U0 MepeBipeHi
MIPAKTHKOIO iX peatizallii y pi3HUX JeprkaBax CBITY, PO3TIITHEMO KOHKPETHI
3aXOJIM Ta IIISIXU MOYKJIMBOI'O OOMEKeHHsI 200 HeHTpasi3allii HeraTHBHUX
SIBUL Ta MPOLECIB, AKi MPOAYKYIOTh Y 00OYMOBIIOIOTH iCHYBaHHS Ta Bifl-
TBOPEHHS Y CBITI pi3HUX (POPM 3ITOYHHHOCTI.

L{i BUM 3JI0Y4MHHOCTI 1 € OCHOBHUMH MUTAHHSIMHU TOPSIKY JACHHOIO
12-ro KoHrpecy, 10 PO3MISIAINCH Ha TICHAPHUX 3aCiAaHHsIX.

1. [limu, monoow, 3nouunHicms i 3a6e3neyentns 0i€e60Cmi KepiGHUX NPUH-
yunie OOH y cgepi 3anobicanns snouunnocmi. [IpoGiieMa mpoTumii 3710-
YHUHHOCTI MOJIO/Ii T HEMIOBHOMITHIX aKTyali3y€eThCsl, 3BayKat0uH Ha CBATKY-
BanHs OOH y 2010 p. MixHapoIHOTO POKY MOJIOAI, cepell YNHHUKIB
3JIOYMHHUX TPOSIBIB SKOT HA3WBAIOTHCSA: HACHIBCTBO, CKCILIyaTaIris, 0if-
HICTh, HEZIOCTATHE XapuyBaHHA i XBOPOOH. Y IIbOMY 3B’ 3Ky BUHUKAE Ha-
rajgbHa HEOOXITHICTh pO3pOOKH Ta peamizarii mpodiJTakKTHIHNX 3aXO0IiB

! Doxnapninre fus.: Jlynees B. B. lecarsiii kourpecc OOH no mpepynpesxpennio mpe-
CTYIHOCTY ¥ 0OPAIeHNIO C TPABOHAPYIIUTEAMM, €T0 MECTO B UCTOPIUM KOHIPECCOoB /
B. B. Jlynees // TocypapctBo 1 paso. — 2000. - Ne 9. — C. 95-100; JIynees B. B. ITpo6embl
MEeXYHapOIHOTO KPYMMIHOJIOIM4ecKoro corpysundectsa / B. B. Jlynees // Mexxgynapop-
HOe COTPYAHIYECTBO B cepe 6OPHOBI C TPaHCHALMOHAIBHON OPraHN30BAHHON IPECTYII-
HOCTBIO U KOPPYIIIVEN : MaTepuajbl MeKAYHap. Hayd.-IpakT. KoH. (. ExarepunoOypr,
30-31 mapta 2000 r.) / pep. xon. : JI. SI. dpanxus u ap. — Ekatepun6ypr : YplOV MB]I Poc-
cnn, 2000. - C. 12-17; Topsaunos K. K. TpaHcHalMoHanbHas IPeCTYIHOCTD: IPO6IeMBbI
u my™ ux pentenys : Monorpadus / K. K. Topsansos, A. 1. Vicuuenko, /1. B.Konapatiok. - M. :
BHIUW MB]I Poccuu, 1997. — C. 86-99; Tonuk 10. B. HaunHas ¢ s16/10ka B paiickom capny,
MUD He 3HAeT, KaK pearnpoparh Ha mpecTynHocTs / 0. B. Tomuk // HesaBucumas. - 2010. -
6 anB. - C. 5; Banees P. M. Poms OOH 1 ee opraHoB B KOOPAMHALINY VICTBIUI TOCYAAPCTB 1O
60pbbe ¢ TPaHCHAIMOHAIBHOI IPecTyIHOCTHIO / P. M. Bantees // MexxayHaponHOe COTPYRHMU-
4eCTBO B cepe OOPHOBI C TPAaHCHAIIMOHAIBHON OPTaHI30BAHHOI IPECTYIHOCTBIO ¥ KOPPYII-
1[11el1 : MaTepyasIbl MeK[yHap. Hay4.-IIpakT. KoH. (. Exarepun6ypr, 30-31 mapra 2000 1) / pe.
koL : J1. §I. Opanxus u ap. — Exatepun6ypr : YplOM MBI Poccun, 2000. - C. 21-29.

240



12-Ui kKoHzpec OOH i3 3ano6izaHHsA 3/104UHHOCM... B. lonina, M. KonoosxHuti

LIO/I0 YCYHEHHSI KOPIHHUX TPUYMH, SIKi COPUSIOTH 3aJTyYSHHIO MiJUTITKIB Ta
MOJIOII Y 37I0YMHHY AisUTBHICTb.

Byno 3a3HaueHo po HeoOXiHICTH OLIBII HIMPOKOTO 3aCTOCYBAaHHSI 3aX0/IiB
PECTUTYLIIHOTO ITPABOCYIIS, 10 € e(hSKTUBHIIIIMMU MOPIBHSIHO 13 3aX0aMH,
OB’ SI3aHUMH 13 COLIAJILHOIO 130JISIIIIEI0 HETIOBHOJIITHIX T4 MOJIOZI.

VY GaraTtpox JienerariB BUKJIMKaJa 3aHEMOKOEHHS CTaTHCTUYHA 1H(OP-
Mallisi, 3T1THO 3 KOO TIOHA]T OMWH MITBHOH JiTeH y BChOMY CBiTi miepely-
BalOTh Y MICISIX 1TO30aBJICHHS BOIII, IO € CBITYEHHSAM ITOT'aHOTO COIliallhb-
HOTO 3a0e3MeueHHs TPOMAasH y BiAMOBiAHUX KpaiHax. Takox Oyio
HaroJIONIEHO Ha BCTAHOBJIEHHI MiHIMAIILHOTO BiKY KPHMiHaJIbHOI BiIIIOBi-
JAIBHOCTI 3 14 pOKiB; BKUTTS PIlllyYHX 3aXO/IiB MO0 HEIOMYIIIEHHS CMEPT-
HOI Kapu JuId IiTeil Ta HEMOBHOJITHIX, 3a00pOHU 00paHHs iM MOKapaHs,
MOB’s13aHUX 13 M030aBICHHIM BOJIi i TUIECHUX TMOKapaHb Ta iH. Y 3B’S3KY
13 IMM PEKOMEHIOBAHO CIIPUSATH po3poOwi i mpuiiHsTTIO KoHBeHLiT OOH i3
CHEIIaJIbHUMHU TOJIOKSHHSIMH 010 MAJIOJIITHIX YB’ SI3HCHHX.

Cepen 3ax0[iB KpUMIHOJIOTTYHOT MPOMITAKTUKY BU3HAYAIIUCS TaKi, SIK:
IIJIBUIICHHS OCBITHHOTO PIBHS MIJUTITKIB 1 MOJIOAI Ta iX 0013HAHOCTI 1 110-
iH(OPMOBAHOCTI MPO 3JIOYUHHICTD 1 MUIAXH ii 3aM00ITaHHS; TPOBEACHHS
CTeIiaTbHUX MiITOTOBYMX KyPCiB IS MOJIMEHCHKIX, TPAIiBHUKIB MIPO-
KypaTypH, Cyly; CTBOPEHHS 3aca]l FOBEHAIbHOI IOCTHUIII] a00 BIOCKOHA-
JIEHHS BiATpaBIEHHS MPABOCYA/IS Y CIIpaBax HEITOBHOIITHIX; MiHIMi3aIlis
HEeraTuBHOTO BILTMBY 3MI Ha CBiIOMICTB ITi/UTITKIB; YIOCKOHAICHHS HaIliO-
HaJbHUX CHUCTEM CTaTHCTUYHOTO OOJIIKY 3JIOYMHHOCTI HETIOBHOJIITHIX Ta
3aXO0J1iB OO il MPOTUJIT TOIIIO.

3a TeMOor0 MOPSAKY JeHHOTO 12-ro KoHrpecy «3a0e3rneveHHs qiEBOCTI
kepiBaux npununie OOH y cdepi 3amobiraHHs 3MI04MHHOCTI» 0COOIHBO
HaroJI0NIyBaJioCh Ha TOMY, LIO:

— JIep KaBaM CJIiJT MPUALISTH OlIbIe yBAark MUTAHHSM II0/I0 3a100iraH-
HSI 3II0YUHHOCTI;

— Iporpamu 1 cTparerii 3amo0iraHHs 3J109MHHOCTI (B YKpaiHi 11e aep-
JkaBHa, 00macHi 1 Mickki KoMIiekcHi mporpamMu mpodilakTHKK 37I0YHHHOC-
Ti) TOBUHHI MICTUTH 3aXOIH MO0 MPOTH i 3JIOYMHHOCTI HEITOBHOIITHIX,
110 B CBOIO Y€PTy MarOTh KOHTPOIIOBATUCS 3 OOKY HACEJIeHHS Ta TPOMaJIsTH-
CHKOTO CYCIIJIbCTBA;

— cTpaterii NpoTUAil 3I04MHHUM TIPOsIBaM MOBUHHI MaTu KOHKPETHUH,
CTIMKHH 1 GararocekTopanbHUi Xapaktep (y po3yMiHHI BITYM3HSHOI KpH-
MIHOJIOT14HOI Teopii 11e 03HaYae BAOCKOHAJIICHHS CYCHIIBHUX BiHOCHH
y pi3HUX cdepax CyCHIbHOTO XUTTSA — 3arajbHOCOLiaIbHE 3amo0iranHs
3T0YMHHOCT).
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2. Haoawnns mexwniynoi donomoau 0nst Cnpusiits pamughikayii i 6uxo-
HAHHSA MINCHAPOOHUX OOKYMEHMIE 8IOHOCHO 3an00ieanHs | NPUNUHEHHS
mepopusmy. IIpu po3IIsii bOTO MUTAHHS NOPSAKY AeHHOTO 12-r0 KOHTpe-
cy OOH i3 3ano06iranHs 3JI04MHHOCTI 1 KPUMIHATBHOTO TPaBoOCyst OyIo
3I1ICHEHO 3BEPHEHHS 10 JIEPXKAaB-yUACHHUIb 13 TAKUMU 3aKIUKAMH:

— TEepMiHOBE TIPHUETHAHHS KpaiH 10 KOHBEHIIIN Ta MPOTOKOJIIB 010
OOpOTHOH 13 TEPOPU3MOM;

— CTBOpPEHHS e(PEKTUBHUX MEXaHI3MiB CIIIBPOOITHUIITBA 32 KPUMiHAIb-
HUMHU CIIpaBaMH 3 TEPOPU3MY Ta KOOPAWHAIIA i 0OMiH iH(popMaliiero mpu
3aro0iraHHi OMY SBUIILY Ha MIXKHAPOJTHOMY Ta PEriOHATBHOMY PiBHSIX;

—y BUIJKax HEIOCTATHOCTI BIACHOTO MOTEHIIIay 3BEpTaTHCS 3a TEX-
HIYHOIO JOMOMOTOIO II0JI0 3aCTOCYBAaHHSI MI>KHAPOAHO-TIPABOBUX HOPM
MPOTHAIT TepOpU3MY Ta iH.

3. 3axoou KpuminaibHo20 npagocydost 3 HOpomvoOU i3 HE3AKOHHUM 66e-
BEHHAM Micpanmis i mopeienero so0bMu [ 36 SI3KY 13 HAYIOHAILHOIO 0pea-
HI308AHOI0 3OYUHHICIO, 3aX00U 3aN00I2AHHS 3TOYUHHOCMI | KPUMIHAIb-
HO20 NPasocyoos 3 bopomsvoOU i3 HACUTILCINBOM COCOBHO MiepaHmMia,
poOIMHUKI-Micpanmie ma ix pooun. 3a UM HAIIPSIMOM POOOTH 3IiHCHEHO
HU3KY BOXJIMBUX BUCHOBKIB IIOJIO:

— BaYKJIMBOCTI MPOOJIEMHU, TIOB’A3aHOI 13 TOPTIBICIO JTIOAFMHU Ta HE3a-
KOHHUM BBE3C€HHSIM MITPaHTIB;

— aKTUBI3alii CIiBPOOITHHUIITBA MiX JepKaBaMU — YY9aCHUISIMH KOH-
rpecy, MbKHapOAHUMH I HeypsAOBUMH OpraHizalisiMi BiZHOCHO 3aro0i-
TaHHS TaKUM 3JI0YHHAM;

— HeoOxigHocTi 300py Ynpasiinasm OOH 3 HAPKOTHKIB 1 37T0YMHHOCTI
(FOHO/IK) indopmartii o0 IpUuruH HACKUIILCTBA JIO0 MITPAHTIB Ta X POJIUH,
a TaKoX HaJaHHS TEXHIYHOI JOMOMOTH Y TPOTH/Ii TOPTIiBIi JIOABMH 1 He-
3aKOHHOMY BBE3EHHIO MIIPaHTIB.

4. TIpu po3mIsizii TeMH TOPSIIKY JICHHOTO, TIPHCBSTIEHOTO MIJICHAPOOHOMY
cnigpobimuuymasy i3 npomuoii BIOMUBAHHIO KOUIMIB HA OCHOGI 8I0NOBIOHUX
odokymenmie OOH il inwiux 0oKyMeHmis, npaKmuyHum nioxooam 00 YKpinieH-
HSL MIDICHAPOOHO20 CNIBPOOIMHUYMBA ) UPIULEHH] NpoDieM, NO8 A3AHUX i3
b6opomvooI0 i3 3104UKHICHIO, OYII0 BiI3HAYEHO MPO BXKUTTS KpaiHAMH MaKCH-
MaJbHUX 3yCHJIb 13 JOTPUMaHHS TIOJIOKEHb TAKUX MI>KHAPOIHO-TIPABOBUX
JOKyMEHTIB Y LIapHHI 3ar100iraHHsI BiIMUBaHHIO KOIITIB, sik Konsenuis 1988 p.,
KoHBeHI1ist Tpo opraHi3oBaHy 3JI0YHHHICTh Ta MPOTOKOIIIB /10 Hel, KonBeHttii
MPOTH KOPYIILIi 1 BIAMOBIAHMX MI>KHAPOAHUX CTAHIAPTIB.

Kpim mporo, cepen 0CHOBHHX HIISAXiB OOpOTHOM 13 Jeramizaii€eto 10-
XOJliB, OTPUMAHUX HE3aKOHHMX IILJISIXOM, BUJIIJICHO:
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— YKpiIyIeHHsI MiApO3/iIiB (iHAHCOBOT PO3BIIKH 1 HEHTPAIBHUX OPraHiB
3 MUTaHb MI>KHAPOJIHOTO CIIBPOOITHUIITBA;

— CTBOPEHHSI MIKBIZIJOMYMX CIIIYHUX TPYI, 110 3aMMAIOThCS PO3CIiLy-
BaHHSIM TaKUX 3JI0YUHIB,

— KOH(ICKaIlis Ta BUJIy4YCHHs aKTHBIB IOBUHHI CTATH CKJIAJOBUMHM
cTpaTterii mpOoTH/IiT IIM 3IIOYNHHUM TPOsBaM;

— ep>KaBy TMTOBUHHI MaTH TOCTATHIHM MTOTEHITIAJ 71 BiICTe)KEHHS 1 3a-
MOPOXKEHHSI TAKUX AOXOJIB;

— yci MibKHApO/IHI Cy0’ €KTH IOBUHHI KOOPAWHYBATH il 11010 60pOTHOH
13 [IUM SBUILIEM.

5. Ocmanni menoenyii'y 6UKOpucmanHi HayKo80-mexHiyHux 00CACHEeHb
NPAGONOPYUHUKAMY | KOMAEMEHMHUMU OP2AHAMU, WO 30iliCHI0I0Mb 60-
POMbOY i3 3MOUUHHICTIO, ) MOMY YUCTE CIOCOBHO KibepaioyunHocmi. Ydac-
HUKUA OOTOBOPEHHSI IIOTO MUTAHHS JINAIUIN TAKUX BUCHOBKIB!

— PO3BUTOK iH(OPMAIITHIX TEXHOJIOT1H Ma€ SIK CBOI IepeBart, TakK i 3a-
IPO3H JJIs CYCIILIBCTRA, 1110 BUSBIISIOTHCS B TIOIIMPEHH] KiOEP3JI0YMHHOCTI;

— OpraHi3oBaHi yrpyrnoBaHHsS BUKOPUCTOBYIOTh TPAHCKOPJIOHHHIN Xa-
pakTep KiGep3TOYMHHOCTI, 110 ToTpelye BIATOBIAHMX il 3 60Ky JepiKaB-
HUX OPTaHIB BIIA]IH;

— TOPSIT 13 TIepeBaraMu po3BUTKY iH(OPMaNifHIX TEXHOJIOTii BOHH
31aTHI TOPOJLKYBATH HOBI BUJIM 3JI0YHHIB (XaKepCTBO CHAaMMIHT, «(iLIiHry,
umprBe MipaTcTBO, HOMIKMPEHHS BIpYCiB Ta iHILI aTaky Ha BayKJIUBY iHPOP-
MalliiiHy iH(pacTpyKTypy);

— KiOep3/IOYMHHICTh CTAHOBUTD 3arpo3y JJIs1 EKOHOMIKH JIepKaB Ta IMif-
pHUBa€ I0Bipy TPOMaJsH 0 iHCTUTYLIOHAJIBHUX CTPYKTYp 1 COLialbHO-
KyJBTYpHE OJ1aromnonyyus;

— BHCOKA JIATCHTHICTB 3JIOYUHIB y LApWHI iHQOpMAaLliHHIX TEXHOIOT1H
MOSICHIOETHCS TX HU3BKUM PO3KPUTTAM Ta IHTEpECaMH KOpIiopaiid BiIHOC-
HO 30epeKeHHsI CBO€ET pemyTarlil;

— Kongentist Pangn €Bpomnu npo kibep3104nHHICTh BU3HAHA HAHOUTBII
JOCKOHAJIMM HOPMAaTUBHO-IIPABOBUM aKTOM JUIS 3A1HCHEHHS MIXKHAPOIHO-
TO CIiBpPOOITHHILTBA Yy IiH cepi. Y 1mboMy 3B’SI3Ky IPUHHATO 3araiibHe
PIIIEHHS PO PO3POOKY ¥ MPUHHATTS TII00aTHFHOI KOHBEHIIIT PO Kibep3Io-
YMHHICTb, 110 HAJACTh HOBOTO MOTYXHOI'O MOIITOBXY B 00POTHOI 3 UM
BUJIOM 3JI0YMHHOCTI;

— BUNPAaBIaJiy Ha MPAKTULI Taki 3aX0AM 13 IPOTHUIIT KiOep3I0unHaAM:
TiCHE MIKHapOJHE CIiBPOOITHUITBO y 3a3HaudeHiil cdepi; pernmaMmeHTanis
pobotu [HTepHEeT-Kade; CTBOPEHHS CIIeIiani30BaHKX i PO3/LIIiB IPaBOOXO0-
POHHHUX OpraHiB; OpraHi3allis eeKTPOHHOTO CTEeKEHHS 1 HaTISLy; Tija-
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TPUMKa POOOTH CUCTEM LITYYHOT'O 1HTENEKTY LI0I0 BUSBICHHS M1A03PUIHX
(binaHcoBHX omepalliii it BcraHoBieHHs [P-aapec Toro'.

OTxe, K MOKA3y€e CTUCIHMHN aHaji3 3MICTY OCHOBHUX IMUTaHb 12-TO
koHrpecy OOH i3 3armo0iranHs 3MI04MHHOCTI 1 KPUMIHATBHOTO TIPABOCYIA,
Lei HaykoBuH (GopyM € yHiKaIbHUM. L{e MosSICHIOETHCS THM, IO BiH aKyMy-
JIIO€ TIOTYXKH1 3HAHHS PO PiBEHB, CTPYKTYPY Ta JUHAMIKY 3JIOUMHHOCTI
Y CBITI, IPOITOHY€ HAyKOBO OOTPYHTOBAHI Ta MEPEBIpEeHi MPAKTUKOIO Y Pi3-
HUX KpaiHaxX CBITY 3aXO/H i3 MPOTH/Ii Pi3HUM BHJaM 3JI0YMHIB Ta iX Mpo-
sIBaM, BHOCUTD MPOIMO3HUIIi] OO0 CTBOPEHHSI HOBOTO Ta JIOTIOBHEHHS YMH-
HOTO 3aKOHOJaBCTBa y cdepi 60poThOM 31 3mounHHICTIO Ta iH. Lle
M ITBEPIKYETHCSI BABUCHHSIM Ta y3arIbHEHHSIM i ITOTIEPETHIX KOHTPECiB
OOH?. VYce e cBIiTYUTH NMPO HArallbHy HEOOXIMHICTh, MO-TIEPIIE, B3ATTSI
VYKkpaiHoro aKTHBHOI y4acTi y IPOBEJCHHI Ta OpraHisamii caMux KOHIpECiB
OOH, a, nmo-apyre, BXUTTS BCIX JTOCTATHIX 3aXOJiB JUIsl BAOCKOHAJICHHS
YUHHOTO 3aKOHOMIABCTBA Y cdepl MPOTUIIi 3TOUMHHOCTI Ta TiIBUIICHHS
e(heKTUBHOCTI 1 SKOCTi POOOTH CYIOBHX 1 TPABOOXOPOHHUX OPTaHiB.

e nuTaHHs aKTyalli3y€eThCsl, 3BaKatoun Ha oiliiiHe BU3HAHHS JeprKaB-
HUMH OpraHamMu TOoro QakTy, IO «...isTTbHICTh HAIIOI AepKaBH i3 3amo0i-
TaHHs 3JI0Y4MHHOCTI HE Ma€ HAJIEKHOTO HayKOBOIO 3a0€3M1€UCHHS, HOBI TeX-
HOJIOTI1 Ta METOAMKH PO3POOISIOTHCS TTOBUTHHO Ta OE3CHCTEMHO, a HasBHI
PO3POOKH BIIPOBAIKYIOTHCSI HEJOCTATHHO aKTUBHO. YHACHIZIOK IIOTO 3aXO0H
y cdepi 60pOTHOU 31 3ITOUUHHICTIO, 1110 3AIMCHIOIOTHCS PABOOXOPOHHUMU
OpraHaMH, He MarOTh KOHCOJTIIOBAHOTO i CHCTEMHOTO XapakTepy»’.

Orxe, B enoxy OypXJIMBHX I1o0asTi3aIiiHuX mporieciB Ha modarky X XI ct.,
MOCTYIMOBOT'O BTSTHEHHS HALIOHAIBLHOI OPraHi30BaHOl 3JI0YMHHOCTI B Me-
PEeXi MI>XKHApOAHOT Ta TPAHCHAIIOHAIBHOT MO/aJIbIlIa YUacTh YKpaiHU
B I ATOTOBIII, IIPOBEACHHI 1 HAUTOJIOBHIIIIE — peajti3aii MoJI0KEHb 1 PeKO-
MeHpatiii koarpecie OOH pa3om i3 HanpaIfoBaHHAMH YKPaiHCHKIX HayKOB-
1B 1 MPAKTHUKIB i €, Ma0yTh, TUM, TaK O MOBHUTH, «EIIKCUPOMY», 11O JI0-
3BOJHUTH X04a O MPU3YNMUHHUTH KaracTpodiuHHi cTaH cupaB (HE
riepeOipITytoun!) y cdepi mpoTuaii 3M0YMHHOCTI B YKpaiHi.

! Ous.: A/CONE213/18 // Jonosins IBanapusroro kourpecy OOH i3 samobiranus
3JIOYMHHOCTI i KpuMiHanbHOTO HpaBocynns (CanpBagop, 12-19 ksit. 2010 p.).

* Tonnina B. B. Konrpecu OOH: nepcrekTuBM BUKOPUCTaHHA iX peKOMeH/alill y Iia-
HyBaHHI Ta 3[{i/iCHeHH] 3aX0fiB 3a1106iraHHs 37MounHHOCTI B Ykpaini / B. B. [onita, M. I. Koro-
msxHU // IIpo6meMu 3aKOHHOCT] : pecy6tik. MKBif. Hayk. 36. / Binm. pen. B. f. Tamiit. -
X. : Han. ropup. akag. Ykpainn, 2010. - Bum. 108. - C. 169-177.

*Ipo pienns Pany HatfionanpHOI 6esmexu 1 06oponn Ykpainn Bix 11.09.2009 p. «IIpo
CTaH 3/I0YMHHOCTI y iep>KaBi Ta KOOPAMHALLIIO IiA/IbHOCTI OpraHiB fep>KaBHOI BIaJiM y IIPO-
TUJil 3TOYMHHMM OPOSABAM Ta KOpynuii» : Ykas IIpesugenTa Ykpainnm Big 27.10.2009 p.
Ne 870/2009 // Odiw. BicH. Ykpainu. — 2009. — Ne 83. — Cr. 2809.

244



HAILII
IOBIAMSIPH

Bunosuuiocs 80 pokiB Biji IHS HAPOIKCHHS
BiJIOMOTO BUCHOTO YKpaiHU B raily3i KpHMiHAJILHO-
TO MIPOIIECy i KPUMIHATICTHKH, TATAHOBUTOTO TIEeTia-
rora Ta oprasizaropa IOpUIUYHOI HayKH, TOKTOpa
IOpUINYHUX HayK, mpodecopa, akamemika Harrio-
HaJIBHOI aKaJeMii MpaBOBHUX HayK YKpaiHw, 3aciy-
JKEHOTO JTisiua HayKH 1 TexHikK YKpainu [oH4apenka
Baapsiena I'naroBuua, sxuit Hapoauscst 7 ciuns 1931 p. y m. 3natomnodi
(amHi — HoBomupropon) KipoBorpazacekoi oonacri.

[Ticnst 3akiHYeHHSs! FOpUANYHOTO (haKyibTeTy KuiBChKOTO HallioHaIBHO-
ro yuiBepcurety iMeHi T. I, llleBuenka B. I. [ongapenko po3modaB mpo-
(beciliny IisTTBHICTD CIITYUM TPOKyparypu Yepkacbkoi obmacti. Hakorm-
YeHUH 3HAUHMH Oaraxk MpakTUYHUX 3HAHb J]aB 3MOTY BKIIOYUTHUCS 10
HayKOBHUX po3po00K y ramysi kpumiHamicTuku. [ToTimM Horo 3ampocuiin
npartroBat 10 KuiBcekoro HarioHanpHOTO YHiBepenTteTy iMeHi T. I I1leB-
YEHKA, 1110 CTAJIO 3HAKOBOIO MOJIE€I0. YHIBEpCUTETChKA Kap’epa Oyia AiicHO
ctpimkoro. [Tounnaroun 3 HalHMKYMX TOca]l — JabOpaHTa, aCUCTEHTA,
B. I'. ToHyapeHKo yCHIIIHO 3aXMCTUB KaHIUAATChKY JTUCEPTAIIIIO PO BH-
KOpHUCTaHHS (DOTOTpadiTHIX METOIIB TIPU PO3CITITyBaHHI 3JIOYHHIB, ITOTIM
[oca/ia CTapIIoro BUKJIalaya, MOTIM JOLEHTA 1 3aXUCT JOKTOPCHKOI 1-
ceprarii, BiTak mocaja 3aBigyBada KadeIpu KpUMiHaTICTHKH, TPUCBOEHHS
BYEHOTO 3BaHH: Npodecopa, 00paHHs IeKaHOM FOPHIMYHOTO (aKyIIbTETy.

IOpuangna ciinbHOTA 70OpE 3HAE 1 BUCOKO IIHYE BarOMUM BHECOK
IOBUIIsIpa Yy pO3BUTOK ropuandHOi Hayku. Haykoswii mopo6ox B. I. ['onua-
PEHKa IIUPOKO BiToMHI B YKpaiHi, HOro HayKoBi i/1€i BTiIEH] y YMCIEHHUX
HayKOBHX TIPAIISIX, Y SIKUX OyJI0 BUPINIEHO 0araro BayKITMBHUX Ta aKTyaTbHUX
po6IeM KPUMIHAITBHOTO TIPOIIECY, FOPUINTHOL TICHXOJIOT11, CyJOBOi eKC-
nieptusu. [ choro/Hi CBiit 6araTuii HayKOBHIA 1 OpTaHi3aTOPCHKUH JJOCBIJ BiH
LIEZPO Mepeaae YUCICHHUM YUHsIM, MonoauM (axiBusaM. Tucsdi BUmyck-
HUKIB YHIBEPCHUTETY, aKajieMii BJISIUHI IOBIISIPY 3a SICKpaBi, IliKaBi, 3MiCTOB-
Hi JIeKIii, SKUM 3aBXIU MPUTAaMaHHI TCOpETHIHA TIIMOWHA Ta 3pa3KoBa
METOHKA.

Ouonroroun AkageMilo IpOKypaTypH, 3aiiMarounch BUKIAJAbKOIO
poboToro B Akazemii anBokatypu, B. I'. ToHuapeHko 3aBx1u 6arato 3ycuib
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Ta eHeprii BiJlaBaB yIOCKOHAJICHHIO HABYaJIbHO-BUXOBHOTO MPOLIECY, Mif-
BHIICHHIO SIKOCTI ITiITOTOBKK BUCOKOT KBamiikarlii axiBIliB Ta HAyKOBUX
KaJpiB.

Horo npodeciiiHiCTh, JOCBIIUEHICTh CIIPABKHBOTO BUKJIAja4a, I1e/1-
pIiCTh Jylili, TIOBaYKHE CTABJICHHS 10 JIFOJICH BHCOKO I[IHYIOThCS 1 HAOyH
BaroMoro aBTOPHUTETY, J000BI Ta MOBAaru cepe] KOJIeT, CIiBpOOITHUKIB,
Y4HIB, IIMPOKOTO IOPUANIHOTO 3araiy.

[Ipe3unis Axamemii BHCOKO IiHYE CITiIbHY mpaito 3 B. I. [oHuapenkoM
1 CITOZIIBAETHCS, 10 HAllli CTOCYHKH Ha HUBI FOPUCTIPY/IEHIIiT OyIyTh pO3BH-
BaTHUCS 1 MIIHITH Ha OJIar0 pO3BUTKY BITUM3HSHOI Hayku. BueHi-mpaBo-
3HABLI BIICBHEHI, 1110 TBOPYMH poQeciiHui 10CBix I0BUIsIpa 1 Haxami Oyne
CTIPSIMOBaHMH Ha MiIBUIIEHHS aBTOPUTETY 1 HAyKOBOTO MoTeHIiany Hartio-
HaJIBHOI aKaseMil MpaBoBUX HAyK YKpaiHU.

[pesunis HaionanpHoi akagemii IpaBoBUX HAyK YKpaiHH 1 peAKoeris
KypHainy «BicHuk Axanemii mpaBoBHX HayK YKpaiHW» CEpACYHO BiTAIOTh
lonuapenka Baaasena 'naroBuya 3 oBiJiceM 1 0axarTh MII[THOTO
310pOB’s1, 0aIbOPOCTI, HE3racardoi )KUTTEBOI €HEPTii, HOAATBIINX TBOPUUX
YCHIXiB.

Bunosamnocst 60 pokiB Big AHS HapOKEHHS
BiJIOMOT0O BUEHOTO YKpaiHH B Tajy3i aJMiHICTPaTHB-
HOTO IpaBa, IOKTOpa I0pUANYHUX HayK, Ipodecopa,
4JieHa-KopecioHieHTa HarioHansHoi akaaeMii mpa-
BOBUX HayK YKpaiHH, 3aclly’KEHOTO Aisiya HayKH
i rexniku Ykpainn Kyoka €Brena bBopucoBuua,
sKkuii HapomuBes 24 ciuns 1951 p. y m. Kuesi.
VY 1977 p. 3akinuuB ropuaudHuii GpaxynsreT KuiBchbkoro nepaBHOTO yHi-
Bepcutety im. T. I'. [lleBuenka (HuHi — KuiBcbkuii HalllOHAILHUH YHIBEp-
cutet iMeHi Tapaca IlleBuenxka). 3 1977 p. 1 motenep npaiioe B [HCTUTYTI
nepskaBw i mpasa iM. B. M. Koperskoro HAH VYkpainu, e mpoimos misax
BiJI CTXKHCTA JI0 TOJIOBHOTO HAYKOBOTO criBpoOiTHHKA. 3 1999 p. m0 2010 p. —
3aiiMaBCsl MPUBATHOIO IOPUAMYHOIO TIPAKTUKOIO B FopuandHii (ipmi «Cai-
KOM», OyB 11 TIPE3HICHTOM.

VY 1980 p. 3axucTuB aucepTauito Ha 3100y TTS HAYKOBOTO CTYIICHS KaH-
IuaTa PUANIHAX HAyK Ha TeMy «Jlep:kaBHe ynpaBiiHHS KariTalbHAM
OyniBHMITBOM» (cnenianbHicTh 12.00.02, auni — 12.00.07), y 1989 p. —
JHCEepTallilo Ha 3100y TTs HAYKOBOTO CTYIEHS JOKTOpa IOPHIMYHHUX HAYK Ha
temy «IIpaBoBi mpobIeMy MPOrpaMHO-IILTEOBOTO YITPABIIHHSD) (CIeiab-
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Hictp 12.00.02, nuni — 12.00.07). HaykoBuii cTyniHb JOKTOpa FOPUANIHUX
HayK npucy/pkeHo y 1990 p. Buene 3BaHHsI cTapiioro HayKOBOTO CITiBPO-
OitHHMKa TiprcBOEHO y 1987 p. Buene 3BanHs nmpodecopa nprcoero y 2007 p.
OOpaHuil 4IEeHOM-KOPECTIOHEHTOM AKaJleMii MpaBOBUX HayK YKpaiHH
(auHi — HarrioHanbHa akajeMis IpaBoOBUX HayK Ykpainu)y 1993 p.

Hayxoswit mopobox €Brena boprcosmua KyOka mo0pe Binomuii He Jntie
B VkpaiHi, a i 1aneko 3a ii Mmexkamu. Moro HaykoBi el Brineni y uncieHHnx
HayKOBHX TIpAIISX, B IKMX OyJI0 BUPIIIEHO 0arato BayKIIMBHUX Ta aKTyaIbHUX
MpOOIIEM JIepyKaBHOTO YIIPABIiHHS, OpraHi3allil yrpaBIiHCHKOT TisIIbHOCTI
Ta BIOCKOHAJICHHSI MEXaHi3MiB PEryIIOBaHHs PUHKOBOI €eKOHOMIiKH. Bin
oryOnikyBaB rnonaj 90 HayKoBUX Tpallb. 3HAUYIUMU cepesl Hux €: «OcHo-
BHA JIaHKA YIPABITiHHS KaIliTaIbHUM Oy/TiBHUIITBOM (OpraHi3aiiHo-IpaBo-
Bi actiekTh)» (1980), «I[IporpamHo-11iI60Ba OpraHizaris AepKaBHOTO yIpaB-
JiHHA (CyTh, PaBOBa OCHOBA, ToCToapchka npaktuka)» (1988), «Pedop-
MyBaHHS JIEP)KaBHOTO yIPABIIHHS B YKpaiHi: MPOOIEMH i MIEPCTIEKTHBI
(y cmiBaBT., 1998), «CoBepuieHCTBOBaHNE 3aKOHOJATENbCTBA YKPaUHEI
Y poOJIEMBI €0 TAPMOHU3AIINH C 3aKOHOJIATEIILCTBOM 3apyOeIKHBIX CTPAH»
(y cmiBaBr., 2003), « AaMiHICTpaTUBHE MTPaBO YKpaiHu: AKaAeMidHIHA Kypc
(migpyyHuK: y 2 T.) Ta iH.

HanpyskeHy HayKoBy Ta negaroridyay aisuibHicTh €. b. KyOko akTus-
HO 1 YCITIIITHO TIOE€THY€ 3 TPOMAJICHKOIO JisThHICTIO. bepe 6e3nocepenHio
y4acTh y AisIbHOCTI pobounx rpyn Kabinety MinicTpiB Ykpainu, € KOH-
CYJIBTAHTOM K1IBKOX KOMiTeTiB BepxoBHoi Panu Ykpainu, HezaneKHIM
eKCIIepTOM i3 MpaBoBUX nuTaHk CreniaasHOi poOodoi rpynu Big Ykpa-
iau B Komicii €Bpomneiicbkoro Coro3y Ta ynpoaoBx 0ararbox pokiB OyB
yieHoM paau Criyku opucTtiB Ykpainu, MixkHapoaHoi acorialii ajBo-
KaTiB.

€sreny bopucoBuuy 3aBxau npuTaMaHHa HEBUUEPITHA TBOpYA EHEpris,
IIMPOTa THTEPECiB, HIJIECIPSIMOBAHICTh y JIOCSTHEHHI ITOCTABJICHOT METH.
Horo sxurTeuii JTOCBIJ, TITHOOKA ePYIUIlis, MEAPICTh My, IaHOOINBE
CTaBJICHHS 10 JIOAEH BUCOKO LIHYIOTHCS 1 Halalu I0BIUISIPY BaroMOTro aBTo-
pUTETY 1 IOBaru cepe;y KoJer, CIiBpOOITHHKIB, YUHIB, ITUPOKOTO FOPUINY-
HOTO 3arainy.

[Ipe3uais HanionansHoi akageMii mpaBoBUX HayK YKpaiHH 1 penko-
neris xypHany «BicHuK Akanemii mpaBoBUX HayK YKpaiHH» cepaedHO
BiTaroTh KyOka €Brena bopucoBuya 3 1oBiJieeM i 0axarTh MIITHOTO
30pPOB’s, TBOPYOTO JOBIOJITTS, MOJATBIINX YCIIXiB y OaraTorpaHHii
JUSIIBHOCTI.
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Bunosuuiocs 50 pokiB Bia AHS HAPOIKEHHS
yneHa-kopecronnenta HAIIpH Ykpainn Mypamm-
Ha Onexkcanapa I'ennaaiiioBuya, sikuii HapoaUBCS
28 mororo 1961 p. y M. Kuesi. Y 1982 p. 3akiHuuB
topuanuHuil pakynereT KHiBChKOTO JIep:kaBHOTO
yuiBepcutety imeHi T. I. llleBuenka, e 3aJIAIITUBCS
HaBYaTHCH B acmipanTypi. Y 1985-1989 pp. mparrio-
BaB BHKJagayeM Kadeapu Aep>KaBHO-NIPAaBOBUX aucuuiiid KuiBcekoi
ko MBC; y 19892006 pp. — crapimimnm BUKIaAa4eM, JOLEHTOM, IIPO-
(decopom kadenpu Teopii AepKkaBH 1 IpaBa YKpaiHCHKOI akaeMii BHyTpil-
HiX crpaB (HMHI — HanionaneHa akanemist BHyTpimHix cripas). Y 2007—
2008 pp. — HayaJbHUK HABYAJIbHO-HAYKOBOTO 1HCTUTYTY MiATOTOBKHU
ynpasnincbkoro nepconany OBC Axkanemii ynpasninast MBC. 13 2008 p.
npaioe B YHiBepcuTeTi « Ykpainay npodecopom kadeapu Teopii Ta ictopii
nepkasu i mpasa. Y 2009-2010 pp. o6iiiMaB rocay nupextopa [HeTutyTy
NpaBa Ta CYCIJIbHUX BIIHOCHH 11b0T0 YHiBepcutety. 3 2010 p. — 3aBimyBau
kaenpu Teopii Ta icTopii fepkaBu i mpaBa YHIBEPCHUTETY.

Y 1985 p. 3aXWCTUB qUCEPTAIIiI0 Ha 300y TTS HAyKOBOTO CTYIICHS KaH-
TuaaTa IPUINYHUX HayK Ha TeMy «besrnocepents neMokpatist: GyHKIii Ta
MexaHi3M Jii» (cremianbHicTs 12.00.01). 3BaHHs motieHTa MprcBoeHO B 1994 p.

VY 2001 p. 3aXUCTHUB JUCEPTAIlifo Ha 3100y TTS HAYKOBOTO CTYIICHS JOK-
TOpa IOPUANYHUX HAyK HA TeMY «AKTH IPSIMOTO HApOIOBIa s Y IPAaBOBiH
cucreMi» (cnerianbHicTh 12.00.01). Buene 3BaHHs mpodecopa mpucBoeHe
y 2003 p. 3BaHHs «3acimykeHUH I0pUCT YKpaiHu» npucBoeHo y 2006 p.
OO6panuii uneHoM-KopecnoHieHToM HartioHanbpHOT akaiemii mpaBoBUX HayK
VYkpainu y 2010 p.

HeBuueprnna TBopua eHepris, IIMPOYiHb IHTEpECiB 1 HeaOusika 3aB3si-
TICTB, IUIECHIPSIMOBAHICTH Y JIOCSTHEHHI TOCTABICHOT METH HA AN FOBIIS-
Py 3MOTy cTaTu BimoMuM (paxiBIieM, BYEHHM Yy rajy3i Teopii Ta icTopii
nepskaBw i mpasa. Haykosi imei O. I. Mypammaa copmyinboBaHi i BTilIeHI
y moraxa 100 HaykoBHX Tparsix, siKi BUCBITIIOIOTE aKTyabHI TPoOIeMu
3aranbpHOI Teopii nepkaBu i mpasa, peopMyBaHHS MPABOBOT CHCTEMU
VYkpainu. HanpsMu HayKOBHX JOCHTIKEHb — MPoOIeMH IpeICTaBHULBKOT
Ta Oe3nocepeiHbol 1eMOKpaTii, pe)opMyBaHHs IPABOBOT CUCTEMH YKPaiHH,
MIPaBOBE MOAETIOBAHHS, 3a0€3EUCHHS 1 3aXHUCT MpaB 1HBATIAiB TOLLO.

O. I MypaiuuH OpaB ydacTs y ckiaai podouoi rpynu BepxoBhoi Panu
VYkpainu 3 po3poOKH HU3KH MTPOEKTIB 3aKoHIB Ykpainu — «IIpo 3aransHo-
yKpaiHChKUH Ta MicueBuil pedeperaym», «I1po mopsaaok BUPILICHHS KO-
JIEKTHUBHUX TPYIOBHX CIOPiB (KOHMIIIKTIB)» Ta iH.
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O. I Mypammuna Bifpi3Hs€ HEBUYEPITHUI ONTUMI3M, J0OPO3NUITUBE
1 4yifHe CTABICHHS JI0 IPY3iB 1 KOJIET, MOPSAHICTb 1 IUPICTh Y BIAHOCHHAX.

[pesunis HamionanbHoi akagemii TpaBoBUX HAyK YKpaiHH 1 peAKoeris
KypHainy «BicHuk Akanemii mpaBoBUX HayK YKpaiHW» CepICYHO BiTAIOTh
Mypammna Ogaexcanapa [ennaaiiioBuua 3 1oBiIeeM 1 mHUpo 0axaroTh
0OpOTO 370pOB’ S, HEBUUCPITHUX CHJI 1 €HEprii, ONMTUMi3MY, 30iHCHEHHS
3ayMiB, IOMANBIINX YCIiXiB y CIIpaBi yTBepKEHHs B YKpaiHi inearniB
MPABOBOI JIEpKaBH.
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