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Ignoratus terminis artis ignoratur et ars’.

BBEAEHME

Hacrosmee mocobue npenHasHa4yeHo Ui CTYACHTOB IOPHAMYECKHX BY30B U
(baxkyIpTeTOB, pa3paboTaHo B COOTBETCTBHM C TpeOOBaHUAMH I ocynapcTBEHHOTO
o0pa30oBaTeIbHOrO CTaHIapTa Beicmiero npodeccnoHasbHOro obpazoBanust Poc-
cuiickoil deaepaiuu no cuenuanbHOCTH «FOpHCHpyNeHIH», HallpaplieHO HA TO-
BEIIIICHIE OOIIEH 1 KOMMYHUKATHBHON KyJIbTYpPhl OyIyIIero IOpUcTa.

OcHoBHad 1eJb MPeIaraéMoro nocodus — copMHpOBaTh HABBIKA M YMEHUS,
HEOOXOIMMBIE I YTCHUS M MEpeBOla CHEIMANBHOH JMUTEpaTyphl B HPOIECCe
mpodeCcCHOHAIBHO-OPHEHTHPOBAHHOTO HCIIOJIB30BAHUS I3bIKA, J1aTh CTYIACHTaM
NepBOHAYaIbHbIE caMmble OOILIHE NpeAcTaBICHUA 00 AHIIMHCKON IOPUANYECKOMN
TEPMHUHOJIOTUH.

JIro6asi TepMHHOCHCTEMA OTpaXkaeT CHCTEMY MOHATHH, o0pa3yromux o01acTh
3HAHWM TOM WJIM MHOW Hayku. He3HaHHWe TepMUHA, HEMOCTATOYHOE BIAJCHHE €O
CEMAHTHKOH MPHBOIUT K IPyObIM MCKXKEHUSM M OMIMOKaM, a MOPOil U IOJHOMY
HETIOHMMAaHHIO TeKcTa. BnajgeHne opuIMdecKoll TEpMUHONIOTHEH, cTPOro IpuUBs-
3aHHO K CHCTEMe NpaBa, SIBIISETCS CaMbIM BaXKHBLIM yCIOBHEM, 0OECTICHMBAIOIIUM
BO3MOXKHOCTb aJIEKBATHOI'O BOCHPHUSTHA M KOPPEKTHOTO IIEPEBOAA CIEIMATIBHOTO
IOPHINYIECKOI0 TEKCTA.

WzydyeHue TEpMUHONOTUN aHIIIOCAKCOHCKOHM CHCTEMBI MpaBa HEOOXOAUMO Ha-
YUHATh C M3YYCHUS TEPMHUHOB AHIJIMIICKOTO IpaBa — HAIMOHAIBHOHW NPaBOBOH
CHCTEMBI, KOTOpasi ¥ 110 Ceil AeHb 3aHMMAET JOMHUHHPYIOIIEe HON0KCHUE B CEMBE
oburero npaea. 1 XoT4 B HacTosiee BpeMs HEKOTOphIE NIPAaBOBBIE CUCTEMBI, BXO-
JUIIIKE B 3Ty IPABOBYIO CEMBIO, IIIyOOKO OT HETO OTJIMYAIOTCS, TEM HE MEHee, OHO
MPOIOIDKAET CIIY)KUTh MOJENBIO, HA OCHOBE KOTOpOH (hOPMHPYETCS- MBILLICHUE
JOPHCTOB, OMEPHPYIONIMX COOTBETCTRYIOMEH TEPMUHONOIHUECKOH CHCTEMOIA.

Takve XapakTepHCTHKY AHTIHUICKOr0 IpaBa, Kak HCTOPH3M M IPEeMCTBEH-
HOCTb, TO OOCTOATENLCTBO, YTO AHTITHHCKOE 00I1Iee MpaBo 00pa3yeT KIacCHYECKyIo
CHCTEMY IpeLeJeHTHOr0 nipaBa — judge-made law — onpeneuiy CTpyKTypy 1oco-
6ms1. OHO COCTOUT W3 MATU PA3AEIIOB:

1. UcTopus BORHHKHOBEHHS H pa3BUTH OOLIEro npapa

2. Koucrurynus Benukobpuranun’

! Ec/tM TepMHHOIOTHA TIPeIMETA HEH3BECTHA, HEW3BECTEH CaM IIPEIMET (1am. ).

2 Cw.: flagud. P. Kopgpe-Cnurnosu K. OCHOBHEIC IPABOBBIE CHCTEMbI COBPEMEHHOCTH.
M, 1998.

? Koncrurymus BenmukoOputanuu ¢ TOUKH 3peHHs HOPMAJILHOIO TONKOBAaHUA OTCYTCT-
BYeT KaK eAMHBIH KOAU(HLIMPOBAHHBIA HMCTOYHUK. OfHAKO OONBUIMHCTBO OPHUTAHCKHX
IOPUCTOB YOEXKIEHBI, YTO KOHCTHTYIMSI BelMKOOPUTAHMH CYILECTBYET Kak COBOKYMHOCTB
HanboJiee BaXKHBIX IOPHIMUYECKUX HOPM, YCTAHABIMBAIONIMX (HYHIAMEHTAIBHbBIE MPUHIHITEL
KOHCTHTYIHOHHOI'O CTPOS, IIPABOBOr0 MONOKEHHUS JINYHOCTH, TOCYTapCTBEHHOr0 yCTPOMCT-
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3. CynelOHas BIacTs

4. O01iee TpaBo U MPaBoO CIPaBEIIHBOCTH

5. JlokTpuHa mpeneaeHTa 1 IpelcIeHTHOE IIPABO

Kax/npiii pa3mesr COAep UT OpUrHHAIBHBIE TEKCThI, 3aMMCTBOBAHHBIC M3 aHI-
JOA3BIYHON FOPHIMYECKON INTEPATypPhl, Y4eOHUKOB, IHTEpHET PecypcoB; CUCTEMY
yHOpaXHEHUH, pa3paboOTaHHBIX TaKUM 00pa3oM, YTOObI 0OeCHEedYuTh pacilupeHHe
AKTHBHOTO CJIOBAPHOTO 3amaca CTYACHTOB B cepe IOPUANYECKON TEPMHUHOIOTHH.
Bricokas peKyppeHTHOCTD CIielHanbHON JIEKCUKH B YIPAKHEHHSIX U TEKCTax 00y-
CJIOBJICHA COBPEMCHHBIMH TPeOOBaHMAMU K OOYHUECHHIO MHOCTPAHHBIM SI3bIKAaM H
HanpaBleHa Ha (OPMHPOBAaHHE y CTY/IEHTOB A3BIKOBOH KOMIETEHIMH B cdepe
MpoQeCCHOHATBEHON KOMMYHHKAITHH.

[pennaracMbie TEKCTH HE PAacCYUTaHbl HA HCUCPUBIBAIONIEE M3I0KCHUE IOPU-
JIUYECKOTO MaTepHalia, HO HAampaBlIeHbl Ha TO, YTOOBI BBECTH CTYACHTOB B OOLIMH
KOHTEKCT aHIJIOCaKCOHCKOTO IMpPaBa.

Conepxanue OC33KBHUBAJIEHTHBIX TEPMUHOB M TEPMHHOJOTHYECKHX CIIOBOCO-
YETaHUI, KOTOpbIE HEBO3MOXKHO MEPEBECTH M3-3a OTCYTCTBUS MEPEBOIUECKHX CO-
OTBETCTBH, WIK MPH PAaCXOXAEHHH 00beMa MOHATUH TEPMHUHOB-aHAIOrOB, 00b-
SACHSETCS B IPEATEKCTOBBIX KOMMEHTapUsIX Ha PycckoM s3bike. KommeHTapuu
coziepKar MePeKpPEeCTHBIC CChUIKH M CBEICHUS 3THMOJIOTHUECKOTO Xapakrepa, I1o-
3BOJISIONIHE GOJIee TONHO PACKPHITH COJIEPKAHNE TOTO WM MHOTO TepMHHA. B mo-
coOue BKIIIOYEH TI0ccapiii, B KOTOPOM HPEACTaBICHb! UCIIOIb30BaHHbIE TEPMIHBI,
TEPMHHOJIOIHYECKHUE CIIOBOCOUYETAHMS M UX KPAaTKOE TOJIKOBAaHUE.

Ba, CHCTEMY OPraHOB IOoCyJapCTBEHHOH BIACTH M T.X., XOTA ¥ HMEET HETHIIHIHYIO (popmy.
Eé& mHaspIBatoT — «unwritteny, «entrenchedy, «virtualy. CMm., nanpumep: Smith S.4. de. Con-
stitutional and Administrative Law/ Smith S.A. de. — Penguin Books, 1977.



The Saxon is not like us Normans. His
manners are not so polity.
But he never means anything serious till
he talks about justice and right.
R. Kipling

PART I. THE HISTORICAL BACKGROUND

1. Transcribe and translate the words:

illegitimate, intimidation, hereditary, clergy, heir, pillage, submit, punish,
confiscate, allocate, disenfranchise, monarchy, manor, autonomy, military service,
monetary payments, office, arbitrate, legal, case, shire, tax payment, survey, land
ownership, assess, property, establish, tax, summon.

2. Study the explanations of the following terms carefully then read

the text below.

Anglo-Saxon

(YHCTOKPOBHBIN) aHTTHYaHUH, aHTITOCAKC

Anglo-Saxons

UCM. aHTJIOCAKCHI

AHIJI0CcaKCchI — 00LIee Ha3BaHHE JIPEBHETEPMAHCKHX
TJIEMEH: aHTIoB (Angles), cakcoB (Saxons), 1OTOB
(Jutes), ppusos (Frisians), koTopsle B V-VI BB. 3aBoe-
pamu Bpurannio’ u B VII-X BB. 06pa3oBaiy oHy Ha-
POIHOCTb.

Anglo-Saxon law

MPaBO aHTJIOCAKCOHCKOT0 Iepuoa

B nepuoa ot 3aBoeBaHUsT AHIIIMM FEPMAHCKUMU IjIe-
MeHamu (cM. Anglo-Saxons) B VI B. 1 oOpauieHus
CTpaHbl B XPUCTHAHCTBO 10 HOPMAHHCKOTO HAIIECTBUSA
B 1066 roay npaga, obmero Ay BCeit AHTIINH, HE CY-
IIECTBOBAJIO. 3aKOHBI PEryJIMPOBAIN OYEHb OrpaHu-
YeHHBIE aCMEKTHI 001[eCTBEHHBIX OTHOIIIEHWIT, MHCa-
JIUCh B OTJIMYKE OT KOHTHHEHTaIbHOH EBporbI HE Ha
JIATHIHHM, a HA JPEeBHEAHTTTUICKOM s13bIKe (Anglo-
Saxon).

disenfranchise

JINIIATh paBa, NPUBUIICTUN UIIA UMMYHHUTETA

4
JlatnHCcKOe HazBaHWe BPUTAaHCKUX OCTPOBOB, IPHHATOE IIOCIIE HX 3aBOCBAHUS PUMIISI-
Hami B 1 B. H. 3. OCHOBHOE HaceJleHue ¢ 8 B JI0 H.9. 110 5 B. H. 3. COCTaBJISUIN OpUTTHL
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manor

1) MaHOP, KPYIHOE 3eMeNIFHOE BIIaJICHUE, TIOMECTEE,
MOXKAJOBAaHHOE CIO36PEHHOM BacCary
2) MaHOPHATILHOE IIPABO

sheriff

1) ucm. JOMKHOCTHOE JIULO, IPEACTABUTEIb KOPOIIEB-
CKOM BiacTH B rpadcrse

[Hepuds! ocyniecTBAIIN 8 AMUHUCTPATHBHYIO U CY-
nebuyro QyHkIu (0T Ap.-aHIA. scirgeréfa — scir
«rpadcTBOY + geréfa «cyapay).

2) peACTaBUTENb HPAaBUTENbCTBA B TpadiCTBE, BBIIOI-
HSCT MPEUMYIICCTBEHHO aJMUHUCTPATHBHEIC (PyHK-
MM, Ha3HAyaeTcsl KOpONeBoil Ha roj

the Doomsday Book =
Domesday Book

ucm. «KHura CyaHOTO JHA», KaJacTpoBas KHUTa — 3e-
MeIbHast ONUCh AHTJINH, B KOTOPYIO ObLIO BHECEHO 15
THICAY HOMeCTHH (cM. manor) u 200 TeICSIY TBOPOB,
CITy’>KWJ1a OCHOBOH Jy1si cOOpa HaJIOTOBBIX IJIATEXEH B
KazHy

B coznanuu «Domesday Book» (1086 r.) Bepaziics
IyX BOCHHOH OpraHM30BaHHOCTH M AUCIHUILIHHBI, Xa-
paKTEpHBIN A7 aHIuiickoro geoganusMa. Bunbrensm
pasmai 3eMIIH HOPMaHHCKUM ceHbopaM. OHH 1 CTaln
OCHOBHBIMH HayOroIuiatenbiukaMu. Hanoru Baccanos
npoeepsuincs Koponesckum Cosetom (Curia Regis)
OYEHb CTPOTO. ’
«Domesday Book» cuutanack OCHOBHBIM JOKYMEHTOM
IpU pazdope TsHKO 0 HeABIKUMOCTH (OT Ap.-aHI. dom

—Cya).

canon law

KaHOHHUYECKOC NpaBo, 0611166 JJIA BCEro XpUCTHAHCTBA

Kanonnueckoe mpaso, od1iee Ans BCero XpUCTHAHCT-
Ba, B AHIVIMM IPUMEHAIOCH B cepe AeHCTBUS LEp-
KOBHOM IOPUCIMKLIMY, CO3aHHOM IOCJIE HOPMAHHCKO-
r'0 3aBOEBaHMU.

William I, the Conqueror (1066-1087 AD) .

William, the illegitimate son of the Duke of Normandy received the duchy of
Normandy upon his father’s death in 1035. He spent the next several years
consolidating his strength on the continent through marriage, diplomacy, war and
savage intimidation. By 1066, Normandy was in a position of independence from
William’s feudal lord, Henry I of France and the disputed succession in England
offered William an opportunity for invasion.




Edward the Confessor attempted to gain Norman support while fighting with
his father-in-law, Earl Godwin, by promising the throne to William in 1051. (At
that time, the kingship was not necessarily hereditary but was appointed by the
witan, a council of clergy and barons.) Before his death in 1066, however, Edward
reconciled with Godwin, and the witan agreed to Godwin’s son, Harold, as heir to
the crown. William was enraged and immediately prepared to invade. Harold
Godwinson awaited William’s arrival on England’s south shores. Harold
Godwinson’s forces marched north to defeat the Norse at Stamford Bridge on
September 25, 1066. Two days after the battle, William landed unopposed at
Pevensey and spent the next two weeks pillaging the area and strengthening his
position. Harold took the fight south to William and the Normans on October 14,
1066 at Hastings®. After hours of holding firm against the Normans, the tired
English forces finally were defeated. Harold and his brothers died fighting in the
Hastings battle, removing any further organized Anglo-Saxon resistance to the
Normans. The earls and bishops of the witan soon submitted and crowned him
William I on Christmas Day 1066. The whole of England was conquered and
united in 1072. William punished rebels by confiscating their lands and allocating
them to the Normans.

The arrival and conquest of William and the Normans radically altered the
course of English history. Rather than attempt a wholesale replacement of Anglo-
Saxon Jaw, William fused continental practices with native custom. By
disenfranchising Anglo-Saxon landowners, he instituted a brand of feudalism in
England that strengthened the monarchy. Villages and manors were given a large
degree of autonomy in local affairs in return for military service and monetary
payments. The Anglo-Saxon office of sheriff was greatly enhanced: sheriffs
arbitrated legal cases in the shire courts on behalf of the king, extracted tax
payments and were generally responsible for keeping the peace. “The Doomsday
Book” was commissioned in 1085 as a survey of land ownership to assess property
and establish a tax base. Within the regions covered by the Doomsday survey, the
dominance of the Norman king and his nobility are revealed: only two Anglo-
Saxon barons that held lands before 1066 retained those lands twenty years later.
All landowners were summoned to pay homage to William in 1086. William
imported an Italian, Lanfranc, to take the position of Archbishop of Canterbury;
Lanfranc reorganized the English Church, establishing separate Church courts to
deal with infractions of Canon law. Although he began the invasion with papal
support, William refused to let the church dictate policy within English and
Norman borders.

5 .
T"actunre — npuMopckuii ropoa B rpaderse Cycceke, 61113 KOTOPOro npousorua Gur-
Ba C HOpMaHHAMH.
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He died as he had lived: an inveterate warrior. He died September 9, 1087 from
complications of a wound he received in a siege on the town of Mantes.

“The Anglo-Saxon Chronicle” gave a favorable review of William’s twenty-
one year reign, but added, “His anxiety for money is the only thing on which he
can deservedly be blamed; . . . he would say and do some things and indeed almost
anything . . .where the hope of money allured him.” He was certainly cruel by
modern standards, and exacted a high toll from his subjects, but he laid the
foundation for the economic and political success of England.

3. Read the following text. Here is set down what William, king of the English,
established in consultation with his magnates after the conquest of England.
As you read find the equivalents of the underlined terms. Use a dictionary if
necessary.

Medieval Sourcebook: Laws of William the Conqueror

security 1) 6e3omacHOCTh
2) TM4YHas HEMPUKOCHOBECHHOCTD

be3onacHOCTh M MHpP B KOPOJIEBCTBE ObLIH Ba)KHBI JUJIsl TOTO,
4TOOBI 00ECHEUNTh PEryJIPHOC MOCTYIUIEHHE HAlIOTOBBIX ILIA-
TeXeH B Ka3Hy.

shire courts CyIpl rpadcTB, OCYLIECTBIIBINUE IPAaBOCYAHE O BOSHHKHOBE-
Hus obiero aHrMiicKkoro npasa (cM. common law) Ha OCHOBE
MECTHBIX OOBIYaCB.

INocne HOpMaHHCKOrO 3aBOEBaHMS CyIbl rpadcTB ObUTH HO-
CTEIICHHO 3aMeHeHbl (PeoJaTbHOM IOPUCIUKIKEH HOBOTO THIA
(MPHOpCKHE Cybl, cynsl 0apOHOB), KOTOPBIC TOXE CYAWIH Ha
OCHOBE OOBIYHOTO IIpaBa JIOKalbHOro Xapakrepa. Obmee Ais
BCell CTpaHbl IPaBO OBLIO CO3AAaHO MO3JHEE KOPOJEBCKHUMH CY-
namu (cm. Henry I1).

forfeit KOH(pHCKAII

OCHOBHBIMH HAJIOTOIUIATENBIIUKAMH ObLIH 3eMIICBIIA/ACITb-
I[BI, OJJHAKO KOH(HCKAMH HMYIIECTBA TAKKE CIYXKHIH Bax-
HBIM UCTOYHUKOM JIOXOZOB KOpOJIs Grarofapst ToMy, 4To Obula
CO3JaHa UCKIIOYHTEIbHAs KOPOJEBCKas IOPHCAMKIMA B OTHO-
IIEHUH TSDKKUX npectymiennd. Takum obpazom, B XII-XIII Be-
Kax KOPOJICBCKasl FOCTULHSA U3 CYACOHOTO YUPEH/ICHUA 110 pe-
IICHUIO CIOPOB C YYacTHEM TOCYAAapcTBa I[IOCTEHNEHHO
paspocyiach B OOILYI0 IOPHCIUKIHIO C IIHPOKHMH ITOJTHOMO-
YHAMH.




1. First that above all things he wishes one God to be revered throughout his
whole realm, one faith in Christ to be kept ever inviolate, and peace and security to
be preserved between English and Normans.

2. We decree also that every freeman shall affirm by oath and compact that he
will be loyal to king William both within and without England, that he will
preserve with him his lands and honor with all fidelity and defend him against his
enemies.

3. I will, moreover, that all the men I have brought with me, or who have come
after me, shall be protected by my peace and shall dwell in quiet. And if any one of
them shall be slain, let the lord of his murderer seize him within five days, if he
can; but if he cannot, let him pay me 46 marks of silver so long as his substance
avails. And when his substance is exhausted, let the whole hundred in which the
murder took place pay what remains in common.

4. We forbid also that any live cattle shall be bought or sold for money except
within cities, and this shall be done before three faithful witnesses; nor even
anything old without surety and warrant. But if anyone shall do otherwise, let him
pay once, and afterwards a second time for a fine.

5. It was decreed there that if a Frenchman shall charge an Englishman with
perjury or murder or theft or homicide, as the English call open rapine which
cannot be denied, the Englishman may defend himself, as he shall prefer, either by
the ordeal of hot iron or by wager of battle. But if the Englishman be infirm, let
him find another who will take his place. If one of them shall be vanquished, he
shall pay a fine of 40 shillings to the king. If an Englishman shall charge a
Frenchman and be unwilling to prove his accusation either by ordeal or by wager
of battle, I will, nevertheless, that the Frenchman shall acquit himself by a valid
oath.

6. This also I command and will, that all shall have and hold the law of the king
Edward in respect of their lands and all their possessions, with the addition of those
decrees I have ordained for the welfare of the English people.

7. Every man who wishes to be considered a freeman shall be in pledge so that
his surety shall hold him and hand him over to justice if he shall offend in any way.
And if any such shall escape, let his sureties see to it that they pay forthwith what
is charge against him, and let them clear themselves of any complicity in his
escape. Let recourse be had to the hundred and shire courts as our predecessors
decreed. And those who ought of right to come and are unwilling to appear, shall
be summoned once; and if for the second time they refuse to come, one ox shall be
taken from them, and they shall be summoned a third time. And if they do not
come the third time, a second ox shall be taken from them. But if they do not come
the fourth summons, the man who is unwilling to come shall forfeit from his goods
the amount of the charge against him and in addition to this a fine to the king.
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8. I prohibit the sale of any man by another outside the country on pain of a fine
to be paid in full to me.

9. 1 also forbid that anyone shall be slain or hanged for any fault, but let his
eyes be put out and let him be castrated. And this command shall not be violated
under pain of a fine in full to me.

4. Outline briefly the role of William I in English history as you see it.

5. Read the text below then translate the italicized extract into Russian in
writing.

Henry II (1154-1189)

Henry II was one of the most effective of all England's monarchs. He came to
the throne amid the anarchy of Stephen's reign and promptly collared his errant
barons. He refined Norman government and created a capable, self-standing
bureaucracy. His energy was equaled only by his ambition and intelligence. Henry
survived wars, rebellion, and controversy to successfully rule one of the Middle
Ages' most powerful kingdoms.

English and Norman barons in Stephen's reign manipulated feudal law to
undermine royal authority. Henry instituted many reforms to weaken traditional
Jeudal ties and strengthen his position. Unauthorized castles built during the
previous reign were razed. Monetary payments replaced military service as the
primary duty of vassals. The Exchequer was revitalized to enforce accurate record
keeping and tax collection. Incompetent sheriffs were replaced and the authority of
royal courts was expanded. Henry empowered a new social class of government
clerks that stabilized procedure — the government could operate effectively in the
king's absence and would subsequently prove sufficiently tenacious to survive the
reign of incompetent kings. Henry's reforms allowed the emergence of a body of
common law to replace the disparate customs of feudal and county courts. Jury
trials were initiated to end the old Germanic trials by ordeal or battle. Henry's
systematic approach to law provided a common basis for development of royal
institutions throughout the entire realm.

The process of strengthening the royal courts, however, yielded an unexpected
controversy. The church courts instituted by William the Conqueror became a safe
haven for criminals of varying degree and ability, for one in fifty of the English
population qualified as clerics. Henry wished to transfer sentencing in such cases to
the royal courts, as church courts merely demoted clerics to laymen. Thomas
Beckett, Henry's close friend and chancellor since 1155, was named Archbishop of
Canterbury in June 1162 but distanced himself from Henry and vehemently opposed
the weakening of church courts. He greatly angered Henry by opposing to the
coronation of Prince Henry. Exasperated, Henry hastily and publicly conveyed his
desire to be rid of the contentious Archbishop — four ambitious knights took the king
at his word and murdered Beckett in his own cathedral on December 29, 1170.

11



Henry's plans of dividing his myriad lands and titles evoked treachery from his
sons. At the encouragement — and sometimes because of the treatment — of their
mother, they rebelled against their father several times, often with Louis VII of
France as their accomplice. The deaths of Henry the Young King in 1183 and
Geoffrey in 1186 gave no respite from his children's rebellious nature; Richard,
with the assistance of Philip II Augustus of France, attacked and defeated Henry on
July 4, 1189 and forced him to accept a humiliating peace. Henry II died two days
later, on July 6, 1189,

6. Study the definitions of the words, read the text about Henry II again and
fill in the blanks in the sentences below. Using terms and expressions provided
make up a summary of the text.

a case

legal suit or action

civil law

common law

legal system based on Roman law. It is one of the two European
legal systems, English (common) law being the other. Civil law
may also mean the law relating to matters other than criminal law,
such as contract and tort.

that part of the English law not embodied in legislation, it consists
of rules of law, based on common customs and usage and on
judicial decisions. English common law became the basis of law
in the US and many other English-speaking countries.

crime 1) the doing of an act forbidden by law or the failure to do an act
required by law;
2) a serious offence;
3) criminal activity
criminal one that has committed or has been convicted
court 1) an assembly for the transaction of judicial business
2) a judge in session
institute 1) to set up: establish, found
2) to set going: to begin ( e.g. to institute an investigation)
(latin from institutus; in status)
institution an established custom, practice or law
jury a body of persons sworn to hear evidence on a matter submitted to
them and to give their verdict according to the evidence presented
law rule of conduct or action established by custom or laid down by
the supreme governing authority of a community, state or nation.
legal 1) relating to law or lawyers
2) deriving authority from a founded law: de jure
(latin from /lex, leg)
legal a series of steps followed in a regular definite order.
procedure
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sentence a judgment ordered by a court specifying the punishment to be
inflicted on a convicted criminal. The sentence can take the form
of a fine or probation or imprisonment.

trial the formal examination before a competent tribunal for the
purpose of determining the matter in issue in a criminal or civil
cause

1. English and Norman barons in Stephen's reign manipulated feudal ............
to undermine royal authority.

2 HEOTY: srs 58 vt many reforms.

3. He replaced incompetent sheriffs and expanded the authority of ............. :

4. To make the government operate effectively in the king's absence a new
social class of government clerks was empowered that stabilized .............

5. The reforms allowed the emergence of a body of ............ to replace the
customs of feudal and county courts.

6. A common basis for development of royal institutions throughout the entire
England was provided due to Henry's approach to .............

7. The old Germanic ............. by ordeal or battle were replaced by jury
............ found a safe haven in the church courts instituted by William the
Conqueror. And that is why Henry wished to transfer ............ in such
cases to the royal ............ , as church courts demoted clerics to laymen.

7. What do you think of the quotation from Sir Winston Churchill devoted to
Henry II? Write a short essay (about 300 words):

Writing an essay

do not begin sentences with “and”, “so” or “but”. To replace them use:
“however, “moreover”, “therefore unless”, “in order to”.

Bear in mind that “we” should be avoided as much as possible and the passive
should be used instead.

Avoid expressions as “according to me’ or clichés “this text shows us that”.
An English person would often put forward his personal opinion by writing “it
would therefore seem that” and then presenting his personal opinion as a fact. It is
also not a bad idea to conclude the essay with a question which raises an
important issue.

LAINYS

“Henry II Plantagenetffthe very first of that name and race, and the very
greatest King that England ever knew, but withal most unfortunate . . . his death
being imputed to those only to whom himself had given life . . .”

® Plantagenets —.IInaHTareHeTs, KOPOJEBCKas NMHACTHA. [OT sam. planta genistar —
npok; oter; I'enpuxa 11, rpad) Amxy#ickui, ykpalas cBOH LIUIEM BETKOH Apoka)]
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PART Il. THE BRITISH CONSTITUTION

Unit 1. The Concept

1. Study the following terms and then read the text below. It lists some of the
characteristics of the British constitutional system which differentiate it from
some other constitutions.

Parliament rapiIaMeHT, BBICIIMI 3aKOHOAATENBHBIN OpraH rocyapcr-
BeHHo# Bnactu CoegunenHoro Koponesctea

ITapnameHT IopuAMYECKM COCTOMT M3 MOHapxa (queen,
king), nanatsl nopnos (House of Lords) n nanatel oOImH
(House of Commons). Bo3nuk B XIII Beke.

MoHapx umeeT GoOpMaTsHO-KOHCTHTYIIMOHHOE IMPaBO
CO3BIBaTh NApJaMEHT Ha CECCHH, paclycKarh majary o0-
IIIMH, CAHKIIMOHUPOBATH 3aKOHBI, IPUHSATHIC TAPIAMEHTOM.

Bepxusis HeBbIOOpHas manaTa mapiaamenrta House of
Lords coctout u3 «cBerckux» (lords temporal) v «1yxoB-
HeIx» (lords spiritual) TOpAOB; Y9aCTBYET B OCYIIECTBIIE-
HHUH 3aKOHOJATENbHBIX MMOJTHOMOYHUH mapiIaMeHTa, obiaga-
€T TpaBOM OTIAraTeJIbHOTO BETO, JACHCTBYIOIIErO B
TEUYECHHE OJHOr0 roJa B OTHOIICHHHM 3aKOHOIPOCKTOB,
MPUHATHIX NManaToil OOIIMH; SBJIAETCS BBICIICH aleuIsu-
OHHOI MHcTaHnHMel; 3acenaer 140 nmeit B roxy. Beero B
nanate JopmoB Oojee ThIcA9M YiaeHOB. HeoOxommmerii
KBOpYM — 3 4eloBeKa.

Hmwxknasis BbIOOpHas namata napnamenta House of
Commons UTpacT NIaBHYIO POJIb B OCYIIECTBICHHH €T0 3a-
KOHOJIATENbHEIX QyHKIHHA. CPpOK MOTHOMOYHUH — MATH JIET.
B cocraBe manatel obmuH — 659 unenos (529 — ot AHr-
vy, 40 — ot Vaneca, 72 — ot Ilotnanmuu u 18 — ot Ce-
BepHoU Upnanann); HeoOXomuMerit kKBopyM — 40 4eIOBeK.

Ha nocnenuux mapmaMeHTCKHX BeIOOpax B 2002 romy
siBKa n3bupaTenei coctaBuia okono 75 %.

rule of KOHCTUTYIIMOHHAs HOpMa

constitutional law CoOCTBEHHO HpPaBOBOIl HOPMOW AHTTIHICKHE FOPUCTHI
CUHTAIOT TIPABOBHIC ITOJIOXKEHHS, KOTOPHIC H3BJIEKAIOTCS U3
OCHOBHOMH 4aCTH peIleHNH BHICOKUX CYA0B (cM. legal rule).
Takast HopMa Ka3yHCTUYHA M TECHO CBSI3aHA C 0OCTOSTENh-
CTBAMH KOHKPETHOTO JAeNa. A 3aKOH M aKT, KaKk MpaBuUiIo,
YCTaHABJIUBAKOT JIHMIIb PYKOBOISIIMC MPUHIMIB M CTaH-
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JapThl TMOBEACHHS, IO3TOMY IS TOTO, YTOOBI CHOPMYIIH-
POBaHHBIC B 3aKOHE IIOJIOXKEHHUS MOTJIH OBbITh MOJHOCTBHIO
BOCIIPHHATH AHIJIMHCKUAM TIPaBOM, OHHM JOJDKHBI OBITH
TIPUMEHEHB! U IOATBEPXKACHBI CYIaMu.

constitutional
convention

KOHCTHUTYIIMOHHBIH 00bI4aii

MHorue KOHCTUTYIIMOHHBIE HOpMBI BenukoOpuTaHun
HE SBIIIOTCS FOPUINYECKUMH II0 CBOEH MpHUpoOJie U HE 3a-
KpemieHbl 3aKoHOAAaTeNbHO. OHM MOryT OBITH OTpPaXKEHBI
UL B COOpPHHKAX CYAEOHBIX OTYETOB, MOKTPUHANBHBIX
TpyJax u T.1. OOLICIPUHATOrO ONpee/ICHUS KOHCTUTYIIH-
OHHOTO 00BbIYast HE CYLECTBYET. MOXKHO CKa3aTh, YTO KOH-
CTHTYLMOHHBIE 00BIYaM — 3TO HEKUE «IpaBHja HIPbD». B
AHTIMH CYHTAETCs, YTO KOHCTHTYIMOHHBIE OOBIYAH CO-
6mromaloTcs MO TOM NPHMYMHE, 9TO MX HApPYLICHUE HEH3-
OEKHO MPHUBEJET K HAPYIICHUIO 3aKOHA.

law

0003Ha4YCHHUE B COBPEMCHHOM AHIIIUMCKOM SI3BIKE TEPMH-
HOB «IIPaBO» U «3aKOH»

Hust obo3HadyeHHs IpaBa Kak CHCTEMbI 00Ieo0s-
3aTelIbHBIX HOPM CIIOBO YIOTpeOJsiercsi ¢ HeompeacieH-
HBIM apTHKIEM (a law), a TIpaBa, OTOXKAECTBISIEMOTO C 3a-
KOHOJIATEILCTBOM, — C ONPEICICHHBIM apTHKIIEM B (opme
MHO)KECTBEHHOro 4yHcia (the laws).

omnicompetence

06na)1a}me BCEOOBEMITIOIIMMH HOJIHOMOYHSIMHU

Cabinet

4

KaOMHET, PyKOBOASIIAs Ipynna MUHUCTPOB (okoso 20 ye-
JIOBEK)

Tlonueiit cocraB npasBuTenbcTBa Oonee 100 uenosek.
UneHsl npaBUTEIbCTBA B LIEIOM H YJICHBI KaOHHeTa B 4acT-
HOCTH Ha3HAYalOTCs IPEMbEP-MUHUCTPOM, KOTOPBIN SABJISA-
eTCs JHUACPOM MAPTHHM HapIaMEHTCKOro OOJBLIIHHCTBA
(Prime Minister). TlpeMbep-MUHHCTp OIpeaensieT TaKkKe
KOJIMYECTBEHHBIH COCTaB KabUHETa.

KaGuner BbIpabaThIBacT OCHOBHBIC HAIPABICHUS I0-
JIUTHKY TPABUTENbCTBA, KOOPJUHUPYET €ro JIesATebHOCTD,
NPUHUMAET PEelICHH 10 HaHOoNee BaXKHBIM BOIIPOCaM.

Munuctpsl kabMHETa 3aceJaloT OAMH WM JIBAa pa3a B
HECNI0 B PE3UJCHUUH IPEeMbEep-MHHUCTpa Ha JlayHHHTI-
Crput Ne 10 (Ne 70 Downing Street). ®opMupoBaHue mo-
BECTKH 3acemaHuii (agenda) sABiseTcss MpeporaTuBOd Hc-
KITFOYUTENBHO MpeMbep-MUHUCTpa. OH Ke BexeT 3acena-
HHE ¥ MOABOAUT €r0 UTOTH. B peakux ciaydasx peleHus
KaOMHETa MUHHUCTPOB IPHHUMAIOTCS TOJIOCOBAHHEM.
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B XX Beke BO3HHKIIA IPaKTHKA (pOPMHPOBAHUA KOMHUTE-
TOB — committees, KOTOPbIE NEUCTBYIOT MO0 HA TIOCTOSHHON
OCHOBe — standing committees (KOMUTETB! OOODOHBI, BHYT-
PEHHHX AeN M Ip.), n00 Ha BPEMEHHON OCHOBe — ad hoc
committees — US| pelICHHS KAKUX-TNO0 KOHKPETHBIX 3a/1au.

Unwritten character

The British constitution is not written in a basic document or group of
documents.

Continuity of development

It has evolved over centuries with but few sudden or dramatic changes, and a
high degree of historical continuity has been maintained as the constitution has
been brought up to date. Of the modern institutions of government, some are still
rooted in medieval origins. But the constitution is not a museum piece. The great
part of British constitutional law has been made in this century.

Parliamentary sovereignty

Parliament as a legislative body can enact any law whatsoever on any subject
whatsoever in the eyes of United Kingdom courts, according to the generally held
view. Changes in rules of constitutional law can be effected by ordinary legislation.

Law and convention

Particularly in the working of the executive branch of government and its
relationship with the Legislature, the constitution is regulated to a large extent by
rules which do not belong to the normal legal categories. These rules are called
constitutional conventions. They are rules of political conduct or binding usages,
most of which are capable of being varied or of simply disappearing as political
conditions and ideas change. If conventions are to be classified as rules of
constitutional law, then the term “law” must be given a very broad meaning. To
use the term “law” in more than one sense is not in itself unusual. Sometimes it is
convenient to contrast constitutional conventions with “strict law”. Thus in strict
law the Queen can dismiss her Ministers at pleasure. By convention this legal
power is exercisable only in very extraordinary circumstances. And because it is
well understood that, save in exceptional circumstances, the Queen must act in
accordance with ministerial advice, Parliament still adopts the form of conferring
discretionary powers on Her Majesty. Thus dichotomy of law and convention
pervades much of our constitutional law.
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Flexibility

The absence of cumbersome procedure for altering rules of constitutional
importance, the omnicompetence of Parliament and the pliability of many
constitutional conventions tend to make the British constitution flexible and easily
adaptable.

Unitary nature

The United Kingdom is unitary, not a federal, State at present time. If it were a
federal State, Parliament would be not omnicompetent.

Limited monarchy

Succession to the throne is hereditary. The functions of the head of State are
primarily ceremonial, and despite their amplitude in strict law they are now of little
or no political significance in normal times.

Bicameralism

The upper House of Parliament, the House of Lords, still constituted mainly on
a hereditary basis, is of minor importance: the lower House, the elected House of
Commons, is the focus of political attention.

Parliamentary Executive

The political arm of the executive branch of government is recruited from and
located within Parliament, and the Cabinet is collectively “responsible” to
Parliament in general, and the House of Commons in particular. A Government
would either have to resign or go to the country’ if it were to forfeit the support of
a majority in the Commons.

Executive dominance in the Legislature

Because of the structure of modern British political parties, and the operation of
the electoral system and certain constitutional rules, the Government in office is
normally able to command parliamentary support for the implementation of almost
any policy that it is in practice likely to adopt. The Government has indeed to be
responsible to parliamentary opinion, as well as to the weight to the electorate at
large, but one must not imagine that it is in any real sense a delegate or agent of
Parliament. The Government governs in and through Parliament. At the same time,
it would be erroneous to speak in terms of “Cabinet dictatorship”. A Government
operates within a complex network of constraints, restricting its freedom of
maneuver. (...)
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Judicial independence

The Judiciary is appointed by the Executive, but it is conspicuously
independent both of the Executive and of the Legislature. (...)
Constitutional and Administrative Law, S.A. de Smith

2. Read the text again. As you read, find the equivalents for the words and
phrases.

(cynebHast) BeTBB BJIACTH, BBOJUTH B ACHCTBHE (3aKOH), THOKast (KOHCTUTYIHA),
3aKOHOJIATENTbHAS BETBb BIACTH, 3aKOHOJATENIBHBIA OpraH, H30MpaTeNny, UCIIOTHH-
TENMbHAs! BETBb BJIACTH, KOHCTUTYHHOHHBIH 00bIUail, MEHATH HOpMY, Majnara Jiop-
JIOB, Manara OOIMH, OJJIep)KKa ITapIIaMEeHTCKOTO OOJBITHHCTBA, MPAaBUTENbCTBO,
YHATH B OTCTaBKY, YHHTapHOE TOCYyJapCTBO, IOPHINYECKAsL CHIIA.

3. Answer the following questions about the text.

1. What do you understand to be the functions of the Legislature, the Executive
and the Judiciary?

2. It is often said that the British constitution is not “entrenched”. Is the idea
expressed in the text? How?

3. What is the difference between a “unitary” and “federal” State?

4. Why does the text refer to the United Kingdom and not Great Britain?

5. The passage refers to the “entrenched constitution”. What other term does it
use to express the same idea?

6. What is meant by “limited monarchy”? Limited by what?

Unit 2. Rule of Law and Sovereignty of Parliament

1. This is an extract from a lecture, given by Lord Hailshan on BBC on
October 14™ 1976. Study the explanations of the terms then read it.

nation CTpaHa, TOCYAapCTBO

B aHrnos3bigHBIX CTpaHax 3TO CIOBO YIMOTPEONIseTcs B
3HAUCHUH «nation-statey, T.e. 20CY0apcmeo, TaK Kak B CO3-
HaHMKA HOCHTENICH aHTIIMICKOro s3blKa YKOpPECHEHa Hes
HAI[HOHANBHOIO TOCyJapcTBa. B TO BpeMs KaKk HOCHUTENH
PYCCKOrO sI3BIKa CIOBO «Hayus» TOHHMAIOT B HAIMOHAJb-
HO-3THHYECKOM CMBICIIE.
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rule of law NPHHIUII BEPXOBEHCTBA IIPaBa

B AHmmu npuHIOMI BEPXOBEHCTBAa IIpaBa SBILICTCS
¢dbyHIaMEHTaIbHBIM KOHCTHTYLHMOHHBIM HIpHHLHIOM. Co-
TJIACHO €ro TpeOoBaHMSAM Bce PaBHEI mepen mpaBoM. ['ocy-
JapCTBO HAa MIPAaBOBOM ITOJIE BBICTYIIACT JIMIIB KaK OJMH M3
CyOBEeKTOB IpaBa HapsAdy ¢ YacTHBIMH JMIamu. Tem ca-
MBIM H TOCYJIapCTBY, KOTOPOE J0JDKHO IPECIIEIOBaTh Imy0-
JIUYHBIA MHTEPEC, H OTACIBHBIM JIHI[AM, KOTOPBIC JIOJDKHBI
MMETH BO3MOXKHOCTh OTCTaWBaTh 9aCTHBIE MHTEPECHI, TPH-
XOAUTCA I0Ka3bIBaTh B Cy/ie CBOIO NPABOTY, KOTla OHU 00-
pamaTcs 3a MPaBOCYAUEM.

CornacHo npuHmumy rule of law aHramickuil cyn He
BBICTYyTIa€T Ha CTOPOHE TOCYAApCTBAa M HE 3aBHCHUT OT BJla-
CcTH. B 3TOM COCTOMT OCHOBa COLHAJBHOTO YBAXXEHUS K
CY/IbSIM, TPAAHIMOHHOTO [UIsI AHIVIMH.

Act of Parliament | mapiamMeHTCKHI aKT, 3aKOHONPOEKT, HMPUHATHIM ManaTod
OOImUH M HOJXYyYHBLIIHH KOPOJIEBCKYIO CaHKIMIO (royal
assent)

We are sometimes unaware that our constitution is unique. There is
nothing quite like it, even among nations to whom we have given
independence. The point is not that all other nations have what is called in a
literal sense a written constitution. After all, much of our own constitution is
in writing and much more could be reduced to writing if we wanted, without
any appreciable change. No, the point is that the powers of our own
Parliament are absolute and unlimited. And in this we are almost alone. All
other free nations impose limitations on their representative assemblies. We
impose none on ours. Parliament can take away a man’s liberty or life
without a trial, and in past centuries it has actually done so. It can prolong its
own life, and in own time has done so twice, quite properly, during two
world wars. No doubt, in recent times Parliament has not abused these
particular powers. Nonetheless, the point I am making is that a result of the
changes in its operations and structure, the absence of any real limitation on
the powers of Parliament has become quite unacceptable. Of course, this
doctrine of the absolute sovereignty of Parliament has been fully recognized
for very many years. Judges may pass judgments on the acts of ministers as
they have recently done in a number of disputes. To this extent the rule of
law applies and prevails here as in other free countries. But once the courts
are confronted with an Act of Parliament, all they can do is to ascertain its
meaning if they can and they apply it as justly and mercifully as the language
of the law permits. And so, of the two pillars of our constitution, the rule of
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law and the sovereignty of Parliament, it is the sovereignty of Parliament
which is paramount in every case. The limitations on it are only political and
moral. They are found in the consciences of members, in the necessity for
periodical elections, and in the so-called checks and balances inherent in the
composition, structure and practice of Parliament itself. Only a revolution,
bloody or peacefully contrived, can put an end to the situation which I have
described. We live under an elective dictatorship, absolute in theory if
hitherto thought tolerable in practice. How far it is still tolerable is the
question I wish to ask.

2. Give the Russian equivalents to the following words and expressions:

written constitution, the powers of Parliament, representative assembly,
impose, abuse powers, language of the law, the sovereignty of Parliament, checks
and balances.

3. Read the following text. As you read choose the proper meanings (1-3; 1-4;
1-3) of the terms which are polysemantic for the word combinations to be
translated (A-C; A-B; A-C).

rgovernment 1) dpopma npasneHns A the process of government
2) ynpaBieHUe B a Government in power
3) npaBUTENBCTBO C central government
authorities

legal 1) ropuangeckuit A legal rights and duties
2) mpaBoBoii
3) 3aKOHHBIH B legal power
4) nmerouil OTHOIICHHE K 00-

HIEMy TpaBy

authority 1) Bnacth A public authority
2) opraHsl BIACTH B local authorities
3) nommHOMOUHE C discretionary authority

Broadly, therefore, today the Rule of Law is the principle that the process of
government is bound up with the law and that the law is supreme. A Government
in power must act according to law, i.e.® within the law. For example, a Home
Secretary’ cannot forcibly enter my house unless he has lawful power to do so:
neither may he arrest me unless he has lawful power so to act. The law gives me
remedies if my rights are infringed. The Rule of Law may therefore be said to

8 i.e. (id est) — To ecTh (nart.)
° MuHHCTp BHYTpeHHHX fen BemnkoGpuranuu (noaH. Secretary of State for the Home
Department )
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prevail when the exercise of all forms of public authority (central government
authorities, local authorities, police and other bodies) is subject to review by the
ordinary courts of law to which all citizens most have equal access.

The Rule of Law may perhaps best be grasped by contrasting it with opposite,
i.e. arbitrary (uncertain, unpredictable) use of authority against any person or
property...

Professor A.V. Dicey, in his work “The Law of the Constitution” (1885) gave
three meanings of the Rule of Law thus:

Absence of Arbitrary Power or Supremacy of the Law

It means in the first place, the absolute supremacy or predominance of regular
law as opposed to the influence of arbitrary power of and excludes the existence of
arbitraries of prerogative, or even wide discretionary authority on the part of the
Government... a man may be punished for a breach of the law, but he can be
punished for nothing else.

Equality before the Law

The Rule of Law means again the equality before the law or the equal
subjection of all classes to the ordinary law of the land administrated by the
ordinary law courts.

The Constitution is the Result of the Ordinary Law of the Land

The British Constitution is unwritten: it is the product of the operation of the
ordinary law of the land. The legal rights and duties of a British subject are
generally found in the common law (there are, of course, certain rules contained in
particular statutes). The broad rule of the common law is that no one may interfere
with or invade my person or property unless he has legal power so to do. Otherwise
he commits a wrong (contrary to common law) for which I may sue. There are no
guaranteed constitutional rule in writing to this effect: it is merely the rule of the
common law which has been hammered out over centuries by the judges. Any
citizen may, therefore, ascertain his rights from the legal cases decided in the past
and from statutes. There are, therefore, no fundamental and guaranteed rights
enshrined in some sacred constitutional code or statute.

The British Constitution made simple, C.F. Padfield & T. Byrne

4. Read the text again, then using information from it match the legal terms
(1-14) with their Russian equivalents (A-N).

1 breach of the law A IPHHIIMI BEPXOBEHCTRA MpaBa
2 statute B NOAYHHEHUE, OTBETCTBEHHOCTh
3 rule of law C PaBEHCTRBO TEPE]T 3aKOHOM

4 administrate  * D BEPXOBHAS BJIACTH
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5 equality before the law E COBEpIIATh TPaBOHAPYIICHHUE,
JETHKT

6 commit a wrong_ F OTIPaBJIATh NPABOCYAHE

7 subjection G JHI0, CYOBEKT

8 arbitrary H HapyIIEeHHC 3aKOHA

9 supremacy 1 NPOU3BOJILHEII

10 | prerogative J aKT apJaMeHTa, CTaTyT

11 | remedy K HapylaTh (IIpaBo)

12 infringe L CPEeICTBO CYNeGHON 3alnThL

13 | person M | coOCTBEHHOCTh

14 | property N UCKJIIOYUTEILHOE IPABO

5. Which of the following sentences best summarises the text “Rule of Law”
and why?

1. The Rule of Law must be contrasted with its opposite, the arbitrary, e.g. a
Home Secretary cannot forcibly enter the individual’s house or arrest him or her.

2. The Rule of Law means that the Government must act within the framework
of the law, which is supreme and applicable to everyone alike, and that no one can
invade an individual property or infringe his or her rights unless he has lawful
power to do so.

Unit 3. Queen and the Law/Judiciary

1. Study the following and read the text.

queen 1) xoponeBa — HaCIEACTBEHHBINH THTYJI )XEHIIMHBI MOHApXa; [1aBa
rocyaapctea M ConapyxKecTBa; CUMTAETCs BEPXOBHBIM HOCHTENIEM HC-
TIOJTHATENBHON RBNACTH, TJIaBOH CyOeOHOH CHCTEMBI, INTABHOKOMAH-
IYIOIUM BOOPYXEHHBIMH CHJIAMH, CBETCKMM IJaBON aHIIMKAHCKOH
LUEepKBU; MMeeT (POPMaIEHO-KOHCTHTYIIHOHHOE MPABO CO3BIBATH Map-
JaMEeHT Ha CeCCHH, PACIlyCKaTh MaynaTy oOIIMH, CAHKIMOHHPOBATH 3a-
KOHOIIPOEKTHI, IPHUHSATEHIE apIaMEeHTOM

2) the Queen — npaBsanias koponesa Enmzasera Il (mommslit THTYN
KOposieBbl, NpuHATHIL B Mae 1953 rona: Elizabeth the Second, by the
Grace of God of the United Kingdom o great Britain and Northern
Ireland and of her other Realms and Territories Queen, Head of the
Commonwealth, Defender of the Faith Enu3aBera Bropas boxueit mu-
nocteio koponesa CoenuHenHoro KopornerctBa BemukoOpuTaHnu u
CesepHoii Upnanauu u €€ apyrux BiiafieHuil u Tepputopwuii, rimasa Co-
JPYKECTBA, 3AIMUTHHLA BEPHI
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2. Read the text below. As you read it find and translate the following words
and expressions:

arbitrary, making laws, administering justice, local jurisdiction, civil
jurisdiction, ecclesiastical jurisdiction, ensure order, appointment, authority,
wrongdoers, civil case, criminal case, hold office, mlsconduct conviction of a
serious offence, criminal prosecution.

The Queen is a constitutional monarch: in other words she is bound by rules
and conventions and cannot rule in an arbitrary way. Limits began to be placed on
the powers of the monarch as far as back 1215 when the barons forced King John
to recognise in Magna Carta that they had certain rights.

The essence of the monarchy today is that The Queen is politically impartial.
On almost all matters she acts on the advice of the government of the day. The
tasks of making laws, administering justice, governing and defending the country
are carried out of the others in The Queen’s name. The Monarch thus symbolises
the permanence and stability of the nation.

The rendering of justice is one of the oldest of royal functions. From late
Anglo-Saxon times, the concept of the Sovereign as the “Fount of Justice” grew in
importance as it helped to ensure that a single system of justice prevailed over
competing local, civil and ecclesiastical jurisdictions.

This accumulated legislative power placed responsibilities on the king as a
dispenser of justice to ensure order and punish crime. From William the Conqueror
royal justice was more effectively enforced by the king’s appointment of local
sheriffs, traveling justices and other officials to administer justice in the
Sovereign’s name throughout the kingdom. A chronicler of 1179 wrote of Henry
II: “he appointed wise men from his kingdom and later sent hem through the
regions of the kingdom assigned to them to execute justice among the people...
This he did in order that the coming of public officials of authority throughout his
shires might strike terror into the hearts on wrongdoers”.

The royal courts were therefore at the centre of the administration of justice in
both civil and criminal cases, and Sovereigns themselves took an active part in
their own courts, with the king sometimes presiding over the proceedings. By the
15% century, the central courts had settled at Westminster, and the Court of Justice
remained housed at Westminster Hall until 1882.

However, there were limits to royal enforcement of justice or “the king’s
peace”. These limits included the geographical distance of the more remote shires,
ecclesiastical jurisdictions, and above all, the Sovereign reliance on local barons
and gentry to uphold the law in the regions — which was liable to break down I
times of civil war.

Moreover, as Parliament’s legislative role grew and day-to-day power came to
be exercised by Ministers in Cabinet, so the Sovereign’s role in actually
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administering justice declined. The Bill of Rights (1689) confirmed the
fundamental constitutional principal that the Sovereign no longer had any right to
administer justice. The Sovereign’s responsibilities regarding the judiciary also
waned — under the Act of Settlement (1701), judges were to hold office during
good behavior rather than the Sovereign’s will. (Judges can be removed by the
Sovereign on the advice of Ministers, either following an address presented by
both Houses of Parliament or without an address in cases of official misconduct or
conviction of a serious offence.) The Act therefore established judicial
independence.

Today, The Queen’s role in the administration of justice is entirely symbolic.
By the coronation oath, and by common law and various statutes, the Sovereign is
required to cause law and justice with mercy to be administered to all. In the
United Kingdom, all jurisdiction therefore derives from the Crown: the judges are
her Majesty’s judges and derive their authority from the Crown; criminal
prosecutions are brought in the name of the Sovereign against those charged; the
prisons are Her Majesty’s Prisons; and prisoners are detained “during Her
Majesty’s pleasure”. In the area of law, as in her other public actions, The Queen
acts solely on the advice of her Ministers.

3. Read the text and fill in the blanks with the terms:

1. The Queen cannot rule inan .......... way.

2. On almost all matters the Queen acts ......... of the government of the day.

3. The tasks of ........... s e s e are carried out of the others in
the Queen’s name.

4. The concept of the Sovereign as ............. helped to ensure that a single

system of justice prevailed over other competing jurisdictions.

5. Accumulated legislative power placed responsibilities on the king as a
dispenser of justice ............ and .............. .

6. The royal courts were at the centre of ............... in both civil and criminal
cases.

7. The Sovereign can ......... judges on the advice of Ministers, with an address
presented by both Houses of Parliament or without an address in cases of

4. To make up a summary of the previous text answer the following questions:‘

1. What is the essence of the monarchy today?

2. What is the meaning of the concept of the Sovereign as the “Fount of
Justice™?

3. How was royal justice enforced by kings?

4. Were any limits to royal enforcement of justice?

5. What statutes confirmed the constitutional principal that the Sovereign no
longer had no right to administer justice?
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6. What is the Sovereign’s role in the administration of justice?

7. What is the source of all jurisdiction?

8. Why are criminals in prison said to be detained “during Her Majesty’s
pleasure™?

9. What prerogatives does the Queen have on the advice of her Ministers?

Unit 4. Statute Law as the Source of the Constitution

statute | cratyTr, akT mapiamenta (cM. Act of Parliament), KOTOpBIH HMeeT
BBICHIYIO IOPHIMYECKYIO CHJIY B CPaBHEHMH C APYTMMH HOPMAaTHMBHBI-
MU aKTaMH, U pa3IM4HbIC MOJ[3aKOHHBIC aKThl BO MCIIOJHEHHE 3aKOHA
(OoT J1aT. statutum — 3aKOH, YCTaHOBJICHHE)

1. The first major source for the law of the constitution comes in the form of
legislation. The following is a list of the statutes which are of the greatest
constitutional significance, with a brief summary of their contents. Read the
list of Acts and classify them into the headings.

The electoral system The make-up and the The monarchy and
functions of Parliament the civil liberties

1297 Re-issue of the Magna Carta (1215)

This is a declaration of certain fundamental principles: no one should lose his
life or liberty “except by the lawful judgement of his equals and by the law of the
land”; the King should not sell, deny or delay justice; punishment should be in
relation to the seriousness of the crime, etc.

1653 The Instrument of Government
This was a first attempt to draw up a written constitution setting out the
different functions of the Lord Protector (Oliver Cromwell), of his Council of State
and of Parliament, as well as various safeguards against the abuse of power, and
spec1fy1ng how often Parliament should be summoned and who might be ehglble
to vote in elections, etc.

1679 The Habeas Corpus Amendment Act

This contains provisions ensuring that persons imprisoned without legal cause,
whether by the Crown or by private individuals, should, on obtaining a writ of
Habeas Corpus, have the detention, examined by a judge within a set period of time.

»
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1689 The Bill of Rights

It declares that the monarch’s “pretended” power of suspending or dispensing
with laws without the consent of Parliament is illegal, that elections and debate in
Parliament should be free, and that Parliament should be summoned frequently, etc.

1701 The Act of Settlement
This deals with the question of succession to the throne (though a specified
Protestant line) and with the conditions of tenure, payment and dismissal of judges.

1707 The Act of Union

This brought about the abolition of the Scottish Parliament and united the
governments of England and Scotland. Henceforth, Scottish MPs took their seats at
Westminster.

1832 The First Reform Act

Its main features were an extension of the franchise (doubling the number of
those eligible to vote), a redistribution of parliamentary seats towards the industrial
north of England, and the setting up of electoral registration as a re-condition for
voting. Property remained the basic criterion for the franchise.

1867 The Representation of the People Act

The second Reform Act brought about a further extension of parliamentary
franchise and a redistribution of seats. This resulted in an increase in the middle-
class vote in the counties, and the enfranchisement of the artisans in the towns.

1872 The Ballot Act

This was a vital piece of legislation, setting up the secret ballot at parliamentary
elections and thereby doing away with the old system of voting in public which
made voters so vulnerable to “pressure” from over-enthusiastic candidates.

1911 The Parliamentary Act

This laid down the reduced powers of the House of Lords with regard to Money
Bills in particular — the maximum the House could delay such a bill was limited to
1 month — and Public Bills in general (maximum delay: 2 years). It also shortened
the life of Parliament from 7 to 5 years.

1918 The Representation of the People Act

This extended the franchise to all man over 21 who had been resident in their
constituency for more than 6 month, and to women over 30 subject to certain
conditions.
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1928 The Representation of the People Act

This removed the remaining discrimination against women. Registration as a
voter was henceforth on the basis of age (21 and over), and residence in the
constituency concerned (a minimum period of 3 month).

1949 The Parliament Act
This completed the work done by the 1911 Act by reducing the House of
Lords’ suspensive veto on legislation to a period of 1 year.

1958 The Life Peerage Act

This was designed to reinforce and widen the basis of the House of Lords by
providing for the criterion of non-hereditary or “life” peerages, with full voting
rights, for commoners who had played a prominent role in public life. Such people
hold the rank of Baron or Baroness.

"1963 The Peerage Act

This was designed to enable hereditary peer to declaim his peerage. The
Act was passed under pressure from Tony Benn, who, as Viscount Stansgate,
would otherwise have been permanently excluded from his seat in the House
of Commons.

1969 The Representation of the People Act
This lowered the voting age to 18.

1972 The European Communities Act

This stipulates that the UK is bound by rulings of the European Court. It
recognizes that certain categories of rules dealing with the rights and duties of
individuals are to be applied directly in British courts without any further
enactment by the Westminster Parliament.

1985 The Representation of the People Act
This contains provisions concerning the voting rights of expatriate Britons and
holidaymakers.

1993 Maastricht Agreement ratified

Parliament ratified the 1991 Maastricht Agreement, emphasizing that it
safeguarded the powers of nation states by promoting the principle of subsidiary.
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PART Ill. THE ARMS OF THE LAW

Unit 1. The Court System

The modern‘hierarchy of English courts was established by Judicature Acts of
1873-5 which essentially removed the parallel jurisdiction of the Court of Equity
and of the Common Law, and created the Supreme Court of Judicature regulated

by the Supreme Court Act, 1981.

1. The diagram represents the present hierarchy of the courts in England and
Wales for both civil and criminal jurisdiction'’. Read the definitions below
(ex. 2), then fill the text with missing information in English.

W3 ucxoanoro ¢aiiia menonaTHo, Kak BuISANT cxema. Ipomy mepepn-
coBath. Bo3mokHo 1 na Gymare BpyUHYIO

19 Cxema npuBenena no: M.B. Aposas. Cyne6uble CHCTEMBI COBPEMEHHBIX EBPOTEHCKIX
roCyJapcTB: CPaBHUTENbHO-IPaBoBoii ananus. [Ipui. 7,8. Huc. ... k.r0.H., M., 2006.
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Cneuua.ﬂnsnponaﬂﬂble CyAbl:

*» IOpuanieckuit komuter Taitnoro Cosera
(Judical Committee of the Privy Council)

* Cy1 IpOTeKIHH

* AaHTUMOHOIIOJILHBIH CYJI

(Restrictive Practices Court)

* E-mailing the Civil and Famile Courts

* Cy Il KOopoHepa (coroners court)

* BOGHHBIH Cy[bI (courts martial)

» kanouunveckuit cyn (Ecclesiastical Court)
* [10 3eMJICTIOJIB30BAHUIO

* [10 BOTIIPOCAaM COOCTBEHHOCTH

* [10 COIHAIBHOMY CTPaxOBaHHIO

* [I0 TPAHCIIOPTY

* 10 TIPOMBIIIICHHOCTH

* [10 BOIIPOCAM 3aHATOCTH

BHecyneonble opransl (0x010 200):

* TpeTelCKHe CYAbI

* CYZIbl pacciieJOBaHHSA

(inquiries board)

* aJIMHHHUCTPATHBHBIE TPUOYHAIBI

* AnMuHHCTpaTHBHEIN cyx (JlonaoH)
* TpHOYHAJIBI TTO TPYAOBBIM CIIOpaM

* TpuOyHAaNbl UMMUTPALUH

* TpHOYHAIBI 110 HANIOTO00IOKESHHUIO
* 10 IICHXHYECKOMY 30POBBIO

Cyapl 0011€el IPUCIMKIIUMA [0 YTOJ0BHBIM JeJIaM:

CyMMapHoe CyA0NpPON3BOJCTBO

( )

Manara Jlopaos

v

AneJUIIHHOHHBINA ¢y
YroJIoBHasl Hajara

Cyn KopoJeBckoii ckaMbu
(oTaesenue Bpicokoro cyaa)

Cyn KopoHbi

+

MArucCTpaTCKkue Cyabl

N0 0OBHHHUTEILHOMY aAKTY

( )

Tlanara Jlopaos

T

AnensiMHOHHBIA ¢y
yrooBHas najiara

T

Cya Koponsl
(1 MHCTAaHLMSA 10 TSHKKUM NPECTY-
TUTCHUSAMH)

T

MarucTpaTcKHe cyabl
(oAroTOBKa MaTEpUATIOB A€Na U
nepenada B Cyn Kopomsr)
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Cynwbl 06111el FOPUCIUKIINH 110 TPAKAAHCKHM JIeJIaM:

HC3HAYUTC/IBbHBIC 1¢Jia:

Ianata Jlopnos

o

T

Boicokuii cyn AneJIsiOHHBINA CYy
(6bankpoTCcTBO) rpazkaaHcKas najara

HaudoJee BaxKHbIE rpaxaaHCKue aeja:

TIporeypa «obxomar»

Bricoxnii cyn

cyasl rpaders T

(pafioHHBIC CyIIbH,
PpeKOpEpEI)

MarucTpaTckue
CYABI

(neprast HHCTaHIIHSA)

-~ Cya Koponesckoii
CKAMBH

- Kanusepckoe
oTAe/IeHHe

~ 0 ceMeHHBIM
aenam

2. Read the explanations concerned with different courts and match them
(A-G) with their definitions given in English (1-7).

A. Magistrates’ Court

MaructpaTckuii cynl SBISEeTCS HU3KUM CyJIOM
M0 PAaCCMOTPEHUIO MAaTO3HAYMTEIHHBIX YTOJOB-
HBIX NIPaBOHAPYLICHUH, IPECIEAYEMBIX B TIOPA-
K€ CyMMapHOTO CyAOTIPOU3BOACTBA. Marucrparsl
HaJe/IeHBI TaKKe HCKOTOPOI KOMIETEHIIUEH pac-
CMaTpUBaTh TPAXIAHCKHE JeNna, MPEeXJIe BCEro
CeMEHBIE.

B AHrnuu B oTiiHYHe OT KOHTHHCHTAIBHOM
EBpomnbl cymiecTByeT jaeneHue Ha Tak Ha3bIBae-
MOC BBICOKOE TIIPaBOCYJHE, OCYILECTBISIEMOE
BEICIIMMH CYIaMH, ¥ HU3IIee MPaBoCyaue, oCy-
MIECTRIAEMOE OOIBIIUM YHCIIOM HIKECTOSIIIHX
CyJIOB, KOTOpBIE PAacCMaTpPHBAIOT IIOAABISIONIEE
OONBIITUHCTRO JICI.

1.

The court deals with
criminal cases. It is divided
into tiers and hears the cases
of increasing seriousness,
ranging from Class 4 of-
fences up to Class 1 offences
such as murder and treason.

B. County Court

Cyn rpadcrBa — BakHEHIIMH HHU3KUW CyH
o rpaxaaHckuMm aenam. Cynsl rpadcrs pac-
CMaTpHUBaeT Jiejia, B KOTOPHIX CyMMa HCKa He
MPEBHIMNACT MITh THICAY (QYHTOR CTEPJIMHIOB

2.

The court’s jurisdiction is
to deal with all minor civil
cases up to a certain limit.
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(Bbicokuil cyn, KOMIIETEHIUS KOTOpOro ¢op-
MaJbHO HE OrpPaHH4YCHA, Jelia 110 WCKaM HHXKE
3TOH CYMMBI K PacCMOTPEHMIO, KaK NPaBuio,
HEe MPUHUMAET).

Actions founded in contract
and tort are dealt with up to a
limit of £5,000.

C. High Court of Justice

Beicokuit cyx uapsamy ¢ Cymom KOpPOHBI U
Ane/UIIIHOHHBIM CYZIOM BXOJHT B cHCTeMy Bep-
xoBHOTO cyna (Supreme Court). COCTOUT U3 Tpex
OTZICJICHHI: KOPOJIEBCKOH CKaMBbH, KaHIICPCKOTO,
o ceMeiHbIM AenaM. IlepBoe paccMaTpHBaeT Hc-
KH U3 JOTOBOPOB H JIEIUKTOB; BTOPOE — JeNa, CBs-
3aHHBIC C TpacToM (CM. frusf), OAHKPOTCTBaMH,
KOPITOPATHBHEIM MPABOM; TPETbE — C PacTOpIKe-
HueMm Opaka, YCHIHOBIICHHEM, MpaBamu Jeteit. Ho
BCE TPH OTICICHHUSA MOTYT paccMaTpHBaTh Jr000¢C
JIeNio, BXOJIIee B KOMIIETEHIHI0 Bricokoro cyna.

3.

It is divided into two di-
visions. The court hears ap-
peals on questions of law and
of fact, rehearing the whole
of the evidence presented to
the lower court, and from
persons convicted on indict-
ment in the Crown Court and
a number of other more
technical appeals.

D. Crown Court

Cyn KOpOHBI — BBICOKHH CyA, CO3aHHbBII AK-
tamu o cyne 1971 roga, paccMaTpuBacT yrosoB-
Hble Jiena. PasgeneH Ha «iIpychly (fiers), KaXXIbIH
M3 KOTOPBIX PaccMaTpPHBAET ONpPENENICHHYIO Ka-
TETOPHIO JEN 110 OOBUHEHHIO B COBEPIICHUH IIpE-
CTYIUIGHMH B COOTBETCTBHH C UYETHIPEXWIEHHOU
KiaccuuKaleld yroJoBHBIX MPaBOHAPYUICHUH,
npuHATON B BenukoOpuTaHMM, OT HE3HAYMTEINb-
Heix (Class 4) nmo nambonee tsoxkux (Class 1),
TaKux Kak yOmiCTRO.

4.

It receives appeals from
outside the UK.

E. Court of Appeal

AnNeIIUOHHbIN CyJ — BTOpasi MHCTAaHIUA B
pamkax BepxoBHoro cyna

B cocTtaB ANEISIMOHHOrO Cyna BXomar 23
cynsu (Lord Justices), BO3rnaBilsieMble Hayalb-
HUKOM CyAeOHBIX apXxuBoB (cm. Master of the
Rolls). AnensinnoHHBIA CyJl BKIIOYAET Ba OT-
JIeNIEHHs: YrOJIOBHOE M TpaskaaHckoe. Jlena pac-
CMaTpHBAET KOJJIETHs B COCTaBE TPEX CYZACH.

5.

It is the most complex
court, which is divided into
three divisions. The court has
jurisdiction  in  different
branches of the law such as
trusts, company, bankruptcy
matters, contract, torts, mat-
rimonial cases etc.
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F\ D. House of Lords

IManaTa noproB sABIAETCS BHICIICH AIEIUIAIHN-~
OHHOM WHCTaHIUEH. PellleHus Bcex ameuIsauoH-
HEBIX Cy/IOB KOPOJIEBCTBA MOT'YT OBITh 00XKaIIOBa-
HBl B mayaTy JOPAOB (XOTS Takoe 0OXaloBaHHE
HOCHT HCKIIIOYHTEIBHBIH Xapakrep). B eé ropHc-
JMUKIMIO HE BXOIUT TOJNBKO PACCMOTPEHHUE areln-
JAMil Ha IPUTOBOPHI IO YTOJIOBHBIM J€JaM, BbI-~
Hecenuslx cygaamu loTnannun.

Jlema MoryT paccMaTpuBaTh JIOPA-KaHILIEp
(cM. Lord-Chancellor) — npencenaTenbCTBYy O
B mamare, 11 mnopnoB (Lords of Appeal in
Ordinary), KoTOpBIe ClIEUMATBHO OBUIM IJIS 3TOTO
BBIOpaHb! M3paMHu AHIIIHH (HE 110 TIpaBy HACIIEI0-~
BaHUs), U JOP/BI, KOTOPBIE TPEK/IC 3aHUMAIN CY-
JleOHbIE TODKHOCTH, IEPEYHCIIEHHBIE B 3aKOHE.

Jema o0p14HO paccMaTpUBAIOT MATH JOPIOB.
Bee oM BEICKA3BIBAIOT CBOIO TOYKY 3pEHMs IO
neny (speech). Pemenue B ¢dopMe MHEHHS
(opinion) wanpaBnsieTcss B COOTBETCTBYIOLIMIA
CyJ, KOTOpBI BBIHOCHT HaJexkaliee cylnedHoe

CIIICHUE B COOTBETCTBHU C 3TUM MHEHHEM.

6.

It has both criminal and
civil jurisdiction. The civil
jurisdiction of the court is
mainly  concerned  with
summary offences. These are
minor offences and carry a
maximum fine £1,000 or six
month imprisonment.

F. Privy Council

Cynebusiii xomuter TaliHoro cosera pac-
CMaTpuBaeT KalloObl HAa PEIICHHS BEPXOBHBIX
Cynos — crpan-uneHoB Conpysxecrsa (Common-
wealth'). Takum 06pasom, CyapAM majgaTh JIOp-
OB MPUXOJMTCA HYaCTO NPHMEHATH HEAHTIHMA-
ckoe mpaso. Pemenus CynebHOro KoMureTa Teo-
PETHYECKH CYHTAIOTCS «MHEHHSIMH, KOTOPBIE OH
coobmaer KopoHe Mg ocyliecTBIeHus €& mpe-
poratusy, HO Te W3 HUX, KOTOPHIC OCHOBAHEI Ha
o0reM mpase, 00IANAIOT TEM XE aBTOPHTETOM,
9TO M PEIICHUS TaJaThl JIOPIAOB.

7.

The court is the apex of the
British court system. Its juris-
diction is entirely appellate.
The grounds for an appeal is
normally that a point of law of
public importance is involved.

Hearings results in a de-
cision in the form of an
opinion. The case is then re-
mitted to the Appeal Court
which translates the opinion
into a judgment.

" O6benuHeHHe TOCYNAPCTB — GBIBIIHX JOMHHUOHOB, IPH3HAIOUMX TIaBOM rOCYAapCT-
Ba aHIIIAICKYIO KOPOJIEBY M psAJia MHBIX CTPaH C pa3sHeIMHA (opMaMu IMpaBiIeHUs, MMEIOIINX
CobcTBeHHOTO r1aBy rocyaapersa (nanpumep, I'ana, Kenns). Beero B ConpyxecTBo BXOIUT
36 rocynapcrs.
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3. The terminology below refers to the aspects of either a civil or criminal
case. Those in bold type refer to criminal cases, the others to civil cases. Put
the terms under their appropriate headings.

the plaintiff to award compensation

to prosecute someone to quash a conviction

to reverse a decision to bring an action in court for
compensation

the accused/the defendant to order a new trial

to sue someone for damages the defendant

to fine the defendant to substitute an alternative verdict

to find for the plaintiff to sentence the accused

The initiation The parties The judgement The appeal
of a case to a case

4. Correct the sentences taking into account your knowledge about the
difference in terminology between civil and criminal cases:

1. The plaintiff prosecuted the defendant for breach of contract. (civil)

2. The accused successfully brought an action for damages in the High Court.
The judge sentenced the plaintiff to pay the accused £50,000. (civil)

3. The court heard an action brought against the defendant in which he was
accused of murder. The judge awarded him damages of life imprisonment.

(criminal)
4. An appeal the plaintiff succeeded in having the judge reverse his conviction.
(criminal)

5. Although the plaintiff at first succeeded in his prosecution of the plaintiff for
trespass, the Court of Appeal substituted a different verdict when it was
decided that the defendant had had a valid license to be on the property in
question. (civil)
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Unit 2. The Judiciary

1. Study the following then read the text bellow:

judiciary

1) cynebHas cucrema
2) cyneOHas BacTh
3) cyapu, CyIeHCKUHA KopIyc

AHTIMiicKue cybl He3aBUCHMBI OT 1apinamMeHTa 1 NpaBUTEIbCT-
Ba. Ha 3TOM OCHOBAaHO TpPaTUIMOHHOE I AHIIMM YBaXECHHE K
cyapsiM. CynpH 0071a1a10T HEIPUKOCHOBEHHOCTHIO U IMMYHUTETOM
OT OTBETCTBEHHOCTH, €CIIM OHM MACHCTBYIOT, HC MPEBBIIAS CBOHMX
nomHoMounid. Cybi HE TOJBKO MPHMEHSIOT 3aKOHBI, HO U TBOPST
MpaBo, Korja o0pariaroTcs K TONKOBAHHUIO MAPIAMEHTCKUX aKTOB,
JICHCTBYS B paMKax pasBUTHS JOKTPHHBI CyACOHOTO MpEIEAcHTa
(cM. precedent)

plead before
the court

BBICTYNIATh B BRICOKOM CY€ B Ka4€CTBC alBOKaTa

barrister

OappucTep, CyaeOHBIN aaBOKaT

BappucTep uMeeT npaBo BBICTYIATh B BRICOKUX cydax (cM.
Crown Court, High Court, Appeal Court, Privy Council).

B Anrnum n Yanece npodeccust afrokara nojpas/cieHa Ha JIBe
OCHOBHBIE TPo¢)eCCHOHATBHBIC KOPIOpaIMi: GappucTepoB U CONH-
CUTOPOB. bappucrepbl — 3T0 aJBOKATHI, IPEACTABIISIONE HHTEPECH
KITHeHTa B cyze (OTKyZAa M IPOUCXOAUT UX Ha3BaHWE: “the bar” o3-
HAYaeT 3aropojIKy B 3ane cyJeDHbIX 3aCceaHuH, rie HaXOOuTcs Me-
CTO 3aIUTHHKA).

KnuenTtsl, HyXnmaromgecs B ychoyrax — ajaBoKara-
OappucTepa, He MOT'yT 00paTUTHCSA K HEMY HampsMmyro. bap-
pUCTEp TpHCTynaeT Kk paboTe mocie oOpameHus uepes co-
aucutopa (cM. solicitor) — ero «IIpoQecCHOHATBHOrO KITH-
€HTa», TONYYHUB OT MOCIENHEr0 «HHCTPYKUMIO» (instruc-
tion), TO €CTh MOJIHYIO HHGOPMALIHIO O CYNIECTBY JeNa.

Bappuctep sBnsiercs 4ieHOM ONHOW W3 «CyneGHBIX THIb-
Jui» (MM «CyneOHOro uHHA» — «inn of courty 12), KoTOpas J10-
MYCKAET ero K FOPUINYECKON MpakTHKe. DTH OpraHu3alMK sB-

I 2

2 O6pazoBano OT cioBa “inn”, KOTOPOE BXOTUT B HA3BAHHE BCEX HUCTHIPEX THIILIHMIL:
Inner Temple, Middle Temple, Lincoln’s Inn, Gray’s Inn. IlomelneHus NepBBIX ABYX ObLIH
nocTpoeHsl Ha Mecre, rae B XI[-XIV BB. xuiu peiapu-TaMInIMEps! U TAe ObUT HX XpaM
(temple — xpam). HHBI pazMenaroTcs B MEHTPAIbHOM YacTh JIOHAOHA ¥ BKITIOYAIOT B ceOst
raIaTel (To ecTh OQHUCH HappUCTEPOB M KX HOMOILHHKOB), YaCOBHIO, 3aJT 3acefaHuH, O6ub-
JMOTEKY, aAMUHHUCTPATUBHBIC CITYXKObI, JKHUIIbIC MOMELICHHUS I CYACH Ha IEHCHH U Cafbl.
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JSFOTCST 1OOPOBOJIBHBIMH acCOUHMALMAME («ITOYETHBIMH 0O0IIe-
cTBamMm»). Kakaass ruibaus MMeeT CBOi ycTaB, M B CBOCH nesi-
TEJIBHOCTH PYKOBOJACTBYETCSl YCTaBOM, CIOXXHUBIIMMUCS Tpaju-
IIMSAMH U IPUHIUIIAMH CaMOYTPaBIICHHSL.

bappucrep ¢ onblToM paboTBl M BbICOKOW KBanupukanueit
HMeeT IPaBo II0AaTh X0JaTaiCTBO O BO3BEJACHUH €ro B PaHT KO-
poneBckoro agsokara — «Queen’s Councily (QC). BonpmnHCTBO
CyIeH Ha3HAyaloTCs U3 YUCIIa KOPOJIEBCKUX a/IBOKATOB.

B ocHoBHOM GappHcTephl NIPAaKTHKYIOT B HECKOJILKUX OTpac-
JSX TpaBa, OJHAKO YKPEIUIAETCS TEHICHIUS K CYXKEHHUIO CIic-
[HaTH3alMu.

B HacTosee Bpemst B AHIIMM M Y3JIbCce 3aHUMAKOTCA a1BO-
KaTCKOH NpakTHKOH okoso 11 Telcsd Gappucrepos.

solicitor

COJIICHTOP, IPEACTaBUTENb IOPUINUECKON Tpodeccun, KOTOPBbIit
pemaeTr IeNo0 KIHeHTa B MOCYASOHOM MOpAAKE, TPeACTaBIsACT
€ro WHTEPECHl B HU3KHUX CyJaX, TOTOBUT MaTepHaibl Aena JUIs
bappuctepa

ConucuTop — 1opuaudecKas mpopeccus, MpeacTaBuTeNN Ko-
TOpOH BeXyT BCE BHECYAEOHbIC €A KIMEHTOB WM SBIAIOTCH
UX KOHCYNBTaHTAMH; 4acTO B IEPEBOJAX HA PYCCKMU S3BIK UX
HUMEHYIOT HOPHCKOHCYIbTaMH, IOBEPEHHBIMHU, CTpsAmduMu. K
COJMCUTOPY B AHITIMH OOpPanIaloTCs, CTONKHYBIIUCH C FOPHIU-
4eCKO# mpoOIeMoi, KOTOPYIO HE MOTYT PEILIHTh CAMOCTOSITEIIb~
Ho. OH 3aHMMaeTcsa mpobieMoil J0 Tex mop, MOKa OHA TaK WM
vHaue He Oyner pemena. Ecnu KIHEHTY HeOOXOAMMBI aJiBOKAT-
CKHE YCIYTH B BBICIIMX CyJax, TO COJMCHTOp oOpamaercs K
Gappucrtepy (cM. barrister).

Takoe paszmeneHue Tpyla MEXKIY FOPHUCTaMH CIIOKHWIOCH K
XIX Beky. OHO meiicTByeT 10 CUX HOp, KaK ¥ OrpaHUYHUTEIbHASL
IPaKTHUKa, B OTHOIICHUH CONHCHTOPOB: MPaBO BBHICTYHATh B PO-
M aABOKAaTa B KOPOJNEBCKHX CyNaX MNpPEOCTaBIsETCS TOJIBKO
OappucTepaM. JIMIIb B IOCIEAHUE TOJIBI COTMCUTOPHI PH YCIIO-
BHHU COOTBETCTBHS PSIy KPUTEPHEB NOJIY4MIM [IPABO BBHICTYTIATh
B CyAax BBICHICH WHCTAHIMH, OJHAKO Ha IPAKTHKE B MOMAAB-
JsFomeM OOJIBIIMHCTBE ClIy4YaeB aJBOKAaTCKUE (QYHKIUHM B 3THX.
CyllaX mo-IPEeKHEMY BBIIOJIHSIOTCS OappucTepaMu.

B HacTos1iee BpeMsi COJIMCUTOPOB B AHIJIMU U Y3JIbCE B JIe-
csiTh pa3 boinsie, yeM 6appuctepoB (okoso 110 Teicsy).

right of
audience

IIpaBO BBICTYNIaTh B BBICOKOM CY/I€ B Ka4€CTBC aJBOKaTa
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recorder

PHKOpJIEp, TOPOACKOI MHUPOBOM CyIbsS U CyIbsi MO YTOJIOBHBIM
JlenaM; TpeIcelaTeNnbCTBYET Ha CECCHAX cyAa KOPOHBI (CM.
Crown Courf); B IepepbIBax MeX/y CECCHSIMM BBICTYHACT B Ka-
YEeCTRE aBOKaTa

assistant IIOMOIIHUK CyAbU-PHKOpAEPA

recorder

offence IIPOCTYTIOK WJIH IIPABOHAPYIICHUE (CM. Wrong)

offender — TpaBOHapyUINTENb; Halle JKIO, HapyIIUBIICE

YTOJOBHO-IIPAaBOBOH 3ampeT.

offence HpECTyIUICHHE, IIPECiielyeMoe B MOPSAKE CYMMapHOTro CyJIO-

triable NIPOM3BOJICTBA (CM. Wrong); CUHOHUM — crime (serious offence)

summarily

the Bench 1) MecTo CyIpH B 3aJie cyaa
2) cocTaB CyJia; CyibU

the Bar npoeccuoHanbHas KOPHoOpaLus aJBOKAaTOB-6appHCTEPOB (CM.
barrister ); bench and bar — cynpn v aiBOKaTHI

puisne judge | ps1a0BOiIl cynbs, WwieH Bricokoro cyna npasocyaust (cM. the High
Courf) B OTJIMYHE OT JIOpP/Ia-KaHIYIEPa, JIOPAA-TJIABHOTO CYJIbU U
HayaJbHUKA CyJeOHbIX apXuBOB (cM. Master of the Rolls)

Lord Chief JIOpA-TNIABHBIN CyAbst Anewsiiuonnoro cyna (em. Court of Appeal)

Justice

Lord Justice

cyaps Anejuranmonsoro cyna (eM. Court of Appeal)

Lord

Ha3Ha4YaeMbId YJICH MAajaThl JIOPAOB JIOPA-CYZbs IO pacCMOTpE-

of Appeal Huto anesusnuit (eM. House of Lords)

in Ordinary

life peers MOXHM3HEHHBIN MO — JIKIO, NMOMy4YHBINEE TUTYN OapoHa, Aaio-
muit mpaBo OBITH WICHOM Manathl J0paoB (cM. House of Lords),
HO HE MepeaaolMics M0 HACIEICTBY

Master of the | HauansHuk cyneOHBIX apXUBOB — THUTYN riaBel I'ocynmapcT-

Rolls” BeHHoro apxuBa (Record Office), KOTOpbIii OXHOBPEMEHHO

SABISAETCS MpeAcenareieM AneUISIUoHHoro cyna (the Court
of Appeal). TIo cTapuIMHCTBY TOKHOCTEH CIeayeT 3a JOPIOM-
riaBHbIM cynbéil (Lord Chief Justice).

The British judiciary is chosen from lawyers who have considerable experience
and some success in pleading before the courts. Originally only barristers had an
exclusive right of audience before the courts and therefore had a monopoly on this
work. Today the situation has changed and solicitors now have rights of audience
before the lower courts and may even be chosen for a judicial appointment. The

13 GyKe. XO3AUI CBUTKOB
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judiciary in England, Wales, Scotland, and Northern Ireland may therefore be
chosen from both branches of the legal profession. But as will be seen the lion’s
share clearly goes to the barristers, solicitors only having access to the very lowest
judicial appointments.

Starting at the bottom of the judicial hierarchy there is the Assistant Recorder
who sits in the Crown Court and in the County Courts. The Assistant Recorder is in
many ways a trainee judge whose appointment is limited to three years during
which time he may be appointed a Recorder. Recorders must sit for at least twenty
days a year and are recruited from barristers or solicitors of at least ten years’
standing.

Next in the hierarchy come the Circuit judges sitting in both the Crown and
County Courts. By the Courts Act of 1971 these judges must be chosen from
barristers of at least ten years’ standing or Recorders of five years’ standing. These
judges have full time appointments and sit only in the second and third tiers of the
Crown Court. Most of their criminal work is therefore restricted to what are known
as class 4 offences which include all offences triable summarily, that is without a
jury; though they may be permitted to try other offences except those of class one,
such as murder or treason. Recorders and Circuit judges are chosen and appointed
by the Lord Chancellor who usually consults with members of the Bench — that is,
other judges — and lending members of the Bar. Unlike the rest of the judiciary,
Recorders and Circuit judges may apply for their jobs. The rest expect to be picked
out! Both may be removed for incapacity or bad behavior by the Lord Chancellor.

Puisne judges are judges of the High Court of Justice situated in the Strand of
London, though they may also sit in the Crown Court and in the Criminal Division
of the Court of Appeal when hearing an appeal from the Crown Court. On
appointment, by the Queen on the advice of the Lord Chancellor, they are
knighted. Puisne judges are chosen from barristers having at least ten years’
standing. :

Now we come to the high judicial offices. In the Court of Appeal sit the Lord
Justices of Appeal. They are usually chosen from High Court judges who have had
at least two years of experience or they may be taken from barristers having at least
fifteen years’ standing.

Then come the heads of the higher courts. The Lord Chief Justice is the
President of the Criminal Division of the Court of Appeal and of the Queen’s
Bench Division of the High Court. Again, he is usually chosen from amongst the.
most able of the High Court judges but may be chosen from barristers of fifteen
years® standing. The Master of the Rolls (as President of the Civil Division of the
Court of Appeal), the President of the Family Division of the High Court, and the
Vice Chancellor (who is the head of the Chancery Division of the High Court) may
be chosen from amongst the judges of the Court of Appeal, or of the High Court
and even may be a barrister of fifteen years’ standing.
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Finally there are the Lords of Appeal in Ordinary, sometimes known as the
“Law Lords”. These judges are members of the Judicial Committee of the House of
Lords and as such sit as the highest court of appeal in the kingdom. Usually these
judges must have held one of the high judicial offices, but as has been proven once
this century, a barrister of at least fifteen years’ standing may be chosen. On their
appointment they are made life peers and become ex officio "* members of the
Privy Council, sitting also as judges in that court. All judges of high office are
appointed by the Queen. However such appointments are always made on the
advice of the Prime Minister who consults the Lord Chancellor. The Lord
Chancellor’ Office keeps records on potential candidates who may then be
interviewed by the Lord Chancellor. His decision is usually followed, though it
may be overruled by the Prime Minister.

It can therefore be seen that, unlike a number of other European systems, it is
not possible for an English barrister to choose the judiciary as a career, as it lacks
any real promotional structure. The office of judge is seen much more as a public
duty that as a money winner. For this reason a number of able barristers turn down
the offer of a judicial appointment as they find that they would suffer too great a
loss of income.

2. Find the terminology in the text that corresponds the following in Russian:

CTaxX paboTHI, 3aHUMaTh CydeOHYIO TOMKHOCTh, OCBOOOJUTH OT 3aHMMACMOM
JOJKHOCTH, HEJOCTOWHOE MOBEICHUE, 3aceaTh B CYIE, CyIbsA-CTaxkep, paboTa 1mo
PaccMOTPEHHUIO YTOJOBHBIX [/, HEKOMIIETEHTHOCTh, Ha3HAYCHUE Ha JIODKHOCTH
CYJbH.

3. Read the text again and fill in the missing information concerning the
standing required for such judicial office:

Recoders

Barristers or solicitor of ............ years’ standing.

Circuit judges

Barristers of ........... years’ or recorders of ........... standing years’.
Puisne judges

Barristers of at least ........... standing years’.

Lords Justices of Appeal
Barristers of at least ........... standing years’ standing or High Court judges.

14 aam. TEM CaMBIM
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Unit 3. The Magistrates

1. Read the text and then define the underlined terms.

There are two types of magistrates in England and Wales: lay magistrates, also
known as lay justices, who have the title of “justice of the peace”, and stipendiary
magistrates. The former is a body of men and women, which has been in existence
since the fourteenth century, and is called on to pass judgment on their fellow
citizens, without any real legal training. The latter is a body of lawyers, called upon
to do substantially the same job, which dates from the eighteenth century. They
both exercise their powers in a less formal court than the other courts, known as the
Magistrates’ Courts, and deal with more cases than any other court of law in the
English legal system.

The main job of the magistrates is to deal with civil and criminal cases too
trivial to be dealt with by the Crown and County Courts.

In terms of their criminal jurisdiction the Magistrates’ Courts deal with
something over 90% of all cases. The English legal system divides criminal
offences into three basic categories:

“summary offences” is the category of minor crimes as parking offences, minor
assaults, begging, and less minor crimes such as drinking and driving which are
tried without a jury;

“indictable offences “ are those more serious offences for which the police are
given a power of arrest and which, will be tried by jury; murder, manslaughter and
serious fraud all come within this category.

A number of offences, because of the fact that they are not uniformity major or
minor, are termed “either way” offences, which may or may not be tried by a jury
at the request of the defendant. The best example of these is theft, which may
involve either very small or very large amounts of money.

The magistrate’s criminal jurisdiction is principally limited to summary and
cither way offences (where the defendant elects not to have jury trial). However,
magistrates have an important role to play in serious criminal proceedings. Where
a person is charged with an indictable offences, magistrates sit as examining
justices to decide whether the prosecution case is strong enough to warrant
committing the accused for trial in the Crown Court. This procedure is known as
*“committal proceedings”. They also issue arrest and search warrants to the police.

The civil jurisdiction of the magistrate is limited to minor matters including
matrimonial and family matters, and the granting of licenses (for betting, liquor etc.)

Justices of the Peace are chosen by the Lord Chancellor on the advice furnished
by Advisory Boards, which have a certain number of subcommittees or advisory
panels in the regions. These organizations are concerned with recruiting
magistrates from amongst the “worthy” members of the locality. It is not
absolutely clear what criteria are used the selection, but it is fairly sure that many

39



JPs are chosen on the recommendation of an existing magistrate. Others, it seems,
are chosen for their background in voluntary work such as in churches or youth
organizations. They are not paid a salary but receive expenses incurred in the
performance of their judicial duties. Although they are lay persons, they have some
legal knowledge as they receive two short courses of instruction during which they
are initiated into the basic aspects of the law, including evidence, sentencing and
procedure. They are assisted by “clerks to the justices”, normally solicitors or
barristers of at last ten years standing, who perform administrative work of the
court and advise the magistrates on points of law and procedure. Stipendiary
magistrates are to be found in most of the large towns and cities of England and
Wales. In London there are only “metropolitan stipendiary magistrates”.
Stipendiary magistrates are full-time members of the court chosen by the Queen on
the advice of the Lord Chancellor. They receive wages or a “stipend “and unlike
lay magistrates they may sit alone (a quorum of required for lay justices). They are
normally barristers or solicitors of at least seven years standing.

2. Find the words and expressions in the text that correspond to the following
in Russian:

THKKOE MpPeCcTYIMIeHHEe, YrOJOBHOE NMPaBOHAPYIICHIE, PACCMATPUBAEMOE B YII-
POLIEHHOM HOpPSIKE, MOIICHHUYECTBO, IOACYIUMBIH, OOBUHACMBIH, OBITE OOBHU-
HEHHBIM B COBEPIICHUM KaKOTO-THOO MpEecTYIICHMS, BbIIaBaTh OpJEp Ha apecT,
BBIABATh JIHLEH3HIO, IPHTOBOP, BBIHOCHTE CyAeOHOE pelleHue, monpomainnie-
CTBO, yOUICTBO, paCCMATPHBATEH rPaXK/IAHCKKE M YTOJIOBHBIE Nena, OpayHble U ce-
MEHHBIe Iea pacXopl CBSI3aHHBIC, C HCTIONTHEHUEM O0S3aHHOCTEH CybHL.

3. Give all possible collocations with the following terms: offence, legal,
magistrate, case.

4. Find the Russian equivalents of the following terms out of the text above
using a dictionary if necessary:

to pass judgement, legal training, exercise the powers, deal with, minor crimes,
murder, manslaughter, serious fraud, begging, uniformity, criminal proceedings, at
the request of the defendant, to be charged with, to warrant committing the accused
for trial, to issue arrest and search warrants, matrimonial and family matters, to
grant a licence, betting, liquor, panel, criterion, criteria, sentence, points of law.

5. Read the text “Magistrates” again and provide a suitable definition for each
of the following terms:

magistrates’ court, justice of the peace, criminal offence, summary offence,
“either way” offence, indictable offence, commiittal proceedings.
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6. You have learnt that the English legal system divides criminal offences into
three basic categories. Classify the following offences:

murder, manslaughter, parking offences, serious fraud, treason, minor assaults,
begging, drinking and driving, theft.

notifiable (indictable) summary offence either offence
offence

7. Obtain a short summary of the text filling the blanks.

1. The main job of the magistrates isto ...1 ... ........ ... .eee oeen.

2. ... magistrates deal with cases that are not to serious enough to go as far as
the Crown or County Courts.

3. Unlike ....... magistrates, who receive a .........

4. Magistrates handle all .......... offences as well as some “.............
offences, where the defendant prefers not to have ...... .......

5. They also decide which cases should be referred to the higher ...... , during
what is termed .......
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PART IV. LEGAL CONCEPTS

Unit 1. The Common Law

1. Study the following terms; pay special attention to polysemantic words,
look up at the dictionary their meanings, choose the proper one, then read the
text below:

assizes 1) ucm. accr3bl, BeIE3IHBIE CECCUU Cy/a IPUCSKHEBIX (co3bisa-
JUCb 8 KaxcOoOM zpagcmee He MmeHee mpéX pas @ 200; Oend
CAYManucy cyoesamu Beicokozo cyoa npasocyous)

2) ycranosnenus Koponsl (Hanpumep, «Knapenoonckas accu-

3a Ienpuxa 11 1164 200a)
a circuit 1) cynebHblii oxpyr
2) Bble3HasA cyaeOHas ceccus
common law 1) mpaBOBRBIE CHCTEMBI OOJBIIMHCTBA AHTJIOA3BIYHBIX CTPaH,

QHTIIOCAKCOHCKOE MPaBo (cmpansl obuje2o npasa)
2) ucm. oOlee TPaBO, AHTIIMHCKOE TIPABO (8 9Mom 3HaueHuu
common law ynompebnsemcs ¢ onpeoenennviyM apmuxiem the)
CnoBocoderanue commune ley Ha HOpPMAHHCKOM JKaproHe,
koTopsiif 1o XVII Beka OblL1 pa3rOBOPHBIM A3BIKOM FOPUCTOB
Aurnuu, o3Havano mpaso, obuiee Ay Bcell Anrnmu. OOmiee
MPaBO BO3HHMKIIO IOCE HOPMaHHCKOTOo 3aBoeBaHus 1066 roma
B Ipoliecce ACSTSIBHOCTH KOPOJIEBCKHX CYJIOB.
3) COBOKYMHOCTh HOPM, CTaHAAPTOB M TMPHHIIMIIOB, BHIPadO-
TAHHBIX KOPOJIEBCKUMHM CyJaMH, HOpMbI OOIIero mpaea B OT-
JMYHe OT HOPM Mpapa CIIPaBeUIMBOCTH

equity [IpaBo CIPaBEeAIUBOCTH

AHIIIHHCKOE TIPaBO JISIHUTCA Ha oOIiee paBo (CM. common
law) u mipaBo cmpasenuBocTH. [IpaBo cnpaBeaIMBOCTH — 3TO
COBOKYIIHOCTh HOPM, KOTOPBIC CO3JAaBalNCh Cy/IOM KaHIUIlepa
¢ TeM, 4TOOB! JOTIONHATE U NepecMaTpUBaTh CUCTEMY O0LIero
MpaBa CTaBIIYIO HelocTaTodHoH. B ero pamkax Ob11 paspabo-
TaH psAl HHCTHTYTOB W IPUHLIMIIOB, BAXHBIX U NpaBa coOCT-
BEHHOCTH M JIOTOBOPHOro npasa. IlpaBo clpaBeAnHBOCTH BO3-
aukiio B XIV Beke, Korma, B CHIIy TPoOENOB U HEIOCTATKOB
CUCTeMBI O0ILero npasa, TpaXKAaHe B IyXe Wael CpenHux Be-
KOB CTall 00paImaThCs depes JIopaa-KaHImepa 3a MOMOIIBIO K
KOPOJIIO — CYBEpEHy IpaBOCYyJHs, YTOOBI OH caM, PyKOBO-
JICTBYSICh MMIIEpAaTHBAMH COBECTH, OCYIIECTBUI IPAaBOCYIHE
1160 0653a1 CyJ NPUHATH CIPABEUINBOE PELICHHE.
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institute yCTaHaBJIMBATh, YUpEXKAaTh; B030yxaaTh (cyaeOHOE Jie10)

intestate ymepinuii 0e3 3aBenianus

succession HMYIECTBO, MPEXOIAILEE 110 HACIEACTBY

intestate HacJeI0BaHHUE IIPH OTCYTCTBUH 3aBCIIAHUS

succession

litigation rpakJaHCKui mporecce, Tsxba

Cp. “trial” — cynebHoe pa3OHpaTEeIbCTBO, YTOJOBHBIH

TIporiecc

national rocynapctBennsii, B CIIA - dQenepansubiii  (Hanmpumep,
national government — (eaepansHOe NMPaBUTEIbCTBO). B Ha-
3BaHMM OPTaHOB NapTHH, OOMIECTBEHHBIX OPraHM3alUM, WX
($hOpyMOB — HAaLIMOHANBHBIN: «national committeey — «HAMO-
HaJIbHBIA KOMHTET», «national chairmany — «nupencenareib
HAaLHOHAIBHOIO KOMUTETa», «national conventiony — «HaIHO-
HAJIBHBIA CHLE3I)

plea 3asiBJICHUE JIUIIA, TIPUBJIECKAEMOTO K CYA€OHOM OTBETCTBEHHOCTH

B rpaxmanckom nponecce pleading — mupenBapHTeIbHOE
MPOU3BOACTBO, OOMEH COCTA3aTeNIbHBIMU OymaraMu. B yrosos-
HOM — 3asBJICHHE, KOTOpPOE TOACYAMMBIN HepenacT Ha CTaauu
TIPEIBAPUTEIBEHOTO CIACACTBUS O NPU3HAHNM CBOECH BHHOBHOCTHU
B COBEpILICHUH HHKPHMHUHHPYEMOIO EMY IPECTYIUICHHSL.

statute law

CTaTyTHOE IPaBO; TPaBO, OmMpejeieHHoe B craTyTax [lapma-
MCHTa

B Teuenune XIX-XX croneTuii B AHITIMM MHTEHCUBHO pas3-
BHUBAJIOCh 3aKOHOAATENBLCTBO. B Hacrosiiee BpeMs IHCaHOE
MPaBO 37ECHh Pa3BUTO IMOYTH TAKXKE XOPOIIO, KAK U B KOHTHU-
HeHTanpHOHW EBporie (X0Ts kojekcoB He cyuiecTByeT). Cyre-
CTBYIOT IIHpOKHe cdepsl OOMECTBEHHOM XU3HH, NMPUMEHH-
TETBHO K  KOTOPHIM  OCHOBOIOJIATalOUIHE  MPUHIUIIBI
MPaBONOPSA/IKa BOILIONICHBI TOJIBKO B 3aKOHE.

subject

cyonexT (mpaBa)

OTHM TEPMHHOM OICPUPYET HOJUTHUKO-IIPABOBas JHTEpa-
Typa CTpaH ¢ dIeMCHTAMHM MOHAapXHuYecKoi (opMbl mpasie-
Hust. Eciiu peds upeT o rpakJaHuHe CTpaHbl, B KOTOPOH BbIC-
mue (GOpMBl TOCYAapCTBEHHOW BJIACTH NHOO H30UparoTcs,
100 GOPMHUPYIOTCS MPEACTABUTEIBHBIMU YUPEKIACHUAMHE, TO
yrnoTpedIIsieTesl TEPMHH «Citizeny.
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tenant

apeHAaTop, BIaJeNel] 3eMJIM, HEABMKMMOTI0 MMYIIIECTBA
B mocieHOpMaHHCKOM aHIJIMIICKOM IIpaBe HE CyUIecTBO-
BaJIO NOHATHE HEOTPAHHYCHHOH, 6€3YCIOBHOH COOCTBEHHOCTH
Ha 3eMJII0. 3eMeNbHBIe IIPaBa ONPEASIUIUCE ABYMsI OCHOBHBI-
MH TOHATUSMH fenancy — BIALICHUE, NEpXaHUe U esfate (Cy-
HIECTBYIOLIEE U IIOHBIHE B aHIIIMHCKOM M aMEPHKAHCKOM Ipa-
Be) — 00beM BIaJeNBbYCCKUX TPAB, NPABOBLIX WHTEPECOB (MX
MPOJOKUTEILHOCTD, BO3MOXXHOCTD OTYYX/ICHUS U T.I1.)

tenure

BHJ| PeallbHOTO MpaBa, MMEIOIIEr0 CBOMM OOBEKTOM HEIBH-
’KHMOCTh; BIaJIEHUE HEABMKHUMOCTBIO, 3eMIIEBNajicHue (MH-
CTUTYT IIPaBa CHPaBeNIMBOCTH)

a wrong

TIPaBOHAPYIICHUE, TEIHKT

B BenukoGputanuy IpUHATA CIEAYIOMAsS KiacCHpUKALMA
JEITHKTOB:

IpaBonapymenus (Wrongs)

Ipecrynnenus (Offences)

I'paxnanckue nmpaponapymenus (7Torts)

Ipecrynnenys, npeciaeayeMbie 10 OGBUHUTEABHOMY aKTY
(Notifiable" offences)

IIpecTynnenus, npeciexyeMble B CYMMAapHOM IMOpsKe
(Summary offences)

Polysemantic
words

institution

9]

2)

3)

justice

1)

2)

3)

jurisdiction

1)

2)

It is not easy to describe what is meant by the term “common law”. The term is
used in a number of different ways. There are three basic uses of the term:

1) as a description of the general system of law within a national jurisdiction;

2) as a specific description of a historical development in England and Wales;

3) as a description of particular set of rules in contrast to the rules of equity and

of statute law.

' Panee npumensuics repMus indictable offence.
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The first use of the term does not need to be dealt with in any detail. It is
enough to say that “common law” is used to distinguish one type of general legal
system from other legal system. In this way it is most often used to distinguish
“common law” jurisdictions from “civil law” jurisdictions. Europe has only two
major systems of law develop from its diverse customary societies: that of the
Romans and that of the English. Those states whose laws are derived from the
English system such as the USA, Canada, Australia, Hong Kong, etc are therefore
known as “common law” jurisdictions.

The second way in which the term is often used is to describe a historical
gituation in which the jurisdiction of the King’s courts of justice was extended
throughout all the regions of England and Wales, creating a system of law
“common” to all England in contradiction to local law and custom which varied
from area to area. The England conquered by William I in 1066, although united as
one kingdom, was socially atomised. Laws and institutions were local. For
example, in Kent — the area of England settled by the Jutes — the custom of
intestate succession dictated that the land was to be divided equally among the
sons, whereas elsewhere land would be assigned to the eldest son alone.

The Norman Conquest changed very little in terms of this local administration
of local laws and custom. The country remained an intricate network of local
courts, many of which had existed before the conquest and had fallen into the
hands of local lords and religious houses. Under the new regime of military
feudalism introduced by Normans, the principle developed that tenure of land-
implied jurisdiction. In this way Lords created their own feudal courts, presiding
over the administration of their lands and those who worked them. These Lords
were in tern presided over by the feudal courts of the Tenants in Chief who held
their land directly from the King, and who were therefore in their turn subject to
the jurisdiction of the King’s court. Such was the complexity of jurisdictions in the
country. Inevitably, boundary disputes concerning jurisdiction were increasingly
common and complex with Lords and Barons competing with the Church and the
King. Moreover, self-seeking officials such as sheriffs and county count presidents
added fuel to the fire by trying to convert their official duties into patrimonial
rights.

It was William successors who, through a number of experiments, managed to
increase the efficiency of their administration of the kingdom and to diminish the
opportunity for corruption amongst their officials by creating a more “justices”
organized on “circuits”, who would travel round the country holding sittings
(Assizes) to hear and settle cases waiting to be tried in the country towns and
enforce the King’s rights.

At the same time as the development of the itinerant courts was taking place,
the impetus for more efficient and effective government, which entailed
centralization and specialization, created three static, royal courts located at
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Westminster. These were the Court of Exchequer, specialised in the questions of
royal finance, the Court of Common Pleas which had a wide first instance
jurisdiction in ordinary litigation between subjects and was largely responsible for
creating most of the common law, and the Court of Kings Bench, which had a
concurrent first instance jurisdiction over all “wrongs™ with the Court of Common
Pleas and had an appellate and supervisory jurisdiction over all royal justice,
except that within the jurisdiction of the Exchequer. The same judges sat at
Westminster as sat on the Assizes, hence a considerable degree of uniformity in the
decisions made in the static and itinerant courts were achieved. The jurisdiction of
these courts was extended both intentionally and by accidents until what had
originally been an exceptional jurisdiction, periodically replacing or overriding
local law and custom, came to supplant those systems and became common to the
whole kingdom. The law created by this jurisdiction was therefore known as “the
common law’. The nature of this law was determined by its historical origin.

This brings us to the third and most modern use of the term “common law”, that is in
opposition to the notions of ’equity” and “statute law”. The common law in this sense is
the totally of the rules, standards and principals created by the judges which are not
equity. Those rules which belong to the common law rather than equity cannot just be
stated, as the distinction is a historical and not a conceptual one. Lawyers must simply
learn what the rules at common law are and what the rules in equity are. Indeed, in many
situations the rules overlap, in which case although the rules in equity will, as a matter of
legal principals, prevail, it is of great importance that the lawyer be aware of what the
position is both at common law and equity.

2. Read the text again, then using information from it match the legal terms
(1-10) with their correct definitions (A-H).

1. assizes A. | ownership of property

2; tenure B. | acourt that moves from town to
town

3. intestate succession C. | loss of property as a result of an
offence

4, equity D. | the law concerning the

transmission of a dead person’s
estate to beneficiaries when no
will has been drawn up

5. Tenants in Chief E. | Norman nobleman given their
land directly by the King

6. appellate jurisdiction F. | the power of court to hear and
judge a new case

7. first instance jurisdiction G. | asystem of law complementary

to the common law
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a fine H. | asum of money that an offender
must pay when ordered to do so
by a legal authority as a
punishment for the offence

an ingenerate court 1. sittings of courts presided over
by judges who would travel
around the country

10.

forfeiture J. the power of a superior court to
review the decisions of an
inferior court

3. Translate into Russian, choosing a proper meaning of polysemantic terms:

legal principles, legal decision, legal rule, legal custom, legal age, legal adress,

legal education, legal term, legal person, legal profession, legal system, legal
power, legal institutions;

a branch of government, strong government, UK government;
civil jurisdiction, criminal jurisdiction, parallel jurisdiction, the court’s

jurisdiction;

4. From your understanding of the text, are the following sentences true or
false? Give reasons.

1. The legal system in Australia is the same as that in England.

2. According to the second understanding of common law, its name is derived
from the fact that it established a standard system of law throughout
England and Wales.

3. People living in the area of Kent were not subjects to the same laws as the
rest of the nation with regard to intestate succession.

4. Centralization of government didn’t make administration of the kingdom
more effective.

5. The Court of Common Pleas had a great influence on the creation of the
common law.

6. The totality of the rules, principles and standards created by the judges which
are not equity is the common law.

5. Transcribe the following legal terms, translate them using a dictionary:

hallmark, nullify, consent, interpretation, terminate, service contract, maxim,

agreement, party, parties, valid, narrow approach, qualify, legal enforceability,
bind, test.
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6. Study the following, then read the text below.

pronouncement

1) ornaunenue pelIeHUA HIH IPUTroBopa Cyaa
2) 3aKIIOYeHUe, MHCHHE, BBIpaXXEHHOE CYABEH B CyneOHOM
pEUICHUM WJIK IPUTOBOPE

law report

NEPHOANYECKUE HU3JaHHA, B KOTOPBHIX IyOJNHUKYIOTCA paspe-
IICHHBIE BHICOKMMH CYZaMH JeJla 1 HOBOE 3aKOHOAATEIbCTBO

IlepBble oduIManbHbIe OTYETH 0 HAUOOJIEE BAXKHBIX CY-
JeOHBIX nenax Hadanu mybOnukosath B KoHue XIII Beka B
cOopHHUKax cyaeOHoM npakTuku “Year Books”.

B Hacrosiiee BpeMst HanGoee aBTOPUTETHBIC COOPHUKH —
“Law Reports”(LR). OHH COCTOAT U3 HECKOJBKHX CEPHI: O/iHA
nmyOnuKyer pemenus manatel jopaos (House of Lords) u Cy-
neGuoro komutera TaitHoro cosera (Privy Council), Tpu npy-
THE — COOTBETCTBEHHO PELICHHs TPEX CYHOB, COCTABILIIOLIMX
Bepxoensiit cyn (Supreme Court): High Court, Crown Court,
Appeal Court. Hapsay ¢ 3TUM KOPUCTBI YacTO CCBUIAIOTCS Ha
“All England Law Reports” w “Weekly Law Reports”.

Croco6 UMTHPOBaHUS CyneOHBIX pelieHuil TakoB: Read
v. Lyons (1947) A.C. 156, rae Read — ucren, Lyons — oTBeT-
4yuK. BykBa v. — cokpamenHoe “versus” (JIaT.) — «IPOTHBY.
Jlanee yka3bIBacTCs, YTO PELICHHME MOMEIICHO B COOpHMKE
“Law Reports” B cepun “Appeal Cases” (pemenus Amen-
JSIUOHHOTO CyJa) B TOME, u3aanHoM B 1947 rony, Ha cTpa-
Hune 156 u cuen.

legal rule

HOpMa IIpaBa

AHITMHCKHE IOPUCTHI PacCMaTPUBAIOT CBOE NPABO IJIaB-
HBIM 00pa30M Kak IpaBo CyaeOHOl mpakTHKHU (CM. case law).
Hopma aHriuiickoro npaBa npeacTaBiseT COOOH MONT0KEHUS
(cMm. ratio decidendi), xoTopeie GepyTcs U3 OCHOBHOM 4acTH
PElIEHUI, BBIHECEHHBIX BBICHIHMH CyJaMHM AHIJIMH. AHI-
nuiicKas HOPMA MpaBa TECHO CBs3aHa C OOCTOATEILCTBAMM
KOHKDETHOIO Jiejla U NMPUMEHSETCS A PELIeHUs Jel, aHa-
JIOTHYHBIX TOMY, O KOTOPOMY JaHHOE pelieHue ObLIo npH-
HATo. Ilpy mOMOIIM TEXHMKH HCKIIOYCHMH aHInumiickue
IOPHCTBI CTApPAIOTCA MAKCHMAalbHO OrpaHUYMTh chepy npH-
MCHEHHMS M COAEPKAaHUE HOPMBEI, cenaTh e€ yxe (narrow).

ruling

pelleHHE CyJa MO BOMNPOCAaM MpaBa; IOJIOKEHHUE IMIpaBa,
copMynHpOBaHHOE B PELICHUH Cy/Ia

fundamental
mistake

CylIeCTBEHHAs OlMOKa
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bargain

IpakAaHCKO-TIPAaBOBas CACIKa
CaMblil pacmpoCTpaHEHHBIH BHJ CACIKH B aHINIMHCKOM
IIpaBe — JOroBop (cM. contract).

tort

IpaXXIaHCKOE MpaBOHAPYUICHUE, JCTUKT

B oOnactu neaukTHOH OTBETCTBEHHOCTH B AHINIHM HE
YCTaHOBIIEHBI OOIIKMe NPUHIMIBL. PazmiyHple BHIBI BHHOB-
HOTO NPUYMHEHMS Bpeaa, Pa3iIM4HbIE OOCTOSTENBCTBA, NPH
KOTOPBIX HaHeceH yIepO, periaMeHTHPYIOTCS CBOMMH CO0-
CTBCHHBIMH HOpPMaMH. AHTJHMHCKHE IOPUCTHI MTHOPHPYIOT
of1mee MOHATHE BUHBI M HMEIOT [IEJIO JIUIIG C Pa3NTudHBIMU
BHIaMH TPaXAAHCKHX IIPABOHAPYLIEHHH, pa3HBIMH (aKTH-
YCCKHMHM COCTaBaMH — forts, TAKUMH, HAalIpUMEP, KaK KJICBC-
ta (libel), HapylIeHUE BIANCHUS (frespass), HAPYILEHUE O~
roBopa (breach of contract) u T.11.

OToMy ecTh UCTOpHYECKOe 00bsCHEHHE. B obmieM mpase
IpoIieccyaabHble HOPMBI U (OPMBI HCKOB JIONTOC BpEMs
HMMENY MpUMaT HaJl HOpMaMH MaTepuajibHoOro rpasa. B cuc-
TeMe MCKOB KaXXAblid (OpMyJIp COOTBETCTBOBAJN CTPOroO OII-
peneneHHBIM obcTosATeNnbCTBAM Jena. «Kaxnas ¢opma ucka
nojJpa3yMeBana 0co0yro MpoLEeAypY Ha HAYAIBHOH, MpoMe-
KYTOYHOH M KOHEUHOW CTaaMsAX Tpolecca, ocolblid crocod
JOKa3bIBaHMsA, OOCYXKICHHS M BBIHECEHHs pelueHus. bosee
TOrO, ... MaTepHalbHOE MPaBo, 3alllUIaeMoe Kaxaoil ¢op-
MOH HCKa, Pa3BUBAJIOCH HE3ABUCHMO OT IpaBa, 3alHIIAEMO-
ro Apyrumu hopMamu uckay'®

KiroueBoe moHsTHE aHTTMHACKOro IENWKTHOrO IMpaBa —
yOBITKU (cm. damages).

contract
aAgreement

JIoToBOP (M IopuaudecKuil GakT U TOKYMEHT), cJielKa, KOH-
TpaKT

B pamkax oOliero mpaBa JOTOBOpP paccMaTpHBaeTcs Kak
obemmanue (promise), IONTBEPIKICHHOE BCTPEUHBIM TMPEIVIONKE-
HueM (consideration), TO €CTh KaK BO3ME3IHAS «OOeMaTebHASDY
cnenka (promissory transaction). HecMoTpsi Ha cBOM yacTHOTIpa-
BOBOH XapakTep, OH 00peTaeT CHITy 3aKOHA JjIsi CBOMX yYaCTHH-
KOB, JUISl TPETHUX JIMIL ¥ CY/a, €I 3aKIII0YeH B COOTBETCTBHH.C
MaTepUaTbHO-MPABOBBIMU H [IPOIECCYATHHO-IIPABOBBIMU TPEOO-
BaHMSMU. SIBNsieTcss TeM caMbIM OO0SI3aTENbHBIM HCTOUYHHKOM

' Mitdland F.V. The Forms of Action at Common Law // [Onexrponnsiii pecypc] Ford-
ham University: URL: http://www. Fordham.edu/halsall/basis/mitdland-formsofaction.htm

(Lecture 1)
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TpaBa HapsiTy C 3aKOHOJATENIbCTBOM U MPEICACHTOM.

HoroBop (contract) kak 00643aT€IbCTBCHHOE COTTAIIICHUE
IBYX win OoJee CTOPOH, IOPOXKAAIOILee UX IpaBa U 00s3aH-
HOCTH, OTAMYaeTcs B aHITHMHCKOM IpaBe OT MOHATHA NPO-
CTOTO COTJNIAlIEHUs (agreement), T.e. BCSIKMHA JOTOBOP
(contract) ectb cornalieHWe, HO HE BCAKOE COTJAIICHHE
(agreement) eCcTb IOTOBOP.

Anrnuiickoe NOHITHE A0TOBOPA BKIIOYACT TOJIBKO TE JI0-
TOBOpBI, KOTOpbIE A0 cpeauHbl XIX Beka 3amuiaiuch Hc-
KOM O TIPHHATHH Ha ce0st — assumpsit — yCTHBIM IOTOBOPOM.
OHO He OXBaThIBaCT HU XPaHEHHs, CCYIBl, MEPEBO3KH, HH
0e3BO3ME3IHBIE BU/IBI JOTOBOPOB, HU TPACT.

Takast y3kast TpakTOBKa OOBSICHSETCS MCTOPHISCKHMH (ak-
Topamu: HaumHas ¢ XIII Beka, mOroBopsl He moMagaNd MO
JOPHUCIHUKIIHIO KOPOJIEBCKHUX CYROB. J[nst Toro uToOBI BCE-Taku
00paTuTLCA € HCKOM B KOPOJIEBCKHIA CY/1, FOPUCTHI MPUOETaH K
MOHSITHIO COOCTBEHHOCTH: HAaHMMATEIb, 3aiMOIIONYYATEb OKa-
3BIBAJIMCH B cdepe CyneOHOH KOMIETCHIIMH HEe B CHITY B3ATHIX
Ha cebst 00513aTENbCTB, a M0 TOMY (haKTHYECCKOMY OOCTOSITE b=
CTBY, uTO 6€3 JIODKHBIX OCHOBAHHIA yIEPKUBAIOT Y ceds Bellb,
MPHHAJUICKABIILYIO IPYroMy JIUILY.

[To3mHee amst Gonee IMHMPOKOro OXBara AOTOBOPHOTO
npaBa IopHCTaMH ObUI HalleH HCK O TpaBOHApYLICHUH Jie-
JHMKTHOTO XapaKTepa, MMEBLIMH B BUIY NPOTHUBOIMPABHOC
MOCATaTeNLCTBO Ha JINYHOCTD, 3EMJIF0 MIIH UMYIIECTBO HCTIA
— trespass. Tspxymuecs CTOPOHBI MBITATUCH YOSAUTH CYI,
YTO MPH HEKOTOPBIX OOCTOATENBCTBAX, KOTAA B3ATOE JIHUIIOM
00513aTe/IbCTBO He OBUIO HCIIONHEHO, MOXKHO pacCMaTpHBATh
3TO TaK, KaK OyJITO UMEJ MECTO JCIHUKT.

Cynpl BocipuHsI Takoi noxxoxn. Co BpemeHeM noa che-
Py JCHCTBHS MCKa IOMANy JAENa HE TONHKO O MPHIMHCHHH
yiepba KOHTpareHTy, HO ¥ HEUCIIOJHEHUE 00S3aTENBCTR IO
JOTOBOPY, a TaKKe T CIIy4yaH, KOrJa 3aKJIo4Yanochk 0coboe
coriameHue 06 UCIIOIHEHUHU 0053aTeNbCTB (assupsit — npu-
HATHE Ha cebsa). Tak W3 JMEMUKTHOrO HCKa BO3HHK HCK
assumpsit — yCTHBIM JOTOBOP, KOTOPBIH MO HOpMaM 00INero
npaBa He TpedyeT MHMCbMEHHOH (OPMEL.

Hapymenue qoroBopa sBISETCS aMOPAILHBIM IO CBOEH
nipupoae (immoral per se). OTBETCTBEHHOCTD 34 HAPYIICHUE
JOTOBOpA HACTYIIAeT 10 HOpMaM OOIIETo MpaBa Mo MPHHIU-
1y 6e3BMHOBHOH OTBETCTBEHHOCTH.
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leading case obs3aTeNbHBIe MPENECHThl, KOTOphIE CO3/IAI0TCA TOJIBKO
peLIEHHUAMH, MCXOASIUMHI OT BBICOKHX CYIOB, TO €CTh Bep-
XOBHOTO Cy/ia ¥ IaJIaThl JIOPOB

subsidiary JIOYCPHSIS KOMIIAHUS

company ITo anrnmiickomy npaBy kommanusi «b» cuurtaercst no-
YepHeH Mo OTHOIIECHUIO K KOMIAHUH «Ay, eciu «b» sBiser-
CSl YWICHOM «A», a MOCIEIHSIS KOHTPOIUPYET COCTaB IpaB-
JieHus «b».

compensation KOMIICHCAIHS, 3/1. JICHEXKHbIE BBIILIATHI PaOOTHUKY B CIIydae
YBOJIBHCHUS TI0 MHUIIMATHBE padoronmaTensi, MOTEpH TPYHO-
CHOCOOHOCTH

commit COBEpIIUTh YTO-JIMOO IPOTUBOIPABHOE, aMOPAJbHOE, HE-
JIOCTOMHOE: commit a crime, commit a suicide

breach of duty HCHUCIIOJIHEHHE CIY>XEOHBIX 0OsA3aHHOCTEH, HapylleHHe yc-
JIOBUH TPYJIOBOT'O JIOrOBOpa

lower court HIDKECTOSIIINE CyJIbl — MHCTAHIUH, KOTOPbIE PAaCCMaTPHUBAIOT

nojapsoniee OONBIIMHCTBO AN

Baxueinne HU3KUE CyAbl 10 TPaXKIAHCKUM JelIaM — Cy-
Itbl TpadpcTB. Mao3HauYUTEIbHBIC YTOJOBHBIC IPECTYTIIICHUS
paccMaTtpuBalOTCS MarucTparaMu (cM. magistrates) — oObI4-
HBIMH TPa)KJaHAMH, Ha KOTOPBIX BO3JOXEHA POJIb MUPOBBIX
cyzaei, 160 (B KPYIHBIX FOpPOJax) OMIauuBaeMbIMH HOCTO-
SIHHO JICHCTBYIOIIMMH MarucTpaTaMy, Ha3Ha4aeMbIMH KOpO-
JICBOH M3 YMCIa a/IBOKaTOB — OapPHCTEPOB U COJHCUTOPOB.

reverse a OTKJIOHEHHE pelIeHUsI HUKECTOSIEro cyna (cM. lower court)
decision B aNeJUIAIIMOHHON MHCTaHLIUU

The Nature of the Common Law

A number of useful things may be said about the nature of the common law.
The first thing is that it is entirely judge-made. The pronouncements of English and
Welsh judges made in legal cases, which are then, reported either in newspapers or
in law reports constitute law. The force of this law is governed by the rules of
precedent, which themselves are part of the common law. This fact that the pro-

nouncements of the judges — excepting the rules of equity — make the common
law, means that the interpretations and application of Acts of Parliament in
particular cases become part of the common law. The common law is also
characterized by a number of maxims and principles which peculiar to it. For
example: “No man may profit from his own wrong”, “the courts will mend no

man’s bargain”, “and “ignorance of the law is no defense”. Being the oldest area of
English law, its various rules form the foundation of the whole legal system, thus
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the majority of the law of torts and contract is common law, as are many important
rules in company, land, criminal and constitutional law. Common law is also
characterized by its different rules and its different use of tests and standards.
Although this can be exaggerated, it is the narrowness of the rules and tests of
the common law, which are its hallmark. Take for example the problem of mistake
in the law of contract. At common law, a mistake only nullifies consent, thereby
preventing the formation of a contract, if it is a fundamental mistake of fact. To be
“fundamental” in the narrow common sense the mistake must go to the root of the
matter. This rule was applied in the leading case of Bell v. Lever Brothers, where
the very strict interpretation of the rule demonstrates the traditionally narrow
approach of the common law. In that case, Lever Brothers wanted to terminate the
service contracts of the chairmen and vice-chairmen of their subsidiary companies,
and entered into agreement to pay them £50,000 by way of compensation for loss
of office. It was later discovered that the service contracts could legally have been
terminated without paying any compensation at all, as the gentlemen in question
had long ago committed breaches of duty which would have justified their
dismissal. But, as this had been forgotten, none of the parties had been aware of the
possibility of terminating the contracts without compensation when the
compensation contracts had been made. In the lower courts it was held that this
mistake was fundamental, but the House of Lords reversed the decision. Lever
Brothers, it was said, had got exactly what they bargain for'’. The only mistake
was to the qualify of the subject-matter of the compensation agreement, that is to
say, as to the legal enforceability of the underlying service agreements. In this way
the compensation agreements were held to be valid, binding the contracts at law.

7. Answer the following questions in writing:

. What makes up a common law?

. What rule gives force to this law?

. What are at least three fields of law where the coo law is of vital importance?
. What constitutes the “hallmark” of the common law?

What did Lever Bros. want to do?

. Can you explain why compensation was unnecessary?

. What did the House of Lords decide?

. What was Lever Bros.” only mistake from the point of view of the common law?

P NAANE W=

"7 3. It was their own fault.

52



= il | iy e

SR

Unit 2. Equity

1. Study the following, then read the text below.

action
bring (lay)an action

succeed an action

HCKOBOE TpeOOBaHHEe, MOJIEeKALIEE 3aIUTe B CyIe
HpPEeIbIBUTH UCKOBBIC TpeOOBaHMS (B IPaXJIaHCKOM MpO-
recce); BO30YAHTH /1€710 (B YTOJIOBHOM ITpoOLEcce)

BBIMIPATh JIEJI0

conflict of variance

KOJUTU3HMA HOPM, KOJUIM3HUSA TIpaB

contempt of court

HEYBaXEHHUE K CyITy

[IposBrieHNE HEeyBa)keHHS K CyIy — 3TO NMOBEACHHE,
KOTOPOE IPENATCTBYET OTIPABIEHUIO MPABOCY/IHS KaK B
3ajle cyna, Tak ¥ 3a ero mpenenaMu. MoXeT BHIpaKaTb-
csl, HAIpUMep, B HEMOAYMHEHHH CyqeOHOMY IpHKa3zy,
HEHAUICXKAIIEM HCHONb30BAHUM IOPUIHYECKUX JIOKY-
MEHTOB, HESBKM B CyJ 0e3 YBaXHTENbHOW NMPUYUHBI H
T.n. HakasplBaeTcss B YroJOBHOM H T'PaKAaHCKO-
MPAaBOBOM IMOPSIIIKE.

Court of Chancery

1) = Chancery Division — Kanmyrepckoe ornenenve Boi-
cokxoro cyaa mpaBocynus (cm. High Court of Justice);
paccMaTpHBAeT rPaXKIAHCKHE Jiena

2) wucm. KaHmepckuii cyn, cyn JopA-KaHIyiepa (CM.
Chancellor); BepxoBHblii cya Bemikobpuranmu 1o 1873 1.

covenant

06ﬂ3aTeJ'II)CTBO, BBITCKAIONICE U3 T0TOBOpa

damage

damages

MaTepUalbHBIH ynepd UMYIEeCTBY, IPHYMHEHHBIH Mpa-
BOHApYIICHUEM

yOBITKH, IEHEXHAsi KOMIICHCAIUs 3a ymepd, T.e. cymma
B JICHE)XHOM BBIPa)XCHHM, MOJJIE)KAIIasi BIIIIATE OTBET-
YHKOM HCTIly B COOTBETCTBHH C peIlieHHEM cyJa Mo rpa-
XKITAHCKOMY JIeNy (cM. tort)

Bo wu3bexanme ommOOK: «yOBITKM» B NPABOBOM
CMBICIIE YMOTPEONSIOTCS MCKITIOYUTENFHO BO MHOXECT-
BEeHHOM yucie. DopMa eIMHCTBEHHOIO YHCia «yOBITOK)
MEPEeBOUTCS Ha aHIIMHCKUH SI3bIK Kak «loss» M mpuMe-
HUMa TOJIBKO B OBITOBOM KOHTEKCTE.

defendant

OTBETUMK
OTBETYMK — OIHA U3 CTOPOH TPAXKIAAHCKOrO Aena,

paccmatpuBaemoro B cyne. [pyras — plaintiff (ucren).
O6pasoBaHo OT Ilarofa «defendy — 3ammaTh(cs).

ejectment action

UCK «00 OTHATHH MO CyIy» HE3aKOHHO YIEepKHBaeMOH
,APEHI0OBAHHOH 3eMJIN
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equitable remedies

CpencTBa MpaBa CIPABEMIMBOCTH (CM., HampUMep,
common injunction specific performance)

common injunction

injunction

CPEACTBO TpaBa CHPAaBEIMBOCTH, CyIAeOHBINM IpuUKa3
KaHIUIEPCKOro CyJa, 3alpelllaBliiid HCIONHEHUE pele-
HUS CyJa oOliero npasa

Hapymienue cyaebnoro mnpukasa KBaau$HLIMPOBa-
JIOCh KaK HEeYyBaXCHHUE K Cyny (cM. contempt of court).

pellieHue cyja, MPUHUMAEMOe Ha OCHOBE HOPM IpaBa
CHpaBeIMBOCTH; MPEJACTAaBIseT cO0OH CyneOHbIA 3a-
npet (oplep), oOA3BIBAIOLIKMI THIO WIM OpraH mpekpa-
TUTh T€ WM HHbIE ACHCTBUSA, BO3JCPXKATHCS OT COBEp-
HIEHHs JCWCTBMH WIM  3ampeT Ha COBEpLICHHE
onpeAcIeHHbIX AEUCTBUI

lease

lease under seal

apeHja

Ecmu cpok apeHasl ucuuciaercs roqamMu, To apeHao-
Jarenpb NepeacT 9acTh CBOMX NpaB Ha COOCTBEHHOCTS.
B »TOM cnydae OOTOBOp HOCHT Has3BaHue “‘fenure” —
cpoyHas apeHja. Eciu mpaBa mepeaaroTcs TMOTHOCTBIO,
TO AN JIMLA, UX MNONY4YHMBIIEro, 3To OyJeT o3Ha4yaTh He
BJIaJCHUE Ha IpaBax apeHpl, a Gpuronsni (freehold).

apeHaartop — leasee

apeHaTop Ha NpaBaX CPOYHOH apeHnwl — fenant for
years

JIOTOBOP ApEH/IBI IO/ IIEYATHIO

B o6uieM mpaBe B 3a8BUCHMOCTH OT HaJIWU4YHsl WIH OT-
CYTICTBHsS BCTPCYHOro OOCIIaHMsi JOTOBOp IEIMUTCA Ha
«JIOTOBOp IO TCYATBIO» M «mpocToil moroBop». s
«IOTOoBOpa NOA IEYaThO)» HAIHYHE BCTPEYHOrO Mpen-
CTaBIEHUS SABIISICTCS YHUBEPCAIBLHBIM PEKBH3UTOM.

Chancellor

JOpA-KaHIzep

Jlopa-kanipiep — BBICIIEE CIIYy>KeOHOE JIODKHOCTHOE
JTUIO, SBISETCA NpeAceaTesieM CcyacOHOro KOMHUTETa
TaiiHOro COBeTa, Ha3HA4YaeT MHUPOBLIX cydeH. SBmsercs
IJIaBHBIM COBETHUKOM IPABUTEIHCTBA M0 IOPUAHICCKUM
BOIIPOCAM.

Hauunas ¢ XIV Beka wacrple nuLa, HE MMeES BO3-
MOXHOCTH JOOHMTBCS PEIICHUSI B KOPOJICBCKUX CyIax
WK B CIy4ae HEIOBOJIBCTBA PELICHHEM, NPUHATBIX IO
HX ey, oOpaniaguch 3a IOMOHIBIO K KOPOJIO uepe3
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JIOpA-KaHIjIepa, KOTOPBIH SBISICS UCIIOBEIHHUKOM KOPO-
1 ¥ ObL1 00s13aH PYKOBOJIUTH €TO COBECThIO. [lepBoHa-
YaJIbHO Takoe oOpallleHne K MpeporaTuBe KOpoJIs UMENO
HUCKITIOUUTEbHBIH XapakTep. OIHAKO BCKOpPE MPHHSAIO
o0t XapakTep M HPEBPATUIIOCH B 0OBIYHOE 00XKaso-
BaHHUE PEILCHHUH CyIOB M JaXke B crocod 00OHTH KOpo-
JIeBCKHe CcyApl. PemreHusi, nmepBoHa4anbHO MPHHHUMAB-
OIMECS C YYETOM «CTIPABEJIBOCTH B JAHHOM CIIy4acy,
CTalli CHCTEMATHYECKH BHIHOCHTBCS Ha OCHOBE JIOKTPHH
«CTIPaBEINIMBOCTHY, MPEACTaBISBIIMX co00i nobaBie-
HU U KOPPEKTHBBI K TPABOBBIM TNpPUHIIMIIAM, MpUME-
HICMBIM KOPOJICBCKUMH CYAAMH (cM. morc. equity).

liable JUI0, KOTOPOE IOPUANYECKU 00sA3aHO MOHECTH OTBETCT-
BEHHOCTh M BO3MECTUTh NPUUMHEHHBIA CBOMMH JEHCT-
BHSMU BpeS
litigant CTOpOHa B TrpaxkIaHCKoM mpouecce (cM. plaintiff,
defendant)
| petition 1) ucm. xanoba B cy KaHILIEpa.

Jdns Toro 9tobbl M30exarh KOHQIHKT2 C CyAaMH
0011ero mpasa, 3aMHTEPECOBAHHBIMH B COXPaHEHHH CBO-
eii MoHOmOMMM B OONAcTH OTHPABICHUSA TIPABOCYMA,
CyIl KaHIJiepa MEepPBOHAYANIbHO HE pacCMaTpPHUBAJICS Kak
Cyl, NpUMEHsIomuUi mpaBo. JlaHHOE OOCTOATENBCTBO
MOJTBEPXKIAET TCPMHHOJIOTHS, KOTOPOH Ioyb30Bascs
9TOT TOCYJAPCTBEHHBIH OpraH: KaHLJIepy IOAaBalcs He
HCK (action), a xanoba (petition), BHIHOCHIICS MPHKa3
(order), a ue peuieHue (decision), pedp IIa He O MpaBax
(rights), a o0 uHTepecax (interests). Kanuuep BMernu-
BaJICA «BO MMsl CIIPABEIUIMBOCTHY U HE IPETEH0BAN TIpH
3TOM Ha U3MECHEHHE HOPM, YCTAHOBJIIEHHBIX Cy/IaMH.

2) NMCbMEHHOE 3asiBJICHHE, II0IaBacMas B CYJ, janoba

Hcren

OnHa M3 CTOPOH TPaXKJAHCKOTO JeNa, paccMarpH-
BaeMoro B cyne. [pyras — defendant (otBetuux). O6pa-
30BAHO OT IJ71aroJia — «plainy — «CETOBATH, KAJIOBATHCS)

roviso

yCIIOBHE, KJay3yJa, OroBopka (4acTh CTAThbH, HAYUHAIO-
mascs coBoM “‘provided”)

#oil one’s hands

OYK8. «HCIAYKAThL PYKU

MaKCHMa TpaBa CIPaBeAIHBOCTH

Cpencrsa mpaBa CIPaBEANHBOCTH HOCAT IUCKpENH-
OHHBIH xapakTep. B yacTHOCTH KaHIUIEp BMENIHBAJICS B
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pa3pelleHHE cropa TOIBKO TOTa, KOrJa CYuTal IMoBee-
HHE OTBETYHKA MPOTHBOPEYALIMM COBECTH W KOrja Wc-
TeIl cO CBOEH CTOPOHBI OB Oe3ynpeycH: UCTEL JOJKECH
OBUT MMETh «YUCTYIO coBecTby». Haumnas ¢ XVII Beka,
AHITTHICKUMU CyABAMHE OBLTU BhIpaboTaHa cHcTeMa Tpa-
BHUJI, PETYIMPYIOUIMX OCYILECTBICHHE KaHIJIGPOM €ro
JUCKPELHOHHON BIAaCTH H HANpaBlCHHBIX Ha OCTHXKE-
HHE CIPaBEUTMBOTO pELIeHUS. DTH HPHHIMIIBL, TO3BO-
JIONIME KOPPEKTHPOBATh O0Ilee MPaBo, MPUHATO HA3HI-
BaTh MAKCHMaMJl IpaBa CIIPaBEUIMBOCTH.

specific
performance

1) BO3NOXKEHHE CYAOM HAa OTBETYMKa OOSI3aHHOCTH HC-
HOJIHUTH €r0 0053aTeNBCTBA MIepel HCTLOM B HAType

2) cpencTBO mpaBa CHPaBEATHBOCTH — MHpEIHCcaHue 00
WCTIOJIHEHUH 00s3aTenscTBa B Hatype. [lo HopMam 00-
IIETO MpaBa B Clly4ae HEHMCIOJIHEHHS JOTOBOPa MOXKHO
TONBKO B3BICKaTh YOBITKM. Bo MHOrux cmyd4asix 3Toro
OBLIO HEAOCTATOUHO, M CTOPOHA OblIa 3aMHTEPECOBaHa B
pealbHOM HOJIy4EHHH TOrO, 4To ei ObLio o0emaHo 110
JioroBopy. Hu oaMH U3 MCKOB, IPHHUMAEMBIX KOPOJIEB-
CKMMH CYJaMH, HE IO3BOJILI AOGUTHCS TAKOro pesylib-
tata. OOpaTUBIIMCH B CyJ KaHIUIepa, MOXKHO ObUIO MO-
JIy4UTh UCKOMOE MpPEANUCAaHUE H JOOUTHCS MCIONHEHUA
KOHTPAKTaHTOM IIPUHSATHIX Ha ceOs 00513aTENbCTB.

terms

YCIIOBHSA TOT0OBOpa

Ha pycckuit s3bIK «ferm» TMEpEeBOAUTCS KaK «yCo-
BHE» TOJHKO B (JopMe MHOXKECTBEHHOI'0 4mcyia. Hampu-
Mep, «terms of paymenty — «yCIOBMs IUIaTeXa», HO
«term of paymenty — «CpOKH IIaTEKa.

trust

Tpact

Tpact — OCHOBHOH HHCTHTYT NpaBa CIIPaBeIIMBOCTH.
ITpumenseTcs Ui pa3auYHBIX LENEH: OXpaHbl MpaB He-
JieecriocoOHbIX, JTMKBUAALMU HACJISCTBA, OPTaHM3AHU
U obecreueHHs: ACATENLHOCTH OJIarOTBOPUTEILHBIX U
MHBIX ydpexzaeHHH. TpacT mpemycMarpuBaeT ompene-
JICHHOE pacuwIeHEHHE IpaBa COOCTBEHHOCTH: IPABOMO-
YHe PpacloOpsHKEHUsS TNPUHAUICKUT JAOBEPUTEIHHOMY
COOCTBEHHHMKY, a IIPAaBOMOYME MOJIB30BATECS JOXOAAMH
OT mepefaBaeMoil COOCTBEHHOCTH — JAPYroMy JMLy, a
MMEHHO yupenuremo tpacrta. [locnennuil B kadecTse
O6enedunManTa (BBITOAONONYYATENS]) MOXKET HAa3HAYMTh
HE TOJNBKO ce0s, Ho M mboe tperhe Jmmo. Tpacr crpo-
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HTCS MO CIAEIYIOIIEH cXeMe: JIMIO, yupexk/ialoiiee JoBe-
pHUTEIbHYI0 COOCTBEHHOCTD (settler of the trust), oroBa-
PHUBACT, YTO HEKOTOPOC HMYIIECTBO OYAET YIPaBIATHCSI
OJIHUM WJIM HECKOIBKUMH JHIAMU (frustees) B MHTEpE-
caXx OJHOTO WM HECKOIBKHX Il — OeHe(pHINAHTOB
(cestuis que trust). YrpaBngromuii — COOCTBEHHHK, TIpe-
POTaTHBBI KOTOPOTO OTPAHHYECHBI JOTOBOPOM 00 yUpeK-
JICHMH TpacTa U HOpMaMu mpasa crpaBeuBocTH. OH
OCYIIECTBISECT YMPABICHHEC UMYIICCTBOM U BIPaBE MM
pacmopsikaThcs, HO OH HE MOXET HH TOJIb30BaThCS
UMYIIECTBOM, HH YHUYTOXHThH €ro, Kak takoBoe. bewe-
(UIMAHT OIyYaeT ONPEACICHHYIO BBITOAY OT UMYIIE-
CTBa, 0OPa3yIONICTO TPACT, HE MUMES [PU ITOM IO CYTH
HHUKAKHX TPaB.

valid IOPUITUYECKH AEHCTBUTEIBHBIN (O/THO U3 YCIOBHH, KOTO-
PBIM JIOJDKEH OTBEYATh JIOTOBOP, YTOOBI MpHoOOpecTH cH-
JIy 3aKOHa)

In ordinary language, “equity” means natural justice; but the beginner must get
the idea out of his head when dealing with the system that lawyers call equity.
Originally, indeed, the system was inspired by the ideas of natural justice, and that
is why it acquired its name; but nowadays equity is no more (and no less) natural
justice than the common law, and it is in fact nothing else than a particular branch
of the law of England. Equity, therefore, is law. The student should not allow
himself to be confused by the lawyers’ habit of contrasting “law” and “equity” , for
in this context “law” is simply an abbreviation for the common law. Equity is law
in the sense that it is a part of the law of England; it is not law only in the sense
that is not part of the common law.

The student will learn quite early in the historical studies how equity
came into being. He will learn how in the Middle Ages, the court of common
law failed to give redress in certain types of case where redress was needed,
and how the disappointed litigants petitioned the King, who was the
“fountain of justice”, for extraordinary relief; how the King through the
Chancellor, eventually set up a special court, the Court of Chancery, to deal
with these petition; and how the rules applied by the Court of Chancery
hardened into law and became a regular part of the law of the land. The most
important branch of equity is the law of trusts, but equitable remedies such as
specific performance and injunction is also much used. The student will learn
how, in case of “conflict of variance” between the rules of common law and
equity, equity came to prevail. This was by means of what was called a
common injunction. Suppose that A brought an action against B in one of the
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common law courts, and in the view of the Court of Chancery the action was
incquitable. B’s proper course was to apply to the Court of Chancery for an
order, called a common injunction, directed to A and ordering him not to
continue his action. If A defied the injunction the Court of Chancery would
put him in prison for contempt of court. Equity thus worked “behind the
curtain” of the common law action; the common law principles were
theoretically left intact, but by no means of this intricate mechanism they
were superseded y equitable rules in all cases of “conflict of variance”. The
result justified the sarcasm of the critic who said that in England one court
was set up to do injustice and another to stop it.

This system went on until 1875, when as a result of the Judicature Act 1873 the
old courts of common law and the court of Chancery were abolished, and in their
place was established a single Supreme Court of Judicature, each branch of which
had full power to administer both law and equity. Also common injunctions were
abolished ad instead it was enacted that in cases of “conflict of variance” between
the rules of equity and the rules of common law, the rules of equity should prevail.

When one says that a particular rule of modern law (using that term, this
time, in its modern sense) is a rule of “equity” means that it has to be read in
the light of a whole complex of rules developed by the Chancellors. These
rules do not necessary apply if the rule in question is a rule of the common
law. To take the illustration of this rules developed by the Chancellors, one
of them was (and is) to the effect that he “he who comes to equity must come
with clean hands”. This rule apply whenever the plaintiff is relying upon an
equitable right, but not necessarily when he is relying on a common law
right. In other words, to say that a particular right is an equitable right is
shorthand for saying that all the subsidiary rules of equity apply to it,
including (for instance) the rule that the plaintiff must not have soiled his
hands. On the other hand, to say that a particular right is an common law
right is shorthand for saying that it is to be interpreted in a common law
atmosphere, leaving out of account such equitable rules as apply only to
equitable rights. Thus when a modern textbook draws a distinction between
law and equity, saying that at law the rule is so-and-so, but in equity it is
such and-such, the author is not indulging in idle verbiage nor yet in mere
historical reminiscence. Although the rule is that when law and equity
conflict, equity prevails, there is always the possibility that a litigant who
relies on an equitable rule may for some reason find himself outside the
limits of that equitable rule; and when this happens, the contradictory
common law rule, which may generally seem to be a dead letter becomes
very much alive. The distinction between law and equity, as I have tried to
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explain it, was vividly brought home to me'® in a case that I listen to in my
student day. It was an ejectment action brought by a landlord against his
tenant, whom we will call Mr. Isaacson. The latter had what is known as an
equitable lease of the premises, that is to say, not a formal lease under seal,
but an informal lease valid only in equity. For nearly all practical purposes
these equitable leases are just as good as legal leases and they are habitually
relied on, even though they are void at law. The particular tenant, however,
had broke the terms of his equitable lease, for shortly after receiving it he had
assigned it to a company by the name of Saxon, Ltd., and there was a
covenant not to assign. Mr. Isaacson somewhat disingenuously explained that
he didn’t think this mattered, for the company was his own creation and
“Saxon” he said, was none other than his latter part of his own name! But Mr.
Isaacson’s real defence was that, although he might be liable in damages for
having broken his covenant not to assign, that was not any reason for his
being ejected altogether with the premises. Had the document been a legal
lease this defence would have been good one, for the lease didn’t contain a
proviso for re-entry on breach of covenant. But unfortunately for the tenant it
was an equitable lease, and by breaking an important term of it he had soiled
his hands and therefore lost his lease. Consequently the action succeeded,
much I remember to my surprise.

Glanville Williams
2. Match the legal terms (1-6) with their correct definitions.

1. injunction A. the Court where the Chancellor
dispensed a type of ad hoc justice
which was later formulated into
the rules of equity.

2. conflict of variance B. the system of justice elaborated by
successive Chancellors in parallel
with common law

3. the Court of Chancery C. a judicial order to act or refrain
from acting
4, equity D. where the rules are directly

opposed or significantly different
from each other.

8. tenant E. the possessor of property under a
lease

'8 Bring smth. home fo smb. — BTONKOBaTh YTO-THO0 KOMY-THGO, HOBECTH YTO-THGO 10
4bero-mub0 CO3HAHMA, 3aCTABHTE OCO3HATH YTO-11100 (idiom)
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trust

one of the proceedings whereby a
person or an agency seeks to
enforce rights in a civil court.

action

arrangement whereby a person or
a group of people hold property
for the others entitled to the
beneficial interests.

proviso

the introduction of a condition
within a contract in the form of an
article or clause

3. Write a short summary of the historical origins of equity.
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PART V. THE DOCTRINE OF PRECEDENT

AND CASE LAW

1. Study the following terms, then read the text below.

precedent

CYAEOHBIH IIPENeICHT, OUH U3 OCHOBHBIX HapsAAy C 3aKOHOM (CM.
Statute) ICTOYHUKOB aHTJIUICKOTO IpaBa

B camMoM mMpokoM CMBICHIE MPEHEACHTOM SBISIETCS TO, 4TO
MIPOU3O0IIIO B TOH WIM HHON CHTYyallMH paHee ¥ BOCTIPUHUMAETCA
KaK CBOErO pojia NMpHMep, IMOJCKa3bIBAIONINM, KaK CIeAyeT Mo-
CTyIIaTh B CXOXeW CUTyallMH, €CITH OHA BO3HUKAEeT BHOBb. B AHT-
MK cyneOHbIi IpeleseHT — 3TO TaKkoe pelieHHe CyAa Mo KOH-
KpEeTHOMY Jely, KOTopoe OOs3bIBaeT Jpyrux cyaeil emy
CJIe0BaTh (2 TOUHEEe HOpME IPaBa, 3aKIIOYEHHOH B JAHHOM pe-
LICHHH) [IPH pa3pellieHuN aHaJIOrMYHBIX e B Oyaymem.

[puHnun npeneaeHTa ASUCTBYET Mo BepTUKanu (cM. rules of
precedent).

Stare decisis

JOCIIOBHO «CTOSITh Ha PEMICHHOM» (JIaT.); NPUHIMI aHTIMHACKUX
CYJIOB, TOMOJNHSIONINN JTOKTPUHY 00s3aTEIHHOrO MpeLeaAeHTa

CornacHo mpuHOUIY “stare decisis” Cyapl HE MOTyT Iepe-
CMaTpUBaTh MPELEOCHTH IO CBOEMY YCMOTPEHHIO, U OOs3aHBI
HOPUAEPAKUBATBECS MPABUI, YK€ COIEPXKAIUXCS B CyAeOHBIX pe-
HIEHUAX, JaXe B TeX CIydasx, KOrga TOT WM MHOI npeneneHt
00HapY>KUBAET HECPABEAIMBOCTH HIIH OIIHOKH.

rules of
precedent

npaBuiia CyaeOHOro IpeLeacHTa

CyneOHbIil MpeleneHT MpeAnojaaraeT CyIeCTBOBAHHE OIpe-
JEICHHOH CHCTEMBbl MPaBUI W TPeOOBaHUH, KOTOPBIM CYIBH
JOJDKHBI CJIEIOBAaTh TaK e HEYKOCHUTENBHO, KaK M 3aKOHY. DTH
npaBuila, BHIpaOOTaHHBIE MPAKTHKOH M 00OOIIEHHbIE MOKOJIE-
HHMSAMHU CyJEH, HA3bIBAIOTCS IIPABHIIAMH CYAEOHOIO IIPELEe/IeHTa.

IIpaBuna mpeeneHTa ONpelessiIoT 00sA3aHHOCTh CyleH cile-
JIOBaTh PEIICHUAM COOTBETCTBYIOIIHMX BHINICCTOAINNX cynoB. OHH
PACKPBIBAIOTCS TPEMS TIONOKEHHAMHE:

1) pelenust, BEIHECEHHBIC TAJIATON JIOPJIOB, COCTABISIOT 005-
3aTeIbHBIE IIPeleICHTRI sl BCEX CYJIOB;

2) pemieHusi, IPUHAITBIE ATNEUISIMOHHBIM CYJIOM, 00s3aTeNb-
HBI JUIS BCEX HIDKECTOAIIUX CYAOB H (KpOME YrOJIOBHOTO TMpaBa)
JUISL CaMOT'0 3TOrO CYAa;

3) peuenusi, npuHATHIE BBICOKUM cymoM, 00s3aTenbHBI 1S
HH3IIMX CYJIOB, HE OyIy4H CTpOro o0s3aTeNbHBIMH, OOBIYHO HC-
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HOJIB3YIOTCS KaK PyKOBOJCTBO Pa3IMYHBIMH OT/AENeHUsIMU Brico-
KOT0 cyJa.

ITpaBuio mpereaeHTa BBIPaKaeTCs Takke B TOM, YTO aHTIIMM-
CKHH CyZbsS HE MOXKET OTKa3aTh B PACCMOTPEHHH JieNa BBHIY OT-
CYTCTBHS COOTBETCTBYIOMIETO 3aKOHOJATENbCTBA. B cooTBeTCT-
BUM C 3THM TIPaBHIOM CYABH CaMOCTOSATEJIBHO pa3BUBAIH
NPUHIMIINAJIbHBIE 0T0)KEHHs NPaBOBOH CHCTEMBI AHIUIUU.

case law

IpeLEICHTHOE TPaBo, YacTh aHINIMHCKOTO mpasa, KoTopoe chop-
MHPOBAJIOCH B pPe3yNIbTaTe CyAeOHBIX HPEIEICHTOB, B OTIHIHE OT
TOHW 4YacTH IpaBa, KOTOpPOE 00pa3yercs MOCPEICTBOM 3aKOHOIA-
TenbHOol paboTsl [lapnamenta (cM. statutory law)

B anrnmiickoM mpaBe Te NpaBOBBIC HOPBI, KOTOPbIC CBOUM
IPOUCXOKJCHUEM 00s3aHBI CYAEOHBIM pENICHUSM, OTHOCATCA K
IIpEeueCHTHOMY npaBy. B 3ToM cMblcie Tepmun “precedent” 03-
HadaeT cyacOHOe [eio, T.e. TaKoe MPOoliecCyalbHOE MPON3BOICT-
BO, KOTOpOE MOXET (IpakJaHCKOE JAeJI0) WM JOKHO (yroJoB-
HOE JIeNI0) 3aBEepLIUTBCS CYAOM, JIMOO pa3bupaTenbCTBO TOTO JIU
HHOTO jena B cyneOHoM 3acenaHud. [loaromy pemieHus cynos
paccMaTpHUBarOTCS Kak MPEHEeACHTHOE MPaBo.

Ilockonpky B AHrmmm 1 Yamece obmiee (IuHOE) IpaBo ObLIO
c(hOpMHPOBAHO Yepe3 JCATENBHOCTh CY/IOB, TO TEPMHHBI ‘‘commion
law”’ n “case law” 1O CYIIIECTBY SIBISIFOTCS CHHOHMMAMH.

negligence

Pa3sHOBHIHOCTH HEOCTOPOXKHOI BHHBI, TOHMMAaeMOH KakK IOBeJie-
HHE, KOTOPOE HE COOTBETCTBYET HEKOEMY CTAaHAAPTY 3JpPaBOro
CMBICITa, OCTOPOXKHOCTH M HPEAYyCMOTPHTENBHOCTH, KOTOPBIC
OXKHIAIOTCA TIPH JAHHBIX OOCTOSTENBCTBAX OT BCAKOTO Pa3yMHO-
IO U COLMANILHO OTBETCTBEHHOTO YEIOBEKa

B anrmmiickoM mnpaBe pa3syMHBIM HelOBeKOM (reasonable
man) BBICTYIIAET YICH JKIOPH IPHUCSDKHBIX.

binding
precedent

IOPUIHYCCKH 00513aTeNIbHBIHA NIPeLe/ICHT

IOpunnueckas cuia MpeLeAeHTa ONpe/eNseTcs IByMs 00CTos-
TeJIbCTBaMH. Bo-TiepBbIX, OHA 3aBHCHT OT TOTO, KaKUM CYA0M OBLIO
IPHHATO PeLEeHHe M, BO-BTOPBIX, 10 OTHOIICHHIO K KAKOMY CYLY
OLICHUBAETCA JCHCTBHE TpeleaeHTa. Tak, peleHus BhIIIECTOAIINX
CYZOB SIBISIFOTCS FOPUIMYCCKH OOS3aTeSIbHBIMU TI0 OTHOIICHHIO K
HIDKECTOSAIIMM CyZlaM M TPUPABHUBAIOTCS K 3aKOHY (cM. rules of
precedent). Ho naxke perieHre BBIILIECTOSIIETO Cy/la MOXKET OIECHH-
BaThCs KaK aBTOPHTCTHOE WM 3aCIy)KHBAaloOIllee BHUMAHHs, €CId
OHO, HanpuMep, OBUIO BHIHECEHO CYIOM CO CCBUIKOH Ha COOTBETCT-
BYIOIIME CTAaTyThl WJIH Ha JPyTUe PEUIeHHs CY/I0B, BBIIIECTOSIINX 10
OTHOIICHHIO K CY/ly, BBIHECLLIEMY JJAHHOE pellieHHE.
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persuasive yOeMUTeNbHBIA Mpene/IeHT

precedent cynebHoe pellieHre, KOTOPOE CyZAbl HE MOTYT HE MPHUHUMATH
BO BHMMAaHHE, HO CIICZIOBaTh €My HE 00s3aHbl. 3HAYCHUE TAKOTO
PoJia MPENeICHTOB MPOSIBISIETCS. B OCHOBHOM TaM, TJie CYIy HpH-
XOJUTCSI BOCHIONHATE HPOOEIbI B 3aKOHOAATENbCTBE.

K uncny ybeaurenbHbIX IPEHEICHTOB /ISl aHIIMHACKUX CYJ0B
OTHOCATCA CIeAyIoIune CyAeOHbIe pelleHus (MM UX COCTABHBIC
YacTH):

1) wacte pemenus IlamaTel nopnoB, koTopas npusHa&rcs
obiter dicta;

2) Bce peleHMs HUKECTOAMMX CyAeOHBIX WHCTAaHIHH (CM.
lower courts),

3) Bce pewmenus TaitHoro coera (cM. Privy Council);

4) Bce pelieHus, MPUHAMAECMBIC CYAaMHu JPYTHX TOCYIapCTB,
Ha KOTOPBIE PacIPOCTPaHAETCA I0PUCAUKIHS OOILIEero npasa;

5) Bce pemenus cynos Hlotnanaumy;

6) peueHus, BHIHECEHHBIE MApAUICIBHBIMU CyIeOHBIMU WH-
CTAHIUSIMH, €CITH OHH HE CUHTAIOTCA HOPHIMYCCKU O0S3aTeIbHbI-
MH, WU ratio dicidendi,

7) mpeueneHThl M MHCHMS, HW3JIOKEHHBIE B KJIACCUUYCCKUX
ropuaaeckux Tpynax (books of authority');

8) Bce pemenus cynos Esponeiickoro Corosa.

ratio 1) nar. BeIpakeHHE, O3HAUAKIEC «OOOCHOBAHHOE pELICHHE»
decidendi (Mu. 4. rationes decidendi) ‘
2) OIMH W3 JBYX JJIEMEHTOB IPEUEACHTA — YacTh CyAeGHOro pe-
LICHHsI, coleprkallas IPaBOIONOKEHHE, HA KOTOPOM OCHOBAHO
pelienue cyaa mo aeny (CyIHOCTh pEeleHus )

19 JloKTpuHATBHEIE TPy /B, HAMMCAHHBIE AHFIHACKUME Cymbamu. [Ipoussesenus [ioH-
BHiLIa, JIntiitona, Koka uMeroT orpoMusii mpectuxk. M3noxeHue STHMH CyIbAM NpaBa CBO-
€ DII0XM UMEJIO B Cy/IaX aBTOPUTET, PABHBIN aBTOPHUTETY 3aKOHA B CTPaHAX KOHTUHEHTAJb-
HoM EBporel.

JIoKkTpuHa — OJIMH U3 UCTOYHUKOB IipaBa AHIINH. PasymMHoe pemienne cynebuoro cropa
HPH OTCYTCTBHH IIPEleAeHTa JIH00 3aKOHONATEIbHOH HOPMBI — 9TO «IIPEX]IE BCETO, IOUCKU
pemieHus, HauboJlee COOTBETCTBYIOIErO HOPMaM AEHCTBYIOLIEro 1paBa, a MoToMy HaubGo-
Jee yIOBIETBOPUTENLHO 00ECTIEUMBAIONIETO TIOPSAOK B COYETAHHH CO CHPABENTHBOCTBIO,
KOTOpasi ¥ COCTaBJIsieT OCHOBY IpaBa. IIoMCK pellieHns Ha OCHOBE pasyMa — HE IPOM3BOJIb-
Heli mponiecc. HeoOxomumo, mpexzae Bcero, pyKOBOICTBOBATHCHA OOIIMMH TPHHIATIAMH
JICHCTBYIOIErO TIPaBa, B YeM HIPAIOT OMNpe/eNIEHHYIO POJIb JIOKTPHHA, a TaKke ... obiter
dicta; UIMEIOT 3HauCHUs U CyNcOHBIC PellieHHs, He SBISoIMecs npeueaenTamu. Ecin Obl B
JIAHHOM CBA3M UMeJIN 3Ha4YeHHE TOJIBKO 003aTENbHBIE NPENEACHTH, TO POJIb PABOCYAUS U
crpaBeUIMBOCTH Oblia Gb1 BecbMa orpanuucHa» Cum.: Jasud. P. JKopgpe-Cnunosu K. Ykas
cou. C. 264-265.
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AHrnmiickoe cyne6HOe pelIeHHE MpeACTaBisieT coOoH
MIPOCTOE M3JI0’)KEHHE HMPHHITOTO MO cropy pemeHus: X 10I-
KEH yIUIATHTh TaKyl0-TO CyMMY Y, 3aKJIIOUEHHBIH Mexay X U
Y noroBop pacTOprHyT, HaclneAcTBO X cliefyeT Nnepenarb Ta-
KoMy-TO. B Xxone xe cyaebHoro 3acemaHus cyAbsSM IpHXO-
JUTCS BBICKAa3bIBAaThCS IO pa3HBIM MOBOJaM. Pemienue cyna,
CTpPOI0 TOBOPS, X COCTOMT M3 BBICKa3bIBaHUH CyAed. OTH BHI-
CKa3bIBaHHUA MOTYT OTHOCHTBHCA U K MpaBy, u k ¢akram. Ta-
KUM 00Opa3oM, He BCE, YTO FOBOPAT CYAbH B X0J€ CyAe0HOro
3aceaHus, JOIDKHO PAaclieHMBAThCs KaK HMEIoIee OTHOle-
HHE K mpaBy. B Toil 4WacTtu pemieHusi, KOTOpas Ha3blBaeTCs
ratio decidendi, oOHapyXUBaOTCs INPUHUHIB IIpaBa, Ha OC-
HOBE KOTOPBIX CyJ IPHHUMAET PEIICHHE 10 JaHHOMY Jey.

Ratio decidendi uxcupyeT NnpaBoByH OCHOBY, KOTOpas
HMEET CHJIy 3aKOHa M JOJDKHA IIPUMEHSATHCS HE TOJBKO IIPH
pa3pellieHud BCeX IMOCIEAYIOIUX Jeld, HO U B OTHOIIECHUHU
BCEX JPYTUX JIHI], & HE TOJIBKO CTOPOH II0 JaHHOMY JIeJy.

Ratio He ¢dopMmynupyercs CyAbsSIMH B IpsiMoi ¢dopme u
IS ero BbIAENEHUS TpeOyeTcs OIpPeNeNuTh, UTO SBISAETCS
pEICBaHTHBIM, a YTO — HET.

obiter dicta

1) nat. BBIpa)keHHE, O3HAYAIOIIEe «IIOMYTHO CKa3aHHOE» (MH. 4.
obiter dictum)
2) BTOpPOH BIIEMEHT TPEUECHTa, COACPKAIIUN 3aMEYaHUs Cyna
MO BOTIPOCAaM, KOTOpPBIE HEMOCPEICTBEHHO HE BXOIAT B IPEAMET
CyAcOHOTO pemICHNs; HOCHUT JIOTIONIHUTENBHBIH W apryMEHTH-
pyroLui, HO HeoOs3aTeNbHbII XapaKTep

Obiter dicta MOTYT, HATIpUMEP, COCTABIATh PACCYKACHHS CY-
Zla 0 TOM, KaK Obl HaUIeXKaJI0 MOCTYIHTh, ¢cK Obl (hakTel ObLIH
JPYTUMH.

evidence

JA0Ka3aTeJIbCTBA 110 ACITY

distinguish

OTKJIOHUTD MPEUEACHT

Cyn MOXeT OTKJIOHUTh NpeabsSBICHHBI eMy IpeleleHT Ha
TOM OCHOBaHHH, YTO OH HE B TOJHOH Mepe oTBeuaeT (haKTHye-
CKMM 00CTOSITENILCTBAM JIeNa.

The starting point from which to explain the English doctrine of precedent is
the principle of justice that like cases should be decided alike. This principle is
enforced in English law by the rule of stare decisis (keep to what has been decided
previously) and although this is almost universally applied in all jurisdictions
throughout the world, this rule has a peculiarly coercive or binding nature comes
from the rules of practice of English judges, called “rules of precedent”. These
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rules state that to a large extent English law is based on case law. Case-law consists
of the rules and principles acted on by judges in giving decisions and in the English
system obliges a judge in a subsequent case to have regard to these matters in
making his decision. This is unlike many other jurisdictions where a judge regards
the rules and principles on which a judge acted in a previous case as material he
may take into consideration.

The fact that English law is largely a system of case-law means that a judge’s
decision in a particular case constitutes a “precedent “. These are a number of
different types of precedent. The judge may simply be obliged to consider a former
decision as a part of the material on which his present decision could be based, or
he may be obliged to decide the case before him in the same way as that in which a
previous case was decided unless he can find a good reason for not doing so.
Finally, the judge in the instant case may be obliged to decide it in the same way as
that in which the previous case was decided, even if he can find a good reason for
not doing so. In the last mentioned situation the precedent is said to be “binding” as
contrasted with the merely “persuasive” effect in the other two situations.

The rules of precedent are dependent on the hierarchy and the practice of the
courts. The present hierarchy dates from the Acts of Judicature of 1873-5.
However the practice of the courts has varied considerably over time and, at
present, the English doctrine of precedent is to some extent in a state of flux. At the
beginning of the last century the doctrine of precedent was regarded as extremely
rigid. The doctrine basically stated that every court was bound to follow any case
decided by a court above it in the hierarchy, and appellate courts were bound by
their previous decisions. '

A relaxation of these rules came in 1966 in a important Practice Statements of
the House of Lords in which the Lord Chancellor said that, while, in general, the
House of Lords would continue to treat its past decisions as binding on it, it would
modify its practice by departing from a past decision when it thought it right to do
so. Also in the Court of Appeal a certain relaxation has taken place. In the case of
R. v Taylor it was clearly stated that on the criminal side of the Court of Appeal the
Court could depart from its previous decisions “in the interests of justice”.

On the civil side of that law the position is much more restricted. It may depart
from its previous decisions in only three narrow situations: where there are two
earlier conflicting decisions; where the Court’s earlier decision cannot stand with a
subsequent decision of the House of Lords and when the Court’s earlier decision
was given per incuriam®® (through negligence or oversight). These qualifications

0 .
% nat. «no meGpexHOCTH, 63 JOCTATOUHOM OCTOPOXKHOCTHY. B 1944 rony Anemnsrm-

OHHBIM CYJIOM OBIIIO YCTaHOBJIEHO TIPABHIIO, COTTIACHO KOTOPOMY OH HE OBLI CBSI3aH CBOMM
paHee NPHHATHIM PEILICHUEM B TOM CIy4ae, €ClIH OHO ObUIO NPHHATO per incuriam, TO ecTh
IPH PACCMOTPEHHMH [IeJIa Gy HE TIPHHSAI BO BHUMAHHE KaKyIo-THO0 HOPMY 1apliaMeHTCKOro
akTa, 1100 IpelecHT, MEIOIHHA oTHOIIeHNe K nanHomy aeny. [lo3gaee sTo npasmio ObI-
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and exceptions to the rule of stare decisis underline the fact that although the rules
of precedent are important in English law they are not as important as the judge’s
obligation to have regard as to case-law. On two occasions in the recent past the
Court of Appeal declined to follow previous decisions of the House of Lords. The
House of Lords reacted in an appropriately admonitory manner, but the common
law remains intact. If the Court had refused to consider the case-law applicable to
the instant case they would have committed a profound error.

Finally, it must be stated that only certain parts of a decision are regarded as
binding. These parts are called the ratio decidendi of the case. The structure of a
typical judgement in a civil case would probably be as follows: the judge sums up
the evidence, announces his findings of the fact (if there is no jury), reviews the
arguments addressed to him by counsel for each of the parties during the trial, and
gives his decision. If a point of law has been raised then he will normally discuss a
number of previous decisions (or “authorities”) and state their bearings on the
instant case. In doing so he may decide to “distinguish” certain previous decisions
from that case as he may find reasonable differences between the issues in those
cases and those in the instant case. Only the rule or rules which may be extracted
from judge’s reasoning which led to his decision in that particular case may be
regarded as the ratio of the case and therefore as binding authority. Any other
proposition of law which may be found in the judgement is regarded as obiter dicta
and hence of merely persuasive authority.

2. Read the following extract and find the corresponding one in English in the
text above.

Ecnu mocMoTpeTs Ha TpEIeienT ¢ MO3UIMK CYJIbH, TO MOXKHO 3aMETHUTh, YTO
Npele/IeHThl OBIBAIOT HECKOJIbKUX BUIOB. Tak, B OJHOM citydae cynps Oyaer pac-
CMaTpUBaTh MPEALAYIIEE CyAcOHOE pellleHHe KaK MaTepUalbHO-NPaBOBOE OCHO-
BaHWE, HA KOTOPOM OH JOJDKEH MPHUHATH PELICHHe IO JaHHOMY Aeny. B apyrom
cliyyae Cy/ibsi IOJDKEH MPUHATH TOYHO TAKOE )KE PelIeHHe, KOTopoe ObLIO IPUHSTO
[0 aHATOTHYHOMY JIeNy B MPOIILIOM, €CJIH, KOHEYHO, OH He CMOXeT YOeIUTeIbHO
000CHOBaTh, YTO JIOJDKHO OBITH NMPHUHATO Apyroe penrenue. Hakonen, cyaps o0s-
3aH NPUHATH TOYHO TaKOE XKe pelieHue, KaK ObIJI0 IPHHATO 10 aHATOTHUYHOMY Je-
JIy B TIPOIIJIOM, 1K€ B TOM CJIy4ae, €ClIM Y Hero HalayTCs BECKUE TOBOJBI B MOJIb-
3y TOTO, YTO JIy4llIe 3TOr0 HE JelaTh.

3. Find the English term for each definition.

0 a judgment or decision of a court that is cited as an example or analogy to
justify deciding a similar case or point of law in the same manner;

JIO IPUMEHEHO IpyruM cynamu. He pacnpocTpaHseTcs Ha Te CiydaH, KOT/a pelieHHe Cyaa
OBLI0 HEJOCTATOYHO apryMEHTHPOBAHO, COACPIKANO OMHUOOUHYIO MO3HINIO MIIH OCHOBBIBA-
J0Ch Ha HEBEPHOH MHTEpIpETalK 3aKOHA.
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U any of the material items or assertions of fact that may be submitted to a

' competent tribunal as a means of ascertaining the truth of any alleged matter of fact

under investigation before it;
O literally, "to stand by decided matters”;
O the rule or rules which may be extracted from the judge’s reasoning which

" led to his decision;

O doing some act that ”prudent and reasonable” person would never do, or
omitting to do some act that such a person would do;
O judge’s being obliged to decide the case before him as that in which a

~ previous case was decided.

. 4. Read the text again, define case law and answer the questions.

1. What is the difference between ,,binding* and ,,persuasive decisions?

2. Which parts of a judge’s decision are normally ,,binding* and ,,persuasive*?
3. What is the difference between ratio decidendi and obiter dicta?

4. How have the rules been relaxed?

5. Under what circumstances may a court depart from its previous decisions?

5. The following is the example of how a legal principle first enuniciated in a
single case constituting a precedent is developed. It illustrates the difficulty of
stating the presice ratio decidendi of a case and the degree of flexibility in the
principle of stare decisis. Read the text then summarise the rule in Donaghue v
Stevenson®'.

The Privy Council decision in Yuen Kun Yeu v A.G. of Hong Kong [1987] NLJ
Rep 566 has marked a further decline in the two-stage test formulated by Lord
Wilberforce in Anns v Merton london Borough Council [1978] AC 728, for
determining the existance of duty of care in negligence, and has reasserted the
importance of Lord Atkin’s neighbour principle™ in Donaghue v Stevenson [1932]
AC 532.

2l B niene Donaghue peds 1IUTa 0 IPaKIAHCKO—TIPABOBOH OTBETCTBEHHOCTH H3TOTOBHTE-
JI epe]] MOKynaTesieM, KOTOpBIi 3a00el BCIeACTBHE TOTO, YTO HAMUTOK OKA3aJcs Hel00-
pokauectBerHBIM. IIpenienent sroro nena 6w copmymmuposan P. Kpoccom: «M3rorosu-
TeNb NPOJYKIUH, HATIPABIAeMOH POSHUYHOMY NOKYTIATENIO B TOH YIIAKOBKE, B KOTOPOH OHa
BBITYCKAeTC M KOTOpas UCKIIOYAET BO3MOXKHOCTB HMPOMEXYTOYHOI IPOBEPKH, €CIH My
H3BECTHO, YTO IIPU OTCYTCTBUM HaJJIeXKAIeH OCTOPOXKHOCTH NPH U3TOTOBIIEHHH M OTIIPABKE
TOBAapOB 37I0POBBIO MOKYMATENs MOXKET OBITh HAHECEH Bpel, 00s3aH OCYIIECTBUTH pPa3yM-
HyIo 3a00Ty o nokymnatene». — Kpocc P. IlpenenenT B anrnmiickom npase. M., 1985. C. 59.
«[IpuHnun 3a60TH! 0 GIIDKHEM», CHOPMYITHMPOBAHHEIH B gene Donaghue — coCcTaBIIsLI
obiter, Tak KaK ero Coxep)KaHHe LIHpPe, YeM TpeGOoBaIOCh MO Jeiy, HO MOCKOIBKY NPaBOBast
apryMeHTagus Hexomaung ot Ilamatel TOpHOB, OH CT4l OCHOBOH OTBETCTBEHHOCTH 3a HE-
OpeXHOCTH ¥ IIPUMEHSIIICA CyJaMH MHOIOKPaTHO.
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Historical background

In Donaghue v. Stevenson Lord Atkin formulated the famous
neighbourhood principle on which the modern law of negligence is based:
,»The rule that you are to love your neighbour becomes in law, you must not
injure your neighbour; and the lawyer’s question: who is my neighbour?
Recieves a restricted reply. You must take reasonable care to avoid acts or
omissions which you can reasonably foresee would be likely to injure your
neighbour. Who then in law is my neighbour? The answer seems to be
persons who are so closely and directly affected by my act that 1 ought
reasonably to have them in contemplation as being so affected when I am
directing any mind to the acts or omissions whish are called in question.”

The statement established that recovery in negligence was not limited to
existing precedents, but capable of expansion to meet new situations, and the
principle was adopted in numerous subsequent cases. However, in many other
cases it was held that no duty existed despite harm to the plaintiff being reasonably
forseeable.

In 1970 the House of Lords considered the problem, and gave guidance of how
the neighbourhood principle should be applied to new situations in Home Office v
Dorset Yacht Co [1970] AC 1004. Lord Reid:

,»The time has come when we can and should say that it (the neighbourhood
principle) ought to apply unless there is some justification or valid explanation for
its exclusion.

In this instance the House of Lords felt there was sufficient proximity between
the Home Office and and the plaintiff yacht owners because of the special
relationship between the Home Office Officers and the borstal”® boys who caused
the damage, and although recognizing that it could be contrary to public policy to
make the Home Office liable in negligence, rejected that argument in this case and
allowed recovery by the yacht owners.

The Anns Test

In 1978 in 4Anns v MLB the statement of Lord Reid was formulated into two-
stage test by Lord Wilberforce:

,»First one has to ask whether, as between the alleged wrongdoer and the person
who has suffered damage, there is a sufficient relationship of proximity or
neighbourhood such that, in the reasonable contemplation of the former,
carelessness on his part may be likely to cause damage to the latter, in which case a
prima facie’® duty of care arises. Secondly, if the first question is answered

2 UCNPAaBUTENBHOE YUPEHACHHE TSI NPECTYIHHUKOB 0T16 10 21 roga; HaXoauTCsl B BBE-
nesue Munuctepersa BHyTpeHuux nen (Home Office); nepsoe Takoe 3aBefeHne ObLIO OT-
KpbiTO B bopcrane, npuropoze r. Pouecrepa, rpagcrso Kent B 1902 r.

4 NepBBIN B3I (1am.)
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| affirmatively, it is necessary to consider whether there are any considerations
. which ought to negative, or to reduce or limit the scope of the duty of the class of
person to whom it is owed or the damages to which a breach of it may give rise.

The test appeared to solve previous dilemmas, and was seized upon by the
courts as the definitive test of wether a duty of care existed. This culminated in
1982 in the use of the test by the House of Lords to establish a duty of care in two
of the most problematic areas in the law of tort. Firstly in McLoughlin v O Brian
[1982] 2 WLR 982 the problem of nervous shock was considered, and Lord
Wilberforce recognised: ,,At the margine, the boundaries of man’s responsibilites
for acts of negligence have to be fixed as a matter of policy.*

However the House recognised there was sufficient proximity between the
plaintiff and the defendant, that policy considerations did not negative, and Mrs

. McLoughlin recovered for nervous shock on the basis of reasonable foreseeability

of harm.

Secondly in Junior Books v Veitchi [1982] 3 WLR 477 the House applied the
test and found a sufficiently close relationship between the parties that damage was
reasonably foreseeable. The public policy argument that recovery would open the
floodgates was rejected, and recovery allowed for pure economic loss. It seemed
no area was too problematic for the Anns rule to clarify.

A Change in Attitude

In Governors of Peabody Donation Fund v Sir Lindsay Parkinson [1985] AC
210 the House of Lords again approved the Anmns test, but rejected pohcy
arguments to follow recovery. However, Lord Keith stated:

“There has been tendency in some recent cases to treat these passages (in Anns)
as being themselves of a definitive character. This is a temptation which should be
resisted.”

This marked the beginning of a change in attitude towards Anms. In
Leigh/Sillivan Ltd v Aliakmon Shiping Co Ltd [1986] 2 WLR 902, Lord Keith’s
words were approved. The basic question here was whether a plaintiff with only a
contractual right to property was owed a duty of care, giving a right of
compensation when loss or damage to the property occurred. It was argued that as
a duty of care had not been established in these circumstances reference should be
made to the Anns test.

Lord Brandon affirmed the opinion of Lord Keith in Peabody:

“That passage (in Anns) does not provide and cannot in my view have been
intended by Lord Wilberforce to provide a universally applicable test of the
existance and scope of a duty of care in the law of negligence.”

He also observed that Lord Wilberforce was dealing with the approach in a
novel situation, and was not suggesting the same approach where a duty has
repeatedly been held ngt to exist as in this case, and involved rearguing settled law.
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The trend continued in Curran v Northern Ireland Housing Association Ltd
[1987] WLR 1043 where Lord Bridge approved recent judicial statement both here
and in the Commonwealth which stated Anns test should only be used in rare cases.

The Privy Council Decision

The question to be decided was whether a duty of care was owed by the Hong
Kong Commissioner of Deposittaking Companies, to investors who had lost
money deposited in a company registed under the Deposittaking Companies
Ordinance, under which the Commissioner had supervisory powers.

At first instance the claim had been struck out, and an appeal to the Court of
Appeal of Hong Kong had been dismissed. The plaintiffs, therefore, appealed to
the Judicial Committee of the Privy Council.

Lord Keith delivered the judgment of the court. Discussing the two-fold test in
Anns, he pointed to the three cases mentioned previously where the House of Lords
had treated the test with reservation. Lord Keith endorsed these views stating the
test has been “elevated to a degree of importance greater than it merited, and
greater perhaps than its author intended”. He felt that the test had been
misinterpreted, moving emphasis from proximity as described by Lord Atkin, to a
requirement of mere foreseeability of harm which could be limited by policy
considerations.

The Privy Council felt that it was never intended that policy should play such
an important role except in very rare cases. In future, therefore, the Anns test was
not regarded as in all circumstances a suitable guide to the existence of a duty of a
care, rather emphasis should be placed on whether there were such close and direct
relations between the parties that duty of care arose.

In present case the Privy Council found that it was reasonably foreseeable by the
Commissioner that harm could occur if an uncreditworthy company were allowed to
remain on the registar. However, mere foreseeability of harm did not create a duty of care,
and as there was no special relationship analogous to either the Dorser Yacht Co case or
Heredly Byrue & Co Ltd v Heller and Partners Ltd [1964] AC 465 recovery by the
plaintiffs was not allowed, and the appeal dismissed.

Conclusion

The Privy Council have, therefore, re-asserted the importance of a special
relationship between plaintiff and defendant as indicated by Lord Atkin. This
change in attitude may well have been prompted by the milestone decisions in
McLoughlin v O’Brian and Jurnior Books. In fact the latter decision had already
been limited by Murihead v Industrial Tank Specialties [1985] 3 All ER 105 which
emphasized the need for a very close relationship between the parties before
recovery for economic loss could be allowed.

In cases of nervous shock reasonable foreseeability still seems to be important
test as confirmed in Attia v British Gas plc [1978] NLJ Rep 661, but this could
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well change in the near future as the neighbourhood principle is reasserted, and the
role of policy is limited to exceptional areas.

New Law Journal

6. Match the English terms on the left to its Russion equivalents on the right.

| 1. negligence A

MaTepHAIBHBIHA yIepO UMYIIECTBY, IPH-
YHHEHHBIH MPpaBOHAPYIICHHEM

| 2. injure B

OTKJIOHHUTB Xa100y WITH aneJUIAIUIo Ha
IPUTOBODP HUKECTOSI-
IIETO cyna

[3. | plantfr C

Pa3sHOBUIHOCTE HEOCTOPOXK-
HOM BHHBI, PECTYNHAS HEOPEKHOCTD

4. damage D

CTOpOHA IPaskIAHCKOTO MpoIiecca, KOTo-
PO# IpHUHAUIEXUT HHUIIHATHBA obpariie-
HUSI C HCKOM B CY/JI, HCTeI]

5. liable E

JIHIO, KOTOPOEC IOPHAHYCCKH QODKHO O~
HECTH OTBCTCTBEHHOCTH

6. opinion F

CTOPOHBI MPAXITAHCKOTO WIIK YTOJIOBHOIO
npouecca

7. claim G

YOBITKY; JIeHEXKHAS KOMITCHCALIWS, MOJ1Ie-
KaIas BEIILIATE OTBETYMKOM HCTILY IO pe-
IICHHIO Cy/ia

8. dismiss an appeal H NPUYHHHTH Bpel
9. damages I TpeOOBaHue, NPETEH3Us
10. | parties J MHEHHe, kak popma pemenus CynebHoro

komuteTa [lanatsl JIOPAOB

7. Fill in the tables below, finding the equvalents of the Russion words in bold

type in the text above.

VERB NOUN

NpeBUIETh (MPUUHHEHKE) Bpena foresee
NPUMEHHThb IIPHHIMI, TECT principle, test
NPHYNHUTD yuiepo damage
OTKIJIOHHUTb JIOBOJI reject
OrPAHMYHUTH O00S3aHHOCTD a duty
OTKJIOHHTD aNeIUBIHOHHYIO XaIo0y an apeal
TIOHECTH yIlepo suffer

CTaHOBUTH 0OSI3aHHOCTD a duty
NOBJIEYb YOBITKH give rise
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GLOSSARY

accused

MPHUBJICYECHHBIA K YTOIOBHON OTBETCTBEHHOCTH B KaYECTBE
00BUHIIEMOTO

Act of Parliament

MapiaMEHTCKHH aKT, 3aKOHOIPOCKT, PHHSTHIN Manaroi 00-
IIFH ¥ TOJTYYMBIIHI KOPOJIEBCKYIO CAHKIIMIO

action

HCKOBOE TpebOBaHue, MoJyIe)Kalllee 3alUTe B Cyie

ad hoc committee

KOMHUTET KaOHHETa MUHHCTPOB, CO3/TAHHBIIN Ha OMPEACIICH-
HOE BpeMs JUTsI peIliCHHs KAKHX-THO0 KOHKPETHBIX 3334,

administration OTIIpaBJICHUE NPABOCYIHs; IPUMEHEHHE TPAaBOBOIl HOPMBI
agreement MPOCTOE COTJIAIICHHE B OTIMYHE OT JOTOBOPA
Anglo-Saxon law MpaBoO aHIJIOCAKCOHCKOTo neproaa 1o 1066 roma
assumpsit YCTHBIH JI0TOBOP, KOTOPBIH 110 HOpMaM OOIIEro npasa He

TpeOyeT MUCHbMEHHOH HopMBI

bring an action

MPEABIBUTH NCKOBBIC TPEOOBaHUS (B TPaXKIaHCKOM IPO-
1iecce); Bo30yAnTh €m0 (B yroJOBHOM Npoliecce)

assistent recorder

HOMOIIHUK CYAbU-PUKOpIEpa

assizes

UCm. acCH3bl, BbIE3[IHbIE CECCUH CYJa NPUCSIKHBIX (cO3bi-
BANUCH 8 KANCOOM epaghcmee He MeHee mpéx pas 8 200)

authority BJIACTh, OPTaHEl BIACTH; MOTHOMOYHS

Bar the COCTaB CYyJ1a; CyJIbH

bargain IPaXIAHCKO-IIPaBOBasl CAENKa

barrister 6appucrep, cyAeOHBIH afBOKAT, HIMEIOIIMI TIPABO Mpe/I-
CTaBJIATH KIIMEHTA B BBICOKHUX CY/1aX

Bench, the npodeccHOHaNIbHAsE KOPIIOPAIUS a/IBOKaTOB-0appHCTEPOB

bench 1) ckambs1, MECTO Cy/bH B 3aj1€ CyJa
2) cocTaB cyJa Wid apOuTpaXxa, Cyibu

beneficiary 6eHedunManT, IMLO, B HHTEpecaX KOTOPOTro ASHCTBYeT

YIPaBIAOIIUH JOBEpUTETIbHON COOCTBEHHOCTBIO

binding precedent

o0s3aTeILHbIC NPEUCACHTEI, KOTOPHIE CO31al0TCA TOJIBKO pe-
HICHHUAMH U IIPUTOBOPAMH, HCXOAAIIMMHU OT BBICOKHX CYy10B

books of authority

JOKTPUHAJIIBHBIC TPYAbl, HANMUCAHHLIC U3BECTHBIMHA aHI-
JIUHCKUMH CyAbsMH; U3JIOKCHHBIC B HUX Cyﬂ€6HBIC peuie-
HHS MOTYT CIIYKHUTh yGGIII/ITeJIBHLIMI/I npeneacHTaMu

Cabinet, the

KaOHMHET, pyKOBO/SIIAs TPYIIa MUHHCTPOB MPaBUTEIbCT-
Ba Coeaunennoro Koposescrsa (okoi0 20 uenosek)

canon law KaHOHHMYECKOe IpaBo, obIliee ISl BCero XpUCTHAHCTBA
case Kazyc, cyaeOHOe JeJI0 WITH €r0 MaTepHaIbl
case law IpeLeIcHTHOE NIPaBo, YaCTh aHIVIMHCKOrO [IpaBa, KOTOPoe

cpopMHPOBAIOCH B pe3ynbTaTe CyNeOHbBIX NPELEeICHTOB, B
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B e R e

OTJIMYHE OT TOH YacTH IpaBa, KoTopoe obpasyercs 1o-
CpEeICTBOM 3aKOHOAATENBHOH paboThl IapJaMeHTa

Chancellor (L.C.) | nopa-xaHiyiep — BeICIIEE CIyXkeOHOE JOIKHOCTHOE JIUIO
cynacOHOM CHCTeMBI AHTINY, Ha3HAYAET MUPOBBIX CyAeH,
SIBIISIETCS TJIABHBIM COBETHHKOM ITPABHTENIBCTBA 110 I0PH-
JMYECKHM BOIIpPOCaM

circuit CyAeOHBIH OKpYT; BbIE3/IHAs cyAeOHas ceccusl

civil law KOHTHHEHTANbHOE (eBpOIEICcKOe) MpaBo; NPaBOBEIE CHC-
TEMBI CTPaH POMaHO-TePMAHCKOM TIPAaBOBOM CEMBH; TPaX-
JTAHCKOE NPABO

commit COBEPIIHUTH YTO-THOO MPOTHBONPABHOE, AaMOPAIBHOE, HE-
JIOCTOHHOE

common CpPE/CTBO MPaBa CIPaBEATHBOCTH, CyIeOHBIH MpUKa3

injunction KaHIUIEPCKOTO Cy/ia, 3anpeniaBiinil HCTIONHEHNe PEIICHS

cyja obIiero npasa

common law

TIPaBOBHIE CHCTEMbI OOJIBITHHCTBA aHIJIOSA3BIYHBIX CTPaH,
aHTJIOCAKCOHCKOE MPaBo; ucm. o0lIee IpaBo, aHTIIHICKOe
MPaBo; COBOKYITHOCTh HOPM, CTaHAAPTOB U TIPHHIUIIOB,
BBIPACOTAHHBIX KOPOJIEBCKHMH CYaMH, HOPMBI 001Iero
mpaBa B OTIMYHE OT HOPM TMPaBa CIPaBEIITHBOCTH

Commonwealth, 00BeTMHEHNE TOCYJaPCTB — OBIBIIMX JOMHUHHOHOB, IIPH-

the 3HAOLIMX [T1aBOH rocyJapcTBa aHIIMMHCKYIO KOPOJIEBY U
PsiAa MHBIX CTPaH ¢ pa3HBIMHU (opMaMu NpaBJICHUS,
VMEIOIHNX COOCTBEHHOTO IM1aBy TOCYAApCTBa

constitutional KOHCTUTYIIMOHHBIA 00bIYai

convention

contempt of the
court

HpOSBIICHHE HEYBAXCHUS K CYAy B BHJE ONPEIEICHHOrO
MIOBEAEHUS B 3aJle CyZa, 3a ero NpeneIaMu, HesIBKU B Y1
0e3 HeYBAKUTCIBHOM NPHYMHEL, SBISIETCS CEPHE3HBIM
NIPaBOHAPYILICHHEM U HAKa3bIBACTCS B YTOJIOBHOM H IPax-
JAHCKO-TIIPABOBOM MOPSIIKE

contract

JIOTOBOD, CIeJIKa, KOHTPAKT Kak 06s13aTeNbCTBEHHOE CO-
TJIalIeHHe ABYX WK GoJiee CTOPOH, HOPOXKIAIOIIEE HX
npaBa ¥ 0093aHHOCTH, 3aKII0YEHIE KOTOPOro obecnequ-
BAaCTCA B CIIy4ae ero HapyIIeHHs] OMHOH U3 CTOPOH NPUHY- .
JUTENBHBIM UCIIOHEHUEM uepes cyAeOHyI0 poLelypy U
pelleHue cyaa

contract under
seal

«JIOTOBOP HOJ IeYaThIo», KOTOPHIH B KAa4eCTBE YHHUBEP-
CaJIbHOT'O PEKBU3NTA COACPIKUT BCTPEUHOE MPEICTABICHUE

County Court

cya rpadcTBa, HU3KUH Cy[ ITO TPAXKJAHCKUM JIeaM, pac-
‘cMaTpuBatoIuii nena ¢ HeGOIBINO CyMMON HCKa
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Court of Appeal

BTOpasi MHCTaHLMA B paMKax BepxoBHOro cyja; BKIIOYaeT
J1Ba OT/eneHns (YTOJIOBHOE U TPaXIaHCKOE)

Court of Kannnepckoe otaenenne Beicokoro cyna npaBocyaus;
Chancery paccMaTpHuBacT rpaxxaaHcKue aena; ucm. Kanmmepckuit
= Chancery Cy[, Cyn opA-KaHiyepa (BepxoBuHbli cyn Bennkoopura-
Division Hun 1o 1873 roma)

covenant 00513aTETHCTBO, BBITEKAIOLIEE U3 JOTOBOPA

Crown Court

BBICOKHI CY/I, paCCMaTpHUBAKOIIUI JIeTa M0 OOBHHCHUIO B
COBEPILECHUN BCEX NPECTYIUIEHUH 3a UCKIIOYEHUEM MEII-
KOYTOJIOBHBIX

damage MaTepuaibHEIN yiiepd UMylLIecTBY, IPUUUHEHHBIN IpaBo-
HapylLIEHHEM

damages YOBITKH, KJIFOYEBOE MOHSITHE aHIIMHCKOTO JIEIUKTHOT'O
npaBa

defendant OTBETUHK (CTOPOHA B IpOLIECCE)

disenfranchise JUIIATh NPaBa, IPUBHIICTUN WK UMMYHUTETA

distinguish OTKJIOHEHHE CYJOM IpeleeHTa Ha TOM OCHOBaHUH, YTO
HpeABSIBICHHBII €My IPEICACHT HE B TIOJTHOH MEpE OTBE-
yaeT (PaKTUIECKUM 0OCTOATENECTBAM PACCMAaTPHBAEMOTO
Jena

Doomsday Book ucm. «Kuura cyndoro qas» (1086 r.), kanactpoBasi KHHra

— 3¢MeJIbHas ONIUCh AHTIIMY, CITy>KHJIa OCHOBOM U1 cOopa
HaJIOTOBBIX TJIATEXEH B Ka3HY

either offence

NPECTYIUIEHHUEC, IPECIIEAYEMOEC KaK 11O 06BI/IHI/ITCHLHOMy
AKTY, TAK 1 B CYMMApHOM HOPSIAKE

ejectment action

HCK «00 OTHATHH IO CYIy» HE3aKOHHO yJepPIKUBAEMOI
apeHIOBAHHOM 3eMIU

enforceability MPUHYAUTEIBHOCTD (OJHO U3 YCIOBHH, YCTaHOBICHHBIX
3aKOHOAATENBCTBOM, KOTOPBIM JOJDKEH OTBEYATh JJOTOBOP,
4TOOBI NPHOOPECTH CHITY 3aKOHA)

equitable CpeJICTBa NpaBa CIPaBeATHBOCTH

remedies

equity ucm. TIPaBo CIIPaBEAIHBOCTH, OTPACIIb AHTTTHHCKOTO Ipa-
Ba, BO3HHUKINAA B JOHOJHEHHE K 00IIEMY IpaBy C LENBIO
€ro KOPPEeKTHPOBKH; Bcs 001acTh npasa, KOTopas He 0T-
HOCHTCS K o01IEMY TIpaBy

evidence JIOKa3aTeJIbCTBA, IPEICTABICHHBIC B CYJ IO TPaKIaHCKO-

MY UM YTONOBHOMY Jieny

first instance
jurisdiction

neppas HHCTAaHIUS B paMkax BepxoBHoro cyna (1o yro-
JIOBHBIM jaenaM — the Crown Court , IO TPOKIAHCKUM Jie-
nam — the High Court of Justice)
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forfeiture KOH(HCKaIus1, KOHPHCKOBAHHAs Belllb

government dopMa rpaBieHus; YIpaBICcHUE; IPABUTEILCTBO

High Court of BBICOKHH CyJI, KaK MPaBIUIO, paCCMaTPUBAIOILMIL fiena ¢
Justice KpYTHOH CyMMOH UCKa

Home Secretary

MuHHCTP BHYTpEHHUX fen BenmukoGpuranun

House of Lords

BEPXHAA HGBH60pHa${ majarta napjiaMeHTa 1 OTHOBPECMCH~
HO BBICIIIAA anICIIIANMOHHAad HHCTaHIUA

indictable offence

TIPECTYIUICHHUC, MPECIICAYCMOC 110 OOBHHHUTEITLHOMY aKT
3

infringe

HapyllaTh YpU-IHOO0 NpaBa

injunction

pelleHne Cy/ia, IPHHIMAaeMOe Ha OCHOBE HOPM IIpaBa crpa-
BEJUTMBOCTY; TIPECTaBIIsieT co00H cyneOHbIi 3anper (opaep),
00S13BIBAIOIIMH JTUIIO WIIHM OPTaH NMPEKpaTUTh T€ WM UHBIE
JICHCTBUSA, BO3JEPAKATHCS OT COBEPIICHUS ICHCTBUI WU 3a-
IPET HA COBEPILCHHE ONPEACICHHBIX NCHCTBHI

inn of court

«cynebHas TUpAHS» 0OPOBONIbHAS acconuanys 6appu-
CTEpOB, KOTOpast JOIIycKaeT cy1eOHOro agBoKaTa K Ipo-
(heccuoHaNbHOU AEATENHHOCTH; B CBOEH NeATeIbHOCTH
PYKOBOJCTBYIOTCS YCTABOM, CIIOXKHBIIUMHCS TPAAUIHAME
Y NPUHIMIAMH CaMOYTIPaBICHUS

institute yCTaHaBIIMBATh, YUPEXKIATh; BO30YKaaTh (CynebHoe aeno)

intestate yMepLIMi 0e3 3aBelaHus

intestate HacIeAOBaHKE MPU OTCYTCTBHH 3aBEIAHU

succession

judiciary cynebHas cucteMa; cyneOHas BIacTh; Cy/IbH, CyIeHCKUil
KOpIIyc

jurisdiction IOPHCIUKIIUS; TIOACYTHOCTD; CyAeOHas PaKTHKa; Cye0-
HBII OKpYT; TEPPHTOPHS MOABEAOMCTBEHHOCTH; chepa
MTOJTHOMOYHH, KOMIIETEHITHS

jury IPUCSDKHBIE 3aCEHATEIH B CYJE, B KOMIETEHIMIO KOTOPBIX
BXOJUT PEIICHHE BOMPOCa O BUHOBHOCTH MJIM HEBUHOBHO-
CTH OOBHHAEMOTO B COBEPIICHUH NPECTYILICHUA MO YTO-
JIOBHOMY JI€ITy, OTIPEJIENIEHIE TOr0, KTO BRIUTPa JAETIO TI0
TPaXXITaHCKOMY HCKY

justice MIPABOCYINE, FOCTHIIMSI; CIPABEUIMBOCTh

law 0003HaUYEHHE B COBPEMCHHOM aHTJIHMIICKOM 53BIKE TEP-
MHHOB «IIPaBO» U «3aKOH»; B 3HAUCHUH IIpaBa KaK CHC-
TeMbI 00N1e00A3aTeNLHBIX HOPM “a law”’, B 3HAUCHUH
MpaBa, OTOX/ICCTBIIAEMOTO C 3aKOHOJIATEIBCTBOM
“the laws”

Law Lords | CyneOHbIe JIOP/BL, JTOPABI-CYABH (JOPI-KaHIIIEep, JKC-

JOpA-KaHIIEPHL, JCBATH JJOPAOB-CyIeH 1O ame/usuusM, a
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TaKXKe I3phl, Ha3HAYaBLIKECS B pa3HOE BpeMs Ul pac-
CMOTpeHHs aneuIAIMH B ajlaTe JIOPAOB)

law report

MEPUOUYECKHE H3/IaHNA, B KOTOPBIX IyOIHKYIOTCS pas3-
peleHHbIe BLICOKMMHU CyJIaMH Jiejla H HOBOE 3aKOHOJa-
TEJbCTBO

leading case

00s13aTebHbIE NPELCIEHTH, KOTOPbIE CO3al0TCs TOJIBKO
PEHICHUAMH, UCXOAALIUMH OT BBICOKHX CYJOB, TO €CTh
BepxoBHOTO Cy/ia ¥ [1aJIaThl JIOPAOB

leapfrog «mpotietypa obxozna» — obpallieHue B manary JIOpJIOB, MU-

procedure HYsl BTOPYIO M/WIIH IEPBYIO aleJUIAIIMOHHYK HHCTaHIIMH

legal HMEIOIIUH OTHOILEHHUE K 00IIEMY TIpaBy; IOPUANYECKUH,
MPaBOBOH; 3aKOHHBIH

legal rule HOpMa TpaBa, MPEACTaBIAIoNas co00H MOIOKEHHS, KOTO-
phie OepyTcsa U3 OCHOBHOM YaCTH peIIeHUH, BHIHECEHHBIX
BBICOKMMH CYZaMH AHIIMU

liable JIMIIO, KOTOPOE 00sI3aHO MMOHECTH OTBETCTBEHHOCTh U BO3-
MECTHTh IPUYHHEHHBIH Bpel

life peer MO’KU3HEHHBIN 3P — JIMIO, OIYYHBIIECE TUTYJ OapoHa,
JIAfOIIKH IPaBO ObITh YWICHOM MaNaThl TOPAOB

litigant CTOpOHA, YYaCTBYIOIIasl B IPakJaHCKOM IIPOIECCe, «Ts-
KYLHHCSD

libel KJIeBeTa B MMChbMEHHOH dopme

litigation rpa)IaHCKUH Mmpolece

Lord Chief Justice | nopa-rnaBHbli Cyabs ANE/UILMOHHOIO CYa

Lord Justice (L.J.) | cyaps ANEUIAIMOHHOrO Cyia

Lords of Appeal Ha3HA4yaeMbIH WieH NajaThl IOPAOB OPA-CYAbS IO pac-

in CMOTPEHHIO aNeUIALHUI

Ordinary

lower court

HIKECTOSIIHUN Cy/, MHCTAHIIM, KOTOPas IEPBOHAYAIIBHO
paccMaTpUBAeT JIeJI0 MO CYIIECTBY

Magistrates’ CyIl MaruiCTPaTOB, HUXKECTOSILHUI Cy.l IO paCCMOTPEHHUIO

Court MAaJIO3HAYUTENbHBIX YTOJIOBHBIX MPABOHAPYIICHUH, TTpe-
ClielyeMbIX B MOPAAKE CYMMapHOTO CyAONPOU3BOJICTBA, a
TaKXKe HEKOTOPBIX TPaXJAaHCKHX Jel

manor HCT. MaHOP, KPYITHOE 3€MENBHOE BJaJICHHE, TIOMECTHE,
T10KaJIOBAHHOE Baccally CI03€pEHOM

Master of the HayaJIbHUK CY/IeOHBIX apXHUBOB — TUTYJI IJ1aBbl I'ocymapct-

Rolls BEHHOr'0 apXMBa, KOTOPHIH OJIHOBPEMEHHO SIBJISICTCS TIPEII-
cejlarenieM ANeUIIHOHHOTO Cy/1a, M0 CTAPIIHHCTBY
JOKHOCTEH CIEAYeT 3a NOPAOM-TIHABHBIM CYABLH

nation CTpaHa B 3HAUYCHHUHU «TOCYAAapPCTBO»

76




national rocynapcreennsiit (B CIIIA — denepanbHEIif), B HA3BaHUU
OpTraHoB NMapTHH, OOIIECTBEHHBIX OpraHu3alui, HX (popy-
MOB — HAUIMOHAJILHBIH

negligence Pa3HOBUAHOCTH HEOCTOPOXHOH BUHBI, IOHUMAEMOH Kak

MOBEICHNE, KOTOPOE HE COOTBETCTBYET HEKOEMy CTaHzap-
Ty 3IpPaBOTO CMBICIA, OCTOPOKHOCTH U IIPEIyCMOTPH-
TENILHOCTH, KOTOPBIE OXKUIAIOTCS MPU JAaHHBIX 00CTOs-
TEJILCTBAX OT BCAKOT'O Pa3yMHOTO U COLUANBHO
OTBETCTBEHHOTO YeJIOBEKA

obiter dicta

Jam. «IOIYTHO CKAa3aHHOE»; BTOPOI 3JIEMEHT NPELEICHTa,
COZieprKalyii 3aMeUaHus Cy/a 1o BOMpOcaM, KOTOphIE He-
MOCPEACTBEHHO HE BXOJUIT B IIPE/IMET CYJIeOHOTO peIeHHs

offence MPOCTYIIOK WX IPAaBOHApyLIeHNe

offence triable IIPOCTYIIOK WM YIOJIOBHOC IIPaBOHAPYIIEHUE, IPECIIeAye-

summarily MO€ B TIOPsIJIKE CyMMAapHOTO CyIOTIpON3BoACTBa (0e3 yua-
CTHSI TIPUCSHKHBIX )

omniocompetence | o6ragaHue BceoObEMITIOIUMH NOTHOMOYHIMHI

opinion pellIeHIe TanaThl JOPIOB B (hopMe «MHEHHSI», KOTOPOE
HaIPABJISICTCS] B COOTBETCTRYIOMIMMA CYJT /ISl BEIHECEHUS
HaJIekKAINIETo Cy1e0HOTr0 PEICHUS B COOTBETCTBHHY C
9THUM MHEHHEM

Parliament MapJIaMeHT, BBICIIHNI opraH 3akoHoAarenbHoi Biaactu Co-
enunerHoro KoposescTBa; OPUIMYECKH COCTOUT U3 MO- _
Hapxa, Tanathl JOPJIOB U NajJaThl OOIIWH

persuasive yOeIUTEeNBHBIN MpeleieHT — cyacOHOoe pelreHne, KoTopoe

precedent CyIbl HE MOTYT HE MPUHUMATh BO BHUMAHHE, HO CIIE0-
BaTh EMY He 0053aHBI

petition MMICBMEHHOE 3aj4BJICHHUE, ITOJaBacMOE B Cy/ IPaBa crpa-
BEJUTMBOCTH, B OTIIMYHE OT UCKa, C KOTOPHIM 00paIarTcs
B cyz oluiero mpasa

plaintiff ucTel (CToOpoHa rPaXIaHCKOTO mporecca)

plea 3asBJICHHE JIUIIA, IPUBIEKAEMOT0 K Cy1eOHON OTBETCT-
BCHHOCTH

plead before BBICTYIIATh B BEICOKOM CY/JIE€ B KaU€CTBE aJIBOKATa

the court .

precedent CyNleOHBII NPENeaeHT, OUH 13 OCHOBHBIX HApSIY € 3aK0-
HOM HCTOYHHKOB aHTIIHICKOrO Mpaga, COCTOSIIIUI 13 pe-
IICHUH, IPUHUMAEMBIX 110 KOHKPETHBIM YTOJIOBHBIM H
TPAXKAAHCKHUM JeslaM

prerogative HCKIIIOYMTEIBHOE PABO
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Privy Council

Cynebubiit komuTeT TalfHOro COBETA, pacCMaTPUBAIOIIHIA
XKaJo0bl Ha pelIeHHs BEPXOBHBIX CyJIOB — CTPaH-4JICHOB
CogpysxecTBa

pronouncement OIJIallICHHNE PEIICHHUS WM MIPUT0BOpa CyJa; 3aKIII0UeHHE,
‘ MHEHWE, BEIpRXXEHHOE CY/IbEH B CyACOHOM PELICHNH HIH

IPUTOBOpE

property BCE JIBIOKUMOE UMYILECTBY, KOTOPOE NPHHAIIICKHUT JaH-
HOMY JTHILY

proviso YCIIOBHE, KITay3yJla, OTOBOpKa (4acTh CTAaThU, HAUHHALO-
m1asicsi CIOBOM “provided”)

puisne judge PAA0BOH cyabs, uieH Bricokoro cyaa npaBocyaus B OT-
JHYHE OT JIOp/a-KaHIyIepa, JIopAa-rJIaBHOro CyJbH U Ha-
JaJIbHUKA CYICOHBIX apXUBOB

queen 1) xoposeBa — HaCJICACTBEHHBI TUTY KEHIUHBI MOHAP-

Xa; riaBa rocynapcrsa n ConpyKecTBa; CUUTAeTCs Bep-
XOBHBIM HOCHUTENEM HUCIIOIHUTEIBHOHN BIACTH, IJIaBOH Cy-
JeOHOI CHCTEMBI, TIABHOKOMAHIYFOIIUM BOOPY)KCHHBIMH
CUJIaMH, CBETCKHM TJIaBOM aHTJIMKAHCKOM LIEPKBHU; AMEET
($OpMaTbHO-KOHCTUTYIIMOHHOE TIPABO CO3BIBATH MapJia-
MEHT Ha CECCHH, PaCIyCKaTh TajlaTy OOIIHH, CAHKIIHOHH-
PpOBaTh 3aKOHOIPOEKTHI, MPUHSATHIEC HAPIAMEHTOM

2) (the Queen) npaesias xopoiesa Enuzasera 11

Queen’s Bench

1) ucm. Cyn xoponeBckoii ckambi (cymectBoBai 1o 1873
roja)

2) = Queen’s Bench Division — OTneneHne KOpOIeBCKOMH
CKaMbH BBICOKOTO cysia npaBoCcyaus

Queen’s Counsel

QO

KOPOJIEBCKHH a/IBOKAT — BBICILIEE JJBOKATCKOE 3BaHHUE,
IPUCBAaKUBACTCs 110 pEKOMEHIALUU JIOpA-KaHIyIepa KOpo-
JIEBCKOHM IpaMOTO; BRICTYIAeT HA CyA¢ PaHbIIE APYTHX
aJIBOKaTOB; CyZbH, KaK MPaBUJIO, HA3HAYAKOTCS U3 YHCIIa
KOpOJIEBCKUX aJIBOKATOB

quash a conviction

OTMEHATH NPUTOBOP HAKECTOALICTO Cyaa

ratio decidendi

Jam. «000CHOBAHHOE PECIICHUE»; ONUH U3 IBYX JJIEMCHTOB
MIPELEACHTa, U3JIaraloiinii HopMy TpaBa, Ha OCHOBaHUH
KOTOpOM pa3pelieHo JaHHOE JI€0, CYITHOCTh pEeIIeHUs!

recorder PHKOpPAED, TOPOACKOH MUPOBOM CY/bs U Cy/Ibsl IO yTO-
JIOBHBIM JIeaM; IpeaceaarTenbcTByeT Ha ceccusax Cyna
KOPOHBI; B IEpephIBaX MEXIy CECCUAMH BBICTYIIAET B Ka-
YecTBE aJBOKATa

remedy CPE/CTBO Cy1eOHOM 3aIUThI

reverse a decision

OTKJIOHCHHE PEIICHUS HUYKECTOSIIETO CyAa B aneIUIsIIH-
OHHOM WHCTaHLHHU
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rule of law (hyHIaMEHTaIIbHBII KOHCTHTYIIMOHHBII IPHHIIUII BEPXO-
BEHCTBA MpaBa

rules of precedent | npaBuna cyncOHOIo IpeLEeHTa — ONIPEICICHHAA CHCTEMA
MpaBWiI ¥ TpeOOBaHUH, KOTOPBIM CYbU TOTDKHBI CIICN0-
BaTh TaK )K€ HEYKOCHUTENBHO, KaK M 3aKOHY

ruling peLIeHuE Cy1a [10 BOIIPOCcaM IpaBa; MOJIOKEHHUE NpaBa,
c(OpPMYJIHPOBAHHOE B PELICHHH Cy/ia

security 0e30I1aCHOCTD; TMYHAS HEIPUKOCHOBEHHOCTh

sentencing ocobas cTaaust yroJOBHOTO MPOIEcca, BO BpeMsi KOTOPOit

(moce BeIHECEHHSI BEPAUKTA ITPUCAKHBIX O BHHOBHOCTH
MOJICY JUMOT0) COOMPAIOTCS U HCCTEAYIOTCS (PaKThI, Xa-
PaKTEpHU3YIOIIHE ero JMYHOCTh

settler of the trust | nuio, yupexkaaromiee TpacT

sheriff ucm. JOMKHOCTHOE AULO, IPEJCTABUTEITH KOPOJICBCKOM
BIACTH B rpad)CTBE; MIPEACTaBUTENb IPABUTEIHCTBA B
rpa¢cTBe, BHIUIONHIET IIPEUMYILECTBCHHO aIMUHUCTPA-
TUBHbIE (PYHKIMH, HA3HAYAETCsl KOPOJICBOH Ha TOJ

shire courts cyZp! rpadcTB, OCYLIECTBISBIIHE IIPABOCY/IHE IO BOZHHUK-
HOBEHHMs OOIIEro aHTIMHCKOTO MpaBa Ha OCHOBE MECTHBIX
o0bIyacB

soil one’s hands MaKCHMa IPaBa CIIPABEAITUBOCTH, KOTOPAsi COCTOUT B TOM,

YTO TOT, KTO MILET NPaBOCY/AUS B Cy/I¢ paBa CHpaBe In-
BOCTH, CaM JIOMDKEH OBITh Ge3yIpeueH, KMMETh YUCThIE
PYKH»

solicitor COJIUCUTOP, NMIPEACTABUTEND IOPUANYECKON MPpOodeccHH,
KOTOPBIH penacT JeNI0 KIHEHTa B TOCyIeOHOM MOpSIKE,
MPEJCTABIACT €r0 HHTEPECH B HU3KUX CYAaX, FOTOBUT Ma-
TepHakl Jena Juii Gappucrepa

specific BO3JIOKEHUE CYAAOM Ha OTBETYMKA 00A3aHHOCTH HUCIIOJI-
performance HUTH €ro 0043aTeNNbCTBa MEPE]] UCTIIOM B HATYPE; CPEICT-
BO MpaBa CHPaBeUTMBOCTH — MPEANKUCaHNEe 00 HCIIOIHEHHN
00s13aTenIbCTBA B HATYpE

speech BBIpa)KEHHE CBOEH TOUKH 3pECHUS Cy/Ibeil [IPH paccMOTpe-
HUU JieNa B [ajare JOpAoR

standing KOMHTET KaOHMHEeTa MUHHUCTPOB, JISHCTBYIOIUI Ha MOCTO-

committee SITHHOM OCHOBE

stare decisis JIOCIIOBHO «CTOATH HA PEIIEHHOM (J1aT.); IPUHIIUII aHT-
JIHUCKHX CyJOB, JOMONHAIOMMNN JOKTPUHY 00sI3aTENEHOTO
npeneieHTa

statute CTaTyT, aKT HapJaMeHTa, KOTOPhI UMEET BBICIIYIO FOPH-

e
ANYECKYIO CHITy B CDPABHCHUH C IPYTUMHU HOPMATUBHBIMHU
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aKTaMH, U pa3jInyHbIC IIOA3aKOHHBIC aKThl BO UCITOJTHCHHUE
3aKOHa

statute law

CTaTyTHOC IpaBo, MIpaBo, OIPEACICHHOC B CTaTyTax mnap-
JJaMCHTa

subject rpaxIaduH (TepMHUH HOIUTHKO-IPAaBOBOH JIUTEPATYPhl
CTpaH C 3JIEeMEHTaMH MOHApPXHUECKOH (OpPMBbI IpaBJICHNU)

subsidiary JIOYEPHSIA KOMITaHHUs

company

succession HMYIIECTBO, MPEXOAdIIee 0 HACIEeICTBY UMYIIECTBO,
MPEXOAsIICE N0 HACIEACTBY

summon BBI3BIBATH B CYJ| IOBECTKOH

Supreme Court cuctema BepxosHOro cya, B KOTOPYIO BXOAAT BeicokHid

of Judicature ¢y, Cyn kopoHsl, ANICIUBIMOHHBIN Cy L

tenant ApeHIaToOP, BiafesCl 3eMITH, HEIBYKHMOTO MMYIIIECTBA

tenure BUJI PeajIbHOTO NpaBa, UMEIOLIErO CBOUM 00BEKTOM He-
JBHJKUMOCTB; BJIaJICHUE HEABIKHUMOCTHIO, 3eMJICBIIaICHHUC
(MHCTHTYT paBa cIpaBeJIMBOCTH)

terms YCIIOBHA ZOTrOBOpa (TONBKO B )OPME MHOKECTBEHHOTO
yucia)

tier OJIMH U3 YeThIpeXx «IpycoB» Cyaa KOPOHBI, paccMaTpH-
BAIOILMI{ YTOJIOBHBIE J€Na 10 OOBUHEHHUIO B COBEPIICHUU
MPECTYILICHHH B COOTBETCTBHH C OIPEAEIICHHON KaTero-
pueit ot masio3HauuMbIX (Class 4) 10 0co00 THKKHX
(Classl)

tort rpa)K/IaHCKOE IPaBOHAPYLICHHE, IEJUKT; IEJIMKTHOE MPABO

treason M3MEHa KaK KaTeropus NpecTyIIeHMs (YCTapeBIIMi TSPMUH)

trial Cya, cynebHoe pa3dupaTesIbCTBO

trust OCHOBHOM MHCTUTYT IIPaBa CIIPaBe/UIMBOCTH; MIPEAyCMaT-
PHBAET OIpeIeNICHHOE pacwICHEHHE MpaBa cOOCTBEHHOCTH
(1paBOMOYHE PACTIOPSHKEHUSI IPHHAIICIKHUT JOBEPUTEIb-
HOMY COOCTBEHHHKY, a IPaBOMOYHE MOIB30BATHCS HOXO-
JIaMH OT TIepelaBacéMOH COOCTBEHHOCTH — BBITOIOTIOTyYa-
Teno (beHeUuMaHTY)

trustee JIOBEPUTENbHBIN COOCTBEHHHK, YIIPABIAIOMIUN UMYIIECT-
BOM YUpEIMTEINs TpacTa

valid FOPUANYECKH TCHCTBUTEILHBIN (OHO U3 YCIOBHIA, KOTO-
PBIM JIOJDKEH OTBEYaTh JOTOBOP, 4TOOBI MPUOOPECTH CHUITY
3aKOHA)

void OPUINYECKH HeACHCTBUTENbHBIN, HE HMCIOIIHIA CHITBI;
aHHYJIHPOBaTh, ICNIATh HENCHCTBUTEIILHBIM

wrong MIPaBOHAPYIIEHHE, JCIUKT
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3AKAIOYEHME

Kadeapbl HHOCTPAHHBIX #A3bIKOB PoccHiickoll akageMHUIPaBOCYTHS
00 yue6HOM nocodun T.B. AmocoBoii
«AHIJIOCAKCOHCKAS IOPUANYECKAS] TEPMHHOJIOTHD»,
noaroTosJjieHHoM B Bocrouno-Cubupckom pnnnane PAII (r.Upxkyrex)

Ilpeanaraemoe k nevatu yuebHoe nocobue T.B. AMocoBo# « AHIIIOCAKCOHCKAS
OpHIUYCCKas TePMHUHONOTHSA (aHMIIHHCKOE IPaBo)» HMEET HEelbi0 CQOpMHPOBATH
Y CTY[ICHTOB IOPUANYECKUX BY30B HAaBBIKU U YMEHUs, HEOOXOMMMBIE IS YTCHHS U
MepeBo/ia CHEIUANEHON aHINIOSA3BIYHOM JIUTEPATYpPhl, JAaTh HAYAIbLHBIC MPEICTAB-
neHuss 00 OCOOEHHOCTAX AHTIMHCKONW IOPHINYECKOW TEPMUHONOTHU U CHCTCMBI
aHrIuiickoro oOIero npasa B HEeI0M. YKa3aHHOH LeIU TIOTHYECKH COOTBETCTBYET
CTPYKTypa IIOCODH:A, KOTOPOE BKJIIOYAET B ce0s pasaessl 06 HCTOPHH BOSHHKHOBE-
HUSL ¥ Pa3BUTHH OOIIETO MpaBa, KOHCTHTYOUMM BenukoGpurauuu, cymebHON Bia-
CTH, 00IIeM NpaBe M IpaBe CIPaBeUIMBOCTH, JOKTPUHE IPEHEACHTA U Mpele/IeHT-
HOM mpaBe. KakIplii pasfien COACPXKUT yNAYHO MOAOOpaHHBIC, ayTCHTHYHBIE
TEKCTBI, WITIOCTPHPYIONINE €TI0 COACPKAHUE, JIEKCHUECKHA KOMMEHTApUI K TEK-
CTaM M CHCTEMY YNPaKHEHMH Ha 3aKperieHue InpoinenHoro marepuana. Ocobo
XOYeTCS OTMETHTh COCTaBICHHBIE aBTOPOM PasHOOOpasHble YINPaXKHECHHUS, BbIMNOJI-
HEHHE KOTOPBIX IOMOXET CTYJEHTaM IIIy0OiKe OCBOUTH MPOQECCHOHANBHYIO JIEK-
CHKY, CBA3aHHYIO ¢ MX Oyayllell crenuanbHOCThIO. BeckMa yaadHbIMU NpecTaB-
JSIOTCS MIPEATEKCTOBBIE KOMMEHTApUH, PAcKphHIBAOIIME CYTh M COJACpKaHHE
OCHOBHBIX TOHITHH M KaTerOpuH aHTIHIICKOTO INpaBa M CyAeOHOM CHCTEMBI H
BKJIHOYAIOIIME HCTOPHYECKHE KOMMeHTapuu. CilelyeT TakKe OTMETHTH BBICOKYIO
TIIATEIHOCTh, C KOTOPOi BBHINONHEHA JaHHAas padoTa.

VuurelBas ckazaHHOE BhIe, kadenpa MHOCTPAaHHBIX s3b1koB PAIT cumtaet, uro
myOnukarus nocodbust T.B. AMocoBoii ABiIsleTCs MOJIE3HON U CBOSBPEMEHHOM, U PEKO-
MEHJTyeT Moco0He «AHITIOCAKCOHCKAs IOPHINYECKast TSPMUHOIOTHSD K TICUATH.

3akoueHHe YTBEP)KJIEHO Ha 3aceNaHMy KageIpbl MHOCTPAHHBIX SI3BIKOB 26
Mas 2006 r.

3aBeayroutuii kKadexpbl HHOCTPAHHBIX A3BIKOB
KauJ. GUION. H., JOLEHT
BYPIUH JI.C.
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PELIEH3UA

Ha y4yeGHoe nocodue T.B. AmocoBoii
"TepMHHOJIOTHA AHIJIO-CAKCOHCKOM cHCTeMbI mpapa''
«COMMON LAW TERMS (English law)»

[pencraBneHHoe aBTOPOM ydeOHOE mOcoOue SBISET COOOH KIIacCUYECKMH Ba-
puaHT 0a30BOro yueOHUKA M CTYAEHTOB IOPUAMICCKUX BY30B € yrayONeHHBIM
3HAaHMEM aHTJIHHcKoro s3blka Poccuiickoit Pegepanuu MO CHEIUATLHOCTH «
IOpucnpyneHnus».

H3yyeHne puMCKOH WM KOHTHHEHTAIILHOH CHCTEMBI TIpaBa, KOTOpAS TPEBaiH-
pYeT Ha eBpONEHCKOM KOHTHHEHTE, HEe MO3BOICT B MOTHOH Mepe MOHATL Peaauu
coBpeMeHHo# opuandeckoit Meiciu. C 5 mas 1998 rona Ha Tepputopun Poccuii-
ckoit Menepanuy Havyala JelcTBOBaTH EBpOMNEHCKas KOHBEHIMSA O 3ALIUTE IpaB
YyenoBeKa U OCHOBHBIX cBoOox u IIpoTokoinsl kK HeH. Poccuiickas degepanus kak
ydacTHUK KOHBEHIIMM O 3alliiTe NpaB YEIOBEKA U OCHOBHBIX CBOOOJA NPU3HAET
opucauknuio Esponeiickoro Cyaa mo npaBaM 4ejoBeka 00s3aTesbHON IO BOIPO-
cam TonkoBaHus 1 npuMeHenus Kousenumy u IIpoToKoNIOB K Heil B cilydae Tpea-
nojaraemMoro Hapymenus Poccuiickoit deaepanneil MOMOXKEHUH 3THX TOTOBOP-
HBIX aKTOB, KOTJa IMpEAIIoJIaracMoe HapyIIEHHE MMEIO MECTO IOCie BCTYIICHUS
UX B CHIIy B oTHOIIeHUH Poccuiickoit deaepanuu. M3BecTHO, 4TO B CBOCH MPaKTH-
4yeckoii nesirenpHOCTH EBponeiickuit Cyn no npaBaM 4eaoBeKa ONUpacTCa Ha CBOIO
COOCTBEHHYIO TIPAKTHKY (paHee MPUHATHIC PEIICHUS M IOCTAHOBICHMS), a B €r0
COCTaB BXOT CYJIbH — [IPEACTAaBUTENN BCEX CUCTEM Mpasa EBpombl.

OTHOCHUTENBEHO HOBBIM SIBICHHEM B PoccuM ABIAIOTCA U CyIbl NPUCSKHBIX, KO-
TOpBIE HAYHYT JEHCTBOBATh Ha Bcell TeppuTopnu Poccuiickoii @enepaliii TOIBKO
c 1 suBapst 2007 roga. B BenmkoOpuraHuM MHCTHUTYT NPUCSKHBIX 3acenarenci
HMeeT O0oraTyro 1 cBoeo0pa3HyI0 HCTOPHIO, K KOTOPOH CTOUT IPHUCMOTPETHCA.

ITpu o6cTOATENBCTBAX, KOTJA SJEMEHTHI AHIVIO-CAKCOHCKOM CHCTEMEI IIpaBa,
NIpeICTaBICHHBIE B IPOLECCYATLHOM B MaTepHanbHOM npase EBponeiickoro Cyna,
B nocraHoBieHusx Espomneiickoro Cyana mpotuB Poccuiickoit denepanny, cTanu
4aCThIO MPaBOBOU cucTeMbl Poccuu, nzydeHne TEPMUHOIOTHH aHTJIO-CAKCOHCKON
CUCTEMBI IIPaBa JUIsl BBHITYCKHUKOB IOPHANYECKHX BY30B BHUAWTCH aKTYalbHBIM U
HEOOXOIHUMBIM.

IIpencraBieHHas B y4eOHOM MOCOOMH MOCHEAOBATEIBHOCTH M3YyYEHHs MaTe-
pHaia JorudHa, BIBEpEHA U MOHATHA. [lepBas yacTh JaeT obluee MpeACTaBlIeHUe
00 MCTOpHMH CTAaHOBJCHHS AHIJIMHCKOTo rocyaapcTBa U O 3apOKICHHH CBOEOOpas-
HOM MpaBoBO# cucTeMBbl. Bo BTOpoii 4acTH yueOHOTO MOCOOUs CTyACHTaM pas3bsic-
HSIETCS, YTO COOOH Mpe/CTaBIsSeT HeNMcaHas KOHCTUTYLMsl BenukoOpHTaHuy, me-
PEYHCIIAIOTCS OCHOBHBIE HOPMATHBHBIC aKTBI rOCyJapcTBa. B TpeThel uacTu
noco0Ks CTYICHTaM JIaeTCsl Tpe/cTaBlIeHne o cyneOHoit cucreme Benukobpura-
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Huu. YeTBepras 4acTh MOCOOUsS PA3bIACHSAET IMOHATHE OOINEr0 MpaBa, JOMHHU-
PYIOIIETO B CHUCTEME AHTIIO-CAKCOHCKOTO TpaBa. Hakonen, msaras dacTh mocoOus
JaeT odlee MpEACTaBIEHNE O CHCTEME INPEICACHTHOro Tpasa, SBISIONIEH coOoi
METOAOJIOTUIECKYIO OCHOBY JUisl JIEATENHHOCTH CyeOHON cucTeMbl cTpaHbl. I moc-
capHii, JaHHbI B KOHIIE y4eOHOTO mOCOOus, TakKe ABISETCI OYCHb BAXKHBIM €T0
a7eMeHTOM. B HeM mpejacTaBieHbl TOJBKO OCHOBHBIC TEPMUHBI AHTIO-CAKCOHCKOM
CHCTeMBI IIpaBa. B cBs3M ¢ 4eM XOTeNnoCh OBl OXKENaTh aBTOpY Y4eOHOTo mocodus
COCTaBJICHUS OOJIBIIOrO TOJIKOBOI'O CIIOBAps MO aHTJIO-CAKCOHCKOH CHCTeMe IpaBa.
Takoe n3ganue 6pUT0 OBI OYEBHTHO BOCTPEOOBAHO M AKTYAIBHO.

B uemom yuebHoe mnocobme T.B. AmocoBoii "Tepmuuomorus aHrio-
cakcoHckoi cuctemsbl npapa” «COMMON LAW TERMS (English law)» unre-
PECHO, TIONE3HO U akTyanbHo. OHO MOXeT OBITh PEKOMEHOBAHO K ITyONUKaIHH
TIOCJIE HE3HAUUTETLHOH JTOPabOTKH.

JoleHT kadeaprl eRBpoNelicKOro ryMaHUTApHOTO [TpaBa
A.A. 3BEHHH.
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OT3biB

Ha yueOHoe nocobue T.B. AmocoBoii
«Common Law terms (English Law)»

1. Tlpexxae Bcero HeoOXOAMMO YTOIHUTH Ha3BaHHUE mocolus. leno B ToOM, 9TO aHr-
JIMICKOE TIPaBo BKIIIOYACET B CeOs TaKMe MOHITHSA, KaK «IIPELEACHTHOE TIPABO»,
npaBoBele O0pIYaM, YCIOBHOCTH M OOBIKHOBEHHMs, «oOlee MpaBo», «IIpaBo-
CIIPaBEJIMBOCTHY», CTaTYTHOE IPaBO, MEXIYHApOIHBIE aKThl, KAHOHUYECKOE
MpaBo, PUMCKOE TIPaBoO, IOPUAHYECKHE NOKTPHHBI, KOHIENIUH U MpaBuia, a
TaKXKe YCIOBHOE JieneHue o OTpacisiM (YrOIOBHOE, TPaX/IaHCKOe, IPaBo Ji0-
Ka3aTeNbCTBa, TPACTOBOE, NIPABO COOCTBEHHOCTH, KopmopaTuBHoe U T.4.). ITo-
9ToMy OoJee IpaBHIbHBEIM, ¢ MOEH TOUKH 3peHHs, ObUIo OBl Ha3BaHHUE
«English Law» (Aurauiickoe mpaso). 9to Ooinee obiee Ha3BaHUE ONPENLCISIET
00BEKT U IpeAMET HCCIEA0BAHNA TOYHEE.

2. Kpome Toro, B yueOHOM 110COOMHM Aa€TCS TEPMUHONOTHS HE B MOIHOM 0Gbeme
(cMm. mepedens B 11. 1). Heo6xoxumo BO BBEJIGHUH TOUHO ONPEACINUTH IPEAMET
HCCIICIOBAHUsL U COOTBETICTBYIOIIUE €My TepMuHBL Kpome Toro, Hago yka-
3aTh, 0 KAKOM IEpPHOJie MAET Peub — 3aTParuBaroT 1M TePMUHBI CPEIHHE BEKa,
HOBOE BpEMsI WJIH pedb HIET O COBPEMEHHOM IIPaBe.

3. Part 11 «The British Constitution» HyknaeTcs B YTOYHEHHH, T.K. OOIIEU3BECTHO,
4TO0 B AHITIMHM HET KOHCTUTYIMU. [Ipyroe Aeno, 9To NpaBOBe/bl HA3bIBAIOT €€
«KUBOHM KOHCTUTYLIMEI», COCTOsIILEH M3 ABYX JacTeld — IMHCAHOM (KOHCTUTY-
LMOHHBIC aKTpl, HauuHast ¢ Magna Charta Libertatum 1215 roma u nanee) u
HenHcaHO! (KOHCTUTYIIMOHHBIC 00b4an). Ilo3ToMy aHTnMiickas «KuBas KOH-
CTUTYLIHA» HE PacCMaTpUBacTCs B TPyJAax IpaBOBENOB 10 TakuM HaHMEHO-
BaHueMm (cM. Pomanos AJIC. IIpaBoBas cucTeMa AHIIHH).

4. Ha ctp. 10 cnenyer nath OOMICTIPHHEATHIH IEPEBO HA PYCCKOM SI3BIKE ~«MaHOP»
KaK aHTJIMHACKUIA BHJT CPEIHEBEKOBOTO (peojia, €CTh TakKe HMOHSITHE Y HCTOPH-
KOB IIpaBa — «MaHOPHAIBHOE IIPABOY.

5. Ha ctp. 56 B nepeBoje assizes HCOOXOAUMO YKa3aTh H Ha BTOPOE 3HAYCHHUE ITO-
ro cinoBa — «ycraHoBneHuss Kopons», Hanpumep, «KnapeHmoHCKas accuza
Tenpuxa II 1164 roga» u apyrue.

6. Ha ctp. 56 siBnsieTcst He KOPPEKTHBIM BBIPOKEHUE «AHIIIHICKOE MPABO ACIUTCA
Ha ofiee ¥ NpaBo CHpPaBeNIMBOCTH MOAOOHO TOMY, KaKk POMaHO-TepMaHCKasd
CeMbs HA YacTHOE M myOIudHOe». Peub UueT o CoBepineHHO APYyroM OCHOBa-
HUU JIeJICHUs, 9Ty $pa3zy Jiydile yopats.

7. Ha c1p. 39-40 npuBeneHsl yCTapeBLIMe CXeMbl CyIcOHOM CHCTEMBI, K TOMY JXe
HEIIOJIHEIE, B3AThlE, BUIUMO, U3 crpaBogHuKka Kp. Ocakse. Pekomenmyem wuc-
HOJIB30BATh IO BO3MOMKHOCTH CX€Mbl U3 AMCCEPTALMOHHOTO HCCIIEAO0BAHUS
(npunarato).
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8. Ha ctp. 84-85 peus uzuer 0 ABYX dIeMeHTaX Mpele/eHTa, 0 YeM HaJo JaTh KOH-
KpeTHoe yka3aHue B nepeBonax (cM. Pomanoe A.K. IIpaBoBasi cuctema AHr-
uu — ¢, 166).

9. B Oubnmorpaduu ymMecTHO yka3aTh OJHY M3 IMOCIEAHMX paboT 1Mo mMaHHOH
npobnemartuke — 7.8. Bnacosa «IlpeneneHTtHoe mpaBo AHIIIUWY. — ApXaH-
rensek, 2006 r. (ects B 6ubnuorexe PAIT).

[aHHbple 3aMeqaHus AaHBI C TOYKU 3pEeHUs yiydiieHus GopMbl U COAEpKaHUS
yueBHOro Mocodus, KOTOPOe ¢ y4eTOM HEKOTOPOH [0pabOoTKH MOXKET ObITh Ype3-
BBIYaHO MONE3HBIM [UTA CTYAEHTOB W aclUPAHTOB, 00YYAIOMHXCA IO CHElHaNb-
HOCTH «IOPHCHPYICHIUA.

Jouent kadenpr! uCcTopuu npasa M rocynapcrsa PATI,

KaHAMIAT IOPUINYECKUX HAYK
SAPOBAS M.B.
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YYEBHOE IIOCOBHUE

Amocosa T.B.

IOPUANYECKASA TEPMUHOAOTIUA
AHIAOCAKCOHCKOM
CUCTEMbI INMPABA

Y4eOHoe nocobue 1mo aHrIMNHCKOMY SI3BIKY

IMoamucano B newath 27.12.2007 1.
Tupax 300 3x3. Dopmat 60x90 /1.
O6bem 5,5 yer. . L.
Poccuiickas akageMus mpaBocyaus
Mocksa, yi1. HoBouepemymikuHcKkasi, 1. 69A.
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