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¢TBa cnankonaBna). | HaperuTi, BHKOpUCTaHHA xaTeropii “iHosemuuil ese-
MeHT’ He 3[aTHE [IPOJEeMOHCIPYBATH PEajibHOTO 3B 3Ky NPABOBIIHOCHH 3
KOHKDETHHMM [IPABOTIOPANKOM: AIDKE CKIAJBHMKH IHO3EMHOTO. eIeMEHTY,
260 Tak 3BaHUA QakTHIHuil cKIag 1BOTO YTBOPEHHS, 3/aTHI CIPAMOBYBATH
10 NpAaBONOPAAKY (Ul NPaBOINOPAAKIE), HE [I0B’S3aHOTO 3 IAHHMH IPaBo-
BIIHOCHHAME, 110 MOJKE YHEMOKIHBUTH ageKksaTHuil Bubip npaBo3acroco-
BYMX Opravip; mo-ueTsepTe, CKIAAHUKY JOCIIIKYBaHOI KaTeropil HaeKaTs
10 nyOmiunnx | BHYTPIIHIX IPABOBUX YTBOPEHSH, & TOMY iX MOKIANEHHS B
UINTpYHTS BUOODY. NpaBa AJLi Pery IOBAHHA [IPHBATHHX MDKHAPOIHHX Bil-
HOCHH €, NpHHaHMHI, HEJIOTIYHHM,

Orke, 3aCTOCYBaHHS B 3aKOHOAABCTBI KaTeropii “IHO3eMHUN eeMeHT
= IOCHTh YMOBHE ABHINE, HIO-(a) HE OXOIUIOE BCLOrO PI3HOMAHITTA acnex-
TiB MDKHApOZHMX BiZIHOCHH HNPHBATHOIO: XapaKIepy, NPUCTOCOBAHE /s
[pHUB’A3KH NIPAROBIAHOCHH TLILKH 33 JIONOMOI0I0. HOTO eneMeHTy, ITHOpY-
104H peanpHIH 3MICT NPABOBIAHOCHH; (6) Y IEBHMX BAINAAKaX € HABITE 3ail-
BUM IS periaMeHTanii IpaBoBIHOCHH, AKi X04a it MicTATS neif iHo3eMHuil
SIIEMEHT, alle He 1o1pebyIoTh peryiosaniis 3 6oxky MIIpll; (8) He BiaTBO=
Plo€ MIKHADOJHOTO XAPAKIEPY NPHBATHUX BIJHOCHH 1 iX 3B’A3KY 3 NPABO-
HOPANKOM . [HIIOT AepxaBy; (I') 4O TOro XK'y NPOBIIHUX HAYKOBUX pO3po0-
kax 3 murans MIIpIl BukOopHCTaHHS PO3IMIALYBAHOL KATErOPiT B 3aKOHOAaB-
CTBI BU3HAETHCH aHaxpouismMom [ 1, ¢. 45].

3 ypaxyBaHHAM BHKIAAEHOIO MU AiffilTH BUCHOBKY, LIO BUKOPHCTAHHS
B 3akoHi Yxkpainu ‘Tlpo MikHApoHe npusatHe npaso” y.c1. 1 TepMina
“iHo3eMHMI €feMeHT’ K O3HAKH, AKa XapakTepu3ye NpHUBATHONPABOBI Bif:
HOCHHH # BuABIA€ThCA B 04Hil abo eximbKox popmax sk-10: a) xoua O
OIHA CTOPOHA ¥ NPaBOBITHOCHHAX € 1HO3eMHOIO 0coB0I0 abo ocoboro Ges
rpOMangHCTRa; 6) MPaBOBITHOCHHY CTOCYIOTHCH Peti, 110 3HAXOANTRCA T10-
33 MexaMip YKpaiHH; B) TPaBOBIAHOCHHH BHHUKAIOTh, 3MIHIOIOTHCA 200
OpPUOMHAIOTECA 11033 MexkamK Yxpafnn. [10; 2005: — Ne 163, — Cr1. 1], cni
BU3HATH HE BIANOBLIAIOYHMM. CYy4AaCHOMY PO3BHTKY nayxu MIIpIl, nposin-
HMM 33KOHOAABYMM 3000yTKaM. IHO3EMHHX. KpaiH I CTaHy PO3BUTKY. MiKHa-
POJHIX NPUBATHUX. BITHOCHH.. IlepcrnekTHBHEM HAIPAMKOM. HIOAO LBOTO
Tpeba BH3HATH BiIMOBY. BiJl 3aCTCOYBAHHA KaTeropii “inozeMHuIl eflemMenT”;
IO TIO3WTHBHO BIVIMHE Ha Meperisii 0CHOBHUX 3acaf I npuxnumis MIIpll #
NOJHMIEHHS [IPABOBOIO. peryloBaHud B JaHil chiepi.
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VJIK 349.2

JEAKI IMTAHHA CUCTEMM JUKEPEJL
TPYAOBOTO IIPABA YKPAIHH

OpHiero 3 ocobHBOCTEH TPYAOBOrO Npasa YKPaiHU € Pi3HOMAHITHICTD i
BenMKa KITBKICTh Horo ropmamdnux mkepein. lle 3ymoBjgeHo morpebamu
[paKTHYHOTO BHpillEHHs KOMILIEKCHHX 3aBiaHb 110 3abe3neueHHo uimic-
HOTO PEryJIOBAHHA YHCIACHHHMX ITPABOBIJIHOCHH Y NApHHI 3aCTOCYBaHHA
npaui [10, c. 12]. Tpyznosi mpaBoBi HOPMHU Y 3B’A3KY 3 LMM BUDPAXAalOThCA
AK Y MDKH2pOOHO-OPaBOBHUX [OrOBOPAax, yroax, HOPMAaTHBHO-IPABOBHX
aKkTax KOMIETEHTHHX OPraHiB, TaK i B AKTaX COLIaNbHOro NapTHEepPCTBa Ta
NOKAMBHUX akTax. Lle 3HauHOoI MIpOK KOHTPAcTye 3 IHINMMH TATy3SMH
npasa, 30Kpema, KpuMinansHEM [4, ¢. 14] i KpIMIHATBHO-IIPOLECY a/IEHUM
[9, c. 15], me mxepenamy IpaBa BUCTYNAOTh TUIBKA aKTH 3aKOHOJABYOIO
oprasy.

BaratoManiTTa $OpM BEPAXKEHHs IIPABOBHX HOPM YCKIaJHIOE IpOoLec Ix
3acTOCYBaHHA @i peanizanii cyG’exramu TpynoBoro npapa. Sk Hac/liloK —
BAroMe TEOPETHYHE 1 MPAKTHYHe 3HAYEHHs Mae po3no/in (kiacudikauis) ix
Ha BHOA TA IPYIH 32 IEBHUMHU KPHTEPiAMIL

CucTeMHHH aHII3 HOCTIMKEHH [UKEpeN TPYI0BOI0 NIPaBa J1a€ MOMKIIH-
BicTs () wmpiue BinoOGpa3uTH MEXaHi3M BILTHBY HOPM IIPaBa HA BIIHOCHH ¥
cdepi npatt, (6) noBHille BUABATA IOPHINYHI aCIIEKTH B3AEMOI HOPMOT-
BOpLIB, (B) rMNOIIE BCTAHOBHTY BHYTDILUHI 3B°A3KH B CaMOMY HODMaTHB-
HOMY MacuBi, (I') 3p03yMITH B3a€MO3aNekKHICTh MK NPaBOBUMY peaiiaMy i
OTOYYIOUHMH COLUANEHIMHE SBHILAMHE, TPOLECAMH, Ha AKI BOHH BIIHBAIOTD.

BinnogizaHo no metoposiorii 3aransyoi Teopii cuctem B.M. Canosceko-
ro “Koxne sBduie — (isHuHe, ... COLianpHe — POSIVIANAETHCA AK Oliblu-
MPUTI AEAANHA cucTeMa YV 2R 92KV 2 TTUM T CHOTEMOR NOIVMIIOTH TTIERHY



a Ijl.ESBiZIHiCTb BJIACTHBOCTEH CUCTEMH [0 CYMHM BIACTHBOCTEH enemMesTi
1010 CKIIANAI0Th, 6) 3a/1eKHICTH KOKHOTO eJieMeHTa CHCTeMH Bifl HOro Mic
q, (byﬂxu}ﬁ YCepeNpHi LIJIOro; B) CIPYKTYPOBAHICTh (CHCTEMa MOkKe BYT
nHcaHa THIBKM Hepes:- 11 CTPYKTYPY); T') B3aEMO3a/ekKHICTE CHCTEMU i1 ¢
EOOBHING, Y. FKOMY CHCTEMA BIAITpae NPOBiAHY poib; 1) iepapXivHiCT, fk
PHITYCKag, IO KOKHA CHCTEMA € IIACHCTEMOIO | CKIAMAETHCA 3 TiIcHcTen

Cucrema € IMAHEHTHOIO PHCOIO MaiKe BCiX siBuLY 06 €KTHBHOTO ¢BITY
le oOmunae ue i npaso, ske, Ha aymky B.K. Babaega, € noriunoio cucrte
o10: [l ¢ 5-17].

3Baxaoun Ha Te, O CHCTeMa JbKepesl TPYOBOTO [pasa € YacTHHO
Or0 3arajibHOT CHCTEMH, MOKEMO CTBEPILKYBATH, WO iif BracTuBi 03HaK
L‘:raHHbof. B.Jl. TxaueHko mia HEW pO3yMi€ CyKyNHiCTh YHHHUX HOp
pasa, HK%I‘(’I BJIACTHBI AK €/IHICTh, Y3TOKEHICTh, Tak i audepenuialia (o
LUT) Ha BIIHOCHO CAMOCTIHHI CTPYKTYPHI YTBOPeHHs (HOPMH, iHCTHTYTH
ulysi mpasa T1a in) [6, c. 254-275]. J1.O. KepnmoB cucTemHICTIO npara
POTIOHYe BRAXKATH 00 €KTHBHE NOEAHAHHA (3’ €IHAHHS) 3@ 3MICTOBHHME
SHAKAMH NEBHAUX TIPABOBUX HACTHH Y CTPYKTYPHO BIOPAIKOBAHY uinicay‘:'
IHICTB, 110 MA€ BiIHOCHY CAMOCTIHHICTS, CTIHKICTH Ta ABTOHOMHICTH QyH
JioHyBaHHA. OCh HOro MOT/Is/l Ha O3HAKH CUCTEMHOCT] Mpasa: a) JacTiHN
J4BOBOTO CHCTEMHOIO Hioro noefHaHi W nepeGyBaloTh y 3°€IHaHOMY
rami; 6) HaCTHHU CHCTEMHOTO MPaBOBOTO Hiroro noexHauni Mix co6omw Ha
*BHUX 3MICTOBHUX MiACTABax,” L0 XapakTepu3yioTs cy6CTaHui0Hanbﬁi
:06;1;1390’1"1 X BIACTHBOCTEH 1 3B’43KiB; B) CHCTEMHE NpaBOBE Ii/ie CTBO-
O€ €HICTH Y PE3YILTATI CIPYKTYPHOI BIOPANKOBAHOCTI HOTO YACTHH, O
'BOPHTE 11PO X (byHKuiOHaﬂbﬁy 3aJIEXKHICTE 1 B3a€MOIII0; I')'y CHCTEMHOTO
YaBOBOTO LINIOTO iCHYe BJIACTHBICTh BiIHOCHOI CAMOCTIHHOCTI; 1) CTPYK-
'PHA YHOPAAKOBAHICTE IONa€ CHCTEMHOMY [PABOBOMY LINOMY BifHOCHOT
ifikocti; €) BIIHOCHA CamOCTiMHICTh CHCTEMHOIO MPABOBOTO LLOTO 3y-
OBJIIOE BITHOCHY aBTOHOMHICTS iI yHkmionyBanus [7, ¢. 251-253].

Hezggmaioqn Ha 3araakHi 3aKOHOMIPHOCT] TIO0YNIOBH CHCTEM, Y KOXKHii
JIy3€Blil CHCTEMI [KEepell Ipapa € CBOi OCOOJMBOCTI, IO 3arexars Bin
KUX OCHOBHHX (axropir, AK: (a) BHI CYCHINBHUX BIIHOCHH, 10 PEryIio-
ThCA LIEI0 Tally3360 Npaga, 1 (6) Bi mKEPEIT paBa po3TILLYBAHOT ranysi.

Oco@maocn CHCTEMH JIZKEPEN TPYZIOBOTO HPABA HOAATAIOTE ¥ TOM}’: o
'Ha MICTHTb gyxynnic‘n: HOPM, fIKi BHOPAKOBYIOTE TPYIOBI ii 6e3mocepe-
16O OB 53aHI 3 HUMU BIHOCHHH, & TAKOXK Y TOMY, ILO Ui BITHOCHHH pe-
JOIOTHCS Gesstiyyio Takux [uKepen [3, c. 31-32]. Cucrema mkepern npapa
IPraHivHow. Y 38’43Ky 3 UM T4 i1 MIUHOCTI IKepena Tpy/I0BOTo npasa

" TIOBHHH1 6yTH B3a€MOCYIICPDEYTTHBUMM, 2 MAIOTh lIi)ITH 371aro/KEeHo, Jo~

npasa, AKUMU € Tpyaosi it 6eznocepenHpO [OB’#3aHi 3 HUMH BIJHOCHHHY, 1
MEeTOZOM TIPABOBOrO Pery/IOBaHHA, AKUM € CYKYIHICTh OPraHiiHO €AMHHX 1
33A€MO3AIEKHEX IODHIHYHAX CIOCOGiB, 3aco0iB 1 MOPAAKY TAKOTO pery-
OBAHHA, L0 MOACHIOETHCA CHeHU(BIKO0 COLIaNbHO-TPYNOBHX BiJIHOCHH
[5,c. 16].

3 oryisiny HA BHKIAJEHE MOKHA BUPI3HUTH TaKi O3HAKH CHCTEMH JUKEpen
TpyZIOBOTO MIpaBa: a) 06yMOBIIEHICTh CyCIILIBHHX BiTHOCHH, SIKI Per/aMeH-
TyIOTbCA LIEI0 CHCTEMOO, NIPEAMETOM i METOZIOM MPABOBOTO pery/IOBAHHA
npaui; 6) mimicHicTh, T0OTO opragizanifino-cIpyKTypHa BiIOKpEMIIEHICTD
yciel cHCTEMH JDKepen TPYIOBOTo Ipasa Vkpaisn; B) HEaJUTHBHICTH
(NMpMHLKMIIOBA HE3BIAHICTh PEryTATHBHUX BNACTHBOCTEN CHCTEMH [0 CYMHU
peryJISTHBHHX BIACTHBOCTEH il eNIeMEHTIB; T) YMCIICHHICTh JKEpell TPy 10~
BOTO MPABA AK ENEMEHTIB 1i€i cHCTEMH; ) NEBHA CaMOCTIAHICTE KOMKHOTO
jpKepena TpY/JOBOTO IpaBa, 3yMoBJeHa chepoio BIOPsIKY BAHHA i komne-
TeHIIi€r0 Oprafy [epyKaBHOT BIALH, IO HOTO NPHIHSB; €) TOYHO BU3HAYCHE
cTAaHOBHINE KOKHOTO [DKEpena TPYHOBOTO MpaBa B CHCTeMi JKepen miei
rady3i; €) CTpyKIypHA YIIOPAIKOBAHICTh eneMeHTIB: (JpKepen) po3risinyBa-
HOi CHCTeMH, 10 BH3HAUYae iX (yHKIIOHANBHI B3aEMO3B A3KH 1 B3aEMO33-
neskHOCTI (HAaMpHKIIan, Crelliagizaiis NpaBOBHX HOPM, perymolqux Tpy-
70B1 BIIHOCHHM).

JIoLinpHO aHAnmi3yBaTH CHCTEMH [DKepen TPYHOBOTO IipaBa Vkpainu:
(a) Ha migcTasi wiacugikanil cy6’€KTiB MPaBOBOTO BONEBUABIICHHS, (6) 3a
BHIAMH JDKepes TPY/IOBOTO Npapa, (B) 3AIEXHO Bill IOPUIMIHOT CHITH; (s
ACTIEKT] NIePCIIEKTHBHOCT] BUKOPHUCTAHHA iCTOPUYHO CHOPMOBAHNX [DKEPE
1paBa, IPHIHATHOCT] OKPEMHX IXKEpes y perynioBaHHi npani.

3araTLHOTEOpETHYHA MPABOBA JITEPATypa MiCTUTh JOCHTH YHCICHHUHA
nepenik jukepen npasa. Sk ciyuwHo Oyi0 3a3HaueHO M.M. MapueHKoM,
HezanekHO Bif KpuTepiis kmacudikauil ocTanHix, Bid iX BUJIIB, TTOHATTA T3
3MicTy, BCI BOHM BUCTYNAIOTh Y MeKax Tiei 4y IHmof 1IpaBoBOi CHCTEMH JK
eavie uine, mo 1 Gopmye i HAOBHIOE KOHKPETHMM HOPMAaTHBHMM 3Mic-
tom. IIpaBo3HaBelb 3a3Hauae, LIO 3 MEBHOIO MACTKOIO YMOBHOCTI MOKHA
CTBEpIKYBATH, 10 KOKHiH HAIOHAIBHIN TIpaBoBiil cucTeMi H BiAMOBIHO
cucTeMi mpaBa NpUTaMaHHa BJJaCHA CHCTeMa JLKEpE Ipasa, i napnaxy. {8,
c. 11, 12]: LlixaBoro. 11040 bOT0 € MO3NLLA €sponeiicexoro Cyay. 3 npas
HOHHY, AKHIl BU3HAE Ty CHCTEMy JKepesl pasa, Lo Ji€ B Aepikasi — yua-
cuuii Konsenuil Ipo 3aXyCT NpaB JIEOAHHIL Ta OCHOBHMX cBOGOL, 33 yMOBH,
110 ii 3MiCT BiAHOBiAae negHuM BUMoTaM [2, ¢. 95].

BupuerHs [Kepesl TpyHOBOTO NpaBa AK LUTICHOT CHCTEMH JIO3BOTIAIE HE
JElUe BM3HAYKTH BCi [UKepesa, a if MiClle KOJKHOTO 3 HEX y Liifl cueTeMi, 1X




crucii (pOpMYTIOBAHHA  HANOBHIOKOTLCA Oinbin  wMpokumM 3MictoM [12,
c. 891

[Ipuposa MiJ3aKOHHMX HOPMATHBHHMX 2KTiB CBIAYMTE, IO BOHM TAKOXK
32#iMatOTh HIDKYE TOJIOKEHH 100 Koucturyuii YKpaiuy, 3aK0HIB Ta iH-
[iX JUKepest TPYOBOTO Npaga, AKi MalTh CHITY 3aKOHY (MixHApPOJHI AOTO-
popd H pileHH: Konctutyuifinoro Cyny Ykpainu). Ilopsn 3 HuMu 3HaXo0-
ATHCA MDKYPAZIOBI i MKBIZOMY1 yTOIM MIKHAPOIHOTO XapakKTepy it cyno-
pa npakTika. OTie, JKepena TPYIOBOTO NpaBa MOKHA PO3IVIANATH HE Ju-
[ y BEPTUKaIbHIl, a if y TOPM3OHTA/BHIH MTOLMHI.

VY maHui 9ac HaA3BHYARHO BAUTHBOIO PHCOIO NPABOBOTO PEryJOBaHHA
TpyIOBUX BIIHOCHH CTA€ TIOCH/IEHHA HOro JoroBipHol npupoiH | posi o~
KAIbHIX HODMATHBHMX aKTiB. BHHNKIA HeOOXiNHICTH CTBOPEHHS NMPaBOBOI
CHCTEMH, OPI€HTOBAHOT HE HA JKOPCTKY [EPKABHY PEITIAMEHTALIO CyCIILIb-
(X BIIHOCHH, 2 HA TIO€JHAHHA Pi3HHX. (IepeBaykKHO JOTOBIpHEX) METOIIB
ynpasinna. Ock oMy aHasli3 TIPUPOIM # TOPSAKY po3poOKH 1 IPUAHATIA
HOKAJBHHX HOPMATHBHHX aKTiB HaOyB ocOGTHBOT aKTyanbHOCTI 5K [JIf Ha-
yKH, TAK 1 [ IPAKTHKK TPYZAOBOTO Mpasa. [lo gesxux NUTAHHAX 3aKOHO-
jaBui aKTH MICTATH JMLIE OCHOBHI, BUXI/HI TI0JI0XKEHHS, @ KOHKPETHI Npa-
BIUIA TIOBEIHKH BCTAHOBIIOIOTLCA TPYIOBUM KOJIEKTHBOM i poG0oTONaBLEM.
Harnpukiaj, TpyJOBHH PO3NOPsANOK Ha MiANPHEMCTBAX, B yCTaHOBAX, Opra-
Hi3aLiAX BU3HAYAETRCH NPABMIAME BHYTPIIIHEOIO TPYAOBOTO PO3NIOPAAKY,
dKi 3aTBEPIKYIOTHCA TPYIOBHMH KOJIEKTHBAMH 3a TIOIAHHAM BIIACHHKa 260
YIOBHOBAKEHOIO HHM OpraHy, i BUOOPHMM OpraHoM nepBUHHOT npoderi-
xoBol oprasizanii (mpoQCrinkoBUM NPeCTABHUKOM) Ha nifcTaBi THIOBHX
npaswI Ha cyuacHOMy eTami pO3BUTKY CYCIIIBCTBA I xpailHy NOKanbHY
HOPMOTBOPYICTh YiKe He MOXKHA OTOTOXKHIOBATH 3 Ti€I0 1M iHIIOIO HOPMOIO
KOHKpETH3aIlii HOPMATHBHO-TIPABOBHX AKTIB, NPUIHATHX y LEHTpaii3oBa-
HOMY TIOpsfIKY. IIpakTHKa 3aCTOCYBAaHHA YMHHOIO 3aKOHONABCTBA [IA€ MO-
JTUBICTH HIMpILE TAYMa4UTH POk i Micne OKANbHOI HOPMH B NIPABOBOMY
peryJIOBaHHI IpaLii.

JlociimKyBaHa cucTeMa JpKepesl TpyZOBOro mpasa OyjyeTbcs Ha mia-
cTaBi B3a€MOBITHOCHH LJoro Ta Horo wactuH. EdexTuBHicTs il BIIMBY
AKICHO BiApi3HAEThCA Bifl e(eKTHBHOCT] BIIMBY JOBITHHO B3ATOI CyKYIHO-
CTi TAKMX JIKEpeN, 110 CBiAYUTh PO HAABHICTH TAKOl IMAHEHTHOL 6y np-AKiil
cHCTeMi BJACTHBOCTI, AK iHTerpaTMBHiCT. BOHa THM BHLIA, YHM 3/1arOJHI-
we # HinecnpsMoBaHille, BUXOIIYM 31 CBOTO (YHKIIOHANBHOIO NpH3HA-
yeHHs, BIUTMBAIOTH Ha CYCHUIGHI BITHOCHHM [pKepena TPYIOBOTC Ipasa,
YuM JOCKOHATIII BOHH 32 CBOIM 3MICTOM 1 TiCHiHIe B3aeMonior’ s3ani. Tomy
HeBM3HAHHA i IFHOpYBAHHS ASAKHX 3 HUX MOXKE IIPH3BECTH [0 3HIDKEHHA

J I vvAvas PO AADARA TIRAaDa i AR IANTa R TV CUCTEMI

i1 0cObTIBE PU3HAYEHHSA, 1O [TOBHOIO MipOKO CTOCYEThCA 1 [DKEPell TPy 0
poro mpaea. CriBCTAB/IEHHA OCTAHHIX A€ MOAUIMBICTb KOHCTATyBaTH, Ly
KOHE [Kepeio Ma€ CBOE ojie AIASBHOCTI B LApUHi periaMenTall coLla
JBHO-TPYAOBHX BIIHOCHH.

Iepapxist fukepesl PpaBa 3yMOBJIEHa IX OPHIHTHOIO CUIIOK, AKY HE e
IUIYTATH i3 3aralpbHO000B A3K0BOI0 CHII00 HOPMATHBHOTO AKTa. Pizauit x
CTYINiHb IOpUAMYHOT CHUITH AKTiB &K HIAK HE O3HAYAE, 110 BOHH MAIOTh piz
Huil crymiHp 000B’s3K0BOCTI A cy©’exris. Lleit CTYTiHB — THTAHHA H
GinbIIol TH MeHIIOT 000B’S3KOBOCTI HOPMATHBHHX aKTi# Uil BUKOHAHHA
3acTOCYBaHHd, a IX B3aemomil i cymigpansocTi. IOpunuyHa cuia akTi
CIYXKHATh CTPYKTYPOYTBOPIOIOHM €EMEHTOM Y CHCTeMl IKepesn TpyIoBo
ro npasa. [Ipu ix gocmimKeHHi 3 O3HUIT IOPUIMYHOT CHTH BAPTO 3a3HALH
TH, 110 HA IepuIoMy Micli 3Haxoautsca KoHeTuTyuis, AKy MOXHA Ha3Bat
3akoHOM 3aKOHIB, SAPOM CHCTEMH pO3IiAfyBaHHX [kepen. lle ozHada
10 Ha mabess Hwkde Bin KoncTuTyuii 3HaX0AThCA 1HII 3aKOHH.

BusnayaisHy pojib y BH3HAHHI /DKEPEIOM TPYA0BOTO NpaBa MIKHAPOL
HUX JOrOBOpiB, patidikosannx BepxosHow Pajioo Ykpalnu Bimirpae 4.
cr. 9 Koncturywii: “UuBHi MKHAPO/HI JOrOBOPH, 3r0[a Ha 0008’ A3KOBICT
AKuX Hazaua BepxoBHoo Panow VKpaiHu, € HacTMHOK HaliOHATBHOT
3aKoHomaRcTRA Ykpainy’, MiKHApO#HI JOroBOPH, SK JKepeso TPyAOBOL "
npaBa, MaiOTh JABOICTE CTAHOBHMINE. Y3rOLKEHHs BHYTPIIIHBONEPIKABHOL
npapa 3 MIKHAPOIHHM 3HAYHOIO MIPOI0 BIUIMBAE HA NPOLEC 36MKeHHS
HAIIOHATBHIX NPABOBUX CHCTeM. By/lydH efeMeHTOM NpaBoBOi CHCTEMM,
BOHM He roBuHHI cynepeuutn OcHoBHOMY 3aKoHy kpaixu. Y TOH e uac
Iy pery/IOBaHHI MIKHAPOIHUX BiJHOCHH BOHH MAOTh 3aHMATH npiopure-
THE Micle Mmoo Oy Ib-AKoTO 3aKoHy AepkasH, kpiM Koncrutyuii. Tomy ix
Tpeba MOCTAaBHTH BHINE 3aKOHIB, IO PErlaMeHTyioTh TpynoBi # TiCHG
OB’ 43aH1 3 HUMH BIIHOCHHH. ,

Take 3 MiCIIE B CHCTeMi fkepen TpyI0BOTO [paBa [OCiZAl0Th 1 PILUeHH
Koucruryiiitnoro Cyny Ykpainu. B iepapxii mxepelt IM HanexuTh cToATH
BHiIle BCIX 3aKOHIB, TOMY 100 HOPMH IIHX pilleHb BH3HAIOTH HEKOHCTHTY-
1MHAMH HOPMH [eAKNX 3aKOHiB. BOHH MycATh 3afiMaTi NPOMIKHE MO0
skeHps Mk KOHCTUTYLI€I0 T2 1HIHME 33KOHAMH.

EdexTnBHICTS Cyq0Boi IpakTHKH (pillerb BepxoBHOTo Cyny Vipainn)
3yMOBIIEHA HEBPEryJILOBAHICTIO TEBHUX COLIANBHO-TPYAOBHX BiIHOCHH
HOpMaMy 3akoHiB. OTxe, BOHH MAIOTh 3HAXOQUTHCT HA HIKMOMY IIONO
3aKOHIB. [abni. OcoBNUBHM BUIOM [GKEpeNT TPYAOBOI0 Npaa YKpaiHH BH-
cTYNaoTh i piteHHs €BponeHcskOro Cymy 3 Mpap JHORHHH. OO6rpyHTOBa-
woro e mornms BoAD TYMaHOBa MO CYAOBY IIPAKTHKY OCTAHHBOTO AK JI7KE-



~ 3MICTY, I0B’S33HOTO 3 PEry/IOBaHHAM LBOT0 BHUIY CYCIUIBHMX BiOHOCHH
V_P:i;vﬂounoﬁgunﬂna n00ynoBa L€l CHCTEMH 3a OpraHom, 1o npuiMae mpaso
BHI aKT, 1 JODHIMYHOIO CHITOIO TPAaBOBOFO aKTA BH3HAYAE iEpapXilo ix B3ae
Mo3B’ﬂ31c'1'B. TaknMm YHHOM, MDK [KepenaMH rafy3i npaBa MaioTe Micile
ro?nsomaﬂmi (xoopaHHalin), I’ BEpTHKAIbHI (cybopannanis) CTPYKTYPH
3B A3KH.
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10 IINTAHHA ITPO MEXAHI3M PEAJIBALI|
IMPABA HA CTPAJIK

Or‘onomemm YxpaiHoio. HezasIexHOCTI, POIBHTOK JEeMOKpaTii, pHHKO-
BHX. BILHOCHH Y JpKaBi NPU3BENH 10 PO3LUMPEHHA MpaB rpomafsis, Of-
HUM 13 BIUTHBUX JOCATHEHb CYHACHOIO TPyJ0BOTO [IpaBa CTama 3a60poHa
[pUMYCOBOL Ipaul, LU0 HANANO MOMKIUBICTE 3aKPIIUTH HA KOHCTUTYLitHO-
MY P1BH1 IDaBO rpOMAa/ifAH HA CTPAHK siK 3aCi6 3aXHCTy eKOHOMIYHUX i COLl-
anpHUX IHTepecis.

[IPOMHCII0BOTO BMpoOHULUTBA Oy10 3a(plKCOBAHO = MEpLi BHIIANKH THCKY
paLiBHUKIB HA POOOTOAABLIB y BMIVIALI NPHIMHEHHHA poboTH 3 MeTo1o
3aXHCTY CBOIX eKOHOMI4HHX i npodeciliHnux iHTepeciB.

MDopMyBaHHA IHCTHTYTY TPYLOBOTO:TIpaBa, AKHH Pery/moe KOSMEKTHBHI
TpyOBi cropH (koHQMIKTH), NPOALLIO JOBIH I CKNAAHKH UUIAX — BIZ HIO-
gnoi 3a60poHH CTpaiikiB (i3 3aCTOCYBaHHAM KPMMiHANBHOI BIANOBLAANEHOCTI
3a y4acTh Y HHX) [JO BH3HAHHA [PaBa Ha CTpailk Ta HOro 3aKpilUieHHA Ha
MiKaepskaBHOMY piBHi [5, ¢.-101]. 3okpema, Mbxnaponsmii AKT IIPO €KOHO-
MiuHl, colianeHi # KyJisTypHi npaga Big 16 rpyzus 1966 p. y cT. 8 posrisiae
paBo Ha CTPaiiK AK OJHMH 3 eJleMeHTiB Npasa Ha opraizauito [11]. BoHo Ta-
koK BHIUTHBae 31 3micTy Koupenuii Ne 87 npo csoGomy acorjaii ta 3axuct
npasa Ha oprauisauito Bin 9 munxs 1948 p. [7], a Takox nepenbayeno €spo-
neiicskoto comianbHoro xaptiero (Typin, 18 sxoprus 1961 p.) [18] # Xaprieio
CITIBAPYKHOCTI NPO OCHOBHI coliansHi npasa Tpyadmx (Ctpaclypr, 9 rpy-
naa 1989 p.Yy [13]. 9 sxorrr 1989 p. 6yno npuitaaro 3axon CPCP “Ilpo no-
PALOK BHPIIIEHHS KOJEKTHBHHX TPYAOBUX CIIOPIB (koHOIKTIB)”, ¥y AKOMY
srepiue nependaganacs npoledypa MpoBesieHHs cTpaiikis [3].

Ha xoHCTHTYLiMHOMY piBHI B YKpaii npaso Ha crpaiik 3Haiuuio Bin-
GurTA B T 44 Kodcratynii Bin 28 yepBus 1996 p.: “Ti, xT0 npaipoe, Ma-
{OTh TTPABO Ha CTPailK IS 3aXHCTY CBOIX €KOHOMIYHMX i CcOlliabHUX iHTe-
pecie” [2;1996. — Ne 30. — Cr. 141]. Ane 6yno 6 HeOCTaTHBO JIMLIE 3AKPi-
ity e nonoxkennd. Tomy B OcHoBHOMY 3aKOHI KpaiHH 3a3HaYacThCA, IO
[NOPANOK 3MiHCHEHHS ILBOrO MpaBa BCTAHOBIIOETHCA 3aKOHOM. 3rO/OM,
3 Gepesna 1998 p., Gyso mpuitwaro 3akon Yxpainu “IIpo nopsaok Bupi-
[EHHST KOJNeKTHBHHX TPYIOBHX cnopiB (kondumiktis) [2; 1998. — Ne.34..~
Ct. 227], axuif, Oymydy 3HA4HOIO MIpoIo HAOIIDKEHHM [0 MDXHAPOMHHX
CTAHIAPTIB 1 OCBiLY BPEry/IOBAHHA TPYAOBHX KOH(IIKTIB, CTBOPHB CIIPH-
ATIMEB] YMOBH [Uis peati3anii IpaBa Ha cTpaik.

Mertoo 1iel ¢TarTi € KOpOTKUfi aHami3 icTopil CTAHOB/IEHHA, IPaBA Ha
cTpaiiK 3 ypaxyBaHHsAM NaHUX JEPKABHHX OPTaHiB CTATHCTHKH, BU3HAYEH-
HS TIOHATTS CTPaiiKy, PO3IVsiL AESKHX HOTO 03HAK, @ TAKOK. BUCBIT/IEHHA
NpHYUH CTPARKOBOTG pyxy #i 3axoais WoAo HOro nonepemkeHHs.

V' HayKOBYX KOJIaX ChOTOAEHHS NPOBJIeMATHKOO CTPailKiB 3aliMaloTheA:
ceped BitumsHsHuX ydyenux — I'.I- Yanmmwena, A.M. Cmocap, M.IL Cran-
nuk; C.0: Cimbyenxo, B.B:Jlasop; O.I'; Mypatus;, cepen HayKoBLiB: Po-
cificekoi - @enepauii - = LS. Kucenwos, €:.IL. Knisep, M.JL Jliotos,
M. Omurpice Ta'in. [5; 9-10; 15].

BifoMocTi 1ipo- cTpaiiky,. ki QiKeyloThCa: AEPKaBHHUMH OpPraHaMy CTa-
THCTHKH; BKA3yIOTh HA T€, HIO NIKOBHIL Ilepion crpalikis mpunagae Ha: 1992,
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